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PREFACE. 


I  HAVE  been  driven  to  the  preparation  of  this  book  by  the 
necessities  of  my  own  classes  at  the  Harvard  Law  School.  With 
the  growth  of  the  school,  it  is  no  longer  possible  to  rely  merely 
upon  our  library.  The  book  is  designed,  primarily,  for  the  use 
of  these  classes ;  but  in  preparing  it  I  have  kept  in  mind  the 
fact  that  it  might  be  used  elsewhere.  It  furnishes  a  text-book 
for  that  careful  preliminary  study  which  should  prepare  all 
who  are  to  take  part  in  the  regular  conferences  between  an 
instructor  and  his  pupils.  My  experience  confirms  that  of 
others  who  have  found,  in  dealing  with  our  system  of  law, 
that  the  best  preparation  for  these  exercises  is  got  from  the 
study  of  well-selected  cases. 

As  for  methods  of  teaching,  —  that  is  another  matter.  These 
must,  indeed,  have  relation  to  any  particular  methods  of  study 
that  are  prescribed  or  recommended,  but  they  are  not  necessarily 
determined  by  them.  In  law,  as  in  other  things,  every  teacher 
has  his  own  methods,  determined  by  bis  personal  gifts  or  lack 
of  gifts,  —  methods  as  incommunicable  as  his  temperament,  his 
looks,  or  his  manners. 

The  wide  reach  of  the  subject  of  evidence,  as  it  lies  at  present 
in  our  books,  has  made  the  present  compilation  and  the  keeping 
of  it  within  any  possible  limit  of  a  single  volume,  peculiarly  diffi- 
cult. But  it  has  seemed  wise  to  adhere  resolutely  to  this  limit, 
even  if  the  result  should  be  a  volume  more  ponderous  than  one 
would  wish.  It  would  have  been  much  easier  to  accomplish  the 
task  if  the  matters  generally  grouped  under  the  head  of  evidence 
had  been  heretofore  more  exactly  analyzed  and  distributed.  As 
it  is,  one  who  would  understand  our  law  of  evidence  must  give 
considerable  time  to  subjects,  such  as  most  of  those  included 
in  chapter  one  and  chapter  four,  which,  in  strictness,  belong 
elsewhere. 


As  regards  topics  of  the  sort  just  referred  to,  the  main  endeavor 
has  been  to  bring  about  a  just  discrimination  and  estimate  of  the 
nature  of  the  questions  involved.  I  have  not  undertaken  so  full 
a  handling  of  them  as  seemed  necessary  in  dealing  with  what 
makes  up  the  true  subject-matter  of  the  law  of  evidence. 

The  theory  which  underlies  the  division  and  classification  of 
the  general  subject,  as  here  attempted,  will  sufiiciently  appear 
from  the  notes.  The  book  deals  with  evidence  at  the  common 
law,  that  peculiar  system  which  was  developed  in  England,  out  of 
trial  by  jury. 

So  far  as  practicable  the  cases  have  been  arranged  in  chrono- 
logical order.  But,  for  reasons  already  intimated,  connected  with 
the  scope  of  the  general  undertaking  and  the  incidental  nature  of 
some  of  the  topics,  this  order  has  often  been  impossible.  A  care- 
ful use  of  the  book  will  disclose,  I  hope,  the  reason  for  the  arrange- 
ment adopted  under  different  heads.  Sometimes  there  was  little 
to  choose  between  different  plans  ;  I  have  adopted  such  as  ap- 
peared to  me  likely  to  be  most  instructive  in  unfolding  the  par- 
ticular subject. 

In  omitting  headnotep  and  other  helps  customai-y  in  books  for 
ordinary  professional  use,  I  have  had  in  mind  the  special  use 
for  which  this  book  is  intended,  and  have  followed  approved 
examples. 

In  respect  to  the  shorter  form  of  heading  given  to  certain  cases 
in  the  text,  the  principal  reason  for  it  has  been  that  of  econo- 
mizing space.  Where  the  case  is  short,  or  has  been  unusually 
abridged,  or  where  a  whole  topic,  like  the  Examination  of  Wit- 
nesses, is  summarily  treated,  this  form  has  been  resorted  to.  It 
does  not  always  indicate  that  a  case  is  less  important  than 
others.  In  the  other  cases  which  constitute  the  text,  —  the  main 
part  of  the  book,  —  all  omissions  are  duly  indicated,  except  as 
regards  the  arguments  of  counsel.  In  order  to  save  space  these 
have  been  generally  omitted ;  and  the  fact  is  here  mentioned,  once 
for  all. 

James  Bradley  Thayer. 

Ca:»bbidge,  Angast  10,  1893. 
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SELECT    CASES 


ON    THE 


COMMON  LAW  EULES   OF  EVIDENCE. 


CHAPTER  I. 
PRELIMINARY  TOPICS. 


Note  on  the  General  Charactee  of  our  Law  of  Evidence. 

Reasoning,  the  rational  method  of  settling  disputed  questions,  is  the  modem  sub- 
stitute for  certain  formal  and  mechanical  tests  which  flourished  among  our  ancestors 
for  centuries,  and  in  the  midst  of  which  the  trial  by  jury  emerged.  When  two  men 
to-day  settle  which  is  the  "best  man"  by  a  prize-fight,  we  get  an  accurate  notion  of 
the  old  Germanic  trial.  Who  is  it  that  "tries  "  the  question  ?  The  men  themselves. 
There  are  referees  and  rules  of  the  game,  but  no  cietennination  of  the  dispute  on 
grounds  of  reason,  —  by  the  rational  method.  So  it  was  with  "trial  by  battle "  in  our 
old  law  ;  the  issue  of  right,  in  a  writ  of  right,  including  all  elements  of  law  and  fact, 
was  "tried"  by  this  physical  struggle,  and  the  judges  of  the  Common  Pleas  sat,  like- 
the  referee  at  a  prize-fight,  simply  to  administer  the  procedure,  the  rules  of  the  game. 
So  of  the  King's  Bench  in  criminal  appeals  ;  and  so  sat  Richard  II.  at  the  trial  of  the 
appeal  of  treason  between  Bolingbroke  and  Norfolk,  as  Shakespeare  represents  it  in 
the  play.  So  of  the  various  ordeals  ;  the  accused  party  "tried"  his  own  case  by 
undergoing  the  given  requirement  as  to  hot  iron,  or  water,  or  the  crumb.  So  of  the 
oath;  the  question,  both  law  and  fact,  was  "tried"  merely  by  the  oath,  with  or 
without  fellow-swearers.  The  old  "trial  by  witnesses"  was  a  testing  of  the  question 
in  like  manner  by  their  mere  oath.  So  a  record  was  said  to  "try"  itself.  And  so 
when  out  of  the  midst  of  these  methods  first  came  the  trial  by  jury,  it 'was  the  jury's 
oath,  or  rather  their  verdict,  that  "tried  "  the  case.  How  this  mode  of  trial  came  to 
swallow  up  the  others,  and  then  to  lose  its  chief  features,  and  become  shaped  into  an 
instrument  of  our  modern  purely  rational  procedure,  is  a  long  story,  and  is  not  for  this 
place.  But  as  we  use  the  phrase  "trial"  and  ".trial  by  jury"  now,  we  mean  a 
rational  ascertainment  of  facts,  and'  a  rational  ascertainment  and  application  of  rules. 
What  was  formerly  tried  by  the  method  of  force  or  the  mechanical  following  of  form,, 
is  now  tried  by  the  method  of  reason. 

Law  and  Fact  in  Jury  Trials.     4  Harv.  Law  Rev.  156,  157) 

What  is  our  law  of  evidence  ?  It  is  a  set  of  rules  which  has  to  do  with  judicial 
.  investigations  into  questions  of  fact.  .  .  .  These  rules  relate  to  the  mode  of  ascertain- 
ing an  unknown,  and  generally  a  disputed,  matter  of  fact,  in  courts  of  justice.  But 
they  do  not  regulate  the  process  of  reasoning  and  argument.     This  may  go  on  after  all 
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the  "  evidence  "  is  in,  or  when  all  the  facts  are  admitted  except  such  as  are  deducible 
by  reasoning  from  these  admitted  facts.  This  process  is  in  its  nature  the  same  which 
goes  forward  on  questions  of  law  upon  a  demurrer,  —  mere  reasoning.  But  when  one 
offers  "  evidence,"  in  the  sense  of  the  word  which  is  now  under  consideration,  he  offers 
to  prove,  otherwise  than  by  mere  reasoning  fi'om  what  is  already  known,  a  matter  of 
fact  to  be  used  as  a  basis  of  inference  to  another  matter  of  fact ;  as  when  I  offer  the 
testimony  of  A.  to  prove  the  fact  in  issue,  —  for  even  direct  testimony,  to  be  believed 
or  disbelieved,  according  as  we  trust  the  witness,  is  but  a  basis  of  inference,  —  or  to 
prove  an  evidential  fact  from  which,  by  a  process  of  reasoning,  the  fact  in  issue  may  be 
made  out  ;  and  as  when  I  present  to  the  senses  of  the  tribunal  a  visible  object  which 
may  furnish  a  ground  of  inference.  In  giving  evidence  we  are  furnishing  to  a  tribunal 
a  new  basis  for  reasoning.  This  is  not  saying  that  we  do  not  have  to  reason  in  order 
to  ascertain  this  basis  ;  it  is  merely  saying  that  reasoning  alone  will  not,  or  at  least 
does  not,  supply  it.     The  new  element  which  is  added  is  what  we  call  the  evidence.^ 

Evidence,  then,  is  any  matter  of  fact  which  is  furnished  to  a  legal  tribunal,  — 
otherwise  than  by  reasoning  or  a  reference  to  what  is  noticed  without  proof,  —  as  the 
basis  of  inference  in  ascertaining  some  other  matter  of  fact.  And  the  law  of  evidence 
is  the  law  which  has  to  do  with  the  furnishing  of  this  matter  of  fact.  But  how  "has 
to  do  "  ?  (1)  It  prescribes  the  manner  of  presenting  evidence  ;  as  by  requiring  that  it 
shall  be  given  in  open  court  by  one  who  personally  knows  the  thing  to  he  true,  ap- 
pearing in  person,  subject  to  cross-examination  ;  or  by  allowing  it'  to  be  given  by 
deposition,  taken  in  such  and  such  a  way  ;  and  the  like  ;  (2)  it  iixes  the  qualifications 
and  the  privilege  of  witnesses,  and  the  mode  of  examining  them  ;  (3)  and  chiefly,  it 
determines,  as  among  probative '  matters,  —  things  which  are  logically  and  in  their 
nature  evidential,  —  what  classes  of  things  shall  not  be  received.  This  excluding 
function  is  the  characteristic  one  in  our  law  of  evidence. 

Observe  at  this  point  one  or  two  fundamental  conceptions.  There  is  one  precept  to 
be  mentioned,  which  is  not  so  much  a  rule  of  evidence  as  a  presupposition  involved  in 
the  very  conception  of  a  rational  system  of  evidence  as  contrasted  with  the  old  formal 
and  mechanical  systems  ;  viz. ,  that  nothing  which  is  not  supposed  to  be  relevant, 
i.  e.  logically  probative,  shall  be  received.  How  are  we  to  know  what  these  things 
are  ?  Not  by  any  rule  of  the  law.  The  law  furnishes  no  test  of  relevancy.  For  this, 
it  tacitly  refers  to  logic,  assuming  that  the  principles  of  reasoning  are  known  to  its  judges 
and  ministers  ;  just  as  a  vast  multitude  of  other  things  are  assumed  as  already  suffi- 
ciently known. 

And  there  is  another  precept  which  it  is  convenient  to  lay  down  as  a  preliminary 
one  in  stating  the  law  of  evidence  ;  viz.,  that,  unless  excluded  by  some  rule  or  prin- 
ciple of  law,  all  that  is  logically  probative  is  admissible.  This  general  adnussibility  of 
what  is  logically  probative  is  not,  like  the  former  precept,  a  necessary  presupposition  in 
a  rational  system  of  evidence  ;  and,  accordingly,  there  are  very  many  exceptions  to  it. 
But  yet,  in  order  to  a  clear  conception  of  the  law,  it  is  important  to  notice  this  also  as 
being  a  fundamental  proposition.  In  a  historical  sense  it  has  not  been  the  fundamental 
rule  to  which  'the  different  exclusions  were  exceptions.     What  has,  as  matter  of  actual 

1  Stephen's  limitation  of  the  term  "evidence"  to  (1)  the  statements  of  witnesses 
and  (2)  documents,  seems  too  narrow.  When  in  a  controversy  between  a  tailor  and 
his  customer,  involving  the  fit  of  a  coat,  the  customer  puts  on  the  coat  and  wears  it 
during  the  trial  ;  as  in  Brown  v.  Foster,  113  Mass.,  at  p.  137,  a  basis  of  inference  is 
sup])lied  otherwise  than  by  reasoning  or  by  statements,  whether  oral  or  written  ;  and 
it  seems  impossible  to  deny  to  this  the  name  of  "  evidence."  It  is  what  Bentham 
called  "real  evidence,"  —  a  valuable  disnriminatiou  when  it  is  limited  to  that  which 
is  presented  directly  to  the  senses  of  the  tribunal.  But  it  appears  to  have  little  legal 
importance,  when  divided  further  into  "reported  real  evidence,"  etc.  Best,  in  his 
treatise,  has  confused  the  topic  by  following  Bentham  into  this  sort  of  refinement, 
overlooking,  probably,  for  the  moment,  the  fact  that  Bentham,  unlike  himself,  was 
engaged  in  a  general  philosophical  discussion,  and  was  not  writing  a  law  book. 
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fact,  taken  place  is  the  exoluBion  by  the  judges  of  one  and  another  thing  from  time  to 
time  ;  and  so,  gradually,  the  recognition  of  this  exclusion  under  a  rule.  The.se  rules 
of  exclusion  have  had  their  exceptions  ;  and  so  the  law  has  come  into  the  shape  of  a 
set  of  primary  rules  of  excjlusion ;  and  then  a  set  of  exceptions  to  these  rules.  As, 
e.  g.  in  the  case  of  hearsay,  our  courts  treat  as  the  affirmative  rule  the  one  which  ex- 
cludes hearsay  ; '  and  in  a  new  ease,  unless  it  can  be  brought  within  an  admitted  excep- 
tion, this  rule  is  applied.  And  yet,  while  this  is  historically  true,  the  main  propositions 
which  I  have  stated  should,  in  the  order  of  thought,  be  first  laid  down  and  always  kept 
in  mind.  If  the  doing  of  this  shall  require  a  restatement  of  some  material  parts  of  the 
law  of  evidence,  that,  perhaps,  will  only  turn  out  as  it  should. 

In  stating  thus  our  two  fundamental  conceptions,  we  must  not  fall  into  the  en-or  of 
supposing  that  relevancy,  logical  connection,  real  or  supposed,  is  the  only  test  of  ad- 
missibility ;  for  so  we  should  drop  out  of  sight  the  chief  part  of  the  law  of  evidence. 
■When  we  have  said  (1)  that,  without  any  exception,  nothing  which  is  not  supposed  to 
be  logically  relevant  is  admissible  ;  and  (2)  that,  subject  to  many  exceptions  and  quali- 
fications, whatever  is  logically  relevant  is  admissible,  it  is  obvious  that,  in  reality, 
there  are  tests  of  admissibility  other  than  logical  relevancy.  Some  things  are  rejected 
as  being  of  too  sliglit  a  significance,  or  as  having  too  conjectural  and  remote  a  connec- 
tion ;  others,  as  being  dangerous,  and  likely  to  be  misused  or  overestimated  by  a  jury  ; 
others,  as  being  impolitic,  e.  g.  unsafe  for  the  State  ;  others,  on  the  bare  ground  of 
precedent.  It  is  this  sort  of  thing,  as  I  said  before,  —  the  rejection  of  what  is  really 
probative,  on  one  or  another  practical  ground,  —  which  is  the  characteristic  thing  in 
the  law  of  evidence,  marking,  as  it  does,  the  influence  of  the  jury  system  which  gave 
rise. to  it.^ 

The  law  of  evidence  is  the  creature  of  experience  rather  than  logic,  and  we  cannot 
escape  the  necessity  of  tracing  that  experience.  Founded,  as  being  a  rational  system, 
upon  the  laws  that  govern  human  thought,  and  so  presupposing  and  conforming  to 
these,  it  yet  recognizes  another  influence  that  must,  at  every  moment,  be  taken  into 
account ;  for  it  is  this  which  has  brought  it  into  being,  as  it  is  the  absence  of  this 
which  alone  accounts  for  the  non-existence  of  these  rules  in  all  other  countries,  ancient 
or  modern.  For,  as  I  have  already  indicated,  the  main  errand  of  the  law  of  evidence 
is  to  determine  not  so  much  what  is  admissible  in  proof,  as  what  is  inadmissible.  As- 
suming, as  it  does,  that,  in  general,  what  is  evidential  is  receivable,  it  is  occupied  in 
pointing  out  what  part  of  this  mass  of  matter  is  excluded.  It  denies  to  this  excluded 
part,  not  the  name  of  evidence,  but  the  name  of  admissible  evidence.  Admissibility 
is  determined,  first,  by  relevancy,  —  an  affair  of  logic  and  not  of  law  ;  second,  but  only 
indirectly,  by  the  law  of  evidence  which,  in  strictness,  only  declares  whether  matter 
which  is  logically  probative  is  excluded. 

Is  it  then  really  so,  that  this  great  multitude  of  decisions  that  emerge  day  by  day, 
holding  that  such  and  such  evidence  is  or  is  not  admissible,  have  so  little  to  do  with 
the  law  of  evidence  ?     Yes.     The  greater  part  of  them  are  ultimately  reducible  to  mere 

^  And  so  Lord  Blackburn,  at  the  end  of  his  opinion  in  the  important  case  of  Sturla 
V.  Freccia,  5  App.  Cases,  623 :  "I  base  my  judgment  on  this,  that  no  case  has  gone  so 
far  as  to  say  that  such  a  document  could  be  received  ;  and  clearly,  unless  it  is  to  be 
brought  within  some  one  of  the  exceptions,  it  would  fall  within  the  general  rule  that 
hearsay  evidence  is  not  admissible."  The  point  that  is  made  in  the  text  would  lead 
rather  to  giving  scope  to  what  we  call  the  exceptions  to  hearsay  and  restricting  the 
rule  of  exclusion. 

^  It  is  here  that  Mr.  Justice  Stephen's  treatment  of  the  law  of  evidence  is  perplex- 
ing ;  indeed,  it  comes  to  have  the  aspect  of  a  tour  de  force.  Helpful  as  his  writings  on 
this  subject  have  been,  they  are  injured  by  the  small  consideration  that  he  shows  for 
the  historical  aspect  of  the  matter,  and  by  the  undertaking  to  put  the  rules  of  evidence 
merely  in  terms  of  relevancy.  It  is  to  be  observed  that  by  relevancy  he  always  means 
logical  relevancy ;  the  common  but  uninstructive  distinction  between  legal  and  logical 
relevancy  is  not  made  by  him. 
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decisions  of  a  question  of  logic  as  applied  to  a  point  of  substantive  law  or  pleading. 
When  a  man  mistakes  his  proposition  of  substantive  law  and  offers  evidence  to  sustain 
his  eiToneous  view,  he  is  daily  told  that  his  evidence' is  not  admissible,  when  the  thing 
that  is  meant  is,  you  are  wrong  in  a  point  of  the  law  of  damages  ;  l  or  you  are  proceed- 
ing upon  a  wrong  conception  of  the  standard  of  diligence  that  is  applicable  here  ;  ^ 
or  you  have  a  wrong  notion  of  the  meaning  and  contents  of  the  general  issue  in  plead- 
ing J  *  or  of  what  is  put  in  controversy  by  a  plea  of  payment.  In  such  cases  a  deter- 
mination that  what  is  offered  in  evidence  is  or  is  not  receivable,  means,  (1)  you  are 
wrong  in  your  proposition  of  substantive  law  ;  (2)  having  regard  to  the  true  proposi- 
tion,  your  "evidence"  (i.  e.  what  you  offer  as  evidence)  is  logically  irrelevant.  All 
such  determinations  as  these,  of  which  there  is  a  vast  forest  in  our  books,  while  they 
certainly  relate  to  evidence  and  involve  questions  of  law,  involve  no  point  at  all  in  the 
law  of  evidence.* 

Pkesumptions  and  The  Law  of  Evidence.     3  Hm-v.  Law  Bev.  142-7. 

The  theory  of  judicial  evidence  is  constantly  misstated  or  misconceived  even  in  this 
country,  and  the  English  law  on  the  subject  is  too  often  described  as  being  that  which 
it  is  its  chief  distinction  not  to  be  —  that  is,  as  an  Organon,  as  a  sort  of  contrivance 
for  the  discovery  of  truth  which  English  lawyers  have  patented.  .  .  .  There  is  much 
jnobability  that  our  English  law  of  evidence  would  never  have  come  into  existence  if 
we  had  not  continued  much  longer  than  other  Western  societies  the  separation  of  the 
province  of  the  judge  from  the  province  of  the  jury  ;  and,  in  fact,  the  English  rules  of 
evidence  are  never  very  scrupulously  attended  to  by  tribunals  which,  like  the  Court  of 
Chancery,  adjudicate  both  on  law  and  on  fact,  through  the  same  organs  and  the  same 
procedure.*  Maine's  Village  Communities  (Zd  ed.),  302. 

If  material  witnesses  happen  to  die  before  the  trial,  the  person  whose  case  they  would 
have  established  may  fail  in  the  suit.  But  although  all  the  Bishops  on  the  bench 
should  be  ready  to  swear  to  what  they  beard  these  witnesses  declare,  and  add  their  own 
implicit  belief  of  the  truth  of  the  declarations,  the  evidence  could  not  be  received. 
Upon  this  subject,  the  laws  of  other  countries  are  quite  different ;  they  admit  evi- 
dence of  hearsay  without  scruple.  There  is  not  an  appeal  from  the  neighboring  kinc- 
dom  of  Scotland  in  which  you  will  not  find  a  great  deal  of  hearsay  evidence  upon 
every  fact  brought  into  dispute.  This  has  struck  many  persons  as  a  great  absurdity 
and  defect  in  the  law  of  that  country.  But  the  different  rules  which  prevail  there 
and  with  us  seem  to  me  to  have  a  reasonable  foundation  in  the  different  manner  in 
which  justice  is  administered  in  the  two  countries.  In  Scotland,  and  most  of  the  Con- 
tinental States,  the  judges  determine  upon  the  facts  in  dispute  as  well  as  upon  the 
law  ;  and  they  think  there  is  no  danger  in  their  listening  to  evidence  of  hearsay,  be- 
cause when  they  come  to  consider  of  their  judgment  on  the  merits  of  the  case,  they 
can  trust  themselves  entirely  to  disregard  the  hearsay  evidence,  or  to  give  it  any  little 
weight  which  it  may  seem  to  deserve.  But  in  England,  where  the  jury  are  the  sole 
judges  of  the  fact,  hearsay  evidence  is  properly  excluded,  because  no  man  can  tell  what 
effect  it  might  have  upon  their  minds. 

Mansfield,  C.  J.,  in  Berk.  Peer.  Case,  i  Camp.  414-415. 

1  Hart  V.  Pa.  E.  R.  Co.,  112  U.  S.  343. 

2  Grand  Trunk  Ey.  Co.  v.  Richardson,  91  U.  S.  469. 

5  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  219 ;  Young  v.  Black,  7  ib.  567. 

*  See  Mr.  Justice  Holmes's  excellent  observations  in  his  Common  Law,  120-129. 

5  "Mr.  Maine  said  that  the  English  law  of  evidence  would  probably  never  have 

come  into  existence  but  for  one  peculiarity  of  the  English  judicial  administration, 

the  separation  of  the  judge  of  law  from  the  judge  of  fact,  of  the  judge  from  the  jury. 
—  Proceedings  of  the  Legislative  Council  of  12</i  December,  1868."  Field,  Evidence 
in  British  India,  23,  note.  [Sir  Henry  Maine,  at  that  time,  was  Legal  Member  of  the 
Legislative  Council  for  India.  —  Ed.] 
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THE   JURY. 


FoRTEScuE,  De  Lauilibus,  c.  XXVI.  (a.  d.  1464-70).  Twelve 
good  and  true  men  being  sworn,  as  in  the  manner  above  related, 
legally  qualified,  that  is,  having  over  and  besides  their  movables, 
possessions  in  land  sufficient  (as  was  said)  wherewith  to  maintain 
their  rank  and  station ;  neither  suspected  bj'  nor  at  variance  with 
either  of  the  parties ;  all  of  the  neighborhood ;  there  shall  be  read  to 
them  in  English,  by  the  court,  the  record  and  nature  of  the  plea,  at 
length,  which  is  depending  between  the  parties ;  and  the  issue  there- 
upon shall  be  plainly  laid  before  them  concerning  the  truth  of  which 
those  who  are  so  sworn  are  to  certify  the  court:  which  done,  each  of 
the  parties,  by  themselves  or  their  counsel,  in  presence  of  the  court, 
shall  declare  and  lay  open  to  the  jury  all  and  singular  the  matters  and 
evidences  whereby  they  think  they  may  be  able  to  inform  them  concern- 
ing the  truth  of  the  point  in  question ;  after  which  each  of  the  parties 
has  a  libert3'  to  produce  before  the  same  justices  and  jurors  all  such 
witnesses  as  they  please ;  who  being  charged  upon  their  oaths,  shall 
give  in  evidence  all  that  they  know  touching  {probantia)  the  truth 
of  the  fact,  concerning  which  the  parties  are  at  issue:  and,  if  necessity 
so  require,  the  witnesses  may  be  heard  and  examined  apart,  till  they 
shall  have  deposed  all  that  they  have  to  give  in  evidence,  so  that  what 
the  one  has  declared  shall  not  inform  or  induce  another  witness  of  the 
same  side,  to  give  his  evidence  in  the  same  words,  or  to  the  very  same 
effect.  When  this  is  over,  the  jurors  shall  confer  together,  at  their 
pleasure,  as  they  shall  think  most  convenient,  upon  the  truth  of  the 
issue  before  them  ;  with  as  much  deliberation  and  leisure  as  tiiej'  can 
well  desire,  being  all  the  while  in  the  keeping  of  an  officer  of  the  court, 
in  a  place  assigned  to  them  for  that  purpose,  lest  any  one  should  attempt 
by  indirect  methods  to  influence  them  as  to  their  opinion,  which  they 
are  to  give  in  to  the  court.  Lastly,  they  are  to  return  into  court  and 
certify  the  justices  upon  the  truth  of  the  issue  so  joined,  in  the  presence 
of  the  parties,  (if  they  please  to  be  present,)  particularly  the  plaintiff; 
what  the  jurors  shall  so  certifi"-  in  the  laws  of  England  is  called  the 
verdict.  In  pursuance  of  which  verdict,  the  justices  shall  render  and 
form  their  judgment.  Notwithstanding,  if  the  party,  against  whom 
such  verdict  is  obtained,  complain  that  he  is  thereby  aggrieved,  he  may 
sue  out  a  writ  of  attaint,  both  against  the  jurj-,  and  also  against  the 
party  who  obtained  it ;  in  virtue  of  which,  if  it  be  found  upon  the  oath 
of  twenty-four  men  (returned  in  manner  before  observed,  chosen  and 
sworn  in  due  form  of  law,  who  ought  to  have  much  better  estates  than 
those  who  were  first  returned  and  sworn,)  that  those,  who  were  of  the 
original  panel  and  sworn  to  try  the  fact,  have  given  a  verdict,  contrary 
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to  evidence,  and  their  oath  ;  every  one  of  the  first  jmy  shall  be  com- 
mitted to  the  public  gaol,  their  goods'shall  be  confiscated,  their  posses- 
sions seized  into  the  king's  hands,  their  habitations  and  houses  shall  be 
pulled  down,  their  woodlands  shall  be  felled,  their  meadows  shall  be 
plowed  up,  and  thej-  themselves  shall  ever  thenceforward  be  infamous, 
and  nowhere  be  admitted  to  give  evidence  ;  the  partj-,  who  suffered  in 
,tbe  former  trial,  shall  be  restored  to  everything  they  gave  against  him, 
through  occasion  of  such  their  false  verdict.  Who  then  (though  he 
should  be  unmindful  of  his  soul's  welfare)  being  so  charged  upon  his 
oath,  would  not  declare  the  truth  from  fear  of  so  heavy  a  punishment, 
and  the  shame  of  such  great  infamy?  and  if,  perhaps,  one  or  more 
amongst  them  should  be  so  unthinking  or  daring  as  to  prostitute  their 
character,  yet  the  rest  of  the  jurors,  probably,  will  set  a  better  value 
on  their  reputations  than  sufier  either  their  good  name  or  possessions 
to  be  destroj'ed  and  seized  in  such  a  manner.  Now,  is  not  this  method 
of  coming  at  the  truth  better  and  more  effectual  than  that  way  of  pro- 
ceeding, which  the  Civil  Laws  prescribe  ?  No  one's  cause  or  right  is, 
in  this  case,  lost,  either  by  death  or  failure  of  witnesses.  The  jurors 
returned  are  well  known  ;  thej-  are  not  procured  for  hire  ;  they  are  not 
of  inferior  condition  ;  neither  strangers,  nor  people  of  uncertain  charac- 
ters, whose  circumstances  or  prejudices  may  be  unknown.  These  wit- 
nesses {testes  isti)  are  of  the  neighborhood,  able  to  live  of  themselves, 
of  good  reputation  and  unexceptionable  characters,  not  brought  into 
the  court  by  a  partj-,  but  chosen  and  returned  by  an  officer  of  high 
standing  and  indifferent,  and  obliged  under  a  penaltj-  to  appear  upon 
the  trial.  They  know  all  the  facts  which  the  witnesses  can  depose, 
and  are  acquainted  with  their  several  characters,  (constancias,  incon- 
stanciasque  et  famani).  What  need  of  more?  Nothing  which  can 
discover  the  truth  of  the  case  at  issue,  can  in  any  waj-  be  concealed 
from,  or  unknown  to  such  jurors,  if  it  be  within  the  reach  of  human 
knowledge.* 


Vaughan,  C.  J.  (for  the  Court),  in  BushdVs  Case,  Vaughan,  135, 
142, 147-149  (1670).  The  verdict  of  a  jury,  and  evidence  of  a  witness 
are  very  different  things,  in  the  truth  and  falsehood  of  them.  A  witness 
swears  but  to  what  he  hath  heard  or  seen,  generally  or  more  largely,  to 
what  hath  fallen  under  his  senses.  But  a  juryman  sweai-s  to  what  he 
can  infer  and  conclude  from  the  testimony  of  such  witnesses,  bj'  the  act 
and  force  of  his  understanding,  to  be  the  fact  inquired  after ;  which  dif- 
fers nothing  in  the  reason,  though  much  in  the  punishment, 'from  what  a 
judge,  out  of  various  cases  considered  by  him,  infers  to  be  the  law  in 
the  question  before  him.  .  .  . 

The  judge  .  .  .  cannot  know  the  fact  possibly,  but  from  the  evidence 
which  the  jury  have,  but  (as  will  appear)  he  can  never  know  what  evi- 

1  From  the  Cincinnati  edition  (Robert  Clarke  &  Co.,  1874),  with  occasional  correc- 
tions of  the  translation.  —  Ed. 
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dence  the  jury  have,  and  consequently  he  cannot  know  the  matter  of 
fact,  nor  punish  the  jury  for  going  against  their  evidence,  when  he  can- 
not know  what  their  evidence  is.  It  is  true,  if  the  jury  were  to  have 
no  other  evidence  for  the  fact,  but  what  is  deposed  in  court,  the  judge 
might  know  their  evidence,  and  the  fact  from  it,  equally  as  they,  and  so 
direct  what  the  law  were  in  the  case ;  though  even  then  the  jqdge  and 
jury  might  honestly  differ  in  the  result  from  the  evidence,  as  well  as 
two  judges  may,  which  often  happens. 

But  the  evidence  which  the  jury  have  of  the  fact  is  much  other  than 
that ;  for,  1.  Being  returned  of  the  vicinage,  whence  the  cause  of  action 
ariseth,  the  law  supposeth  them  thence  to  have  sufflcient  knowledge  to 
try  the  matter  in  issue  (and  so  tliey  must)  tliough  no  evidence  were 
given  on  either  side  in  court,  but  to  this  evidence  the  judge  is  a  stranger. 
2.  They  may  have  evidence  from  their  own  personal  knowledge,  by 
which  they  may  be  assured,  and  sometimes  are,  that  what  is  deposed 
in  court,  is  absolutely  false ;  but  to  this  the  judge  is  a  stranger,  and  he 
knows  no  more  of  the  fact  than  he  hath  learned  in  court,  and  perhaps  by 
false  depositions,  and  consequently  knows  nothing.  3.  The  jury  may 
know  the  witnesses  to  be  stigmatized  and  infamous,  which  may  be  un- 
known to  the  parties,  and  consequently  to  the  court.  4.  In  many  cases 
the  jury  are  to  have  view  necessarily,  in  man}',  by  consent,  for  their 
better  information ;  to  this  evidence  likewise  the  judge  is  a  stranger. 

5.  If  they  do  follow  his  direction,  they  may  be  attainted,  and  the  judg- 
ment reversed  for  doing  that,  which  if  they  had  not  done,  they  should 
have  been  fined  and  imprisoned  by  the  judge,  which  is  unreasonable. 

6.  If  they  do  not  follow  his  direction,  and  be  therefore  fined,  yet  they 
may  be  attainted,  and  so  doubly  punished  by  distinct  judicatures  for 
the  same  offfence,  which  the  common  law  admits  not.  ...  7.  To  what 
end  is  the  jury  to  be  returned  out  of  the  vicinage  whence  the  cause  of 
action  ariseth  ?  To  what  end  must  hundredors  be  of  the  jury,  whom 
the  law  supposeth  to  have  nearer  knowledge  of  the  fact  than  those  of 
the  vicinage  in  general?  To  what  end  are  they  challenged  so  scrupu- 
lously to  the  array  and  poll?  To  what  end  must  they  have  such  a  cer- 
tain freehold,  and  be  probi  and  legates  homines,  and  not  of  afBnity  with 
the  parties  concerned?  To  what  end  must  they  have  in  many  cases 
tlie  view,  for  their  exacter  information  chiefly  ?  To  what  end  must  they 
undergo  the  heavy  punishment  of  the  villanous  judgment,  if  after  all 
this  they  implicitly  must  give  a  verdict  by  the  dictates  and  authority  of 
another  man,  under  pain  of  fines  and  imprisonment,  when  sworn  to  do 
it  according  to  the  best  of  their  own  knowledge  ?  A  man  cannot  see 
by  another's  eye,  nor  hear  by  another's  ear,  no  more  can  a  man  con- 
clude or  infer  the  thing  to  be  resolved  by  another's  understanding  or 
reasoning ;  and  though  the  verdict  be  right  the  jury  give,  yet  thej'  being 
not  assured  it  is  so  from  their  own  understanding,  are  forsworn,  at 
least  in  foro  conscientice.  9.  It  is  absurd  a  jury  should  be  fined  by 
the  judge  for  going  against  their  evidence,  when  he  who  fineth  knows  not 
what  it  IS  ;  as  where  a  jury  find  without  evidence  in  court  of  either  side. 
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So  if  the  jury  find,  upon  their  own  knowledge,  as  the  course  is  if  the  de- 
fendant plead  solvit  ad  diern  to  a  bond  proved,  and  offers  no  proof. 
The  jury  is  directed  to  find  for  the  plaintiff,  unless  they  know  payment 
was  made  of  their  own  knowledge,  according  to  the  plea.  And  it  is  as 
absurd  to  fine  a  jury  for  finding  against  their  evidence,  when  the  judge 
knows  but  part  of  it ;  for  the  better  and  greater  part  of  the  evidence 
may  be  wholly  unknown  to  him. 


Sir  Matthew  Hale,  Hist.  Com.  Law,  c.  xii.  (Before  1677.)  — 
.  .  .  Seventhly,  Then  twelve,  and  no  less,  of  such  as  are  indifferent 
and  are  returned  upon  the  principal  panel,  or  the  tales,  are  sworn  to 
try  the  same  according  to  their  evidence. 

Eighthly,  Being  thus  sworn,  the  evidence  on  either  part  is  given  iu 
upon  the  oath  of  witnesses,  or  other  evidence  by  law  allowed  (as  records 
and  ancient  deeds,  but  later  deeds  and  copies  of  records  must  be  at- 
tested by  the  oaths  of  witnesses)  and  other  evidence  in  the  open  court, 
and  in  the  presence  of  the  parties,  their  attorne3-s,  counsel,  and  all  by- 
standers, and  before  the  judge  and  jary,  where  each  party  has  liberty 
of  excepting,  either  to  the  eompetenc}'  of  the  evidence,  or  the  compe- 
tency or  credit  of  the  witnesses,  which  exceptions  are  publicly  stated, 
and  by  the  judges  openl}'  and  publiclj'  allowed  or  disallowed,  wherein 
if  the  judge  bg  partial,  his  partiality  and  injustice  will  be  evident  to  all 
bj'standers ;  and  if  in  his  direction  or  decision  he  mistake  the  law, 
either  through  partialitj',  ignorance,  or  inadvertenc}',  either  party  may 
require  him  to  seal  a  bill  of  exception,  thereby  to  deduce  the  error  of 
the  judge  (if  any  were)  to  a  due  ratification  or  reversal  b}'  "Writ  of 
Error. 

Ninthly,  The  excellency  of  this  open  course  of  evidence  to  the  jury 
in  presence  of  the  judge,  jury,  parties  and  counsel,  and  even  of  the  ad- 
A'erse  witnesses,  appears  in  these  particulars:  1st,  That  it  is  openly; 
and  not  in  private  before  a  commissioner  or  two,  and  a  couple  of  clerks, 
where  oftentimes  witnesses  will  deliver  that  which  the}'  will  be  ashamed 
to  testify  publicly.  2dly,  That  it  is  ore  terms  personally ;  and  not  in 
writing,  wherein  oftentimes,  yea  too  often,  a  craftj'  clerk,  commissioner, 
or  examiner  will  make  a  witness  speak  what  he  truly  never  meant,  by 
his  dressing  of  it  up  in  his  own  terms,  phrases,  and  expressions ; 
whereas  on  the  other  hand,  many  times  the  very  manner  of  a  witness's 
delivering  his  testimony  will  give  a  probable  indication  whether  he 
speaks  truly  or  falsely  ;  and  by  this  means  also  he  has  opportunity  to 
correct,  amend,  or  explain  his  testimony  upon  further  questioning  with 
him,  which  he  can  never  have  after  a  deposition  is  set  down  in  writing. 
3dly.  That  by  this  course  of  personal  and  open  examination,  there  is 
opportunity  for  all  persons  concerned,  viz.  the  judge,  or  any  of  the  jurj-, 
or  parties,  or  their  counsel  or  attorneys,  to  propound  occasional  ques- 
tions, which  beats  and  bolts  out  the  truth  much  better  than  when  the 
witness  only  delivers  a  formal  series  of  his  knowledge  without  being 
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interrogated ;  and  on  the  other  side,  preparatory  limited,  and  foiinal 
interrogatories  in  writing,  preclude  this  yvay  of  occasional  interroga- 
tions, and  the  best  method  of  searching  and  sifting  out  the  truth  is 
choked  and  suppressed.  4thlj-,  Also  by  this  personal  appearance  and 
testimony  of  witnesses,  there  is  opportunity  of  confronting  the  adverse 
witnesses,  of  observing  the  contradiction  of  witnesses  sometimes  of  the 
same  side,  and  by  this  means  great  opportunities  are  gained  for  the 
true  and  clear  discovery  of  the  truth.^  Sthly,  And  further,  the  very 
quality,  carriage,  age,  condition,  education,  and  place  of  commorance 
of  witnesses,  is  by  this  means  plainly  and  evidently  set  forth  to  the 
court  and  the  jury,  whereby  the  judge  and  jurors  may  have  a  full  in- 
formation of  them,  and  the  jurors  as  they  see  cause  maj'  give  the  more 
or  less  credit  to  their  testimony,  for  the  jurors  are  not  only  judges  of 
the  fact,  but  many  times  of  the  truth  of  evidence  ;  and  if  there  be  just 
cause  to  disbelieve  what  a  witness  swears,  they  are  not  bound  to  give 
their  verdict  according  to  the  evidence  or  testimony  of  that  witness ; 
and  they  may  sometimes  give  credit  to  one  witness,  though  opposed  by 
more  than  one.  And  indeed,  it  is  one  of  the  excellencies  of  this  trial 
above  the  trial  by  witnesses,  that  although  the  jury  ought  to  give  a 
great  regard  to  witnesses  and  their  testimony,  yet  they  are  not  alwaj-s 
bound  by  it,  but  may  either  upon  reasonable  circumstances,  inducing  a 
blemish  upon  their  credibilit}-,  though  otherwise  in  themselves  in  strict- 
ness of  law  they  are  to  be  heard,  pronounce  a  verdict  contrary  to  such 
testimonies,  the  truth  whereof  they  have  just  cause  to  suspect,  and  may 
and  do  often  pronounce  their  verdict  upon  one  single  testimony,  which 
thing  the  civil  law  admits  not  of. 

Tehthly,  Another  excellency  of  this  trial  is  this,  that  the  judge  is 
always  present  at  the  time  of  the  evidence  given  in  it :  Herein  he  is 
able  in  matters  of  law  emerging  upon  the  evidence  to  direct  them  ;  and 
also,  in  matters  of  fact,  to  give  them  a  great  light  and  assistance  by  his 
weighing  the  evidence  before  them,  and  observing  where  the  question  and 
knot  of  the  business  lies,  and  bj-  showing  them  his  opinion  even  in  mat- 
ter of  fact,  which  is  a  great  advantage  and  light  to  laymen  :  and  thus, 
as  the  jury  assists  the  judge  in  determining  the  matter  of  fact,  so  the 
judge  assists  the  jury  in  determining  points  of  law,  and  also  very  much 
in  investigating  and  enlightening  the  matter  of  fact,  whereof  the  jurj* 
iare  judges. 

Elevehthly,  When  the  evidence  is  fully  given,  the  jurors  withdraw  to 
a  private  place,  and  are  kept  from  all  speech  with  either  of  the  parties 
till  their  verdict  is  delivered  up,  and  from  receiving  anj-  evidence  other 
than  in  open  court,  where  it  may  be  searched  into,  discussed,  and  ex- 
amined. In  this  recess  of  the  jury  they  are  to  consider  their  evidence, 
and  if  any  writings  under  seal  were  given  in  evidence,  thej'  are  to  have 
them  with  them  ;  they  are  to  weigh  the  credibility  of  witnesses,  and  the 
force  and  eflScacy  of  their  testimonies,  wherein- (as  I  before  said)  they 
are  not  precisely  bound  to  the  rules  of  the  civil  law,  viz.  to  have  two 
witnesses  to  prove  everj-fact,  unless  it  be  in  cases  of  treason,  nor  to 
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reject  one  witness  because  he  is  single,'  or  alwaj's  to  believe  two  wit- 
nesses if  the  probability  of  the  fact  does  ui^on  other  circumstances  rea- 
sonablj-  encounter  them  ;  for  the  trial  is  not  here  simply  by  witnesses, 
but  by  jurj- ;  naj',  it  may  so  fall  out,  that  the  jury  upon  their  own 
knowledge  may  know  a  thing  to  be  false  that  a  witness  swore  to 
be  true,  or  may  know  a  witness  to  be  incompetent  or  incredible, 
though  nothing  be  objected  against  him,  and  maj-  give  their  verdict 
accordingly. 

Twelfthl^',  When  the  whole  twelve  men  are  agreed,  then,  and  not 
till  then,  is  their  verdict  to  be  received  ;  and  therefore  the  majority  of 
assentors  does  not  conclude  the  minoritj-,  as  is  done  in  some  countries 
where  trials  by  jury  are  admitted :  But  if  any  one  of  the  twelve  dissent, 
it  is  no  verdict,  nor  ought  to  be  received.  It  is  true,  that  in  ancient 
times,  as  Hen.  II.  and  Hen.  III.'s  time,  yea,  and  by  Fleta  in  the  begin- 
ning of  Edw.  I.'s  time,  if  the  jurors  dissented,  sometimes  there  was 
added  a  number  equal  to  the  greater  party,  and  they  were  then  to  give 
up  their  verdict  by  twelve  of  the  old  jurors,  and  the  jurors  so  added ; 
but  this  method  has  been  long  time  antiquated,  notwithstanding  the 
practice  in  Bracton's  time,  lib.  4,  cap.  9.  and  Fleta,  lib.  4,  cap.  9.  for 
at  this  day  the  entire  number  first  impanelled  and  sworn  are  to  give 
up  an  unanimous  verdict,  otherwise  it  is  none.  And  indeed  this  gives 
a  great  weight,  value  and  credit  to  such  a  verdict,  wherein  twelve  men 
must  unanimously  agree  in  a  matter  of  fact,  and  none  dissent ;  though 
it  must  be  agreed,  that  an  ignorant  parcel  of  men  are  sometimes  gov- 
erned by  a  few  that  are  more  knowing,  or  of  greater  interest  or  reputa- 
tion than  the  rest. 

Thirteenthlj-,  But  if  there  be  matter  of  law  that  carries  in  it  any  difB- 
cultj',  the  jury  may,  to  deliver  themselves  from  the  danger  of  an  attaint, 
find  it  speciall}',  that  so  it  may  be  decided  in  that  court  where  the  ver- 
dict is  returnable;  and  if  the  judge  overrule  the  point  of  law  contrarj' 
to  law,  wherebj'  the  jury  are  persuaded  to  find  a  general  verdict  (which 
yet  they  are  not  bound  to  do  if  they  doubt  it),  then  the  judge,  upon  the 
request  of  the  party  desiring  it,  is  bound  by  law  in  convenient  time  to 
seal  a  bill  of  exceptions,  containing  the  whole  matter  excepted  to  ;  that 
so  the  party  grieved,  by  such  indiscretion  or  error  of  the  judge,  may 
have  relief  by  writ  of  error  on  the  Statute  of  Westminster  2. 

Fourteenthly,  Although  upon  general  verdicts  given  at  the  bar  in  the 
courts  at  Westminster,  the  judgment  is  given  within  four  days,  in  pre- 
sumption that  there  cannot  be  anj^  considerable  surprise  in  so  solemn  a 
trial,  or  at  least  it  may  be  soon  espied  ;  yet  upon  trials  b}'  Nisi  Prius  in 
the  country,  the  judgment  is  not  given  presently  by  the  judge  of  Nisi 
I'rius,  unless  in  cases  of  Quare  impedits,  but  the  verdict  is  returned 
after  trial  into  that  court  from  whence  the  cause  issued,  that  thereby,  if 
any  surprise  happened  either  through  much  business  of  the  court,  or 
through  inadvertency  of  the  attorney  or  counsel,  or  through  any  mis- 
carriage of  the  jury,  or  through  any  other  casualty,  the  party  may  have 
his  redress  in  that  court  from  whence  the  record  issued. 
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And  thus  stands  tliis  excellent  order  of  trial  by  jury,  which  is  far  be- 
yond the  trial  by  witnesses  according  to  the  proceedings  of  the  Civil 
Law,  and  of  the  Courts  of  Equity,  both  for  the  certainty,  the  despatch, 
and  the  cheapness  thereof.  It  has  all  the  helps  to  investigate  the  truth 
that  the  Civil  Law  has,  and  many  more.     For,  as  to  certainty, 

1st,  It  has  the  testimony  of  witnesses,  as  well  as  the  Civil  Law  and 
Equity  Courts. 

•  2dly,  It  has  this  testimony  in  a  much  more  advantageous  wa}-  than 
those  courts  for  discovery  of  truth. 

3dly,  It  has  the  advantage  of  the  judge's  obsen'ation,  attention,  and 
assistance,  in  point  of  law  by  way  of  decision,  and  in  point  of  fact  by 
way  of  direction  to  the  jury. 

4th]y,  It  has  the  advantage  of  the  jurj',  and  of  their  being  de  vicineto, 
who  oftentimes  know  the  witnesses  and  the  parties.     And, 

5thly,  It  has  the  unanimous  suffrage  and  opinion  of  twelve  men, 
which  carries  in  itself  a  much  greater  weight  and  preponderation  to 
discover  the  truth  of  a  fact  than  any  other  trial  whatsoever. 

And  as  this  method  is  more  certain,  so  it  is  much  more  expeditious 
and  cheap ;  for  oftentimes  the  session  of  one  commission  for  the  exam- 
ination of  witnesses  for  one  cause  in  the  Ecclesiastical  Courts,  or  Courts 
of  Equitj',  lasts  as  long  as  a  whole  session  of  Nisi  Prius,  where  a  hun- 
dred causes  are  examined  and  tried. 


SMITH  d.  DORMER  v.  PARKHURST  et  al. 
King's  Bench.    1738. 

[Reported  Andrews,  315.] 

Ejectment  :  And  upon  a  trial  at  bar  a  special  verdict  was  found. 
But  before  judgment  was  given  thereon,  or  the  same  was  argued,  it 
was  moved  on  behalf  of  the  defendants,  that  there  might  be  a  new 
trial,  because  it  was  found  that  at  or, before  the  levying  of  the  fine 
[which  was  part  of  the  defendant's  title],  the  conusors  were  not,  nor 
either  of  them  was,  seised  or' possessed  of  the  lands  in  question,  or  any 
part  thereof;  and  this  (it  was  said)  was  a  fact  found  against  evidence, 
it  having  been  proved,  that  the  conusors  had  before  received  part  of  the 
rents  of  the  estate,  which  was  not  contradicted  by  the  plaintiff's  evi- 
dence ;  and  it  did  not  appear  that  Dormer,  the  lessor  of  the  plaintiff, 
was  ever  in  possession. 

On  the  other  side  it  was  argued  by  Mr.  Chute,  Mr.  Bootle  and 
others,  who  said,  that  this  verdict  was  not  against  evidence.  And 
their  principal  objections  (so  far  as  the  same  might  be  collected  from 
the  reply,  and  the  opinion  of  the  court,  for  the  reporter  was  not  present 
when  cause  was  shown  against  the  motion)  were,  (1)  That  a  new  trial 
(which  is  a  modern  invention)  ought  not  to  be  granted  after  a  trial 
at  bar,  by  reason  of  the  solemnity  of  such  trials.  Wheeler  and  Honour, 
1  Keb.  166  ;    s.  c.  1  Sid.  58  ;  5  Mod.  348  ;  Argen,t  and  Sir  Marma- 
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duhe  Darrell,  Garth.  50  ;  s.  c.  2  Salk.  648  ;  Grosvenor  and  FenwicJc, 
2  Salk.  650 ;  s.  c.  Far.  156.  (2)  It  is  material  that  this  is  an  eject- 
ment, which  is  not  final  in  its  nature,  as  other  actions  are,  but  the  party 
against  whom  the  judgment  shall  be  ma^'  bring  a  new  ejectment.  Ar- 
gent- and  Darrell  before  cited.  Lady  Layton  against  Layton,  in  the 
Exchequer,  Hil.  4  G.  1.  Ejectment,  and  after  a  verdict  found  for  the 
plaintiff,  a  new  trial  was  praj-ed  ;  but  Mr.  Baron  Montague  was  against 
granting  it,  because  it  was  in  ejectment :  However,  the  other  judges^ 
being  of  another  opinion,  a  new  trial  was  there  granted.  (3)  A  new 
trial  ought  not  to  be  granted  after  a  special  verdict.  The  minutes 
thereof  are  alwaj's  signed  by  the  counsel  on  both  sides  ;  and  therefore 
it  ought  to  conclude  both  parties.  Besides,  the  defendants  are  too 
earl}'  in  making  this  application,  as  no  opinion  hath  yet  been  given  upon 
this  verdict,  which  possibly  may  be  for  the  defendants. 

It  was  farther  objected,  that  a  new  trial  ought  not  to  be  granted 
against  the  honestj'  of  a  cause  ;  and  this  in  the  present  case  is  with  the 
lessor  of  the  plaintiff,  he  being  clearlj-  entitled  to  the  estate  in  question, 
according  to  the  intention  of  the  makers  of  the  deed  of  settlement, 
upon  the  construction  of  which  the  matter  depends :  And  it  would  be 
very  hard  that  his  right  should  be  taken  away.  This  case  is  therefore 
similar  to  an  action  brought  for  burning  an  house  by  negligentlj'  keeping 
a  fire ;  where  if  the  defendant  is  acquitted,  the  court  will  not  grant  a 
new  trial. 

And  (it  was  also  urged)  the  evidence  of  one  or  two  witnesses  ought 
not  to  overturn  the  finding  of  twelve  gentlemen  of  figure  and  fortune, 
who  might  too  be  governed  by  their  own  knowledge.  Hale's  Hist,  of 
the  Law,  256.  And  the  granting  of  a  new  trial  would  be  in  effect  im- 
puting perjury  to  them.  It*  may  also  occasion  perjury  in  witnesses, 
because  when  a  new  trial  is  granted,  they  may  be  prepared  before- 
hand, as  it  must  be  then  known  upon  what  circumstances  the  case  will 
depend. 

In  support  of  the  motion  it  was  argued  by  Sevyeant  Wright,  Mr. 
Hollings,  Mr.  Filmer  and  others,  (1)  That  there  is  the  same  reason 
for  granting  a  new  trial  after  a  trial  at  bar,  as  after  a  trial  by  delegated 
authority,  where  the  verdict  is  against  evidence.  At  Nisi  Prius  there 
is  often  a  special  jury,  as  well  as  on  a  trial  at  bar :  And  the  solemnity 
of  the  latter  is  only  in  regard  to  the  dignity  of  the  court,  before  whom 
the  cause  is  tried.  The  solemnity  of  this  kind  of  trial  is  therefore  a 
strong  argument  in  favor  of  a  new  trial ;  for  if  a  new  trial  is  grantable 
on  the  certificate  of  a  single  judge,  it  seems  more  reasonable  to  grant 
one  where  the  jury  act  contrarj'  to  the  direction  or  against  the  opinion 
of  the  four  judges.  The  reason  of  granting  new  trials  originallj'  (which 
is  of  considerable  antiquity,  as  appears  by  Style,  462,  466  ;  1  Keb.  49  ; 
Salk.  648)  was  the  great  diflaculty  of  succeeding  in  attaints,  it  being 
rare  for  one  jury  to  convict  another,  lest  they  should  fall  one  time  or 
other  into  the  same  condition.  Now  in  all  cases  where  an  attaint 
lay,  a  new  trial  (which  is  a  more  known,  shorter,  and  more  beneficial 
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method)  may  be  granted ;  for  where  a  verdict  is  found  against  evi- 
dence, it  is  a  strong  proof  of  corruption  in  a  jury.  Besides,  an  attaint 
is  in  some  cases  impracticable,  because  it  is  not  sufficient  to  support 
an  attaint,  that  the  verdict  was  found  against  evidence,  unless  there  be 
some  further  proof  of  corruption  in  the  jury ;  and  therefore  in  such 
cases  there  is  no  other  remedy  than  the  granting  a  new  trial ;  for  the 
jury  cannot  be  fined.  Vaugh.  145,  146  ;  1  Keb.  864.  The  granting  of 
new  trials  is  therefore  for  the  sake  of  justice ;  And  the  court  has  from 
time  to  time  extended  its  own  rules,  in  order  to  meet  with  and  remedj' 
such  inconveniencies  as  have  arisen.  As  for  instance,  a  new  trial  was 
not  formerly  grantable  for  the  misdirection  of  a  judge  [1  Sid.  226], 
whereas  now  this  is  always  .done.  And  as  the  judgments  of  this  court 
are  not  final,  there  is  no  solid  reason  why  the  finding  of  a  jury,  though  it 
be  on  a  trial  at  bar,  should  be  so.  To  this  point  the  following  books  and 
cases  were  cited.  Stj-le,  462, 466  [which  was  said  to  be  the  first  printed 
case  of  granting  a  new  trial]  ;  5  Mod.  348  ;  2  Vern.  378  ;  s.  c.  Abr.  Ca. 
Eq.  378  ;  Musgrave  and  Nevinson,  East.  10  G.  1.  Mandamus  to  the 
defendant  to  swear  in  Sir  Christopher  Musgrave  as  mayor ;  and  the 
defendant  made  a  return,  which  was  traversed,  and  tried  at  the  bar : 
And  afterwards  a  new  trial  was  granted,  because  the  verdict  was 
against  evidence.  King  and  The  Corporation  of  Bewdley,  Hil.  11  A. 
After  a  trial  at  bar,  a  new  trial  was  praj-ed  by  the  defendants,  because 
a  general  verdict  was  found  when  a  special  one  was  directed  ;  and  it 
was  insisted  by  the  defendants,  that  as  th^  crown,  which  was  the  prose- 
cutor, never  pays  costs,  it  ought  not  to  receive  any :  But  to  this  the 
court  said,  that  the  granting  a  new  trial  was  purelj'  discretionary ;  and 
if  the  defendants  insisted  upon  not  paying  costs,  this  might  be  a  reason 
against  granting  it.  A  new  trial  was  however  granted,  upon  the  pay- 
ment of  costs  :  And  yet  according  to  Lord  Coke  (1  Inst.  228  a),  a  jury 
may  take  on  them  the  knowledge  of  the  law.  Harding  and  Grew.  An 
issue  was  there  directed  by  the  court  of  Chancery  to  try  the  validity  of 
a  deed ;  and  the  Chief  Justice  of  Chester  (before  whom  it  was  tried) 
informing  the  court  that  he  was  not  satisfied  with  the  verdict,  a  new 
trial  was  granted,  because  an  infant  was  concerned,  and  the  matter  in 
question  was  of  great  value.  And  Serjeant  Wright  now  said,  that  in 
Lord  Pratt's  time,  after  a  trial  at  bar  upon  the  question,  whether  a  per- 
son was  compos  or  non  compos,  a  new  trial  was  granted,  because  the 
verdict  was  against  evidence.  (2)  In  ejectment,  where  the  verdict  is 
for  the  defendant,  there  is  no  inconvenience  in  putting  the  plaintiff  to 
a  new  ejectment,  because  in  such  case  the  possession  is  not  changed 
(which  is  the  reason  mentioned  in  Salk.  648).  But  where  the  verdict 
is  for  the  plaintiff,  and  against  evidence,  it  is  reasonable  to  grant  a 
new  trial,  because  otherwise  the  defendant  must  be  turned  out  of  pos- 
session, and  a  necessitous  person  may  be  let  in,  who  will  perhaps  hurt 
the  estate  in  question,  by  committing  waste.  Besides,  the  granting  a 
new  trial  is  a  less  expensive  method  than  the  serving  another  eject- 
ment ;  so  that  the  former  will  be  an  ease  to  both  parties.    And  to  this 


14  PRELIMINARY   TOPICS.  [CHAP.  I. 

point  the  following  cases  were  cited  :  Layton  and  Layton,  Hil.  4  G.  1 
in  Scace'.  A  new  trial  was  there  granted,  after  a  verdict  for  the  de- 
fendant in  ejectment,  Mr.  Baron  Montague  only  dissenting :  And  yet 
Mr.  Baron  Pkice,  who  tried  the  cause,  did  not  report,  that  the  verdict 
was  against  evidence,  but  only  that  if  he  had  been  upon  the  jurj',  he 
should  not  have  concurred  in  the  verdict.  And  the  reason  of  granting 
a  new  trial  there  was,  that  if  the  defendant  had  continued  in  posses- 
sion, he  might  have  dismissed  a  bill  then  depending,  and  retained  in 
Chancery,  till  the  trial  of  the  issue ;  which  would  have  been  to  the  great 
expense  of  the  plaintiff.  Letgo,  on  the  demise  of  Wheeler,  against 
Pitt,  Mich.  8  G.  2  in  C.  B.  Ejectment,  and  upon  a  trial  before  C.  J. 
Eyre  at  Westminster,  a  verdict  was  given  for  the  plaintiff.  After- 
wards a  new  trial  was  prayed,  because  it  was  a  verdict  against  evi- 
dence ;  to  which  it  was  objected,  that  a  new  ejectment  maj-  be  brought. 
And  the  Chief  Justice  said,  that  this  is  a  good  i-eason  where  the  verdict 
is  against  the  plaintiff;  but  otherwise  it  is  where  the  verdict  is  against 
the  defendant,  because  he  must  be  turned  out  of  possession :  And  a 
new  trial  was  granted.  Baker,  on  the  demise  of  Br  oxen,  and  Petcher, 
Mich.  8  G.  2  in  C.  B.  After  a  verdict  in  ejectment  for  the  defendant, 
a  new  trial  was  granted,  on  the  motion  of  Serjeant  Skinner,  because 
there  was  a  suspicion  of  forgery  in  one  of -the  deeds.  Simple  and 
Hunt,  Mich.'  2  G.  2  in  K.  B.  Motion  for  a  new  trial  in  eject- 
ment, because  one  of  the  witnesses  was  suddenly  takeji  ill,  so  that 
he  could  not  attend  the  trial.  And  Eaymond,  C.  J.,  said,  that  it 
was  rare  to  grant  a  new  trial  in  ejectment,  unless  the  verdict  be 
against  evidence ;  which  was  an  admission,  that  in  such  case  it  maj' 
be  done.  Bohbs  and  Passer,  East.  7  G.  2  in  K.  B.  Motion  to 
set  aside  a  judgment  by  default  in  ejectment,  because  it  was  signea 
by  surprise :  Which  was  opposed,  because  it  was  in  an  ejectment, 
and  a  new  one  may  be  brought.  But  Hardwicke,  C.  J.,  said, 
that  it  would  be  verj-  inconvenient  to  change  the  possession  of  an 
estate,  and  the  courts  ought  to  take  great  care  to  prevent  it ;  and  there- 
fore the  motion  was  granted.  Musgrave  and  Nevinson  before  cited. 
A  new  trial  was  there  granted  upon  a  mandamus,  because  the  verdict 
was  against  evidence ;  and  j-et  a  mandamus,  like  an  ejectment,  doth 
not  finally  determine  the  right :  For  a  quo  warranto  may  be  after- 
wards brought.  Bagshaw,  on  the  demise  of  Sir  George  Wynne, 
against  The  Bishop  of  Bangor  and  others,  in  the  Exchequer,  this 
term.  A  new  trial  was  there  granted  in  ejectment,  after  a  verdict  for 
the  plaintiff,  because  the  plaintiff  offered  evidence  to  the  jury  in  pri- 
vate ;  and  one  of  them  said,  he  would  find  a  verdict  for  the  plaintiff 
right  or  wrong.  (3)  There  is  no  difference  as  to  the  present  point  be~ 
tween  a  general  and  a  special  verdict,  because  the  court  is  as  much 
tied  down  by  facts  found  in  the  latter,  as  by  a  general  finding :  And  if 
those  be  false,  the  judgment  of  the  court  must  be  so  too.  Verdicts  are 
entire  things;  and  where  part  is  found  wrong,  it  is  all  one  as  if  the 
jury  had  omitted  something  which  they  ought  to  have  found ;  and  it  is 
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certainly  an  imperfect  finding.  Co.  Litt.  227a;  5  Co.  97a;  10  Co. 
119  a;  2  Roll.  722  ;  Cro.  Jac.  627  ;  2  Sid.  86  ;  2  Keb.  226  ;  J^ijnaston 
and  The  Mayor,  dtc.  of  Shrewsbury.  There  the  House  of  Lords  set 
aside  a  verdict,  upon  a  mandamus  for  omitting  the  giving  Id.  damages, 
and  ordered  a  venire  facias  de  novo.  Neminick  and  Farewell,  Mich.  6 
G.  1  in  Scacc'.  In  trover,  against  a  custom-house  officer  for  a  seizure,  a 
special  verdict  was  found,  and  the  notes  signed  by  the  counsel  on  both 
sides.  In  the  verdict  it  was  found,  that  there  was  no  probable  cause  of 
seizure ;  and  a  report  was  made  by  the  Lord  Chief  Baron,  who  tried 
the  cause,  to  tlie  contrary.  And  upon  the  motion  of  Lechmere,  attor- 
ney-general, a  new  trial  was  granted,  upon  the  payment  of  costs.  As 
to  the  signing  of  the  minutes,  there  is  a  necessity  for  that ;  but  it  does 
not  amount  to  a  consent  that  the  facts  are  true,  but  only  that  they  are 
found  such  by  the  jury. 

It  has  been  objected,  that  it  is  too  early  to  make  this  application  be- 
fore the  opinion  of  the  court  is  given.  Answer  :  There  certainly  ought 
to  be  a  recent  application  in  these  cases  ;  and  if  the  defendants  were  to 
stay  till  the  resolution  of  the  court  was  given,  it  might  with  more  rea- 
son be  objected,  that  it  is  then  too  late. 

Objected,  That  a  new  trial  ought  not  to  be  granted  against  the 
honestj'  of  the  cause.  Answer :  This  seems  rather  in  the  present  case 
to  be  with  the  defendants  ;  these  being  immediately  descended  from  the 
makers  of  the  settlement,  upon  which  the  present  question  depends  ; 
whereas  the  lessor  of  the  plaintiff  claims  so  remote  as  from  a  fifth 
brother.  And  the  hardship  of  the  case  would  be  on  the  side  of  the 
defendants,  if  their  right  should  be  taken  away,  and  they  turned  out  of 
possession. 

As  to  the  objection,  that  the  jury  might  perhaps  go  upon  their  own 
knowledge ;  this,  if  allowed,  will  put  an  end  to  the  gi'anting  a  new  trial 
in  anj'  case  whatsoever,  because  on  such  a  supposition  no  verdict  can 
be  said  to  be  found  against  evidence.  A  jury  are  b}-  their  oaths  obliged 
to  go  according  to  evidence,  i.  e.  the  evidence  given  in  court :  And  if  a 
juryman  be  prepossessed,  it  is  a  good  cause  of  challenge ;  which  seems 
to  be  a  proof  that  a  juror  ought  not  to  go  by  his  own  knowledge.  If  a 
juror  does  indeed  know  anything  material  in  the  cause,  he  ought  to 
acquaint  the  court  therewith,  and  be  sworn  as  a  witness,  that  he  may 
be  cross-examined.  Far.  2 ;  1  Salk.  405.  And  otherwise  he  may  go 
upon  insufficient  and  improper  evidence.  Cro.  El.  189  ;  2  Hale's  Hist. 
P.  C.  306,  307.  Supposing  therefore  that  here  any  of  the  jury  went  on 
their  own  knowledge,  without  acquainting  the  court  therewith,  it  is  such, 
a  misbehavior  as  is  a  sufficient  foundation  for  granting  a  new  trial.  In 
Kitchen  and  Manwaring  (Pas.  12  G.  1  in  K.  B.)  a  new  trial  was 
prayed,  because,  after  the  withdrawing  of  the  jur}-,  one  of  them  offered 
evidence  to  the  others;  but  it  was  refused,  because  Powell,  J.,  who 
tried  the^  cause,  reported  that  the  verdict  was  according  to  evidence ; 
otherwise  a  new  trial  would  have  been  granted.  It  cannot  be  said  with 
reason  (as  hath  been  objected)  that  the  granting  a  new  trial  is  an  im- 
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putation  of  perjury  to  the  jurj- ;  for  they  may  as  well  be  mistaken  as  to 
matter  of  fact,  as  the  judges  (who  are  sworn  as  well  as  jurors)  may  err 
in  point  of  law ;  and  their  judgments  are  reversible  by  writs  of  error. 
And  as  to  what  has  been  said,  that  the  granting  a  new  trial  may  occa- 
sion perjury ;  this  is  no  solid  objection,  for  that  the  court  ought  to  do 
right  whatever  may  be  the  consequence. 

The  court  took  time  to  advise ;    and  this  term 

Lee,  C.  J.,  delivered  the  opinion  of  the  court  to  the  following 
effect :  — 

This  ease  hath  been  largely  spoken  to  on  both  sides ;  and  it  is 
proper  to  take  notice,  as  well  of  what  has  been  mentioned  at  bar,  and 
how  far  the  cases  have  gone  upon  applications  for  new  trials,  as  to  give 
an  opinion  upon  the  point  now  in  question. 

It  is  not  necessary  now  to  inquire  into  the  original  of  the  court's 
exercising  the  power  of  granting  new  trials.  In  Salk.  648,  there  is  a 
conjecture  of  Lord  Chief  Justice  Holt,  that  it  is  ancient ;  and  he  gives 
his  reason :  And  in  Style,  466,  there  is  a  saj'ing  of  Gl3'nne,  that  it  had 
been  frequent  to  grant  new  trials.  In  the  case  of  Bewdley,  some  notice 
being  taken  of  the  power  of  granting  new  trials.  Lord  Chief  Justice 
Parker  said,  that  it  is  difHcult  to  trace  a  matter  of  this  nature  to  its 
origin,  there  being  but  few  reports  of  cases  upon  motion  before  the 
time  of  Car.  L  Thus  much  however  is  certain,  that  the  first  ease  in 
print,  where  a  new  trial  was  granted,  is  in  Style's  Reports,  whereby 
it  appears  the  court  has  exercised  this  power  for  more  than  eighty 
years. 

The  reason  of  the  court's  having  interposed  in  this  way  is,  that  jus- 
tice may  be  furthered,  and  that  right  may  take  place.  And  therefore 
in  cases  that  are  hard,  or  against  the  honesty  of  the  case,  new  trials 
have  been  refused.  Salk.  644,  646.  It  has  been  objected  in  the  present 
case,  that  the  setting  aside  a  verdict,  and  granting  a  new  trial,  amounts 
to  saying,  that  the  jury  are  perjured.  But  this  is  a  mistake,  for  a  ver- 
dict is  only  a  judgment  given  upon  a  comparison  of  proofs :  And  the 
judges  may  be  said  with  equal  reason  to  be  guilty  of  perjurj'  when  they 
give  erroneous  judgments,  as  a  jury  in  the  former  case.  But  in  neither 
case  are  errors  to  be  imputed  for  crimes.  Bract.  289.  As  the  dutj-  of 
oourts  therefore  is  to  do  justice,  and  as  in  actions  that  are  final,  where 
there  is  a  false  verdict,  the  onlj'  remedj'  was  an  attaint  (which  has  been 
considered  as  no  remedy ;  particularly-  by  Lord  Parker,  in  the  case  of 
Bewdlej',  by  reason  of  the  difficulty  of  the  proceedings,  and  the  severity 
of  the  punishment),  the  courts  have  gone  into  this  easier  remedy  of 
granting  new  trials  ;  but  then  it  has  been  always  upon  terms,  viz.,  the 
payment  of  costs. 

The  next  matter  to  be  considered  is,  how  far  the  courts  have  pro- 
ceeded in  the  exercise  of  this  power;  and  particularly  what  they  have 
done  after  a  trial  at  bar,  after  a  special  verdict,  and  after  a  trial  in 
ejectment. 
'"As  to  the  first  of  these  points,  it  is  certain  that  some  of  the  books 
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saj',  a  new  trial  shall  not  be  granted  after  a  trial  at  bar,  because  the 
verdict  is  against  evidence,  but  only  in  cases  where  there  is  a  misbeha- 
vior iu  the  jury.  5  Mod.  349.  And  in.  Salk.  650,  it  seems  to  be  the 
opinion  of  three  judges,  that  in  such  case  a  new  trial  cannot  be  granted ; 
and  the  reporter  makes  the  court  say,  that  it  was  never  done.  But  this 
is  contrary  to  the  cases  in  Style,  462,  466 ;  1  Sid.  58  ;  and  cannot  be 
law.  Farr.  156.  It  is  also  contrary  to  the  opinion  of  eleven  judges 
(Powell,  J.,  dissenting),  in  the  case  of  Bewdley,  which  was  a  trial  at 
bar.  And  in  Sir  Christopher  Musgrave  and  JVevinson  (East.  10 
G.  1),  the  opinion  of  the  court  was,  that  if  a  verdict  is  against  evi- 
dence, a  new  trial  ought  to  be  granted  after  a  trial  at  bar ;  but  other- 
wise it  is  where  the  evidence  is  doubtful  only.  In  that  case  the  verdict 
was  against  evidence ;  for  the  question  was,  whether  Sir  Christopher 
Musgrave  was  a  good  alderman  ;  and  it  appeared  that  he  was  chosen 
alderman  at  an  assembly  held  without  notice,  and  where  several  of  the 
common  council  were  absent.  Upon  this  the  jury  were  directed,  and 
certainly  very  rightlj',  to  find  against  the  election ;  but  they  found  to 
the  contrary  :  For  which  reason  a  new  trial  was  granted. 

It  is  not  necessary  at  present  to  give  any  opinion  whether  a  new  trial 
maj'  be  granted'  after  a  special  verdict,  where  one  of  the  facts  found  by 
the  jury  is  against  evidence  ;  as  it  is  alleged  to  be  in  this  case.  I  shall 
leave  this,  as  a  point  undetermined,  upon  the  foundation  of  the  cases 
that  have  been  cited ;  which  are  two  only,  viz.,  Neminiclc  and  Fare- 
well, in  Scacc.  Mich.  6  G.  1,  and  2  Keb.  226.  When  that  case  in  the 
Exchequer  comes  to  be  considered,  it  seems  hard  to  reconcile  the  power 
of  the  court  in  granting  a  new  trial,  where  the  objection  is  only  to  one- 
single  fact,  to  the  reasoning  in  the  books  relating  to  the  oflBce  of  jurors^ 
as  they  are  judges  of  matters  of  fact.  In  Bushell's  case  much  is  said 
upon  this  head;  and  a  difference  is  there  expressly  taken;  bj-  Lord 
Vaughan,  between  a  general  and  special  verdict.  These  are  the  diffi- 
culties upon  this  point. 

The  next  question  is  necessarj'  to  be  considered  in  the  present  case, 
this  iDeing  a  trial  at  bar  in  ejectment.  Now  the  books  that  have  been 
cited  against  the  motion,  are  very  strong  against  granting  a  new  trial 
in  such  case ;  particularly  T.  Jones,  225 ;  Salk.  648.  By  the  report 
in  Salk.  it  does  not  appear  for  whom  the  verdict  was ;  but  by  the  re- 
port of  the  same  case  in  Carth.  507,  and  also  in  a  manuscript  which  I 
have  seen,  it  appears  to  have  been  for  the  plaintiff:  And  in  the  manu- 
script report,  the  opinion  is  mentioned  to  have  been  given  by  the  whole 
court ;  though  Serjeant  Salkeld  says,  that  Eokeby,  J.,  dissented.  This 
case  answers  the  distinction  taken  at  the  bar  between  a  verdict  in  eject- 
ment for  the  plaintiff,  and  a  verdict  for  the  defendant,  on  account  of 
tlie  inconveniency  of  changing  the  possession.  On  the  other  side,  no 
case  hath  been  cited  where  a  new  trial  was  granted  after  a  trial  at  bar 
in  ejectment.  There  are  indeed  instances  hereof  after  a  trial  at  Wisi 
Prius.  So  was  Lady  Layton's  case,  which  was  an  issue  out  of  Chan- 
cery :  But  there  the  motion  was  granted  against  the  opinion  of  one  of 

2 


18  PRELIMINAEY   TOPICS.  [CHAP.  I. 

the  judges ;  who  declared,  that  in  ejectment  he  was  against  granting  a 
new  trial,  because  the  proceedings  are  not  final.  By  granting  a  new 
trial  therefore  in  this  case,  we  should  do  more  than  we  are  warranted 
by  the  books.  However,  I  shall  not  say  that  it  may  not  become  neces- 
sary to  interpose  in  that  way,  even  in  ejectment,  for  the  sake  of  jus- 
tice. This  hath  induced  the  court  from  time  to  time  to  grant  new 
trials,  as  cases  have  arisen,  which  have  demanded  from  the  justice 
of  the  thing  a  fresh  trial.  And  therefore  now  a  new  trial  is  alwaj's 
granted  where  the  judge  misdirects  the  jury,  though  the  old  cases  are 
to  the  contrary.  1  Sid.  226.  So  formerly  a  new  trial  was  denied 
where  a  partj-  has  been  acquitted  in  a  criminal  prosecution,  though 
some  of  the  jury  misbehaved  themselves  (1  Lev.  9,  124),  but  otherwise 
it  is  at  this  daj-.  Salk.  646.  And  so  in  ejectment,  a  case  may  be  (for 
aught  I  know)  of  that  nature  that  it  maj'  be  proper  to  grant  a  new  trial 
therein.  The  objection,  that  the  proceedings  in  ejectment  are  not 
final,  is  equally  applicable  to  the  case  of  Musgrave  and  Nemnson ; 
which  was  upon  a  return  to  a  mandamus. 

In  the  next  place,  the  circumstances  of  the  present  case  are  proper 
to  be  considered.  And  here  I  will  premise  this  as  an  undoubted  truth, 
that  where  the  evidence  is  doubtful,  a  new  trial  ought  not  to  be  granted 
after  a  trial  at  bar.  Now  the  evidence  given  upon  the  question,  whether 
the  defendants  were  in  possession  at  the  time  of  their  levying  the  fine, 
was  as  follows  :  .   .  . 

As  therefore  it  does  not  appear  that  the  defendants  have  anj'  title, 
and  consequently  their  receiving  rent,  without  an  actual  entr^',  was  not 
sufficient  to  give  them  possession  ;  and  as  it  is  a  principle  always  ad- 
hered to,  that  after  a  trial  at  bar,  where  the  evidence  is  doubtful,  a  new 
trial  shall  not  be  granted ;  we  are  all  of  opinion,  that  a  new  trial  ought 
not  to  be  granted  in  this  case. 


Dewet,  J.  (for  the  Court),  in  Schmidt  v.  iV.  Y.  F.  I.  Co.,  1  Gray, 
535-536  (1854).  It  was  undoubtedlj'  the  ancient  doctrine  that  jurors 
were  to  render  their  verdict  as  well  upon  facts  within  their  personal 
knowledge,  as  upon  those  derived  from  the  testimony  of  the  witnesses 
duly  sworn  and  testifying  in  the  case.  3  Bl.  Com.  374.  The  practice  of 
taking  jurors  from  the  vicinage  seems  to  have  been  adopted  under  the 
notion  that  they  might  thus  be  the  better  qualified  from  their  personal 
acquaintance  with  the  facts,  the  parties  and  their  witnesses,  to  decide 
the  cases  that  might  be  brought  before  them.  But  at  the  present  day  it 
is  thought  a  greater  object,  and  more  likelj'  to  secure  the  due  adminis- 
tration of  justice,  to  submit  cases  to  impartial  and  unbiassed  jurors ; 
and  that  those  are  less  likely  to  be  so  who  have  come  from  the  imme- 
diate neighborhood  of  the  parties,  and  have  been  either  eye-witnesses 
to  the  facts,  or  have  had  their  minds  imbued  with  the  popular  feeling 
as  to  the  merits  of  the  controversy. 

"With  this  change  as  to  the  proper  qualifications  of  a  juror,  it  has  very 
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naturally  come  to  be  well  settled  that  a  juror  cannot  give  a  verdict 
founded  on  facts  in  his  own  private  knowledge.  If  the  juror  knows 
any  particular  fact  material  to  the  proper  decision  of  the  case,  he  ought 
to  be  sworn  as  a  witness  in  open  court,  and  be  publicly  examined,  so 
that  his  evidence,  like  that  of  other  witnesses,  may  first  be  scrutinized 
as  to  its  competency  and  bearing  upon  the  issue,  and  for  the  further 
reason  that  the  court  and  the  parties  maj'  know  upon  what  evidence 
the  verdict  was  rendered.  1  Stark.  Ev.  449,  is  direct  to  this  point. 
The  views  of  this  court  in  the  cases  of  Parks  v.  Boston,  15  Pick.  209, 
210,  Patterson  v.  Boston,  20  Pick.  166,  and  Murdoch  v.  Sumner,  22 
Pick.  156,  in  all  which  the  subject  was  somewhat  considered,  fully 
accord  with  the  principle  above  stated.  A  distinction  was  taken  in 
those  cases  as  to  the  juror's  applj'ing  his  own  general  knowledge  and 
experience  to  the  examination  of  the  case,  in  estimating  the  weight  of 
the  evidence,  and  in  assessing  damages.  While  to  this  extent  the  juror 
may  properly  call  to  his  aid  his  personal  knowledge,  learning  and  ex- 
perience, as  was  properly  held  in  those  cases,  yet  no  sanction  was  given 
to  his  acting  upon  his  knowledge  of  a  particular  fact,  known  onlj-  to 
himself,  and  not  a  matter  of  common  observation  or  general  knowledge. 


SECTION  II. 

judicial  notice. 

Note. 

■Wheeeabottt  in  the  law  does  the  doctrine  of  judicial  notice  belong  ?  It  does  not 
belong  peculiarly  to  the  law  of  evidence.  It  does,  indeed,  find  in  the  region  of  evi- 1 
dence  a  frequent  and  conspicupus  application  ;  but  the  habit  of  regarding  this  topic 
as  a  mere  title  in  the  law  of  evidence  tends  to  obscure  the  true  conception  of  both 
subjects.  That  habit  is  quite  modern.  The  careful  student  will  notice  that  a  very 
great  proportion  of  the  cases  involving  judicial  notice  raise  no  question  at  all  in  the  law 
of  evidence  /they  relate  to  pleading,  to  the  construction  of  the  record  or  of  other 
writings,  thermal  definition  of  words,  the  interpretation  of  conduct,  the  process  of 
reasoning,  the  regulation  of  the  order  of  trial ;  in  short,  the  cases  relate  to  the  exercise 
of  the  function  of  judicature  in  all  its  scope  and  at  every  step.  The  nature  of  the 
process  as  well  as  the  name  of  it  find  their  best  illustration  in  some  of  the  older  cases, 
long  before  questions  in  the  law  of  evidence  engaged  attention.  We  are  the  less  sur- 
prised, therefore,  to  find  that  it  was  not  until  Starkie  printed  his  book  on  evidence,  in 
1824,  that  any  special  mention  of  this  subject  occurs  in  legal  treatises  on  evidence, 
and  that  Starkie  has  very  little  to  say  about  it.'    The  subject  of  judicial  notice,  then, 

1  Stark.  Ev.  i.,  400-405.  Bentham,  to  be  sure,  in  his  "Eationale  of  Judicial  Evi- 
dence "  (which  was  not  a  law  book),  composed  in  1802-1812,  and  published  partly  by 
Dumont  in  1823,  and  in  full  under  the  editorship  of  John  Stuart  Mill  in  1827,  had 
briefly  discussed  the  question  {Works,  vi.  276,  book  i.  c.  12)  how  far  a  judge  can  pass 
on  questions  of  fact  without  "evidence."  He  concludes,  inter  alia,  that  a  judge 
should  b3  allowed  "at  the  instance  of  either  party  to  pronounce,  and,  in  the  forma- 
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belongs  where  the  general  topic  of  legal  or  judicial  reasoning  belongs,  — •  to  that  part  of 
the  law  which  defines,  among  other  things,  the  nature  and  limitations  of  the  judicial 
function.  It  is,  indeed,  woven  into  the  very  texture  of  this  function.  In  conducting 
a  process  of  judicial  reasoning,  as  of  other  reasoning,  not  a  step  can  be  taken  without 
assuming  something  which  has  not  been  proved.  ^  .  .  . 

tion  of  the  ground  of  the  decision,  assume,  any  alleged  matter  of  fact  as  notorious," 
subject  to  the  right  of  the  other  party  to  deny  the  notoriety  and  call  for  proof. 

1  Stephen  (Dig.  Ev.,  1st  and  2d  ed.,  Ch.  VII.)  originally  dealt  with  judicial  notice 
under  the  general  head  of  "  Proof"  and  the  special  head  of  "  Facts  which  need  not  be 
Proved."  JFor  this  he  was  taken  to  task  by  an  acute  critic  (20  Sol.  Journal,  937),  who 
suggested  that  since  Stephen's  art.  93,  relating  to  the  burden  of  proof,  declares  that 
whoever  desires  a  judgment  as  to  any  legal  right  depending  on  the  existence  or  non- 
existence of  facts  which  he  asserts,  "must  prove  that  those  facts  do  or  do  not  exist ;  " 
and  since  art.  59  (about  judicial  notice)  declares  that  some  facts  asserted  by  a  party 
need  not  be  proved  by  him,  —  the  true  place  for  this  last  was  that  of  an  exception  to 
the  art.  93.  This  led  Stephen,  in  his  third  edition,  to  change  the  special  head  of  Ch. 
VII.  from  "Facts  which  need  not  be  Proved  "  to  "  Facts  proved  Otherwise  than  by 
Evidence"  (his  definition  of  "  evidence,"  art.  1,  being  [a]  the  statements  of  witnesses 
in  court,  and  (6J  documents  produced  in  court),  and  called  forth  certain  remarks  in 
the  preface  to  the  third  edition,  Little  &  Brown's  ed.  (1877)  26  :  "  By  proof  I  mean 
the  means  used  of  making  the  court  aware  of  the  existence  of  a  given  fact;  and 
surely  the  simplest  possible  way  of  doing  so  is  to  remind  the  court  that  it  knows  it 
already.  It  is  like  proving  that  it  is  raining  by  telling  the  judge  to  look  out  of  the 
window.  It  has  been  said  that  judicial  notice  should  come  under  the  head  of  burden 
of  proof  ;  but  surely  this  is  ndt  so.  The  rules  as  to  burden  of  proof  show  which  side 
ought  to  call  upon  the  court  to  take  judicial  notice  of  a  particular  fact ;  but  the  act  of 
taking  judicial  notice,  of  consciously  recalling  to  the  mind  a  fact  known,  but  not  for 
the  moment  adverted  to,  is  an  act  of  precisely  the  same  kind  as  listening  to  the  evi- 
dence of  a  witness  or  reading  a  document ;  that  is,  it  belongs  to  the  general  head  of 
proof."  As  regards  all  this,  one  or  two  things  may  be  briefly  remarked:  (a)  "Tlie 
general  head  of  proof,"  and  "  the  means  used  of  making  the  conrt  aware  of  the  exist- 
ence of  a  given  fact,"  include  the  whole  topic  of  legal  reasoning  ;  they  spread  far  be- 
yond the  law  of  evidence.  The  .same  reach  belongs  to  the  burden  of  proof.  So  that 
both  Stephen  and  his  critic  recognize  the  wide  scope  of  judicial  notice,  (i)  It  seems 
a  very  inadequate  conception  of  the  subject  of  judicial  notice  to  speak  of  it  as  "a 
means  of  making  the  court  aware ''  of  a  fact ;  it  has  to  do  not  merely  with  the  action 
of  the  court  when  the  parties  are  seeking  to  move  it,  but  when  alone  and  acting  upon 
its  own  motion.  To  read  a  document  in  court,  or  to  listen  to  a  witness  there,  is  to 
deal  with  "  evidence."  And  so  when  an  object  is  submitted  to  the  judge's  inspection 
in  coiirt.  But  the  true  conception  of  what  is  judicially  known  is  that  of  something 
which  is  not,  or  rather  need  not,  unless  the  tribunal  wishes  it,  be  the  subject  of  either 
evidence  or  argument  —  something  which  is  already  in  the  court's  possession,  or  at 
any  rate  is  so  accessible  that  there  is  no  occasion  to  use  "  any  means  to  make  the 
court  aware  "  of  it ;  something  which  it  may  deal  with  quite  unhampered  by  any  rules 
of  law.  (c)  There  is  sometimes  confusion  between  judicial  notice  and  inspection,  or 
the  dealing  by  a  court  with  what  Bentham  calls  "  real  evidence,"  —  a  thing  submitted 
directly  to  the  senses  of  the  tribunal ;  as  in  Stephenson  v.  The  State,  28  Ind.  272 
(1867),  where  the  trial  judge,  sitting  without  a  jury,  had  decided  whether  the  appel- 
lant was  over  fourteen  by  simply  inspecting  him.  He  certified  to  the  upper  court  that 
"as  the  defendant,  being  present  in  court,  presented  ...  the  appearance  of  a  full- 
grown  man,  such  proof  [i.  e.  other  evidence]  was  not  required."  Of  course  this  was 
merely  an  instance  of  settling  a  question  by  the  use  of  a  certain  sort  of  evidence,  — 
and  it  may  be  added  that  it  was,  at  common  law,  a  very  familiar  way.  But  the  upper 
court  describe  the  situation  as  one  where  "no  proof  whatever  was  offered  as  to  the  age 
of  the  defendant."     "The  judge  was  not  a  witness,  and  the  State  is  not  entitled  to 
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"What  are  the  things  of  which  judicial  tribunals  may  take  notice,  and  should  take 
notice,  without  proof  ?  It  is  possible  to  indicate  with  exactness  only  a  part  of  these 
matters.  Some  things  are  thus  dealt  with  by  virtue  of  express  statutory  law  ;  some  in 
a  manner  that  is  referable  merely  to  precedent,  —  to  the  actual  decisions,  which  have 
selected  some  things  and  omitted  others  in  a  way  that  is  not  always  explicable  upon 
any  general  principle  ;  others  upon  a  general  maxim  of  reason  and  good  sense,  the 
application  of  which  jnust  rest  mainly  with  the  discretion  of  the  tribunal,  and,  in  any 
general  discussion,  must  rather  be  illustrated  than  precisely  defined. 

Courts,  then,  notice  without  proof  :  (1)  Things  which  are  required  by  statute  to  be 
so  noticed,  as  certain  certificates,  and  attestations  of  the  records  and  judicial  proceed- 
ings of  the  States  and  Territories  ;  ^  and  certain  volumes  or  printed  sheets,  purporting 
to  be  authentic  records  of  law,  whether  domestic  or  foreign  ;  and  the  like.^  (2)  What- 
ever they  have  been  accustomed  to  notice  in  this  way,  according  to  the  established 
course  of  the  common  law  and  the  practice  of  particular  courts  ;  as  the  authenticity  of 
the  signature,  seal,  and  certificate  of  a  notary  public,  when  his  certificate  purports  to 
be  given  in  the  discharge  of  his  ancient  international  function  of  protesting  foreign 
bills  of  exchange.'  The  recognition  by  courts  of  the  international  relations  of  their 
own  country,  of  the  great  seal,  of  the  names  and  official  signatures  and  public  acts  of 
high  public  officials,  past  and  present,  and  the  like,  may  come  under  this  head.*  The 
administration  of  justice  is  carried  on  by  the  sovereign.  The  sovereign,  in  the  lapse  of 
time,  has  lost  something  of  his  concreteness,  if  he  have  not  become  a  mere  political  ex- 
pression. But  when  the  king,  long  ago,  sat  personally  in  court,  and,  in  later  times, 
when  judicial  officers  were  in  a  true  and  lively  sense  the  representatives  and  even  mere 
deputies  of  the  king,  it  was  an  obvious  and  easily  intelligible  thing  that  courts 
should  notice  without  evidence  whatever  the  king  himself  knew  or  did  in  the  exercise 
of  any  of  his  official  functions,  whether  directly  or  through  other  high  officers.  The 
same  usages  of  the  courts  have  continued,  under  the  prevalence  of  legal  and  political 
theories  very  dififerent  indeed  from  those  just  mentioned  ;  and  it  is  not  to  be  wished 
that  these  usages  should  change.  Practical  convenience  and  good  sense  demand  an  in- 
crease rather  than  a  lessening  of  the  number  of  the  instances  in  which  courts  shorten 
trials,  by  making  prima  facie  assumptions  of  mattei-s  not  likely,  on  the  one  hand,  to 
be  successfully  denied,  and,  on  the  other,  admitting  readily  of  verification  one  way  or 
the  other  if  they  be  denied."  .  .  . 

(3)  Courts  notice  without  proof  all  that  is  necessarily  or  justly  to  be  imputed  to 
them,  by  way  of  general  outfit  for  the  proper  discharge  of  the  judicial  function  ;  and, 

avail  itself  of  his  knowledge,  except  upon  matters  of  which  the  court  takes  judicial 
notice."  The  real  ground  of  the  court's  decision  here  (granting  a  new  trial)  appeared 
to  be  that  when  a  jury  or  trial  judge  decides  a  question  of  fact  in  this  way,  a  party 
loses  the  benefit  of  his  exceptions,  because  there  is  no  way  of  presenting  the  evidence 
to  an  appellate  court  in  such  a  manner  as  to  enable  it  to  judge  of  "  the  reasonableness 
of  the  impression"  made  upon  the  mind  of  the  lower  tribunal.  We  may  agree  that 
this  case  was  rightly  decided,  without  assenting  to  the  court's  conception  of  what  took 
place  at  the  trial,  or  their  view  that  it  is  impossible  to  have  the  full  benefit  of  excep- 
tions when  the  trial  court  avails  itself  of  "  real  evidence."  Stephen's  illustration  of 
"  proving  that  it  is  raining  by  telling  the  judge  to  look  out  of  the  window,"  is  another 
instance  of  the  use  of  real  evidence. 

1  Rev.  St.  U.  S.  §  905 ;  Pub.  St.  Mass.  chap.  169,  §  67. 

2  See  2  Tayl.  Ev.  §  1527  for  illustrations  of  this  ;  Brady  v.  Page,  59  Cal.  52. 
'  Anonymous,  Holt,  296,  297  ;  Pierce  v.  Indseth,  106  U.  S.  546. 

♦  Wells  V.  Jackson  Co.,  47  N.  H.  235. 

'  In  Peltier's  Case,  28  State  Trials,  616  (1803),  Lord  EUenborough,  in  summing  up 
to  the  jury,  said  :  "  That  Napoleon  Buonaparte  was  the  chief  magistrate  and  first  con- 
sul of  France  is  admitted.  And  that  [France  and  England  were  at  peace]  is  also 
admitted  ;  and,  indeed,  .they  were  capable  of  easy  proof  if  they  had  not  been  admitted. 
Their  notoriety  seems  to  render  the  actual  proof  very  unnecessary." 
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as  Lord  Mansfield  said  of  the  underwriters  and  certain  usages  which  they  were  hound 
to  know  :  1  "If  they  do  not  know  them  they  must  inform  themselves."  Such  things 
are  the  ordinary  usages  and  practice  of  their  conrts ;  the  general  principles  and  rules 
of  the  law  of  their  jurisdiction  ;  '■'  the  ordinary  meaning,  construction,  and  use  of  the 
vernacular  language  ;  the  ordinary  rules  and  methods  of  human  thinking  and  reason- 
ing ;  the  ordinary  data  of  human  experience  and  judicial  experience  in  the  particular 
region  ;  the  ordinaiy  habits  of  men.* 

(4)  And  then,  finally,  there  is  a  wide,  principle,  covering  some  things  already  men- 
tioned, that  courts  may  and  should  notice  without  proof,  and  assume  as  known  by 
others,  whatever,  as  the  phrase  is,  everybody  knows.  The  application  of  such  a  prin- 
ciple must,  as  I  have  said,  leave  a  great  range  of  discretion  to  the  courts  ;  only  in  a 
large  and  general  way  can  any  one  say  in  advance  what  are  and  what  are  not  matters 
of  common  knowledge.  .  .  . 

Some  discriminations  should  now  be  mentioned  which  ought  to  be  attended  to  in 
applying  the  doctrine  of  judicial  notice. 

(1)  Sometimes  the  ultimate  fact  that  is  sought  to  be  proved  is  noticed,  and  some- 
times the  thing  noticed  is  the  trustworthiness  of  a  certain  medium  of  proof,  and  not 
the  thing  itself  which  this  tends  to  prove,  as  when  a  notarial  seal  and  signature  are 
taken  without  proof,  or  the  certificate  of  a  registrar  of  deeds  or  other  public  official. 
That  is  to  say,  the  question  sometimes  concei'ns  an  evidential  fact  and  sometimes  an 
ultimate  one  ;  whichever  it  be,  it  is  governed  by  the  same  principles.  .  .  . 

(2)  It  is  to  be  observed  that  much  is  judicially  noticed  without  proof,  of  which  the 
court  at  a  given  moment  may  in  fact  know  nothing.  A  statute  may  have  been  passed 
within  a  few  hours  or  days,  and  be  unknown  to  the  court  at  the  trial ;  or  a  given  fact 
as  to  the  international  relations  of  the  government  may  not  be  in  fact  known,  as  in 
Taylor  v.  Barclay,  before  cited,^  where  the  judge  informed  himself  by  inquiring  at  the 
foreign  office  ;  or  the  general  meaning  of  language,  where  the  expression  was  used  in  a 
document  of  many  years  ago,  may  not  be  known  to  the  court  without  private  study 
and  reflection.*  In  such  cases  not  only  may  a  court,  as  indeed  it  must,  avail  itself  of 
every  .source  of  information  which  it  finds  helpful,  but  also,  for  the  proper  expedition 
of  business,  it  may  require  help  from  the  parties  in  thus  instructing  itself.^ 

(3)  Taking  judicial  notice  does  not  import  that  the  matter  is  indisputable.  It  is 
not  necessarily  anything  more  than  a  prima  facie  recognition,  leaving  the  matter  still 
open  to  controversy.  It  is  true  that  as  regards  many  of  the  things  which  are  judi- 
cially noticed,  it  cannot  well  be  supposed  that  they  admit  of  question  ;  «.  g.  that 
Missouri  is  east  of  the  Rocky  Mountains,  and  that  Hereford  borders  on  Wales  ;  but 
the  doctrine  is  by  no  means  limited  to  that  class  of  questions.  .  .  .  Courts  may 
judicially  notice  much  which  they  cannot  be  required  to  notice.  That  is  well  worth 
emphasizing,  for  it  points  to  a  great  possible  usefulness  in  this  doctrine  in  helping  to 
shorten  and  simplify  trials  ;  it  is  an  instrument  of  great  capacity  in  the  hands  of  a 
competent  judge,  and  is  not  nearly  as  much  used,  in  the  region  of  practice  and  evi- 
dence,,as  it  should  be.  This  function  is,  indeed,  a  delicate  one  ;'  if  it  is  too  loosely" 
or  ignorantly  exercised  it  may  annul  the  principles  of  evidence  and  even  of  substantive 

^  Noble  ».  Kennoway,  2  Doug.  510. 

'  In  a  great  proportion  of  the  cases  that  come  before  the  United  States,  courts  they 
may  and  must  take  judicial  notice  of  the  laws  of  any  State  in  the  Union,  as  well  as  of 
the  United  States.     Hanley  v.  Donoghue,  116  U.  S.  6. 

'  "  And  Holt,  Chief  Justice,  said.  That  the  Way  and  Manner  of  Trading  is  to  be 
taken  notice  of."  Ford  v.  Hopkins,  1  Salk.  283.  In  Turiey  v.  Thomas,  8  C.  &  P. 
103,  at  nisi  prius,  the  judge  took  notice  of  the  [English]  rule  of  the  road,  to  turn  to 
the  near  hand,  and  ruled  that  it  applied  to  riding  as  well  as  driving. 

*  2  Sim.  213.  5  Atty.-Gen.  v.  Dublin,  38  N.  H.  459. 

«  School  Dist.  u.  Ins.  Co.,  101  U.  S.  472  ;  Steph.  Dig.  Ev.,  art.  59. 

'  Cum  rnulta  putentur  notoria  quis  revera  notoria  non  sunt,  prospicere  debet  judex 
ne  quid  dubium  est  pro  notorio  recipiat.     Calvinus  (A.  D.  1600)  sub  probatio. 
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laWi     But  the  failure  to  exercise  it  tends  daily  to  smother  our  trials  with  technicality, 
and  monstrously  lengthens  them  out. 

(4)  Another  thing  should  be  observed,  which  often  escapes  attention,  viz.,  that  the 
thing  of  which  a  court  is  asked  to  take  cognizance  without  proof  is  often  a  totally 
different  matter  from  what  it  appears  to  be  ;  so  that  their  refusal  is  misconceived  and 
misquoted.  .  .  .  Where  a  suit-  was  brought  in  Texas  on  a  promissory  note  payable  at 
New  Orleans,  and  no  averment  that  this  New  Orleans  was  in  Louisiana,  the  defect 
was  supplied  by  other  matter  upon  the  record  ;  but  the  court  thought  that  they  could 
not  judicially  know  that  the  note  was  payable  in  Louisiana.i  Everybody  in  this 
country  knows,  to  be  .sure,  or  may  know  for  the  asking,  that  there  is  a  New  Orleans 
in  Louisiana  ;  but  few  could  say  whether  there  be  not  another  New  Orleans  in  another 
State,  or  in  a  dozen  of  them.  3  Harv.  Law  Bev.  287-288,  302-305,  308-311. 


BROWN  et  al.  v.  PIPER. 
SuPEEME  Court  of  the  United  States.     1875. 

\_Reporled  91  U.  S.  37.] 

Appeal  from  the  Circuit  Court  of  tlie  United  States  for  the  District 
of  Massachusetts. 

Piper  filed  a  bill  to  enjoin  Brown  and  Seavej'  from  infringing  two 
patents,  one  of  which,  not  being  insisted  on  at  the  hearing,  need  not 
be  considered.  The  other  —  No.  732,  dated  March  19,  1861  —  makes 
claim  as  follows  :  — "  Preserving  fish  and  other  articles  in  a  close  cham- 
ber by  means  of  a  freezing  mixture,  having  no  contact  with  the  atmos- 
phere of  the  preserving  chamber." 

The  defendants  by  their  answer,  among  other  objections  not  neces- 
sary to  be  mentioned,  denied  the  novelty  of  the  alleged  invention. 

The  court  below  rendered  a  decree  sustaining  the  validity  of  the 
patent,  and  perpetually  enjoined  the  defendants  from  using  or  employ- 
ing the  invention  therein  described.    They  bring  this  appeal. 

Mr.  George  Gifford  and  Mr.  Edward  Avery  for  appeUauts. 

Mr.  Oausten  Browne  for  appellee. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

The  bill  is  founded  upon  two  patents  granted  by  the  United  States  to 
the  appellee, — one  numbered  732,  of  the  19th  of  March,  1861 ;  the 
other  numbered  36,107,  and  dated  Aug.  5,  1862.  The  second  and 
later  patent  was  not  relied  upon  in  the  argument  here,  and  maj"^,  there- 
fore, be  laid  out  of  view.  Our  attention  will  be  confined  to  the  prior 
one.  It  is  declared  in  the  specification  to  be  "  for  a  new  and  improved 
method  of  preserving  fish  and  meats."  The  invention  is  alleged  to  con- 
sist "  in  a  method  of  preserving  fish  and  other  articles  in  a  chamber, 
and  cooling  the  latter  bj'  means  of  a  freezing  mixture,  so  applied  that 

1  Andrews  v.  Hoxie,  5  Tex.  171.  This  case  was  cited  by  the  court  in  Ellis  v.  Park, 
8  Tex.  205,  to  support  the  holding  that  they  could  not  take  judicial  notice  that  "  St. 
Louis,  Mo.,"  meant  St.  Louis  in  Missouri ;  but  that  was  a  very  different  thing,  and, 
as  it  seems,  indefensible.    Price  v.  Page,  21  Mo.  65.  —  Ed. 
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no  communication  shall  exist  between  the  interior  of  the  preserving 
chamber  and  that  of  the  vessel  in  which  the  freezing  mixture  is  placed." 
The  specification  continues:  "  I  do  not  profess  to  have  invented  the 
means  of  artificial  congelation,  nor  to  have  discovered  the  fact  that 
no  deca}'  takes  place  in  animal  substances  so  long  as  they  are  kept  a 
few  degrees  below  the  freezing-point  of  water ;  but  the  practical  appli- 
cation of  them  to  the  art  of  preserving  fish  and  meats,  as  above  de- 
scribed, is  a  new  and  very  valuable  improvement.  The  apparatus  for 
freezing  fish  and  keeping  them  in  a  frozen  state  maj-  be  constructed  in 
various  waj's  and  of  diflTerent  shapes.  The  apparatus  shown  in  the 
drawing,  however,  will  suffice  to  illustrate  the  principle  and  mode  of 
operation." 

The  process  and  apparatus  are  then  described  as  follows :  A  box  of 
wood  or  other  suitable  material,  surrounded  by  a  packing  of  charcoal  or 
other  non-conducting  substance,  is  to  be  provided,  and  the  fish  in  small 
quantities  laid  in  it  on  a  rack.  Metallic  pans  filled  with  a  freezing  mix- 
ture, such  as  salt  and  ice,  are  then  to  be  set  over  them,  and  a^overshut 
over  the  pans.  "  In  about  twenty -four  hours,  the  freezinginixture  hav- 
ing been  changed  once  in  twelve  hours,  the  fish  will  be  frozen  completely 
through." 

After  being  frozen,  the  fish  or  meat  may,  if  desired,  be  covered  with 
a  thin  coating  of  ice  ;  and  this  coating  maj'  be  preserved  by  applying 
the  substances  named,  which  will  exclude  the  air,  and  prevent  the  juices 
from  escaping  by  evaporation.  "  The  fish  are  then  to  be  packed  closely 
in  a  large  preserving  box,  which  is  enclosed  in  a  still  larger  box ;  the 
space  between  the  boxes  being  filled  with  charcoal  or  other  non-conduct- 
ing material,  to  exclude  the  heat."  Other  minor  details  are  described, 
which  it  is  not  deemed  material  to  repeat.  The  patentee  then  declares  : 
"  I  do  not  desire  to  be  understood  as  confining  myself  to  the  specific 
apparatus  above  described,  nor  to  the  use  of  either  or  both  the  prelimi- 
nary processes  of  freezing  and  cooling ;  but  I  have  described  the  mode 
of  operation,  which,  bj'  experience,  I  have  found  best  for  preserving  the 
most  delicate  varieties  of  fish."  The  summation  and  claim  are :  "  Hav- 
ing described  my  invention,  what  I  claim  as  new,  and  desire  to  secure 
by  letters-patent,  is,  preserving  fish  or  other  articles  in  a  close  chamber 
by  means  of  a  freezing  mixture,  having  no  contact  with  the  atmosphere 
of  the  preserving  chamber,  substantially  as  set  forth."  .  .  . 

There  is  another  view  of  the  case  that  may  properly  be  taken.  Evi- 
dence of  the  state  of  the  art  is  admissible  in  actions  at  law  under 
the  general  issue  without  a  special  notice,  and  in  equitj'  cases  with- 
out anj'  averment  in  the  answer  touching  the  subject.  It  consists  of 
proof  of  what  was  old  and  in  general  use  at  the  time  of  the  alleged  in- 
vention. It  is  received  for  three  purposes,  and  none  other,  —  to  show 
what  was  then  old,  to  distinguish  what  was  new,  and  to  aid  the  court  in 
the  construction  of  the  patent. 

Of  private  and  special  facts,  in  trials  in  equity  and  at  law,  the  court 
or  jury,  as  the  case  may  be,  is  bound  carefully  to  exclude  the  influence 
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of  all  previous  knowledge.  But  there  are  many  things  of  which  judicial 
cognizance  may  be  taken.  "To  require  proof  of  every  fact,  as  tliat 
Calais  is  beyond  the  jurisdiction  of  the  court,  would  be  utterly  and 
absolutely  absurd."  Greeley's  Ev.  in  Eq.,  294.  Facts  of  universal 
notoriety  need  not  be  proved.  See  Taj'lor's  Ev.,  §  4,  note  2.  Among 
the  things  of  which  judicial  notice  is  taken  are  the  law  of  nations  ;  the 
general  customs  and  usages  of  merchants ;  the  notary's  seal ;  tilings 
which  must  happen  according  to  the  laws  of  nature  ;  the  coincidences 
of  the  days  of  the  week  with  those  of  the  month  ;  the  meaning  of  words 
in  the  vernacular  language  ;  the  customary  abbreviations  of  Christian 
names ;  the  accession  of  the  Chief  Magistrate  to  office,  and  his  leaving 
it.  In  this  country,  such  notice  is  taken  of  the  appointment  of  mem- 
bers of  the  cabinet,  the  election  and  resignations  of  senators,  and  of  the 
appointment  of  marshals  and  sheriffs,  but  not  of  their  deputies.  The 
courts  of  the  United  States  take  judicial  notice  of  the  ports  and  waters 
of  the  United  States  where  the  tide  ebbs  and  flows,  of  the  boundaries  of 
the  several  States  and  judicial  districts,  and  of  the  laws  and  jurisprudence 
of  the  several  States  in  which  they  exercise  jurisdiction.  Courts  will 
take  notice  of  whatever  is  generallj'  known  within  the  limits  of  their 
jurisdiction ;  and,  if  the  judge's  memory  is  at  fault,  he  may  refresh  it 
by  resorting  to  anj'  means  for  that  purpose  which  he  may  deem  safe 
and  proper.  This  extends  to  such  matters  of  science  as  are  involved 
in  the  cases  brought  before  him.  See  1  Greenleaf 's  Ev.,  11 ;  Gresley's 
Ev.,  supra;  and  Taylor's  Ev.,  §  4,  and  post. 

In  the  Ohio  L.  &  T.  Co.  v.  Debolt,  16  How.  435,  it  was  said  to  be 
"  a  matter  of  public  history,  which  this  court  cannot  refuse  to  notice, 
that  almost  everj'  bill  for  the  incorporation  of  companies ''  of  the  classes 
named  is  prepared  and  passed  under  the  circumstances  stated.  In 
Moare  v.  Silverlock,  12  Ad.  &  Ell.  n.  s.  624,  it  was  held  that  where 
a  libel  charged  that  the  friends  of  the  plaintiff  had  "  realized  the  fable 
of  the  frozen  snake,"  the  court  would  take  notice  that  the  knowledge  of 
that  fable  existed  generally  in  societj-.  This  power  is  to  be  exercised 
by  courts  with  caution.  Care  must  be  taken  that  the  requisite  notoriety 
exists.  Every  reasonable  doubt  upon  the  subject  should  be  resolved 
promptly  in  the  negative. 

The  pleadings  and  proofs  in  the  case  under  consideration  are  silent 
as  to  the  ice-cream  freezer.  But  it  is  a  thing  in  the  common  knowledge 
and  Use  of  the  people  throughout  the  country.  Notice  and  proof  were, 
therefore,  unViecessary.  The  statute  requiring  notice  was  not  intended  to 
apply  in  such  cases.  The  court  can  take  judicial  notice  of  it,  and  give 
it  the  same  effect  as  if  it  had  been  set  up  as  a  defence  in  the  answer,  and 
the  proof  were  plenary.  See  M.  <&  A.  Olue-  Co.  v.  Upton,  6  Patent 
Office  Gazette,  843,  and  Needham  v.  Washburn,  7  id.  6.51,  — both  de- 
cided by  Mr.  Justice  Cliffo^  upon  the  circuit.  -We  can  see  no  substan- 
tial diversity  between  that  apparatus  and  the  alleged  invention  of  the 
appellee.  In  the  former,  as  in  the  apparatus  of  the  appellee,  ",the 
freezing  mixture  "  has  "  no  contact  with  the  atmosphere  "  of  the  cham- 
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ber  where  the  work  is  to  be  done.  If  the  freezer  be  full,  and  the  pre- 
serving chamber  be  full,  there  would  be  room  for  but  little  air  in  either. 
If  either  were  onl_y  partially  full,  the  vacuum  would  be  filled  with  that 
substance.  The  cold  is  generated  by  the  same  materials,  and  applied 
under  the  same  circumstances.  If  the  cream  were  taken  out  of  the 
freezer,  and  fish  put  in,  there  would  be,  in  all  substantial  respects,  the 
same  apparatus,  process,  and  result.  If  the  preserving  chamber  were 
as  tight  as  the  freezer,  either  might  be  convertibly  used  for  the  purpose 
of  the  other. 

"  The  preservative  effect  of  cold,  and  especially-  of  dry  cold,  is  well 
known  and  exemplified  in  the  keeping-  of  meat  and  fruit  in  ice-houses. 
Animals  have  been  found  undecomposed  in  the  ice  of  Siberia  which 
belong  to  extinct  species,  and  which  must  have  been  embalmed  in  ice 
for  ages."    Tit.  "Antiseptic,"  1  Amer.  Encyclo.  570. 

Artificial  freezing  is  usuallj-  applied  to  water,  and  articles  of  food. 

"  There  are  two  general  methods  of  eflfecting  it ;  viz.,  by  liquefication, 
and  by  vaporization  and  expansion.  The  method  by  liquefication  is 
performed  -by  freezing  mixtures,  which  are  formed  by  iJSixing  together 
two  or  more  bodies,  one  or  all  of  which  may  be  solid.  They  are  used 
together  in  vessels  having  three  or  more  concentric  apartments,  —  an 
inner  one,  containing  the  article  to  be  frozen ;  one  eccentric  to  this, 
containing  the  freezing  mixture,  provided  with  some  contrivance  for 
agitatioh ;  one,  again,  outside  of  this,  filled  with  a  non-conductor  of 
heat,  as  powdered  charcoal,  gypsum,  or  cotton  wool ;  and  sometimes 
one  between  them  for  holding  water."  Tit.  "  Freezing,"  7  Amer.  En- 
cyclo. 474. 

Here  the  principle  and  substance  of  the  appellee's  claim  are  set  forth 
as  belonging  to  the  general  domain  of  knowledge  and  science.  It  is 
known  that  Lord  Bacon  fipplied  snow  to  poultry  to  preserve  it.  He 
said  the  process  succeeded  "  excellently  well."  The  experiment  was 
made  in  his  old  age,  imprudentl}-,  and  brought  on  his  last  illness. 

Examined  by  the  light  of  these  considerations,  we  think  this  patent 
was  void  on  its  face,  and  that  the  court  might  have  stopped  short  at 
that  instrument,  and  without  looking  beyond  it  into  the  answers  and 
testimony,  sua  sponte,  if  the  objection  were  not  taken  by  counsel,  well 
have  adjudged  in  favor  of  the  defendant. 

These  views  render  it  unnecessary  to  consider  the  exceptions  to  the 
master's  report. 

The  decree  of  the  Circuit  Court  is  reversed;  and  the  cause  will  be 
remanded,  with  directions  to  dismiss  the  bill. 


SECT.  II.]  MUNSHOWEE   V.   THE   STATE.  27 


MUNSHOWER  v.  THE  STATE. 

Court  of  Appeals  of  Maetland.     1880. 

[Reported  65  Md.  11.] 

Appeal  from  the  Circuit  >Gourt  for  Frederick  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Miiaee,  Alvet,  Robin- 
son, and  Irving,  JJ. 

James  Mb  Sherry  for  the  appellant. 

Charles  J.  M.  Gwinn,  Attorney-  General,  for  the  appellee. 

Miller,  J.,  delivered  the  opinion  of  the  Court.  The  appellant  was 
indicted  and  tried  for  the  murder  of  James  L.  Wetsell,  and  the  jury, 
by  their  verdict,  found  him  guilty  of  murder  in  the  first  degree.  At 
the  trial,  his  counsel  took  three  exceptions  to  the  rulings  of  the  court 
upon  questions  of  evidence,  which  this  appeal  brings  up  for  review, 
and  we  shall  dispose  of  them  in  their  order.  .  .  . 

Second  Mcception.  —  It  was  conceded  that  it  became  material  and 
competent  for  the  State  to  prove  at  what  hour  the  moon  rose  on  the 
night  of  Saturday,  the  9th  of  August,  1879,  and  for  the  purpose  of 
proving  this  tlie  State  offered  in  evidence  GrubeT's  Almanac  for  the 
year  1879.  The  prisoner  objected  to  its  admissibility,  but  the  court 
overruled  the  objection  and  allowed  the  almanac  to  be  offered  for  the 
purpose  stated.    To  this  ruling  the  prisoner  excepted. . 

This  is  all  the  exception  states  in  regard  to  the  almanac  oflfered,  and 
we  must  assume  that  it  contained  tables  giving  the.  periods  of  the  rising 
and  setting  of  the  sun  and  moon  on  each  day  of  the  3"ear,  such  as  are 
usually  found  in  such  works.  The  prisoner  did  not  propose  to  offer 
proof  assailing  or  impeaching  the  accuracy  of  the  astronomical,  calcu- 
lations upon  which  the  tables  in  the  particular  almanac  in  question 
were  made,  but  his  counsel  contend  that  the  almanac  was  not  the  best 
evidence,  nor  indeed  any  evidence  as  to  when  the  moon  rose  on  that 
night.  The  argument  is,  that  it  was  a  mere  calculation  made  by  some 
one  long  anterior  to  the  happening  of  the  event,  that  the  event  would 
occur  at  a  certain  hour  and  minute  fit  was  not  evidence  that  the  moon 
had  risen  at  a  certain  hour,  but  the  statement  of  a  conjecture  that  it 
would  do  so.  On  the  2d  of  January,  1880,  when  this  case  was  on 
trial,  there  were  certainly  better  and  surer  means  of  proving  when  the 
moon^did  actually  rise  on  the  9th  of  August,  1879,  than  by  relying  on 
the  compfllStion  of  «»  almanac  maker  that  itJmwld  or  ought  torise  at 
a  given*  tigie  that  ni^t :  how  is  the  fact  that  it  did  rise  at  a  particular 
hour  proved  fi|'  ten(Mii<5*j*s  evide«va>  the.  lOfeKijpj^re  or  calculation  o£ 
some  one  that  it  would  do  so?  If  Gruber's  Almanac  is  evidence  for 
this  purpose.  So  then  are  all  the  other  various  ones  published  ;  because 
there  is  nothing  in  this  one  to  make  it  more  authentic  than  the  others, 
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and  thus  a  fact  susceptible  of  exact  proof,  like  any  other  event  that  has 
happened,  may  be  established  by  the  unsworn  conjecture  of  almanac 
compilers.  We  do  not  propose  to  elaborate  the  question,  nor  to  rely 
upon  the  fact  that  the  Statute  of  24  Geo.  2,  c.  23,  is  in  force  in  this 
State.  As  has  been  well  argued  by  the  Attorney-General  in  his  brief, 
the  precise  periods  at  which  the  sun  and  moon  will  rise  or  set  at  any  , 
particular  period  of  twenty-four  hours  in  the  future  is  as  Absolutely 
certain,  and  just  as  capable  of  exact  mathematical  ascertainment,'as 
the  occurrence  of  the  day  in  which  such  setting  or  rising  will  take  place. 
Courts  have  received  as  evidence  weather  reports,  reports  of  the  state  ■ 
of  the  markets,  price  currents,  and  insurance  tables  tending  to  show 
the  probable  duration  of  human  life,  though  these  are  records  which 
are  not  capable  of  mathematical  demonstration,  which  cannot  be  tested 
by  any  certain  law,  and  which  may  or  may  not  omit  the  record  of 
changes  which  have  actually  taken  place.  But  an  almanac  forecasts 
with  exact  certainty  planetary  movements.  We  govern  our  daily  life 
bj'  reference  to  the  coitiputations  wKch  they  contain.  No  oral  evi- 
dence or  proof  which  we  could  gather  as  to  the  hours  of  the  rising  or 
setting  of  the  sun  or  moon  could  be  as  certain  or  accurate  as  that 
which  we  may  obtain  from  such  a  source.  Why  then  should  not  these 
computations,  which  are,  after  all,  but  parts  of  the  ordinary  compiita-, 
tions  of  the  calendar,  be  admitted  as  evidence  ?  As  was  said  by  Judge 
Cooley  in  consideriifg  an  analogous  question,  Sisson  v.  JRailroad  Co., 
14  Mich.  497,  "  Courts  would  justly  be  the  subject  of  ridicule  if  they 
should  deliberately  shut  their  eyes  to  the  sources  of  information  which 
the  rest  of  the  world  relies  upon,  and  demand  evidence  of  a  less  cer- 
tain and  satisfactory  character."  There  is  clearly  no  error  in  the  ruling 
in  this  exception.  ...  Sulings  affirmed. 


TAYLOK  V.  BARCLAY. 

Chancery.     1828. 

[Reported  2  Sim.  213.] 

The  bill  in  this  case  prayed  a  discovery  only.  It  alleged  that,  in 
August,  1825,  Barclay  &  Co.,  representing  themselves  to  be  the  agents 
of  the  Government  of  the  Federal  Eepublic  of  Central  America,  which 
was  a  Sovereign  and  Independent  State,  recognized  and  treated  as 
such  hy  His  Majesty  the  king  of  these  realms,  and  in  a  state  of 
amity  with  this  countrj',  publicly  announced  their  intention  of  rais- 
ing a  loan,  for  the  said  republic,  by  open  competition,  to  be  paid  by 
instalments :  that  Barclay  &  Co.  proposed  to  raise  such  loan  upon  the 
security  of  bonds  or  special  obligations  of  the  said  government ;  and 
represented  that  the  bonds,  or  special  obligations  were  not  to  be  deliv- 
ered, in  the  first  instance,  to  the  subscribers  to  the  loan  ;  but  that  cer- 
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tificates  of  obligations,  purporting  to  be  issued  by  the  said  government, 
should  be  given  to  them  on  paj'ment  of  the  first  instalment,  and  that, 
on  payment  of  the  last  instalment,  and  on 'production  of  the  certificates 
to  the  then  contractor  for  or  buyer  of  the  loan,  special  obligations  of 
tlie  government  would  be  delivered  to  the  holders  of  the  certificates : 
.  .  .  and  that  such  conduct  was  a  frauB  upon  the  plaintiff  and  the 
other  persons  who  had  purchased  the  certificates  in  ignorance  thereof: 
that  the  plaintiff  was  about  to  commence  an  action  against  the  defend- 
ants, to  recover  the  amount  of  the  instalments  which  he  had  paid.  The 
bill  prayed  a  discover}'  in  aid  of  that  action. 

The  defendants  put  in  general  demurrers. 

Mr.  Sugden,  Mr.  Pepys,  Mr.  Simpkinson,  Mr.  Purvis,  and  Mr. 
Jacob,  in  support  of  the  demurrers. 

Mr.  Bickersteth,  Mr.  Pemberion,  and  Mr.  Sill,  in  support  of  the 
bill. 

The  'Vice- Chancellor.  In  consequence  of  the  arguments  in  this 
case,  I  have  had  communication  with  the  Foreign  Office,  and  I  am 
authorized  to  state  that  the  Federal  Republic  of  Central  America  has 
not  been  recognized,  as  an  independent  government,  by  the  government 
of  this  country.  It  appears  to  me  that,  when  it  is  stated,  in  the  bill, 
that  this  republic  was,  and  still  is,  a  sovereign  and  independent  State, 
recognized  and  treated  as  such  bj'  His  Majesty  the  king  of  these  realms, 
it  must  have  been  meant  that  it  has  been  recognized  by  the  government 
of  this  country,  as  an  independent  State  altogether ;  and,  inasmuch  as 
I  conceive  it  is  the  duty  of  the  judge  in  every  court  to  take  notice  of 
public  matters  which  affect  the  government  of  the  country,  I  conceive 
that,  notwithstanding  there  is  this  averment  in  the  bill,  I  am  bound  to 
take  the  fact  as  it  reallj-  exists,  and  not  as  it  is  averred  to  be :  and  then 
it  does  not  seem  to  me  that  there  is  any  substantial  distinction  between 
the  present  case,  and  the  case  in  which  I  formerlj-  gave  judgment,  that 
is,  the  case  of  Thompson  v.  Powles.  .  .  . 

Now,  in  this  case,  I  am  asked  to  compel  the  defendant  to  make  a 
discovery,  to  the  plaintiff,  of  certain  proceedings,  all  of  which  are  bot- 
tomed on  the  original  representation  that  certain  persons  were  the 
agents  of  the  government  of  the  Federal  Republic  of  Central  America, 
which  then  was  and  is  an  independent  State,  the  fact  being  that  it  was 
not  then,  has  not  been,  nor  is  now,  an  independent  State  acknowledged 
by  the  government  of  this  country.  It  appears  to  me  that,  without 
saying  how  far  the  plaintiff  might  have  had  the  discovery  which  he 
asks,  provided  he  had  represented  his  case  otherwise,  yet,  if  he  makes 
this  fact  the  foundation  of  his  case,  that  this  is  an  independent  govern- 
ment, recognized  by  the  government  of  this  country,  when  it  is  not  so, 
I  must  judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
standing the  averment  on  the  record,  because  nothing  is  taken  to  be  \ 
true  except  that  which  is  properly  pleaded :  and  I  am  of  opinion  that, 
when  you  plead  that  which  is  historically  false,  and  which  the  judges 
are  bound  to  take  notice  of  as  being  false,  it  cannot  be  said  you  liave 
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properly  pleaded,  merely  because  it  is  averred,  in  plain  terms ;  and 
that  I  must  take  it  just  as  if  there  was  no  such  averment  on  the  record. 
My  opinion  is,  without  making  any  new  law,  which  I  entirely  disclaim, 
but  merely  meaning  to  follow  the  precedents  which  Lord  Eldon  laid 
down  as  bottomed  on  sound  policy,  that  I  must  allow  the  demurrer. 


OWINGS   et  al.   v.   HULL. 

Supreme   Codrt  of  the   United  States.     1835. 

[Reported  9  Pet.  607.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  district  of 
Maryland.    The  case  is  stated  in  the  opinion  of  the  Court. 

Johnson,  for  the  plaintiffs. 

Williams,  contra. 

Story,  J.,  delivered  the  opinion  of  the  Court.  "  The  original  suit  is 
an  action  of  assumpsit  brought  by  the  defendant  in  error  against  the 
plaintiffs  in  error  (the  original  defendants)  ;  the  declaration  containing 
the  monej'  counts,  an  insim,ul  com-putassent  and  a  special  count,  as  for 
a  deceit  in  the  title  upon  a  sale  of  certain  slaves."  .  .  . 

The  plaintiff,  to  support  the  issue  on  his  part,  offered  in  evidence  the 
record  of  the  proceedings  in  the  parish  court  of  the  citj'  of  New  Orleans, 
in  the  case  in  which  the  children  and  heirs  of  Mrs.  Van  Pradelles  were 
petitioners,  against  James  F.  Hull,  for  the  recovery  of  the  slaves  sold 
to  him  b}-  John  K.  West,  which  proceedings  were  certified  according  to 
the  provisions  of  the  act  of  Congress.  This  record  contained  a  duly 
certified  notarial  copy  of  the  act  of  sale  of  the  slaves,  dated  27th  of 
August,  1817,  by  John  K.  West,  attorney  in  fact  of  the  executrixes  of 
Mts.  Van  Pradelles,  to  James  F.  Hull.  The  original,  of  which  this  was 
a  copy,  was  the  notarial  register  of  the  sale  recorded  by  the  notarj'', 
and  in  his  possession  according  to  the  laws  of  Louisiana.  .  .  . 

The  defendants,  by  their  counsel,  objected  to  the  admissibility  in 
evidence  of  the  record  from  the  parish  court,  in  and  for  the  parish  and 
citj'of  New  Orleans,  in  the  State  of  Louisiana,  annexed  to  the  commis- 
sion, for  any  purpose,  on  the  ground  of  its  not  being  authenticated 
according  to  law ;  but  the  court  overruled  this  objection.  The  defend- 
ants' counsel  excepted.  .  .  . 

The  defendants  prosecuted  this  writ  of  error. 

The  original  suit  was  brought  to  recover  back  the  purchase-money 
paid  by  the  defendant  in  error  for  the  slaves,  and  other  compensation 
for  the  defect  of  title  [as  mentioned  in  the  previous  statement  of  the 
facts  of  the  case].  The  jury  found  a  verdict  for  the  original  plaintiff, 
for  $2,636.96,  upon  which  judgment  was  rendered  accordingly;  and 
the  present  writ  of  error  is  brought  to  revise  that  judgment  upon  cer- 
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tain  bills  of  exceptions  taken  at  the  trial,  on  behalf  of  the  plaintiffs  in 
error. 

The  objections  taken  to  the  adrnissibilitj'  of  the  evidence  were,  in  tlie 
first  place,  that  the  record  in  the  case  of  the  Heirs  of  the  Testatrix  v. 
Mull,  in  Louisiana,  was  not  evidence  against  the  defendants  in  the 
present  suit,  except  as  to  the  judgment  of  the  court  in  Louisiana.  By 
the  judgment,  we  are  to  understand,  not  tliat  part  of  the  record,  which 
in  a  suit  at  the  common  law-  technically  follows  the  ideo  consideratum 
est,  &c.,  for  that  would  be  wholly  unintelligible,  without  reference  to  the 
preceding  pleadings  and  proceedings ;  but  that  which,  in  common,  as 
well  as  legal  language,  is  deemed  the  exemplification  of  a  judgment ; 
that  is  to  say,  all  the  pleadings  and  proceedings  on  which  the  judgment 
is  founded,  and  to  which,  as  matter  of  record,  it  necessarily  refers.  We 
are  of  opinion,  that  this  objection  was  well  taken.  The  suit  was  res 
inter  alios  acta,  and  the  proceedings  and  judgment  therein  were  no 
further  evidence  than  to  show  a  recover}'  against  Hull,  by  a  paramount 
title.  There  was  error,  therefore,  in  the  circuit  court,  in  refusing  to 
sustain  this  objection. 

The  next  objection  was,  that  the  copy  of  the  original  bill  of  sale  of  the 
slaves  to  Hull,  on  record  in  the  notary's  office,  was  not  evidence,  unless 
the  plaintiff  accounts  for  the  non-production  of  the  original.  The  val- 
iditj^  of  this  objection  depends  upon  this  consideration,  whether  the  non- 
production  of  the  original  was  sufficiently  accounted  for.  It  was  not 
accounted  for  by  any  proofs  offered  on  behalf  of  the  plaintiff;  and  unless 
the  circuit  court  could  judiciallj'  take  notice  of  the  laws  of  Louisiana, 
there  was  nothing  before  the  court  to  enable  it  to  say  that  the  non-pro- 
duction of  the  original  was  accounted  for. 

We  are  of  opinion,  that  the  circuit  court  was  bound  to  take  judicial 
notice  of  the  laws  of  Louisiana.  The  circuit  courts  of  the  United  States 
are  created  by  Congress,  not  for  the  purpose  of  administering  the  local 
law  of  a  single  State  alone,  but  to  administer  the  laws  of  all  the  States 
in  the  Union,  in  cases  to  which  they  respectively  apply.  The  judicial 
power  conferred  on  the  general  government,  by  the  Constitution,  ex- 
tends to  many  cases  arising  under  the  laws  of  the  different  States. 
And  this  court  is  called  upon,  in  the  exercise  of  its  appellate  jurisdic- 
tion, constantly  to  take  notice  of  and  administer  the  jurisprudence  of  all 
the  States.  That  jurisprudence  is  then,  in  no  just  sense,  a  foreign  jur- 
isprudence, to  be  proved,  in  the  courts  of  the  United  States,  by  the 
ordinary  modes  of  proof  by  which  the  laws  of  a  foreign  country  are  to 
be  established ;  but  it  is  to  be  judicially  taken  notice  of  in  the  same 
manner,  as  the  laws  of  the  United  States  are  taken  notice  of  by  these 
courts. 

Under  these  circumstances,  we  are  at  liberty  to  examine  the  objection 
above  stated,  with  reference  to  the  known  laws  of  Louisiana.  Now  in 
Louisiana,  as  indeed  in  &,11  countries  using  the  civil  law,  notaries  are 
officers  of  high  importance  and  confidence  ;  and  the  contracts  and  other 
acts  of  parties  executed  before  them  and  recorded  by  them,  are  of  high 
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credit  and  authenticity.  Some  contract's  and  conve3'ances  are  not  valid, 
except  they  are  executed  in  a  prescribed  manner,  before  a  notary ; 
others  again,  if  executed  bj'  the  parties  elsewhere,  may  be  recorded  by 
a  notary ;  and  a  copy  of  such  record  is  in  manj-  cases  evidence.  Where 
a  contract  or  other  act  is  executed  in  a  particular  manner,  before  a 
notary,  the  protocol  or  original  remains  in  his  possession  apud  acta  ; 
and  the  act  is  deemed,  what  is  technically  called  an  "  authentic  act ;  " 
and  a  copy  of  such  act,  certified  as  a  true  copy  by  the  notar3',  who 
is  the  depositary  of  the  original,  or  his  successor,  is  deemed  proof 
of  what  is  contained  in  the  original,  for  the  plain  reason  that  the  ori- 
ginal is  properlj-  in  the  custody  of  a  public  officer,  and  not  deliverable 
to  the  parties.  This  will  abundantly  appear,  bj'  a  reference  to  the 
Civil  Code  of  Louisiana,  from  articles  2231  to  article  2250.  Now,  the 
bill  of  sale  in  the  present  case  is  precise^  in  that  predicament.  It  was 
executed  before  a  notary  in  the  manner  prescribed  bj^  the  laws  of  Louisi- 
ana ;  the  original  is  in  his  possession,  and  is  an  authentic  act,  apud  acta, 
and  therefore  the  party  is  not  entitled  to  the  possession  of  it,  but  only 
to  a  copy  of  it.  So  that  the  absence  of  the  original  is  sufficiently  ac- 
counted for,  and  the  copy  being  duly  proved,  was  properly  admissible 
in  evidence.  There  was  no  error,  therefore,  in  the  circuit  court,  in 
admitting  this  evidence.  .  .  . 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed,  and  the  cause  be  remanded  to  the  circuit 
court,  with  directions  to  award  a  venire  facias  de  novo. 


HANLEY  V.  DONOGHUE. 

Supreme  Court  of  the  United  States.     1885. 
[Beported  116  U.  S.  1.] 

This  was  an  action  brought  by  Michael  Hanley  and  William  F. 
Welch  against  Charles  Donoghue  in  the  Circuit  Court  for  Baltimore 
County,  in  the  State  of  Maryland,  upon  a  judgment  for  $2,000,  recov- 
ered by  the  plaintiffs  on  June  4, 1877,  in  an  action  of  covenant  against 
the  defendant,  Charles  Donoghue,  together  with  one  John  Donoghue,  in 
the  Court  of  Common  Pleas  of  Washington  County  in  the  State  of 
Pennsylvania,  and  there  recorded. 

The  declaration  contained  three  counts.  The  first  count  set  forth  the 
recovei;y  and  record  of  the  judgment  as  aforesaid  in  said  Court  of  Com- 
mon Pleas,  and  alleged  that  it  was  still  in  force  and  unreversed.  The 
second  count  contained  similar  allegations,  and  also  alleged  that  in  the 
former  action  Charles  Donoghue  was  summoned,  and  property  of  John 
Donoghue  was  attached  by  process  of  foreign  \ittachment,  but  he  was 
never  summoned  and  never  appeared,  and  that  the  proceedings  in  that 
action  were  duly  recorded  in  that  court.    The  third  count  repeated  the 
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allegations  of  the  second  count,  and  further  alleged  that  "  by  the  law 
and  practice  of  Penns^'lvania  the  judgment  so  rendered  against  the  two 
defendants  aforesaid  is  in  that  State  valid  and  enforceable  against 
Charles  Donoghue,  and  void  as  against  John  Donoghue,"  and  that  ''  b}' 
the  law  of  Pennsylvania  any  appeal  from  the  judgment  so  rendered  to 
the  Supreme  Court  of  Pennsylvania  (which  is  the  only  court  having 
jurisdiction  of  appeals  from  the  said  Court  of  Common  Pleas)  is  re- 
quired to  be  made  within  two  j'ears  of  the  rendition  of  the  judgment, 
nevertheless  no  appeal  has  ever  been  taken  from  the  judgment  so  ren- 
dered against  the  said  defendants,  or  either  of  them." 

The  defendant  filed  a  general  demurrer  to  each  and  all  of  the  counts, 
which  was  sustained,  and  a  general  judgment  rendered  for  him.  Upon 
appeal  bj'  the  plaintiffs  to  the  Court  of  Appeals  of  the  State  of  Mary- 
land, the  judgment  was  affirmed.  69  Maryland,  239.  The  plaintiffs 
thereupon  sued  out  this  writ  of  error,  on  the  ground  that  the  decision 
was  against  a  right  and  privilege  set  up  and  claimed  by  them  under  the 
Constitution  and  laws  of  the  United  States. 

Mr.  Frederick  J.  Brown.,  for  plaintiff  in  error. 

Mr.  Edward  C.  Eichelberger,  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court.  After  stating 
the  facts  in  the  language  reported  above,  he  continued :  — 

The  question  presented  bj'  this  writ  of  error  is  whether  the  judgment 
of  the  Court  of  Appeals  of  the  State  of  Maryland  has  denied  to  the  plain- 
tiffs a  right  and  privilege  to  which  they  are  entitled  under  the  first  sec- 
tion of  the  fourth  article  of  the  Constitution  of  the  United  States,  which 
declares  that ' '  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other  State  ;  and 
the  Congress  maj'  bj'  general  laws  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be  proved  and  the  effect  thereof ;  " 
and  under  §  905  of  the  Revised  Statutes,  which  re-enacts  the  act  of 
May  26,  1790,  ch.  11,  1  Stat.  122,  and  prescribes  the  manner  in  which 
the  records  and  judicial  proceedings  of  the  courts  of  an3-  State  shall  be 
authenticated  and  proved,  and  enacts  that  "the  said  records  and  judi- 
cial proceedings,  so  authenticated,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  courts  of  the  State  from  which  they  are  taken." 

By  the  settled  construction  of  these  provisions  of  the  Constitution 
and  statutes  of  the  United  States,  a  judgment  of  a  State  court,  in  a 
cause  within  its  jurisdiction,  and  against  a  defendant  lawfully  sum- 
moned, or  against  lawfuUj*  attached  property  of  an  absent  defendant, 
is  entitled  to  as  much  force  and  effect  against  the  person  summoned  or 
the  property  attached,  when  the  question  is  presented  for  decision  in  a 
court  of  another  State,  as  it  has  in  the  State  in  which  it  was  rendered. 
Maxwell  v.  Stewart,  22  Wall.  77 ;  Insurance  Co.  v.  Harris,  97  U.  S. 
331 ;  Green  v.  Van  Bushirk,  7  Wall.  139 ;  Cooper  v.  Reynolds,  10 
Wall.  308.  And  it  Is  within  the  power  of  the  legislature  of  a  State  to 
enact  that  judgments  which  shall  be  rendered  in  its  courts  in  actions 
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against  joint  defendants,  one  of  whom  has  not  been  duly  served  with 
process,*-  shall  be  valid  as  to  those  who  have  been  so  served,  or  who 
have  appeared  in  the  action.  Mason  v.  Eldred,  6  "Wall.  231 ;  Eldred 
V.  Bank,  17  Wall.  545  ;  Hall  v.  Lanning,  91  U.  S.  160,  168  ;  Sawin 
v.  Kenney,  93  U.  S.  289. 

Much  of  the  argument  at  the  bar  was  devoted  to  the  discussion  of 
questions  which  the  view  that  we  take  of  this  case  renders  it  unnecessary 
to  consider  ;  such  as  the  proper  manner  of  impeaching  or  avoiding  judg- 
ments in  the  State  in  which  they  are  rendered,  for  want  of  due  service 
of  process  upon  one  or  all  of  the  defendants  ;  or  the  effect  which  a  judg- 
ment rendered  in  one  State  against  two  joint  defendants,  one  of  whom 
has  been  duly  summoned  and  the  other  has  not,  should  be  allowed 
against  the  former  in  the  courts  of  another  State,  without  allegation 
or  proof  of  the  effect  which  such  a  judgment  has  against  him  by  the 
law  of  the  first  State. 

No  court  is  to  be  charged  with  the  knowledge  of  foreign  laws  ;  but 
they  are  well  understood  to  be  facts,  which  must,  like  other  facts,  be 
proved  before  thej'  can  be  received  in  a  court  of  justice.  Talbot  v. 
Seeman,  1  Cranch,  1,  38  ;  Church  v.  Huhhart,  2  Cranch,  187,  236  ; 
Strother  v.  Lucas,  6  Pet.  763,  768;  Dainese  v.  ITale,  91  U.  S.  13,20. 
It  is  equallj'  well  settled  that  the  several  States  of  the  Union  are  to  be 
considered  as  in  this  respect  foreign  to  each  other,  and  that  the  courts 
of  one  State  are  not  presumed  to  know,  and  therefore  not  bound  to  take 
judicial  notice  of,  the  laws  of  another  State.  In  -Bicckner  v.  Finley,  2 
Pet.  586,  in  which  it  was  held  that  bills  of  exchange  drawn  in  one  of 
the  States  on  persons  living  in  another  were  foreign  bills,  it  was  said 
by  Mr.  Justice  "Washington,  delivering  the  unanimous  opinion  of  this 
court:  "  For  all  national  purposes  embraced  by  the  Federal  Constitu- 
tion, the  States  and  the  citizens  thereof  are  one,  united  under  the  same 
sovereign  authority,  and  governed  by  the  same  laws.  In  all  other  re- 
spects, the  States  are  necessarily  foreign  to  and  independent  of  each 
other.  Their  constitutions  and  forms  of  government  being,  although 
republican,  altogether  different,  as  are  their  laws  and  institutions." 
2  Pet.  590.    - 

Judgments  recovered  in  one  State  of  the  Union,  when  proved  in  the 
courts  of  another,  differ  from  judgments  recovered  in  a  foreign  country 
in  no  other  respect  than  that  of  not  being  re-examinable  upon  the  merits, 
nor  impeachable  for  fraud  in  obtaining  them,  if  rendered  hy  a  cGurt  hav- 
ing jurisdiction  of  the  cause  and  of  the  parties.  JBuckner  \.  Finley,  2 
Pet.  592  ;  M'Mmoyle  v.  Cohen,  13  Pet.  312, 324  ;  D'Arcy  v.  Ketchum, 
11  How.  165,  176  ;  Christmas  v.  Russell,  5  "Wall.  290,  305  ;  Thomp. 
son  V.  Whitman,  18  "Wall.  457. 

Congress,  in  the  execution  of  the  power  conferred  upon  it  by  the 
Constitution,  having  prescribed  the  mode  of  attestation  of  records  of 
the  courts  of  one  State  to  entitle  them  to  be  proved  in  the  courts  of  an- 
other State,  and  having  enacted  that  records  so  authenticated  shall  have 
such  faith  and  credit  in  every  court  within  the  United  States  as  they 
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have  by  law  or  usage  in  the  State  from  which  they  are  taken,  a  record  of 
a  judgment  so  authenticated  doubtless  proves  itself  without  further  evi- 
dence ;  and  if  it  appears  upon  its  face  to  be  a  record  of  a  court  of  gene- 
ral jurisdiction,  the  jurisdiction  of  the  court  over  the  cause  and  the  parties  • 
is  to  be  presumed  unless  disproved  bj*  extrinsic  evidence  or  by  the  record 
itself  Snowies  v.  Gaslight  &  Coke  Co.,  19  Wall.  58  ;  Settlemier  v. 
Sullivan,  97  U.  S.  444.  But  Congress  has  not  undertaken  to  prescribe 
in  what  manner  the  eflTect  that  such  judgments  have  in  the  courts  of  the 
State  in  which  they  are  rendered  sha,ll  be  ascertained,  and  has  left  that 
to  be  regulated  by  the  general  rules  of  pleading  and  e^'idence  applicable 
to  the  subject. 

Upon  principle,  therefore,  and  according  to  the  great  preponder- 
ance of  authority  (as  is  shown  by  the  cases  collected  in  the  margin),^ 
whenever  it  becomes  necessary  for  a  court  of  one  State,  in  order  to  give 
full  faith  and  credit  to  a  judgment  rendered  in  another  State,  to  ascer- 
tain the  effect  which  it  has  in  that  State,  the  law  of  that  State  must  be 
proved,  like  any  other  matter  of  fact.  The  opposing  decisions  in  Ohio 
V.  Hinchman,  27  Penn.  St.  479,  and  Paine\.  Schenectady  Ins.  Co.,  11 
E.  I.  411,  are  based  upon  the  misapprehension  that  this  court,  on  a  writ 
of  error  to  review  a  decision  of  the  highest  court  of  one  State  upon  the 
faith  and  credit  to  be  allowed  to  a  judgment  rendered  in  another  State, 
always  takes  notice  of  the  laws  of  the  latter  State  ;  and  upon  the  con- 
sequent misapplication  of  the  postulate  that  one  rule  must  prevail  in 
the  court  of  original  jurisdiction  and  in  the  court  of  last  resort. 

When  exercising  an  original  jurisdiction  under  the  Constitution  and 
laws  of  the  United  States,  this  court,  as  well  as  every  other  court  of* 
the  National  Government,  doubtless  takes  notice,  without  proof,  of  the 
laws  of  each  of  the  United  States. 

But  in  this  court,  exercising  an  appellate  jurisdiction,  whatever  was 
matter  of  law  in  the  court  appealed  from  is  matter  of  law  here,  and  ^ 
whatever  was  matter  of  fact  in  the  court  appealed  from  is  matter  of 
fact  here. 

In  the  exercise  of  its  general  appellate  jurisdiction  from  a  lower  court 
of  the  United  States,  this  court  takes  judicial  notice  of  the  laws  of  every  v 
State  of  the  Union,  because  those  laws  are  known  to  the  court  below 
as  laws  alone,  needing  no  averment  or  proof.  Course  v.  Stead,  4  Dall. 
22,  27,  note ;  Jlinde  v.  Vattier,  5  Pet.  398 ;  Owings  v.  Hull,  9  Pet. 
607,  625;  United  States  \.  Turner,  11  How.  663,  668;  Pennington 
V.  Gibson,  16  How.  65 ;   Covington  Drawbridge  Co.  v.  Shepherd,  20 

I  Scott  V.  Coleman,  5  Littell,  349  ;  Thomas  v.  RoUnson,  3  Wend.  267;  Sheldeny. 
Sopkins,  7  Wend.  435  ;  Van  BuskirJc  v.  Mulock,  3  Harrison  (N.  J. ) ,  184  ;  Elliott  v. 
Ray,  2  Blackford,  31 ;  Coiie  v.  Ootton,  2  Blackford,  82  ;  Snyder  v.  Snyder,  25  Indiana, 
399  ;  Pelton  v.  Plainer,  13  Ohio,  209  ;  Horton  v.  Gritehfidd,  18  Illinois,  1S3 ;  Rape  v. 
Beaton,  9  Wisconsin,  328  ;  Crafts  v.  Clark,  31  Iowa,  77  ;  Taylor  v.  Barron,  10  Foster, 
78,  and  35  TS.  H.  484 ;  Knapp  v.  Abell,  10  Allen,  485  ;  Mowry  v.  Chase,  100  Mass. 
79;  Wright  v.  'Andrews,  130  Mass.  149  ;  Bank  of  United  States  v.  Merchants'  Bank,  7 
Gill,  415,  431 ;  Coates  v.  Mackey,  56  Maryland,  416,  419. 
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How.  227,  230  ;  Cheever  v.  Wilson,  9  Wall.  108  ;  Junction  Bailroad 
Co.  V.  Bank  of  Ashland,  12  Wall.  226,  230;  Lamar  v.  Micou,  114 
U.  S.  218.      ' 

But  on  a  writ  of  error  to  the  highest  court  of  a  State,  in  which  the 
revisory  power  of  this  court  is  limited  to  determining  whether  a  ques- 
tion of  law  depending  upon  the  Constitution,  laws  or  treaties  of  the 
United  States  has  been  erroneously  decided  by  the  State  courts  upon 
the  facts  before  it,  —  while  the  law  of  that  State,  being  known  to  its 
courts  as  law,  is  of  course  within  the  judicial  notice  of  this  court  at  the 
hearing  on  error,  —  yet,  as  in  the  State  court  the  laws  of  another  State 
are  but  facts,  requiring  to  be  proved  in  order  to  be  considered,  this 
court  does  not  take  judicial  notice  of  them,  unless  made  part  of  the 
record  sent  up,  as  in  Green  v.  Van  Buskirk,  7  Wall.  139.  The  case 
comes,  in  principle,  within  the  rule  laid  down  long  ago  by  Chief-Justice 
Marshall :  "  That  the  laws  of  a  foreign  nation,  designed  only  for  the 
direction  of  its  own  affairs,  are  not  to  be  noticed  by  the  courts  of  other 
countries,  unless  proved  as  facts,  and  that  this  court,  with  respect  to 
facts,  is  limited  to  the  statement  made  in  the  court  below,  cannot  be 
questioned."     Talbot  v.  Seeman,  1  Cranch,  1,  38. 

Where  by  the  local  law  of  a  State  (as  in  Tennessee,  Hohbs  v.  Memphis 
<fc  Charleston  Bailroad,  9  Heiskell,  873),  its  highest  court  takes  judicial 
notice  of  the  law  of  other  States,  this  court  also,  on  writ  of  error,  might 
take  judicial  notice  of  them.  But  such  is  not  the  case  in  Maryland, 
where  the  Court  of  Appeals  has  not  only  affirmed  the  general  rule  that 
foreign  laws  are  facts,  which,  hke  other  facts,  must  be  proved  before 
they  can  be  received  in  evidence  in  courts  of  justice ;  but  has  held  that 
the  effect  which  a  judgment  rendered  in  another  State  has  by  the  law 
of  that  State  is  a  matter  of  fact,  not  to  be  judicially  noticed  without 
allegation  and  proof;  and  consequently  that  an  allegation  of  the  effect 
which  such  a  judgment  has  by  law  in  that  State  is  admitted  by  demur- 
rer. Baptiste  v.  Be  Yolunbrun,  5  Har.  &  Johns.  86,  98 ;  Wernwag 
V.  Pawling,  5  Gill  &  Johns.  500,  508 ;  Bank  of  United  States  v. 
Merchants'  Bank,  7  Gill,  415,  431 ;  Coates  v.  Maclcey,  56  Maryland, 
416,419. 

From  these  considerations,  it  follows  that  the  averment,  in  the  third 
count  of  the  declaration,  that  by  the  law  of  Pennsylvania  the  judgment 
rendered  in  that  State  against  Charles  Donoghue  and  John  Donoghue 
was  valid  and  enforceable  against  Charles,  who  had  been  served  with 
process  in  that  State,  and  void  against  John,  who  had  not  been  so 
served,  must  be  considered,  both  in  the  courts  of  Marj-land,  and  in  this 
court  on  writ  of  error  to  one  of  those  courts,  an  allegation  of  fact,  ad- 
mitted by  the  demurrer. 

Upon  the  record  before  us,  therefore,  the  plaintiff  appears  to  be  en- 
titled, under  the  Constitution  and  laws  of  the  United  States,  to  judg- 
ment on  this  count.  It  having  been  admitted  at  the  bar  that  the  other 
counts  are  for  the  same  cause  of  action,  it  is  unnecessary  to  consider 
them.    The  general  judgment  for  the  defendant  is  erroneous,  and  the 
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rights  of  both  parties  will  be  secured  by  ordering,  in  the  usual  form, 

that  the 
Judgment  of  the  Court  of  Appeals  of  Maryland  he  reversed,  and 
the  case  remanded  to  that  court  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


THE  PAWASHICK. 

District  Court  of  the  United  States  fok  Massachusetts.    1872. 
[Reported  2  Lowell,  142.] 

Libel  in  rem,  by  Charles  Finch,  late  master  of  the  British  bark 
Pawashick,  of  Summerside,  Prince  Edward's  Island,  for  wages.  The 
libellant  and  the  claimant  both  lived  at  Summerside.  The  contract  be- 
tween the  parties  was  as  follows  :  — 

"  Captain  Charles  Finch  agrees  to  take  charge  of  bark  Pawashick, 
for  the  sum  of  nine  pounds  sterling  per  month,  from  this  date,  and 
Robert  T.  Holman,  the  owner,  agrees  to  pay  that  sum. 

"  Summerside,  P.  E.  I.,  Sept.  6,  1870." 

The  vessel  made  several  voyages  under  the  libellant's  command,  and 
arrived  at  Liverpool  in  December,  1871,  needing  repairs,  which  detained 
her  there  for  more  than  three  months.  The  correspondence  between  the 
parties  during  this  time,  and  the  other  proofs,  tended  to  show  that  the 
owner  wished  to  have  a  master  who  had  received  the  certi^cate  required 
for  the  commanders  of  merchant  vessels  in  certain  trades  by  the  law  of 
the  flag ;  that  the  libellant  had  no  certificate,  and  did  not  choose  to  ap- 
ply for  one  ;  that  no  fault  was  found  with  his  skill  or  conduct ;  that  he 
was  displaced  by  the  agent  of  the  ship  on  the  12th  of  February,  1872, 
and  his  wages  were  paid  in  full  to  that  time ;  that  the  vessel  was  ready 
to  sail  from  Liverpool  early  in  April,  and  Finch  then  proceeded  in  the 
admiralty  for  an  alleged  balance  of  £48  10s.  It  was  thereupon  agreed 
in  writing  that  he  should  receive  £20,  and  a  free  passage  home  in  the 
bark,  and  discontinue  the  suit,  and  settle  with  the  owner  at  Summerside. 
The  money  was  paid,  but  the  libellant  preferred  to  come  home  in  a  dif- 
ferent vessel,  in  which  he  engaged  as  second  mate. 

C.  T.  Russell,  for  the  claimant. 

C.  G.  Thomas,  for  the  libellant. 

Lowell,  J.  In  the  admiralty,  as  in  other  courts,  foreign  law  must 
be  pleaded  and  proved,  as  a  fact :  Talbot  v,  Seeman,  1  Cranch,  1  ; 
The  JPri7ice  George,  4  Moore,  P.  C.  21 ;  The  Peerless,  Lush.  40 ;  Le 
Louis,  2  Dodson,  241.  The  various  modes  in  which  such  proof  shall  or 
may  be  made  have  been  much  discussed,  especially  in  the  United  States, 
which  are  judicially  treated  as  foreign  to  each  other.  The  following 
text-books  contain  a  reference  to  the  decisions  on  this  subject,  some  of 
which  I  shall  have  occasion  to  cite  hereafter :  Story,  Confl.  Laws,  §  641 ; 
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Wharton,  Confl.  Laws,  §  771 ;  Greenl.  Ev.  §  486,  etc.;  Bishop,  Mar- 
riage and  Divorce  (4th  ed.),  ch.  23.  But,  first,  I  nia3-  observe  that,  upon 
the  question  of  the  master's  lien,  the  case  of  The  Havana,  1  Sprague, 
402,  is  a  precedent  for  my  guidance.  It  has  been  ruled,  indeed,  in 
England,  though  without  argument,  that  in  the  co^urts  of  that  country 
the  law  of  Scotland  must  be  proved  anew  in  each  case :  McCormick  v. 
Qarnett,  5  De  Gex,  M.  &  G.  278  ;  and  this  is  approved  by  Mr.  West- 
lake,  Private  International  Law,  §  413,  who  says  it  would  be  entirel)' 
unsafe  to  refer  to  the  proof,  in  some  preceding  English  case,  because 
the  foreign  law  may  have  been  changed  in  the  interval.  But  I  find  it 
more  consistent  with  reason  and  analogy  to  presume  the  law  to  remain 
constant,  until  a  change  is  proved,  as  in  case  of  a  local  custom,  which, 
proved  in  one  case  by  a  verdict  and  judgment,  is  taken  to  be  true  there- 
after in  that  jurisdiction.  It  may  be  said  that  a  local  custom  within  the 
realm  is  the  law  of  the  realm,  of  which  the  courts  will  take  notice,  after 
they  have  once  been  judicially  informed  of  it,  while  the  foreign  law  is  a 
fact  as  to  which  testimony  may  differ.  But  how  can  it  be  said  that 
Judge  Sprague's  decision,  that  a  British  ship  may  be  proceeded  against 
by  her  master  in  this  court  for  wages  is  not  a  decision  of  law,  of  which 
I  am  to  take  judicial  .notice,  though  its  foundation  may,  in  part,  be  a 
matter  of  fact?  Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  2  Hagg. 
Consist.  54,  81,  in  enumerating  the  authorities  he  should  cite  to  prove 
the  law  of  Scotland,  mentioned,  first,  "  the  opinions  of  learned  profes- 
sors given  in  the  present  or  similar  cases.''  And  he  quoted  opinions 
given  in  a  case  which  was  tried  more  than  twentj-  years  earlier  than 
the  one  then  in  judgment. 

This  case,  however,  will  require  some  examination  of  the  law  of 
Great  Britain  besides  that  of  the  master's  privilege  against  the  ship, 
some  other  sections  of  the  Merchant  Shipping  Act  and  their  received 
interpretation,  and  I  have,  therefore,  inquired  whether  I  can  receive  in 
evidence  the  books  of  admitted  authority,  or  must  rely  wholly  on  the 
sworn  testimony  of  experts.  Here,  again,  we  find,  in  the  case  last 
cited,  the  eminent  judge  making  reference  to  books  of  authoritj-,  and 
to  adjudications  of  the  Scottish  courts.  This  celebrated  opinion,  from 
which  extracts  are  made  in  several  text-books,  has  been  criticised  by 
Lord  Brougham  as  being  in  its  method  ultra  vires,  when  it  steps  beyond 
the  sworn  evidence,  and  undertakes  to  discover  and  reason  on  the  law 
of  Scotland.  Taylor,  Evidence,  §  1280,  note.  Mr.  Taylor  and  other 
writers  appear  to  agree  with  the  dictum,  that  the  foreign  law,  written  or 
unwritten,  must  always  be  proved  by  an  expert.  1  Koscoe,  N.  P.  Ev. 
(13th  ed.)  138  ;  2  Phillips  (4th  Am.  ed.) ,  428.  Mr.  Westlake,  sect.  414, 
points  out  that  this  criticism  rests  on  dicta,  rather  than  decisions.  The 
cases  that  are  supposed  to  have  decided  it  are  Baron  de  Jiode's  Case, 
8  Q.  B.  208,  246  ;  Sussex  Peerage  Case,  11  Clark  &  F.  85,  114.  What 
these  cases  actually  decided  was,  that  a  scientific  witness  maj-  testify 
to  the  written  foreign  law,  with  or  without  the  text  of  the  law  before 
him,  the  value  of  the  evidence  resting  jn  the  soundness  of  his  opinion, 
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and  the  court  not  being"  supposed  competent  to  criticise  It  by  any  com- 
parison witli  the  books.  Before  these  cases,  the  law  permitted  codes 
or  statutes  to  be  proved  by  copies,  authenticated  to  the  reasonable 
satisfaction  of  the  court,  but  was  not  supposed  to  require  the  aid  of  an 
expert  in  all  cases.  The  rule  was  usually  stated  as  in  Story,  Confl. 
Laws,  §§  640,  641,  642,  that  foreign  written  laws  are  pi'oved  by  copies 
(giving  various  modes  in  which  the  copies  may  be  verified),  and  un- 
written laws  by  the  testimonj'  of  skilled  witnesses.  The  great  stress 
laid,  by  the  majority  of  the  learned  judges  in  Baron  de  Bode's  Case, 
upon  the  comparative  value  of  the  opinion  of  a  skilled  witness,  and  of 
the  mere  text  of  a  code,  has  led,  I  suppose,  to  the  adoption  by  text- 
writers  of  the  sweeping  generalization  above  mentioned.  With  defer- 
ence to  their  opinion,  I  think  Mr.  Westlake's  caution  more  safe ;  for  the 
reasoning  by  which  the  opinion  of  the  expert  was  exalted,  and  the 
illustrations  made  use  of  by  the  court,  go  very  far  to  show  that  they 
would  admit  books  of  authoritj'  as  well  as  sworn  experts.  Thus  Lord 
Denman  (p.  253)  quotes  with  approbation,  and  as  part  of  his  reason- 
ing, the  language  of  Lord  EUenborough  in  Picton's  Case,  30  How.  St. 
Tr.  225,  491,  that  "text-writers  furnish  us  with  their  statement  of  the 
law,  and  that  would  certainly  be  good  evidence  upon  the  same  principle 
which  renders  histories  admissible."  And  he  adds  :  "  A  person  states 
that  the  law  is  in  a  book  ;  and  a  witness,  having  said  that  such  book  is 
considered  of  authority,  it  is  received  at  once  as  evidence  of  the  law  in 
question."  And  again,  "  In  questions  of  foreign  law,  books  of  the 
highest  authority  must  frequently  be  resorted  to :  Pothier's  works,  for 
instance,  as  to  the  law  of  France  upon  contracts,  bills  of  exchange, 
policies  of  insurance,  and  so  on"  (p.  254).  The  point  to  be  decided 
being  that  an  expert  might  state  the  result,  the  actual  state  of  the  law, 
without  producing  the  codes,  etc.,  the  parallel  of  text-books  which  state 
such  results  was  brought  up.  This  argument  hardly  seems  to  coun- 
tenance the  doctrine  that  books  are  never  to  be  received. 

Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  ubi  supra,  after  men- 
tioning as  the  first  source  of  information  of  the  foreign  law  the  opinions 
of  learned  professors,  adds,  "  secondlj',  the  opinions  of  eminent  writers, 
as  delivered  in  books  of  great  legal  credit  and  weight;  and,  thirdlj-,  the 
certified  adjudications  of  the  tribunals  of  Scotland  upon  these  subjects. 
I  need  not  say  that  the  last  class  stands  highest  in  point  of  authority." 

I  believe  the  rule  thus  announced  is  the  true  rule  for  this  court  in 
respect  to  the  English  law.  I  say  this  with  a  full  knowledge  of  the 
criticisms  that  have  been  made  upon  it ;  and  I  will  proceed  to  give  my 
reasons  for  that  opinion..  The  relations  which  we  hold  to  England  in 
the  common  origin  of  our  laws,  a  similar  mode  of  legal  reasoning,  the 
habit  of  studying  and  citing  the  English  cases,  the  common  language 
and  frequent  intercourse  between  the  two  countries,  render  it  safe  and 
proper  to  adopt  a  similar  practice  with  respect  to  the  laws  of  that  coun- 
trj-  that  the  States  of  this  Union  have  generally  found  it  expedient,  to 
carry  out  in  relation  to  each  other.     It  was  soon  found,  in  trials  in  the 
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United  States,  that  the  danger  of  mistaking  the  laws  of  the  other  States 
was,  on  the  whole,  a  less  evil  than  the  danger  of  injustice  and  delaj-,  if 
the  strict  proof  were  required  in  every  case.  In  consequence  of  this 
discovery  many  of  the  States  have  passed  laws  admitting  the  printed 
statutes  and  books  of  reports  of  the  sister  States  to  be  read  in  evidence* 
See  Story,  Confl.  Laws  (Redf.  ed.),  §  641  a.  But  before  these  statutes 
were  passed,  or  without  their  aid,  the  courts  of  some  States  have  taken 
this  step  for  themselves  :  Thompson  v.  Musser,  1  Dallas,  458  ;  Mayn- 
ham  V.  Canton,  3  Pick.  293  ;  Young  v.  Templeton,  4  La.  Ann.  254  ; 
Lord  V.  Staples,  3  Foster,  448.  In  two  of  these  cases  a  querj'  was  made 
whether  foreign  statutes,  strictly  so  called,  could  be  proved  by  printed 
copies  only,  even  with  evidence  tending  to  show  the  authenticity  of  the 
copies.  But  such  statutes  have  been  received  in  two  cases,  in  which  it 
was  merely  proved  that  they  were  bought  of  the  public  printer  :  Jones 
V.  Maffett,  5  Serg.  &  Rawie,  523  ;  Certain  Casks  of  Hardware,  4  Law 
Reporter,  36 ;  in  another,  because  the  code  had  been  promulgated  by 
the  executive  department  of  our  government  as  authentic :  Talbot  v. 
Seeman,  1  Cranch,  1 ;  in  another,  because  the  copy  had  been  sent  to 
the  Supreme  Court  of  the  United  States  by  authoritj-  of  a  foreign  gov- 
ernment :  Minis  v.  Smith,  14  How.  400.  In  that  case  it  was  said,  as 
the  ratio  decidendi,  that  foreign  written  law  maj'  be  received  when  it 
is  found  in  a  statute  book,  with  proof  that  the  book  has  been  officially 
published  bj-  the  government  which  made  the  law.  This  does  not  ex- 
haust the  list  of  cases,  nor  the  actual  or  possible  modes  of  authentica- 
tion. The  only  rule  to  be  made  out  of  the  late  American  eases  is,  that 
the  copy  of  the  statute  must  be  shown,  to  the  reasonable  satisfaction  of 
the  court,  to  be  genuine.  Now  we  all  know,  and  it  is  virtually  ad- 
mitted in  this  case,  as  I  understand  the  argument,  that  we  are  fully  as 
well  able  to  verify  the  printed  copies  of  the  Merchant  Shipping  Act  as 
any  expert  could  be.  In  the  case  in  4  Law  Reporter,  36,  Judge  Betts 
said  he  should  have  received  the  statute  without  the  oath  which  proved 
it  to  have  been  bought  of  the  Queen's  printer.  The  law  is  a  progres- 
sive science,  and,  if  printed  books  have  superseded  manuscripts,  and  are 
cited  instead  of  certified  copies,  we  may  as  well  acknowledge  the  fact, 
and  act  accordingly.  Between  the  doctrine,  which  has  never  obtained 
in  America,  if  it  does  anywhere,  that  there  must  always  be  a  sworn  ex- 
pert, and  one  which  shall  admit  printed  books  of  known  authority  to 
prove  foreign  statutes,  I  see  no  safe  middle  ground. 

I  believe  it  to  be  the  true  doctrine  that  the  unwritten  law  of  England 
may  be  proved  in  this  court,  not  by  experts  only,  but  also  by  text- 
writers  of  authority,  and  by  the  printed  reports  of  adjudged  cases  ;  and 
that  the  written  law  may  be  proved  by  the  printed  copies,  and  be  con- 
strued with  the  aid  of  text-books  as  well  as  of  experts.  Conscious  as  I 
am  of  my  liability,  and  that  of  the  bar,  to  mistake  the  foreign  law,  if  we 
rely  on  books  alone,  readj'  as  we  shall  alwa3's  be  to  receive  instruction 
from  scientific  witnesses,  yet  I  cannot  but  see  the  great  delays,  mis- 
understandings, and  difficulties  which  attend  any  rigid  exclusion  of  books 
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in  all  cases.  We  are  obliged  by  the  present  state  of  the  law  to  look  to 
such  aids  for  determining  the  actual  law  of  all  the  States  of  this  Union, 
and  the  danger  of  mistaking  the  laws  of  England  is  the  game  in  kind  as 
that  which  affects  an  ascertainment  of  the  laws  of  New  York  or  Wis- 
consin, and  less  in  degree  than  we  may  apprehend  in  dealing  with  those 
of  Louisiana,  or  any  State  the  base  and  origin  of  whose  jurisprudence 
is  wholly  different  from  ours.  Indeed,  in  this  court  I  am  bound  to  take 
judicial  notice  of  all  those  laws,  and,  on  principle,  this  mi^st  exclude  the 
testimony  of  experts,  which  puts  me  at  a  much  greater  disadvantage 
than  if  I  merely  should  admit  the  books  subject  to  explanation  and 
correction. 

It  is  singular  how  little  direct  authority  there  is  on  either  side,  of  the 
proposition  that  English  law-books  may  be  read  in  our  courts  as  evi- 
dence of  English  law.  A  great  many  cases  are  decided  here  every  year 
which  involve  some  points  of  that  law ;  and  I  suppose  the  parties  usu- 
ally agree,  either  expressly  or  tacitly,  that  the  books  may  be  read.  For 
instance,  Roberts  v.  Knights,  7  Allen,  449,  turned  on  the  constraction 
of  the  Merchant  Shipping  Act ;  and  the  report  shows  that  the  law  was 
not  proved  by  witnesses.  The  Maggie  Hammond,  9  Wall.  435,  de- 
cides points  of  English  law  which  were  not  proved.  In  Carnegie  v. 
Morrison,  2  Met.  381,  404,  Shaw,  C.  J.,  intimates  an  opinion  that  our 
relation  to  the  English  unwritten  law  is  such  that  perhaps  we  need  not 
rely  on  experts  to  prove  it.  It  is  plain,  from  a  careful  perusal  of  the 
whole  passage,  that  he  was  prepared  to  control  the  opinion  of  very 
eminent  experts  by  his  own  examination  of  what  he  rightly  calls  the 
authorities  usually  cited ;  that  is,  the  reports  of  adjudged  cases.  In 
Ennis  v.  Smith,  14  How.  400,  Wa^-ne,  J.,  delivering  the  opinion  of  the 
court,  cites  with  apparent  approbation  a  part  of  the  same  statement  by ' 
Lord  EUenborough  that  was  cited  by  one  of  the  judges  in  Baron  de 
JBode's  Case,  as  above  shown ;  namely,  that  the  books  of  approved 
text-writers  would  certainly'  be  admitted  as  evidence.  I  have  seen  no 
case  in  which  it  has  been  expressly'  decided  that  the  common  law  of 
England  must  in  all  cases  be  proved  bj'  experts  in  the  courts  of  America. 
I  have  cited  some  intimations  and  dicta  to  the  contrarj-.  The  reason 
of  the  case  seems  to  me  to  be  that  we  should  have  the  same  liberal  rule 
as  has  generally,  though  not  universally,  obtained  with  respect  to  the 
laws  of  the  other  States  of  this  government.  Again,  I  do  not  see  how  it 
would  be  possible,  under  the  American  practice,  to  reject  certified  copies 
of  the  decisions  of  English  courts ;  and,  if  not,  we  come  back  to  the 
question,  whether  an  idle  and  unnecessary  and  obsolete  mode  of  verifi- 
cation shall  be  insisted  on.  In  respect  to  the  laws  of  France,  Germany, 
or  Eussia,  or  any  other  country  which  has  a  wholly  different  sj-stem 
from  our  own,  I  should  be  inclined  to  say  that  the  rigid  rule  might  be 
better ;  but  I  am  dealing  now  only  with  the  laws  of  England,  and  wish 
to  be  so  understood.  And  I  hold  that  those  laws  may  be  proved  by 
such  books  as  aforesaid,  as  well  as  by  the  testimony  of  experts. 

Again,  there  is  authoritj-  for  the  proposition  that  a  court  of  admiralty 
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may  exercise  greater  liberality  in  such  matters  than  other  courts.  Dr. 
Lushington,  in  1860,  having  the  decisions  of  the  Queen's  Bench  and 
House  of  Lords  in  mind,  as  his  remarks  plainly  show,  explained  and 
defended  the  practice  of  his  court  in  waiving  in  fit  instances  strict  tech- 
nical proof  by  experts ;  and  he  admitted  a  printed  Cop3'  of  a  statute 
coming  from  quasi  official  custod3'  as  evidence  of  the  law  of  India  :  Ttie 
Peerless,  Lush.  30,  40.  It  ma^-  be  added  that  the  admiralty  has,  or  at 
least  uses,  somewhat  greater  control  over  the  conduct  of  causes  than  is 
usual  in  other  courts.  It  may  decline  jurisdiction  in  some  cases,  or  it 
may  require  further  proof  when  necessary,  and,  in  short,  may  adapt  its 
practice  to  the  exigencies  of  each  case. 

In  TJie  Maggie  Hammond,  9  Wall.  452,  CUflford,  J.,  delivering  the 
judgment  of  the  court,  appears  to  adopt  for  courts  of  admiraltj-  a  liberal 
rule  ;  for  he  cites  from  Bell's  Commentaries,  to  show  that  maritime  law 
partakes  of  an  international  character,  and  that  in  all  discussions  re- 
specting the  same  in  the  courts  of  Scotland  the  continental  collections 
and  tueatises  on  the  subject  are  received  as  authority. 

I  do  not,  however,  feel  compelled  in  this  ease  to  rely  on  any  peculiar 
practice  in  the  admiralty,  for  I  consider  that  the  better  rule  is  that  in 
the  Federal  courts  here,  while  the  English  law  is  undoubtedly  to  be 
pleaded  and  proved,  yet  evidence  is  competent  which  consists  only  of 
books  of  acknowledged  or  ascertained  authority,  and  that,  to  prove 
that  authority,  an  oath  is  not  necessarj'  in  all  cases.  The  proposition 
that  Abbott  on  Shipping,  and  the  regular  reports  of  decisions  of  the 
courts,  and  the  various  books  cited  as  authorit)-  for  the  law  in  England, 
cannot  be  read  for  this  purpose  here,  appears  to  me  little  less  than 
absurd. 

There  are,  of  course,  a  great  many  nice  and  intricate  points  of  Eng- 
lish law  on  which  a  court  of  this  country  would  be  unwilling  to  pro- 
nounce, with  no  aid  but  from  books  of  authority.  Such  points  are  not, 
perhaps,  so  likely  to  arise  in  the  admiralty  as  in  some  other  courts ; 
and,  when  thej'  do,  a  court  of  admiralty  can,  as  I  have  intimated,  take 
means  to  obtain  instruction.  Unfortunately,  too,  it  is  conceivable  that 
experts  may  differ  in  opinion.  No  single  strict  rule  is  adequate  to  in- 
sure correctness  on  all  occasions.  .  .  . 

Libel  dismissed} 

'  As  to  certain  very  interesting  questions  connected  with  the  power  of  courts  in 
detennining  the  factum  of  a  domestic  statute,  see  Oardner  v.  The  Collector,  6  Wall. 
499  ;  South  Ottawa  v.  Perkins,  94  V.  S.  260  ;  In  re  Duncan,  139  IT.  S.  449  ;  Weeks  v. 
Smith,  81  Me.  538  ;  Pangbom  v.  young,  32  N.  J.  (Law)  29  ;  Jennings  v.  Russell  (92 
Ala.),  9  So.  Eep.  421  ;  State  v.  Mason  (43  La-.  Ann.),  9  So.  Eep.  776  ;  Coinstock  v. 
Tracey,  46  Fed.  Rep.  (Minn.)  162 ;  Lincoln  v.  Haugan,  45  Minn.  451  ;  Rode  v. 
Phelps,  80  Mich.  598  ;  Field  v.  Glark,  143  XJ.  S.  649.  —  Ed. 
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KEARNEY    v.    KING. 
King's  Bench.     1819. 
[Reported  2  B.  S  Aid.  301.] 

Assumpsit,  against  the  defendant,  as  acceptor  of  a  bill  of  exchange. 
The  declaration  stated  that  Messrs.  Eggles  and  Power  on  the  1st  of  May, 
1816,  at  Dublin,  to  wit,  at  Westminster,  &c.,  made  a  bill  of  exchange 
directed  to  the  defendant,  requiring  him,  eight  months  after  dated,  to 
pay  to  their  order  the  sum  of  £542  Is.  8d.  for  value  received  by  the 
defendant,  and  that  the  defendant,  at  Dublin  aforesaid,  duly  accepted 
it.  Plea,  general  issue.  At  the  trial  at  the  sittings  after  last  Trinity 
term,  before  Abbott,  J.,  it  appeared  that  the  bill  was  drawn  in  Ire- 
laud,  and  was  as  follows:  "Dublin,  May  1st,  1816.  Eight  months 
after  date,  please  to  pay  to  our  order  the  sum  of  £542  Is.  8d.  sterling, 
for  value  received,  by  furniture  delivered  at  Belvidere,  b^-  Eggles  and 
Power."  It  appeared  also  that  £542  Is.  8d.  Irish  currencj'  was  of  the 
value  of  £500  7s.  9d.  English  money.  On  these  facts  being  proved. 
Topping,  for  the  defendant,  contended  that  the  plaintiff  ought  to  be 
nonsuited  on  the  ground  of  variance ;  for,  first,  the  declaration  ap- 
peared to  be  for  English  money,  whereas  the  bill  produced  was  for 
the  same  amount  in  Irish  currency ;  and  secondlj-,  the  word  "sterling" 
was  omitted.  The  learned  Judge  overruled  the  objection,  but  re- 
served the  point;  and  in  last  Michaelmas  term  Topping  moved  for 
a  nonsuit  upon  this  ground,  against  which  rule,  in  the  present  term, 

Marryatt  and  Littledale  showed  cause. 

Topping  and  E.  Lawes,  contra,  were  stopped  by  the  Court. 

Abbott,  C.  J.  The  Court  do  not  think  that  the  omission  of  the 
word  sterling  is  material ;  but  the  difficulty  in  this  case  is,  to  see  how 
this  declaration  can  apply  to  the  case  of  a  bill  drawn  in  Ireland  for 
Irish  money,  when  it  appears  on  the  face  of  the  record  that  it  i§  drawn 
for  English  money ;  for  I  do  not  see  how  an  English  jury,  in  an  Eng- 
lish court  of  justice,  reading  the  words  of  this  declaration  without  any 
averment  contained  in  it  to  show  that  the  biU  was  not  drawn  in  Eng- 
land, could  come  to  any  other  conclusion  than  that  the  bill  was  drawn 
for  English  money.  It  is  said  that  the  bill  is  stated  to  have  been 
drawn  at  Dublin,  but  it  is  not  possible  for  the  Court  to  take  judicial 
notice  that  there  is  only  one  Dublin  in  the  world.  Let  us  suppose, 
that  instead  of  Dublin,  the  bill  had  been  said  to  have  been  drawn  at 
St.  Germain's,  would  it  have  been  sufficient,  in  order  to  support  such 
a  declaration,  to  give  in  evidence,  not  a  bill  drawn  at  St.  Germain's, 
in  Cornwall,  but  one  drawn  at  St.  Germain's,  in  France,  for  542  livres, 
•  1  sous,  and  8  deniers?  Undoubtedly  it  would  not.  Then  what  is  the 
case  here?.  The  bill  produced  to  support  this  declaration  is  of  £542 
Is.  8d.  Irish  currency,  which  differs  in  value  from  English.     The  bill, 
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therefore,  produced,  differs  from  the  bill  stated  in  the  declaration,  and 
the  variance  is  fatal. 

Batley,  J.  The  Court  must  see  upon  the  face  of  the  record  that 
the  bill  was  drawn  in  Ireland,  and  it  cannot  take  notice  judicially  that 
a  bill  drawn  at  Dublin  is  drawn  at  Dublin  in  Ireland.  The  instru- 
ment, it  is  said,  is  set  out  in  the  same  words  and  letters  as  the  bill 
produced.  But  that  is  not  enough  ;  for  it  must  be  set  out  the  same  in 
substance  and  in  legal  operation,  which  is  not  done  here.  The  bill  in 
the  declaration  is  in  substance  and  legal  operation  a  bill  for  so  much 
EngUsh  money ;  and  the  bill,  when  produced,  appears  to  be  for  the 
same  amount,  Irish  currency.  There  is,  therefore,  a  fatal  variance 
between  the  declaration  and  the  proof. 

HoLROYD,  J.  The  declaration  m  this  case  should  have  stated  that 
the  bill  was  drawn  for  Irish  currency,  or  it  should  have  contained  snch 
facts  from  whence  the  Court  might  draw  that  inference.  Even  if  it 
had  stated  that  the  bill  was  drawn  in  Ireland,  it  perhaps  might  not  be 
sufficient ;  but  even  that  has  not  been  done  here.  I  am  therefore  of 
opinion  that  this  is  a  fatal  variance,  inasmuch  as  the  real  import  of  the 
bill  has  not  been  correctly  stated  in  the  declaration. 

Best,  J.  The  defendant  in  this  case  is  entitled  to  a  nonsuit,  inas- 
much as  the  plaintiff  has  given  no  evidence  of  the  bill  stated  in  the 
declaration ;  and  the  defendant  is  clearly  warranted  in  saj'ing  that  he 
never  promised  to  pay  that  bill.  For  from  the  evidence  it  appears 
that  he  promised  to  pay,  not  that  bill,  but  another,  one  twelfth  less 
in  amount.  Judgment  of  nonsuit. 


SECTION  III. 

bueden  of  proof. 
Note. 

In  legal  diBOussion  this  phrase  is  used  in  two  ways :  — 

(1)  To  indicate  the  duty  of  bringing  forward  argument  or  evidence  in  support  of 
a  proposition,  whether  at  the  Beginning  or  later. 

(2)  To  mark  that  of  establishing  a  proposition  as  against  all  counter-argument  or 
evidence. 

It  should  be  added  that  there  is  a  third  indiscriminate  usage,  far  more  common  than 
either  of  the  others,  in  which  the  term  may  mean  both  or  either  of  the  first  two.  The 
last  is  very  common  ;  the  first  or  second,  that  is  to  say,  any  meaning  which  makes  a 
clear  discrimination,  is  much  less  usual.  .  .  . 

Whether  there  be  pleadings  or  not,  and  whether  they  be  simple  or  not,  yon  come 
down,  at  some  stage  of  the  controversy,  just  as  they  did  at  Rome,  upon  a  proposition, 
or  more  than  one,  on  which  the  parties  are  at  issue,  one  party  asserting  and  the  other 
denying.  It  may  be  that  this  issue  is  not  stated  in  the  pleadings  and  that  it  is  left  to 
come  out  at  the  trial,  in  the  giving  of  evidence.  An  admission  may,  of  course,  end 
the  controversy  ;  but  such  an  admission  may  be,  and  yet  not  end  it ;  and  if  that  be  so 
it  is  because  the  party  making  the  admission  sets  up  something  that  avoids  the  appai-ent 
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effect  of,  his  adversary's  facts  ;  as  subsequent  payment  avoids  the  effect  of  facts  which 
show  a  claim  in  contract.  When  this  happens,  the  party  defending  becomes,  in  so  far, 
the  actor  or  plaintiff.  In  general,  he  who  seeks  to  move  a  court  to  take  action  in  his 
favor,  whether  as  an  original  plaintiff  whose  facts  are  merely  denied,  or  as  a  defendant, 
who,  in  setting  up  an  affirmative  defence,  has  the  r61e  of  actor  (reus  eoxipiendo  fit  actor), 

must  satisfy  the  court  of  the  truth  and  adequacy  of  the  grounds  of  his  claim,  both 

in  point  of  fact  and  law.  ^  But  he,  in  every  case,  who  is  the  true  reus  or  defendant 
holds  a  very  different  place  iu  the  procedure.  He  awaits  the  action  of  his  adversary  ; 
and  it  is  enough  if  he  simply  repel  him.  The  reus  has  no  duty  of  satisfying  the  court ; 
it  may  be  doubtful,  indeed  extremely  doubtful,  whether  he  be  not  legally  in  the  wrong 
and  his  adversary  legally  in  the  right,  and  yet  he  may  gain  and  his  adversary  lose, 
simply  because  the  inertia  of  the  court  has  not  been  overcome,  or  to  use  the  more  fam- 
iliar figure,  because  the  actor  has  not  carried  his  case  beyond  the  point  of  an  equilibrium 
of  proof,  or,  as  the  case  may  be,  of  all  reasonable  doubt.'''  Whatever  the  standard  be,  it 
is  always  the  actor  and  never  the  reus  who  has  to  cany  his  proof  to  the  required  height ; 
for,  truly  speaking,  it  is  only  the  actor  that  has  any  duty  of  proving  at  all.  Whoever 
has  the  duty  does  not  even  make  out  a  prima  fade  case  till  he  comes  up  to  the  require- 
ment, and,  of  course,  he  has  not,  at  the  end  of  the  debate,  accomplished  his  task  un- 
less he  has  held  good  bis  case,  and  held  it  at  the  legal  height,  as  against  all  counter 
proof.  This  duty,  in  the  nature  of  things,  here,  as  well  as  at  Rome,  cannot  shift, 
except  as  the  position  of  actor  shifts  ;  it  is  always  the  duty  of  one  party  and  never  of 
the  other.  But  as  the  actor,  if  he  would  win,  must  begin  by  making  out  a  case,  and 
must  end  by  keeping  it  good,  so  the  reus,  if  he  would  not  lose,  must  bestir  himself 
when  his  adversary  has  once  made  out  a  case,  and  must  repel  it.  And  then,  again,  the 
actor  may  move  and  restore  his  case,  and  so  on.  This  shifting  of  the  duty  of  going 
forward  with  argument  or  evidence  may  go  on  through  the  trial.  Of  course,  the  thing 
that  thus  shifts  and  changes  is  not  the  peculiar  duty  of  each  party,  —  for  that  remains 
peculiar,  i.  e.  the  duty,  on  the  one  hand,  of  making  out  and  holding  good  a  case  which 
will  move  the  court,  and,  on  the  other,  the  purely  negative  duty  of  preventing  this ; 
but  it  is  the  common  and  interohangeable^uty  of  going  forward  with  argument  or 
evidence.  /^\  Ti 

The  question  of  how  it  shall  be  detenhinfed  whether  a  particular  claim  or  defence  be 
an  affirmative  one  might  seem  very  simple,  but  often,  in  fact,  it  is  not.  It  is  far  from 
being  a  mere  question  of  the  form  in  which  a  party  phrases  his  claim  or  his  defence, 
whether  that  be  affirmative  or  negative.  The  general  question  might  be  answered  on 
various  principles.  It  might  turn  on  the  mere  form  of  the  pleadings,  and  in  some 
instances  it  does.'  In  civil  cases,  and,  in  some  jurisdictions,  in  criminal  cases,  matters 
are  often  in  no  such  simple  condition.  "  Undoubtedly,"  says  Mr.  Justice  Holmes, 
"many  matters  which,  if  true,  would  show  that  the  plaintiff  never  had  a  cause  of 
action,  or  even  that  he  never  had  a  valid  contract,  must  be  pleaded  and  proved  by  the 
defendant ;  for  instance,  infancy,  coverture,  or,  probably,  illegality.  Where  the  line 
should  be  drawn  might  differ,  conceivably,  in  different  jurisdictions."  (Starratt  v. 
Mullen,  148  Mass.  p.  571.)  In  general,  the  considerations  of  detail  which  affect  this 
• 

1  Bonnier,  Preuves,  i.  30  (4  ed.)  :  "  Celui  qui  doit  innover  doit  demontrer  que  sa 
pretention  est  fondee. " 

2  Bracton,  fol.  239  5;  Bonnier,  Preuves,  i.  51  (4  ed.),  remarks:  "Kos  anciens 
auteurs,  de  lenr  c8t^,  ont  propose  divers  expedients  pour  r^soudre  les  questions  dou- 
teuses.  Les  uns  veulent  qu'on  tranche  le  diffirend  par  la  moiti^,  ce  que  Cujas  appelle 
a'vec  raison  anile  judicium.     D'autres  proposent  I'emploi  du  sort,  emploi  qui  a  et^ 

■realize  effectivement  en  1644  dans  la  fameuse  sentence  des  bUchettes."  He  adds  in  a 
note:  "  Par  un  juge  de  Melle  qui  avait  fait  tirer  aux  plaideurs  deux  pailles  on  bUchettes, 
qu'il  tenait  entre  les  doigts.  Heureusement  pour  I'honneur  de  la  justice,  elle  a  ^te  re- 
form^e  par  le  parlement  de  Paris." 

'  See  Professor  McCIain's  valuable  article  on  "The  Burden  of  Proof  in  Criminal 
Prosecutions,"  17  Am.  Law  Rev.  892. 
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matter  are  those  of  precedent  and  of  mere  practical  convenience,  tempered  by  logic. 
Whatever  they  be,  it  is  not  my  purpose  to  deal  with  them  ;  it  is,  as  I  have  indicated 
before,  too  large  a  matter.  If  there  were  space,  I  should  insert  here  the  substance  of 
Professor  Langdell's  very  valuable  stateujent  upon  this  subject ;  ^  but  as  there  is  not, 
I  beg  to  commend  it  to  the  perusal  of  the  reader.  Bentham  recognized  the  difficulties 
attending  the  matter, -and  offered  as  his  chief  and  indispensable  remedy  "the  restora- 
tion of  that  feature  of  primitive  justice,  —  confrontation  of  the  parties  at  the  outset 
coram  judice,"  and  the  application  of  the  maxim  that  he  should  have  the  burden  "  on 
whom  it  would  sit  lightest,"  i.  e.  who  could  fulfil  the  requirements  with  the  least 
"vexation,  delay,  and  expense." 2 

But  now,  keeping  all  this  in  mind,  it  is  very  important  to  remark  certain  sources  of 
ambiguity. 

{a)  He  who  has  to  move  the  court  and  establish  his  case,  has  also,  as  we  see,  to  go 
forward  with  the  proof  of  it ;  the  other  may  rest  until  then,  and  will  win  without  a 
stroke  if  the  first  remain  idle.  This  duty  is  generally  given  as  the  distinctive  test  of 
an  affirmative  case, — "wliich  party  would  be  successful  if  no  evidence  at  all  were 
given."  "  But  when  the  actor  has  gone  forward  and  made  his  prima  facie  case,  he  has 
brought  a  pressure  to  bear  upon  the  retis,  which  will  compel  him  to  come  forward  ;  and 
he  again  may  bring  a  pressure  to  bear  upon  the  actor  that  will  call  him  out.  This  duty 
of  going  forward  in  response  to  the  pressure  of  a.  prima  facie  case,  or  of  a  natural  or 
legal  presumption,  — a  duty  belonging  to  either  party,  —  is,  in  its  nature,  the  same  as 
that  which  rests  upon  the  actor  at  the  beginning,  and  which  is  put  as  the  distinctive 
test  of  an  actor  ;  it  is  merely  a  duty  of  going  forward.  This  fact  was  perceived,  and  it 
led  to  a  use  of  the  test,  which  imperceptibly  draws  the  mind  away  from  the  notion  of 
an  affirmative  case,  to  something  quite  different.  "  As,  however,"  says  Best,*  "  the 
question  of  the  burden  of  proof  may  present  itself  at  any  moment  during  a  trial,  the 
test  ought,  in  strict  accuracy,  to  be  expressed  thus,  viz.  ;  Which  party  would  be  suc- 
cessful if  no  evidence  at  all,  or  no  more  evidence,  as  the  case  may  be,  were  given  ?" 
Now,  when  this  has  been  said  and  accepted,  all  notion  of  a  duty  that  is  limited  to  the 
beginning  of  a  case  is  thrown  away,  and  so  every  circumstance  that  discriminates  the 
actor  and  the  reus.  We  are  told  that  we  may  know  him  who  has  the  burden  of  proof 
by  considering  whether,  at  any  given  moment,  a  party  would  lose  if  the  case  stopped 
then  and  there.  But  that  is  a  test  that  may  apply  to  either  party,  for  it  points  to  a 
situation  in  which  either  may  find  himself,  that  of  having  the  duty  of  going  forward. 
In  short,  the  test  for  the  burden  of  establishing  has  become  a  test  which  is  good  only 
for  the  burden  of  producing  evidence.  This  duty  now  comes  prominently  forward,  and 
the  other  is  lost  sight  of.  Meantime,  the  change  is  unobserved.  And,  as  we  have 
but  one  term  for  the  two  ideas,  it  gets  used  now  for  one  and  now  for  the  other  ;  and, 
again,  in  a  way  which  makes  it  impossible  to  say  what  is  the  meaning  ;  and  so  there 
is  no  end  of  confusion. 

(6)  Another  source  of  ambiguity  relates  to  the  "shifting"  of  the  burden  of  proof. 
We  see  that  the  burden  of  going  forward  with  evidence  shifts  from  side  to  side,  while 
the  duty  of  establishing  his  proposition  is  always  with  the  a-ctor,  and  never  shifts.  Bnt 
as  we  have  only  one  phrase  for  the  two  ideas,  we  say,  alternately,  that  the  burden  of 
proof  does  and  does  not  shift,  .^-nd  then  still  another  ambiguity.  The  burden  of 
establishing  is  sometimes  called  "  the  burden  of  proof  upon  the  record,"  and  it  is  as- 
sumed that  the  record  shows  the  full  allegations  of  the  parties.  But  in  fact,  as  we 
have  seen,  the  record  very  often  indeed  fails  to  do  that,  and  when  the  general  issue  is 
pleaded  the  denying  party  is  often  allowed  in  his  evidence  to  set  up  affirmative  de- 
fences.'   So  far  as  the  record  shows  us  anything  in  such  a  case,  the  plaintiff  is  the 

1  Equity  Pleadings  (2  ed.),  ss,  108  et  seq.     See  also  Pomeroy,  Remedies,  c.  i. 

2  Bentham,  Works,  vi.  139,  136.  '  Amos  v.  Hughes,  1  Moo.  &  Eob.  464. 

4  Evid.  s.  268,  and  so  Bowen,  L.  J.,  in  Abrathv.  N.  E.  By.  Co.,  11  Q.  B.  D.  440. 
6  Such  is  a  very  common  doctrine  about  the  defence  of  contributory  negligence. 
Ind.  B.  B.  Co.  V.  Horst,  93  U.  S.  291 ;  Wakelin  v.  Ry.  Co.,  12  App.  Oas.  41.     In 
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odor,  and  the  burden  of  establishing  the  proposition  of  the  case  appears  to  be  upon  him. 
And  yet,  -since  his  adversary  may  ofl'er  evidence  of  an  affirmative  case,  and  when  he 
does,  becomes  the  actor,  and  has,  with  his  affirmation,  the  burden  of  establishing  it, 
this  burden  of  establishing  has  shifted,  because  a  new  proposition  has  been  introduced. 
The  real  fact  is,  that  under  this  mode  of  pleading  the  point  of  time  required  for  setting 
up  the  affirmative  case  is  different  from  that  fixed  where  the  pleading  is  scientific  ;  in- 
stead of  requiring  that  it  be  disclosed  before  the  pleadings  are  ended,  it  is  allowed  to 
be  made  known  during  the  progress  of  the  trial,  and  the  sense  in  which  we  say  that  the 
burden  of  proof  has  shifted  is  that  sense  in  which,  under  a  strict  rule  of  pleading,  it 
would  be  said  to  shift  while  the  pleadings  are  going  forward,  being  first  upon  the  plain- 
tiff, "shifting"  to  the  defendant  when  he  pleads  in  confession  and  avoidance,  and  re- 
maining fixed  at  the  end  where  the  last  purely  negative  plea  leaves  it.  In  both  oases 
the  burden  of  establishing  is  said  to  "shift,"  in  the  sense  that  a  new  affirmative  case 
has  been  disclosed,  which  carries  with  it  the  duty  of  making  it  out.  It  remains  just 
as  true  as  ever  that  the  burden  of  establishing  a  given  proposition  in  issue  never  shifts, 
i.  e.  it  is  always  upon  the  actor ;  but  since  new  issues  may  be  developed  at  the  trial, 
we  say  that  thp  burden  of  establishing  shifts  during  the  trial.  Accordingly  we  find 
that  Chief  Justice  Shaw,  in  the  very  act  of  starting  the  peculiar  practice  which  has 
since  existed  in  Massachusetts  of  limiting  the  meaning  of  the  term  "burden  of  proof  " 
to  the  one  meaning  of  the  actor's  duty  of  establishing  his  proposition,  lays  it  down 
that,  "  Where  the  party  having  the  burden  of  proof  gives  competent  &nA.  prima  facie 
evidence  of  a  fact,  and  the  adverse  party,  instead  of  producing  proof  which  would  go 
to  negative  the  same  proposition  of  fact,  proposes  to  show  another  and  a  distinct  propo- 
sition which  avoids  the  effect  of  it,  there  the  burden  of  proof  shifts,  and  rests  upon  the 
party  proposing  to  show  the  latter  fact."  ^ 

It  is  common  now,  in  Massachusetts,  to  say  that  "the  burden  of  proof  never 
Shifts."  2 

(c)  Another  source  of  ambiguity  lies  in  the  relation  between  legal  presumptions  or 
rules  of  presumption,  and  the  burden  of  proof.  What  is  true  of  these  phrases  in  one  sense 
may  not  be  true  in  another.  When  it  is  said  that  the  burden  of  establishing  lies  upon 
the  actor,  this  refers  to  the  total  proposition  or  series  of  propositions  which  constitute 
his  disputed  case.  As  when  in  an  action  for  malicious  prosecution  '  the  Master  of  the 
EoUs  said  ;  "  The  burden  of  proof  of  satisfying  a  jury  that  there  was  a  want  of  reason- 
able care  lies  upon  the  plaintiff,  because  the  proof  of  that  ...  is  a  necessary  part  of 
the  larger  question,  of  which  the  burden  of  proof  lies  upon  him."  Suppose,  then,  that 
it  be  settled  in  any  case,  upon  the  principles,  whatever  they  be,  which  govern  the  ques- 

Missouri  (Stone  v.  Hunt,  94  Mo.  475),  as  in  Ireland  {Dublin,  etc.  Ey.  Co.  v.  Slattery, 
3  App.  Cas.  1155),  the  defendant  must  plead  contributory  negligence  specially.  See 
Hubbard  v.  Harden  Exp.  Co.,  10  R.  I.  254 ;  and  compare  Hutch.  Carriers,  §§  766-8. 

1  Pmoers  v.  Russell,  1^  Pick.  69,  77  (1832). 

2  As  in  142  Mass.  p.  360  ;  but  this,  even  under  the  existing  practice  in  Massa- 
chusetts, is  not  quite  true,  for  after  the  answer  there  need  be  no  replication  ;  while  any- 
thing is  open  to  the  plaintiff  at  this  stage.  By  the  St.  1836,  c.  273,  special  pleas  in 
bar  in  Massachusetts  were  abolished  in  all  civil  actions,  and  the  general  issue  substi- 
tuted. This  had  been  the  law  as  to  certain  sorts  of  action  before.  Of  the  condition  qf 
the  law  as  it  stood  after  this  change,  Mr.  B.  R.  Curtis,  afterwards  Mr.  Justice  Curtis, 
said  (Report  of  Commissioners  on  the  Massachusetts  Practice  Act,  Hall,  p.  139)  :  "He 
who  now  surveys  what  remains  sees  every  plaintiff  left  to  inhabit  the  old  building, 
while  all  others  are  turned  out  of  doors."  The  "  Practice  Act  "  of  1851,  prepared  by 
these  Commissioners,  abolished  the  general  issue  in  all  but  real  and  mixed  actions,  and 
substituted  a  stricter  system.  But  this  strictness  was  in  part  done  away  the  next  year, 
when  the  first  Practice  Act  was  repealed,  and  a  new  one  enacted.  Under  this  one,  now 
in  force,  no  pleadings  are  required  after  the  defendant's  answer ;  (compare  St.  1851, 
c.  233,  s.  28,  with  St.  1862,  o.  311,  s.  19),  and  the  old  looseness  still  exists  from  this 
point  on.. 

»  Abrath  v.  The  N.  E.  By.  Co.,  11  Q.  B.  D.,  551. 
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tion,  that  the  huvden  of  establishing  a  given  issue  is  upon  A.,  and  that  upon  some  de- 
tail of  this  issue  a  rule  of  presumption  makes  in  favor  of  A.,e.  g.  that  he  has  to  establish 
a  will,  and  that  the  presumption  of  sanity  helps  him  as  to  this  one  element  of  his  prop- 
osition ;  1  or  that  he  has  to  establish  the  heirship  of  a  child,  including  its  birth  of 
certain  parents,  in  wedlock,  and  legitimately,  and  that  the  presumption  applying  in 
such  cases  helps  bim  as  to  the  last  point  ;  ^  on  the  supposition,  1  say,  that  in  any  given 
case  the  burden  of  establishing  is  thus  fixed,  and  that  the  presumption  thus  operates 
as  touching  a  part  only  of  the  total  proposition,  how  does  this  affect  the  duty  of  the 
actor  ?  Of  course  it  does  not  touch  the  burden  as  regards  the  whole  issue,  which  covers 
not  only  the  presumed  thing,  but  more.  Does  it  then  transfer  to  the  other  the  duty  of 
establishing  a  part  of  the  issue  ?  If  so,  we  may  easily  suppose  a  variety  of  presump- 
tions,'which  would  split  up  the  issue  in  a  manner  very  confusing  to  a  jury  or  even  a 
judge.  What  happens  in  such  a  case  seems  rather  to  be  what  the  Romans  called  a 
levamen  probationis  ;  i.  e.  the  presumption  has  done  its  office,  as  regards  a  particular 
fact,  —  that  of  prima  facie  proof,  —  so  that  the  actor  need  not  in  the  first  instance  go 
forward  as  to  this  matter  ;  his  ease  is  proved  by  this,  without  evidence,  just  as  it  would 
have  been  by  such  an  amount  of  evidence  as  makes  a  prima  facie  case.  Of  course  his 
case  may  not  be  finally  proved  thus,  for  he  must  meet  the  defendant's  counter  proof, 
and  must  make  good  his  total  proposition  not  merely  at  the  beginning  but  at  the  end 
of  the  trial. 

Such  is  the  import  of  the  case  of  Sutton  v.  Sadler,^  where,  in  an  action  of  ejectment 
by  an  heir-at-law  against  a  devisee,  the  court  held  it  a  misdirection  to  instruct  the 
jury  that  the  heir-at-law  was  entitled  to  recover  unless  the  will  was  proved  ;  but  when 
the  execution  of  the  will  was  proved  the  law  presumed  sanity,  and  therefore,  the  burden 
of  proof  shifted  and  the  devisee  must  prevail  unless  the  heir-at-law  established  the  in- 
competency of  the  testator,  and,  if  the  evidence  made  it  a  measuring  cast  and  left  them 
in  doubt,  they  ought  to  find  for  the  defendant.  The  court  held,  on  the  contrary,  that 
while  the  presumption  of  sanity  freed  the  defendant  from  the  need  of  proof  in  the  first 
instance,  it  did  not  relieve  him  of  the  fixed,  unshiftiug  burden  of  making  out  his  case 
of  a  valid  will.  In  this  case  there  is  much  talk  about  whether  the  presumption  of 
sanity  be  a  presumption  of  law  or  of  fact.  Is  not  this  an  idle  discussion  ?  There  is  no 
rule  of  legal  reasoning  which  is  more  commonly  called  a  presumption  of  law  than  this, 

1  Sutton  v.  Sadler,  3  C.  B.  N.  s.  87. 

2  Such  a  case  may  easily  be  constructed  out  of  Gardner  v.  Gardner,  2  App.  Cas.  723. 

3  3  0.  B.  N.  s.  87,  and  so  Symes  v.  Green,  1  Sw.  &  Tr.  401.  So  Baxter  v.  Abhott, 
7  Gray,  71  (1856),  where  a  decision  on  an  appeal  from  a  decree  of  a  court  of  probate 
allowing  a  will,  sustained  the  ruling  (p.  74)  that  "the  burden  of  proof  was  on  the 
appellee  to  show  to  their  [the  jury's]  reasonable  satisfaction  that  the  testator  was  of 
sound  mind  when  he  executed  the  instrument  in  question ;  that  the  legal  presump- 
tion, in  the  absence  of  evidence  to  the  contrary,  was  in  favor  of  the  testator's  sanity, 
and  that  the  appellee  was  entitled  to  the  benefit  of  this  presumption,  in  sustaining  the 
burden  of  proof  which  the  law  put  upon  him."  "  We  all  agi-ee  [p.  83]  that  it  ['  the 
legal  presumption ']  does  not  change  the  burden  of  proof,  and  that  this  always  rests 
upon  those  seeking  the  probate  of  the  will."  And  so  Bwtlierton  v.  The  People,  75  N.  Y. 
1,TO  (1878,  Church,  C.  J.),  and  People  v.  Garbutt,  17  Mich.  9  (1868,  Cooley,  C.  J.)j 
Dacey  v.  The  People,  116  111.  655  ;  and  a  great  number  of  criminal  cases  in  this  coun- 
try holding  the  like  ;  to  the  eff'ect  that  the  burden  of  establishing  sanity  in  an  indict- 
ment for  murder  is  upon  the  government,  that  the  presumption  of  sanity  puts  upon  the 
defendant  the  burden  of  going  forward  with  evidence  upon  this  question,  but  does  not 
affect  the  duty  of  ultimately  sustaining  sanity,  —  a  fact,  which,  upon  the  theory  of 
these  cases,  is  none  the  less  a  part  of  the  government's  case  because  it  is  impliedly  and 
not  in  terms  alleged.  This  doctrine  was  adopted  in  Massachusetts  as  regards  the  de- 
fence of  idiocy,  an  original  absence  of  natural  capacity,  in  Com.  v.  Heath,  11  Gray,  803 
(1858),  and  by  Chief  Justice  Gray  and  Morton,  J.,  as  to  insanity  in  general,  in  Com. 
V.  Pomeroy  (Wharton,  Homicide,  (2ded.),  Appendix,  768,  7S4,  756);  and  it  is  under- 
stood to  be  now  the  law  in  that  State. 
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which,  prim.a  facie,  attributes  sanity  to  human  beings.  That  it  is  a  rule  of  presump- 
tion and  a  legal  rale  there  is  no  doubt.  The  important  question  in  any  particular  in- 
stance is  what  is  the  effect  and  operation  of  the  rule,  not  what  its  name  is.  And  in 
Sutton  V.  Sadler,  the  result  is  that  where  the  case  is  an  affirmative  one,  the  effect  of  this 
legal  rule  of  presumption,  on  a  part  of  the  actor's  case,  is  that  of  making  out  a  prima 
facie  case  on  this  part,  and  not  that  of  shifting  or  otherwise  affecting  the  burden  of 
establishing  this  part  of  the  case. 

It  is  true,  then  that  "  presumptions  shift  the  burden  of  proof,"  in  the  sense  of  the 
duty  of  going  forward  with  evidence.  And  in  this  sense  they  relieve  at  the  outset,  as 
touching  the  thing  presumed,  him  who  has  the  duty  of  establishing  ;  they  are  always 
levamen  probationis.  It  is  also  true  that  rules  of  presumption  may  fix  the  duty  of 
establishing,  because  they  are  rules  of  law  ;  and  a  rule  of  law  which  determines  who 
has  the  affirmative  case  may  be  cast  in  the  form  of  a  presumption  ;  this  is  a  very 
common  form  of  expressing  all  sorts  of  rules  of  law.  But  it  is  not  the  nature  of  rules 
of  presumption,  simply  as  such,  to  determine  the  duty  of  establishing  the  thing  pre- 
sumed, while  it  is  their  nature  to  fix  the  duty  of  meeting  the  presumption,  i.  e.  of 
coming  forward  with  argument  or  evidence.  When,  therefore,  if  ever,  a  rule  of  pre- 
sumption does  fix  the  duty  of  establishing,  it  is  because  of  what  may  be  called  an  out- 
side reason,  e.  g.  the  existence  of  a  statute  or  a  rule  of  the  substantive  law  which 
imparts  to  the  presumption  this  quality  of  determining  the  affirmative  side  ;  or  to 
speak  exactly,  it  is  the  statute  or  the  substantive  law  that  determines  it,  and  not  the 
rule  of  presumption.  It  must  be  firmly  held  in  mind  that  rules  of  presumption  are 
adopted  for  a  variety  of  reasons  ;  that  they  are  not  fixed  merely  with  reference  to  liti- 
gation and  procedure,  but  are  a  part  of  the  machinery  for  the  general  administration 
of  justice.  They  are  propositions  which,  for  any  purpose,  fix  the  legal  equivalence  of 
one  set  of  facts  with  another.  The  need  of  them  comes  up  very  often  in  considering 
whether  a  given  fact,  as  death,  or  life,  or  title,  has  been  sufficiently  proved,  but  often, 
also,  in  determining  merely  what  the  substantive  law  of  property  or  persons  may  be. 
The  validity,  then,  of  this  proposition  that  a  presumption  of  law  fixes  the  burden  of 
proof  (in  the  sense  of  establishing),  depends  on  the  question  whether  in  any  given 
instances  it  fixes  the  affirmative  or  the  negative  character  of  a  case  for  purposes  of  pro- 
cedure ;  and  since  that  question  has  to  be  first  determined,  there  seems  to  be  no  need 
of  introducing  the  notion  of  presumption  at  all.  .  .  . 

Whereabout  in  the  law  shall  we  place  the  subject  of  the  burden  of  proof  ?  It  is 
common  in  our  sy.stem  to  treat  of  it,  when  treated  at  all,  in  books  on  evidence  ;  and 
the  result  is  that  it  is  little  discussed,  for  it  does  not  belong  there.^  It  belongs,  as 
the  law  of  evidence  does,  to  the  auxiliary,  secondary,  "adjective"  part  of  the  law  ; 
but  it  is  by  no  means  limited  to  the  situation  where  parties  are  putting  in  "  evidence  ; " 
it  applies  equally  where  the  "  evidence"  is  all  in.  It  covers  the  topic  of  argument,  of 
legal  reasoning  ;  and  equally  of  reasoning  about  law  and  about  fact  ;  while  the  law  of 
evidence  relates  merely  to  matter  of  fact  offered  to  a  judicial  tribunal  as  the  basis  of 
inference  to  another  matter  of  fact.  To  undertake  to  crowd  within  the  limits  proper 
to  the  law  of  evidence  the  considerations  necessary  for  the  determination  of  matters 
of  a  far  wider  scope,  like  those  questions  of  logic  and  general  experience  and  substan- 
tive law  involved  in  the  subjects  of  Presumption  and  judicial  Notice,^  and  that  com- 
pound of  considerations  of  the  same  character,  coupled  with  others  -relating  to  the 
history  and  technicalities  of  pleading  and  mere  forensic  procedure,  which  lie  at  the 
bottom  of  what  is  called  by  this  name  of  the  "Burden  of  Proof,"  — to  attempt  this  is 
to  burst  the  sides  of  the  smaller  subject  and  to  bring  obscurity  over  the  whole  of  it. 
And,  moreover,  it  is  to  condemn  this  topic,  so  important  in  the  daily  conduct  of  legal 
affairs,  and  so  much  needing  a  clear  exposition,  to  a  continuance  of  that  neglect,  and 
that  slight  and  merely  incidental  treatment  which  it  has  so  long  suffered. 

The  Burden  of  Proof,     i  Harv.  Law  Rev.  48-49,  57-65,  69,  70. 

1  Bentham.  Works,  vi.  214.  "  This  to^ic  [the  onus  probandi]  .  .  .  seems  to  belong 
rather  to  Procedure  than  to  Evidence." 

2  3  Harv.  Law.  Eev.  141 ;  ib.  285. 
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ABRATH  V.  THE  NORTH  EASTERN  RAILWAY  COMPANY. 

Court  of  Appeal.     1883. 
[Reported  U  Q.  B.  D.  440.] 

Action  for  malicious  prosecution. 

At  the  trial  before  Cave  J.,  and  a  jury,  at  the  Durham  Summer  As- 
sizes, 1882,  the  following  material  facts  were  proved  in  evidence,  or 
admitted :  — 

On  the  10th  of  September,  1880,  a  collision  occurred  at  Ferr}'  Hill 
station,  on  the  defendants'  railway,  and  one  M.  McMann  alleged  that 
he  had  thereby  sustained  injuries.  McMann  was  attended  bj'  the  plain- 
tiff, G.  A.  Abrath,  a  doctor  of  medicine  and  surgery,  and  McMann 
brought  an  action  against  the  defendants  to  recover  damages.  The 
action  by  McMann  stood  for  trial  at  the  Northumberland  Summer  As- 
sizes, 1881,  but  it  was  settled  by  the  defendants  paying  to  the  plaintiff 
McMann,  725Z.  damages,  and  300Z.  costs. 

After  the  settlement,  the  directors  of  the  defendants'  company  re- 
ceived certain  information  from  Rayne,  a  surgeon,  who  was  the  medical 
adviser  of  the  railway  company  in  reference  to  accidents,  and  who  was 
authorized  to  employ  detectives  on  behalf  of  the  companj-.  The  direc- 
tors thereupon  employed  a  solicitor  named  Dix,  to  see  certain  persons 
and  take  their  statements.  Some  of  these  persons  were  relatives  of 
McMann,  and  others  were  well  acquainted  with  him,  and  their  state- 
ments, if  true,  showed  that  a  fraud  had  been  perpetrated  on  the  defend- 
ants ;  that  McMann  had  not  been  seriouslj'  injured  in  the  collision,  that 
the  injuries  of  which  McMann  had  complained  had  been  wilfully  pi-o- 
duced  by  the  present  plaintiff.  Dr.  Abrath,  with  the  consent  of  McMann, 
for  the  purpose  of  getting  money  from  the  defendants.  These  state- 
merits  were  submitted  to  the  directors  of  the  defendants'  companj-,  who 
thereupon  ordered  that  the  opinion  of  counsel  should  be  taken,  and 
counsel  advised  that  there  was  a  good  case  for  prosecuting  a  charge  of 
conspirac}'  against  McMann  and  Dr.  Abrath,  his  medical  adviser.  Two 
eminent  medical  men  were  of  opinion  that  the  case  of  the  alleged  in- 
juries to  McMann  was  an  imposture.  Thereupon  the  defendants  caused 
an  information  to  be  laid  before  justices,  against  the  plaintiff.  Dr. 
Abrath,  on  a  charge  of  conspiracy  to  cheat  and  defraud  the  defendants. 
He  was  committed  for  trial  and  was  tried  in  January,  1882,  and  ac- 
quitted, the  foreman  of  the  jury  adding  that  it  was  the  unanimous  wish 
of  the  jur}'  that  he  should  leave  the  Court  without  a  stain  upon  his 
character.  He  thereupon  commenced  the  present  action,  and  at  the 
trial  certain  witnesses  were  called  who  were  acquainted  with  McMann, 
and  gave  evidence  to  show  that  his  injuries  were  real  and  not  feigned, 
and  these  witnesses  had  not  been  seen  on  behalf  of  the  defendants  be- 
fore they  instituted  proceedings  against  the  plaintiff.    It  was  also  shown 
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that  the  persons  on  whose  statements  the  directors  had  ordered  the 
prosecution  to  be  iastituted  against  the  plaintiff,  were  of  bad  character, 
and  one  of  them  had  been  convicted  several  times,  and  also  that  their 
own  statements,  if  true,  established  that  thej'  were  accomplices  with 
the  plaintiff  and  McMann  in  the  couspirae3'.  For  the  defendants  it  was 
not  disputed  that  the  plaintiff  was  innocent  of  the  conspiracy,  but  it 
was  contended  that  thej'  were  justified  in  instituting  the  prosecution 
upon  the  faith  of  the  statements  laid  before  the  directors. 

Cave,  J.,  in  summing  up  to  the  jury,  told  them  that  it  was  for  the 
plaintiff  to  establish  a  want  of  reasonable  and  probable  cause  and 
malice,  and  then  proceeded  as  follows  ;  "  I  think  the  material  thing  for 
you  to  examine  about  is,  whether  the  defendants  in  this  particular  case 
took  reasonable  care  to  inform  themselves  of  the  true  facts  of  the  case. 
That,  I  think,  will  be  the  first  question  you  will  have  to  ask  yourselves 
—  did  they  take  reasonable  care  to  inform  themselves  of  the  true  facts 
of  the  case  ?  Because,  if  people  take  reasonable  care  to  inform  them- 
selves, and  notwithstanding  all  they  do,  thej'  are  misled,  because  people 
are  wicked  enough  to  give  false  evidence,  nevertheless  they  cannot  be 
said  to  have  acted  without  reasonable  and  probable  cause  ;  with  regard 
to  this  question,  you  must  bear  in  mind  that  it  lies  on  the  plaintiff  to 
prove  that  the  railway  company  did  not  take  reasonable  care  to  inform 
themselves.  The  meaning  of  that  is,  if  you  are  not  satisfied  whether 
they  did  or  not,  inasmuch  as  the  plaintiff  is  bound  to  satisfy  you  that 
they  did  not,"  the  railway  company  would  be  entitled  to  your  verdict  on 
that  point.  Then  there  is  another  point,  and  that  is,  when  they  went 
before  the  magistrates,  did  thej-  honestly-  believe  in  the  case  which  they 
laid  before  the  magistrates  ?  If  I  go  before  magistrates  with  a  case 
which  appears  to  be  good  on  the  face  of  it,  and  satisfy  the  magistrates 
that  there  ought  to  be  a  further  investigation,  while  all  the  time  I  know 
that  the  charge  is  groundless,  then  I  should  not  have  reasonable  and 
probable  cause  for  the  prosecution.  Therefore,  I  shall  have  to  ask  you 
that  question  along  with  the  others,  and  according  as  you  find  one  waj' 
or  the  other,  then  I  shall  tell  you  presently,  or  I  shall  direct  you, 
whether  there  was  or  was  not  reasonable  and  probable  cause  for  this 
prosecution.  If  you  come  to  the  conclusion  that  there  was  reasonable 
and  probable  cause,  or  rather  that  those  two  questions  should  be  an- 
swered in  the  afliirmative,  —  that  is,  that  the  defendants  did  take  care 
to  inform  themselves  of  the  facts  of  the  case,  and  they  did  honestly  believe 
in  the  case  which  they  laid  before  the  justices,  then  I  shall  tell  you,  in 
point  of  law,  that  this  amounts  to  reasonable  and  probable  cause,  and  in 
that  case  the  defendants  will  be  entitled  to  your  verdict ;  if,  on  the  other 
hand,  you  come  to  the  negative  conclusion,  if  you  think  that  the  de- 
fendants-did  not  take  reasonable  care  to  inform  themselves  of  the  facts 
of  the  case,  or  that  thej'  did  not  honestly  believe  the  case  which  they 
laid  befoi'e  the  magistrates,  then  in  either  of  those  cases  you  will  have 
to  ask  yourselves  this  further  question,  were  thej'  in  what  thej'  did 
actuated  bj'  malice,  that  is  to  say,  were  they  actuated,  by  some  motive 
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other  than  an  honest  desire  to  bring  a  man  whom  they  believed  to  have 
offended  against  the  criminal  law  to  justice?  If  j'ou  come  to  the  con- 
clusion that  they  did  honestly  believe  that,  then  thej'  are  entitled  again 
to  your  verdict,  but  if  you  come  to  the  conclusion  that  they  did  not 
honestly  believe  that,  but  that  they  were  actuated  by  some  indirect 
motive  other  than  a  sincere  wish  to  bring  a  supposed  guilty  man  to 
justice,  then  the  plaintiff  is  entitled  to  j'our  verdict,  and  then  it  will  be- 
come necessary  to  consider  the  question  of  damages." 

The  learned  judge  then  commented  upon  the  facts  of  the  case,  point- 
ing out  that  if  the  injuries  to  McMann  were  feigned  and  produced  wil- 
fully, and  if  his  case  was  one  of  imposture,  the  defendants  would  be 
compelled  to  rely  upon  the  evidence  of  persons  who  were  aware  what 
was  going  on',  and  further  pointing  out  that  as  to  the  fact  of  conspiracy 
the  defendants  could  not  expect  to  obtain  the  evidence  of  persons  of 
good  character  ;  he  then  proceeded  as  follows  :  "  Now,  gentlemen,  these 
are  the  circumstances  which  I  think  point  to  the  question  of  reasonable 
care  having  been  taken,  Did  they  take,  or  did  they  not  take,  reason- 
able care  in  informing  themselves  of  the  true  facts  of  the  case  ?  As  I 
have  said  just  now,  the  plaintiff  has  to  satisfy-  yoa  that  they  did  not ; 
if  you  are  satisfied  that  they  did,  j'ou  ought  to  answer  that  question  in 
favor  of  the  defendants.  If,  however,  you  are  satisfied  that  they  did 
not  take  reasonable  care,  then  you  must  answer  it  for  the  plaintiff." 

The  learned  judge  concluded  his  summing-up  as  follows :  "  The 
questions  which  I  ask  j'ou  are  these :  —  First,  did  the  defendants  take 
reasonable  care  to  inform  themselves  of  the  true  state  of  the  case? 
Secondly,  did  they  honestlj'  believe  the  case  which  they  laid  before  the 
magistrates?  If  both  questions  are  answered  in  the  affirmative,  that 
they  did  take  reasonable  care,  and  they  honestlj'  believed  the  case  thej' 
laid  before  the  magistrates,  that  is  a  verdict  for  the  defendants,  be- 
cause, please  bear  in  mind,  that  it  is  for  the  plaintiff  to  prove  that  they 
did  not.  Tlien  if  either  question  is  answered  in  the  negative,  that  is, 
if  the  defendants  did  not  take  reasonable  care,  or  if  they  did  not  hon- 
estly believe  the  case  which  they  laid  before  the  magistrates,  then 
you  must  ask  yourselves  this  further  question,  were  the  defendants  ac- 
tuated by  any  indirect  motive  in  preferring  this  charge  ?  If  they  were 
not,  then  again  your  verdict  must  be  for  the  defendants.  If  they  were, 
then  you  must  find  your  verdict  for  the  plaintiff,  and  then  in  that  case 
you  must  ask  yourselves  what  damages  you  give.'' 

The  jury  found,  first,  that  the  defendants  had  taken  reasonable  care 
to  inform  themselves  of  the  true  state  of  the  case  ;  and,  secondly,  that 
the  defendants  ht)nestly  believed  the  case  which  they  laid  before  the 
magistrates.  The  jury  did  not  answer  the  third,  question.  The  learned 
judge  held  that  these  findings  amounted  to  a  verdict  for  the  defendants, 
and  gave  judgment  for  the  defendants. 

The  plaintiff  having  obtained  in  the  Queen's  Bench  Division  a  rule  for 
a  new  trial  on  tlie  ground  of  misdirection,  it  was  made  absolute  bj'  Grove 
and  Lopes,  JJ.  (11  Q.B.D.  79>  These  learned  judges  were  of  opinion  that 
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ill  an  action  for  malicious  pi-osecution  where  the  defendant  undertakes 
to  bring  forward  facts  for  the  purpose  of  satisfying  not  the  jury  but  the 
judge  that  there  was  reasonable  and  probable  cause  for  prosecuting, ' 
the  onus  of  proving  those  facts  is  upon  the  person  who  brings  them 
forward ;  that  the  defendants  only  could  know  whether  they  had  taken 
reasonable  and  proper  care  to  inform  themselves  of  the  true  state  of  the 
case,  and  whether  they  honestly  believed  the  case  which  they  laid 
before  the  magistrates  ;  that  the  general  rule  should  be  followed,  which 
was  that  the  onus  rested  on  the  person  affirming ;  and  that  there  had 
been  a  misdirection  by  Cave,  J.,  in  telling  the  jury  that  the  onus  lay 
upon  the  plaintiff  to  prove  that  the  defendants  had  not  taken  reason- 
able care  to  inform  themselves  of  the  true  state  of  the  case,  and  had 
not  honestly  believed  the  case  which  they  laid  before  the  magistrates. 

The  defendants  appealed. 

During  the  argument  in  the  Court  of  Appeal  it  was  agreed  by  the  par- 
ties and  ordered  by  the  judges  that  the  plaintiff  should  be  at  liberty 
to  appeal  from  the  judgment  of  Cave,  J.,  and  to  raise  the  questions 
whether  there  was  reasonable  and  probable  cause  for  instituting  the 
prosecution  and  whether  the  judgment  had  been  rightly  entered  bj' 
Cave,  J.,  on  the  findings  of  the  jurj-. 

Sir  F.  Herschell,  S.  G-.,  and  Dighy  Seymour,  Q.  C.  ( Gainsford 
Bruce  and  J.  L.  Walton  with  them),  for  the  defendants. 

Sir  H.  Giffard,  Q.  G.,  and  McGlymont,  for  the  plaintiff. 

Brett,  M.E.  ...  In  the  present  case,  evidence  was  given  of  cir- 
cumstances upon  which  the  learned  judge  had  to  determine,  whether 
they  amounted  to  reasonable  and  probable  cause  for  instituting  the 
prosecution.  These  facts  or  circumstances  being  in  evidence,  another 
question  of  fact  arose  which  it  was  necessary  to  determine  in  order  to 
enable  the  judge  to  give  his  opinion  upon  all  the  existing  circumstances 
and  facts.  That  additional  question  of  fact  was,  whether  the  defend- 
ants had  taken,  reasonable  care  to  inform  themselves  of  the  true  state 
of  the  case.  Strong  evidence  had  been  given  that  certain  testimony 
or  statements  had  been  laid  before  those  who  instituted  the  prosecu- 
tion for  which  the  action  was  brought.  If  the  point  whether  reason- 
able care  had  been  taken,  had  not  been  raised,  the  judge  would  not 
have  assumed  a  want  of  reasonable  care  in  that  respect ;  it  would'  have 
been  assumed  on  all  sides  that  reasonable  care  had  been  taken.  But 
it  signifies  not  what  statements  were  laid  before  those  who  instituted 
the  prosecution,  if  they  received  them  carelessly,  or  if  they  did  not  take 
reasonable  care  to  inform  themselves  of  other  facts  with  which  they 
might  have  made  themselves  acquainted.  It  has  been  decided  that  the 
question  whether  reasonable  care  has  been  taken  by  those  who  institut- 
ed the  proceedings,  to  inform  themselves  of  the  true  state  of  the  case, 
must  be  determined  one  way  or  the  other,  in  order  to  enable  the  judge 
to  give  his  opinion.  Therefore,  it  becomes  a  necessarj'  part  of  the 
question  whether  there  was  an  absence  of  reasonable  cause,  to  deter- 
mine whether  reasonable  care  was  taken  by  the  defendants  to  inform 
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themselves  of  the  true  state  of  the  facts.  The  question,  whether  rea- 
sonable cave  has  or  has  not  been  taken  by  a  prosecutor  to  inform  him- 
self of  the  real  state  of  the  case,  is  not  mereh'  a  piece  of  evidence  to 
prove  some  fact,  but  it  is  a  question  which  is  itself  to  De  decided  bj- evi- 
dence, and  upon  which  evidence  to  prove  and  disprove  it  maj-  be  given. 
It  is  a  necessary  part  of  the  question  whether  there  was  reasonable  and 
probable  cause,  because  if  there  has  been  a  want  of  reasonable  care  on 
the  part  of  the  prosecutor  to  inform  himself  of  the  true  state  of  the 
case,  then  there  must  be  a  want  of  reasonable  and  probable  cause.  It 
is  one  of  those  facts  for  which  I  have  tried  to  fliid  a  proper  designation, 
but  I  have  not  succeeded  in  finding  one  satisfactory  to  mj-  mind  ;  it  may 
be  described  as  a  "  fundamental  "  fact,  in  order  to  tr}'  to  distinguish  it 
from  a  fact  which  is  merely  evidence  of  something  else.  It  is  a  fact 
which  it  would  be  necessary  to  allege  and  prove,  and  it  is  not  merely'  a 
fact  which  is  evidence  of  something  which  is  to  be  alleged  and  proved. 

Therefore,  it  is  to  my  mind  a  fact  of  which  the  burden  of  proof  lies 
upon  the  person  who  alleges  it,  and  it  falls  within  the  rule  which  I  have 
stated.  The  burden  of  proof  of  satisfjing  a  jury  that  there  was  a  want 
of  reasonable  care  lies  upon  the  plaintiff,  because  the  proof  of  that  want 
of  reasonable  care  is  a  necessary  part  of  the  larger  question,  of  which 
the  burden  of  proof  lies  upon  him,  namelj',  that  there  was  a  want  of 
reasonable  and  probable  cause  to  institute  the  prosecution.  It  follows, 
therefore,  to  my  mind,  that  if  the  direction  of  Cave,  J.,  to  the  jury  was 
simply  that  it  was  a  necessary  part  of  the  question  whether  there  was 
a  want  of  reasonable  and  probable  cause  for  instituting  the  prosecution 
against  the  plaintiff,  that  it  should  be  decided  whether  reasonable  care 
had  been  taken  bs'  the  defendants  to  inform  themselves  of  the  true  state 
of  the  case,  and  that  the  burden  of  proving  that  minor  proposition,  as 
well  as  the  whole  proposition,  laj-  upon  the  plaintiff,  it  is  a  direction 
which  cannot  be  impeached.  This  was  in  substance  the  direction  of  Cave, 
J.,  and  I  feel  certain  that  his  meaning  was  understood  by  the  jury.  .  .   . 

But  then  it  is  contended  (I  think  fallaciously),  that  if  the  plaintiff 
has  gi\en  prima  facie  evidence,  which,  unless  it  be  answered,  will  en- 
title him  to  have  the  question  decided  in  his  favor,  the  burden  of  proof 
is  shifted  on  to  the  defendant  as  to  the  decision  of  the  question  itself. 
This  contention  seems  to  be  the  real  ground  of  the  decision  in  the 
Queen's  Bench  Division.  I  cannot  assent  to  it.  It  seems  to  me  that 
the  propositions  ought  to  be  stated  thus  :  the  plaintiff  maj'  give  prima 
facie  evidence  which,  unless  it  be  answered  eitlier  by  contradictor}-  evi- 
dence or  by  the  evidence  of  additional  facts,  ought  to  lead  the  jury  to 
find  the  question  in  his  favor :  the  defendant  may  give  evidence  either 
by  contradicting  the  plaintiffs  evidence  or  by  proving  other  facts :  the 
jury  have  to  consider  upon  the  evidence  given  upon  both  sides,  whether 
they  are  satisfied  in  favor  of  the  plaintiff  with  respect  to  the  question 
which  he  calls  upon  them  to  answer ;  if  they  are,  they  must  find  for  the 
plaintiff;  but  if  upon  consideration  of  the  facts  they  come  clearly  to  the 
opinion  that  the  question  ought  to  be  answered  against  the  plaintiff, 
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they  must  find. for  the  defendant.  Then  comes  this  difflcultj- —  suppose 
that  the  jury,  after  considering  the  evidence,  are  left  in  real  doubt  as 
to  which  way  they  are  to  answer  the  question  put  to  them  on  behalf  of 
the  plaintiff;  in  that  case  also  the  burden  of  proof  lies  upon  the  plaintiff, 
and  if  the  defendant  has  been  able  by  the  additional  facts  which  he  has 
adduced  to  bring  the  minds  of  the  whole  jury  to  a  real  state  of  doubt, 
the  plaintiff  has  failed  to  satisfy  the  burden  of  proof  which  lies  upon  him. 
Cave,  J.,  told  the  jury  that  the  burden  of  proof  lay  upon  the  plaintiff,  and 
I  think  that  the  effect  of  his  summing  up  as  to  this  point  may  be  stated 
as  follows  :  "Take  the  evidence  before  }'ou  ;  if  3'our  minds  are  made  , 
up  one  way  or  the  other,  there  will  be  no  difficulty ;  but  if  after  con- 1 
sideration  you  remain  in  doubt  how  the  questions  which  I  put  to  you  il 
ought  to  be  answered,  I  tell  you  that  the  burden  of  proof  lies  upon  the/ 
plaintiff,  and  if  either  the  plaintiffs  evidence  or  the  defendants'  evi-/ 
dence  added  to  the  plaintiff's  has  really  left  you  in  doubt,  the  plaintiff 
has  failed  to  satisfy  the  burden  of  proof  which  lies  upon  him."  It  is 
said  that  the  expression  "burden  of  proof"  is  capable  of  improve- 
ment :  I  do  not  doubt  that  it  may  be  improved,  but  whoever  attempts 
to  improve  it  before  fi  jury,  will  be  ti-ying  a  dangerous  experiment.  It 
is  a  form  of  expression  which  lias  been  used  over  and  over  again,  it  is 
a  form  of  expression  which  is  known  to  the  class  of  persons  from 
whom  jurors  are  drawn,  and  which,  explained  as  Cave,  J.,  did  explain 
it,  is  well  understood  bj'  them ;  and  although  a  more  accurate  expres- 
sion might  be  found,  there  would  be  bj-  extreme  accuracy  danger  of 
puzzling  inaccurate  minds.  In  ray  opinion  it  is  better  to  continue  to 
use  this  expression.  It  is  no  mis-direction  not  to  tell  the  jury  every- 
thing which  might  have  been  told  them  :  there  is  no  mis-direction,  un- 
less the  judge  has  told  them  something  wrong,  or  unless  what  he  has 
told  them  would  make  wrong  that  which  he  has  left  them  to  understand. 
Non-direction  merely  is  not  mis-direction,  and  those  who  allege  mis- 
direction must  show  that  something  wrong  was  seM,  or  that  something 
was  said  which  would  make  wrong  that  which  was  left  to  be  under- 
stood. In  the  present  case  I  can  see  nothing  but  what  was  accurate 
and  proper  to  give  as  a  direction  to  the  jury.  .  .  . 

For  these  reasons  I  differ  from  the  decision  of  the  Queen's  Bench 
Division  upon  the  question  whether  a  new  trial  should  be  granted,  and 
I  think  that  the  appeal  from  the  order  for  a  new  trial  must  be  allowed. 
I  think  that  the  appeal  by  the  plaintiff  from  the  judgment  of  Cave,  J., 
must  be  dismissed. 

BowEN,  L.J,  I  should  be  better  pleased  to  leave  the  judgment  of  the 
Master  of  the  Rolls  without  any  addition  of  my  own,  and  if  I  were  to 
consult  my  own  convenience  I  should  do  so,  especially  for  this  reason, 
that  although  it  is  not  diflfieult  to  come  to  a  true  view  of  the  law,  this  is 
a  case  in  which  the  expression  of  the  law  becomes  peculiarly  diflScult ; 
but  the  case  is  important  to  the  parties,  and  the  judgment  of  the 
Queen's  Bench  Division  was  contrary  to  ours,  and  the  case  has  been 
well  argued,  and  I  think  that  it  would  not  be  right  to  shrink  from  the 
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burden  of  stating  my  own  view  of  the  case  and  of  pointing  out  tlie  weak 
places  in  the  argument  addressed  to  us. 

This  action  is  for  malicious  prosecution,  and  in  an  action  for  mali- 
cious prosecution  the  plaintiff  has  to  prove,  first,  that  he  was  innocent 
and  that  his  innocence  was  pronounced  by  the  tribunal  before  which 
the  accusation  was  made ;  secondly,  that  there  was  a  want  of  reason- 
able and  pi'obable  cause  for  the  prosecution,  or,  as  it  may  be  otherwise 
stated,  that  the  circumstances  of  the  case  were  such  as  to  be  in  the 
e3'es  of  the  judge  inconsistent  with  the  existence  of  reasonable  and 
probable  cause  ;  and,  lastly,  that  the  proceedings  of  which  he  complains 
were  initiated  in  a  malicious  spirit,  that  is,  from  an  indirect  and  im- 
proper motive,   and  not  in  furtherance  of  justice.      All  those   three 
propositions  the  plaintiff  has  to  make  out,  and  if  any  step  is  necessarj- 
to  make  out  anj'  one  of  those  three  propositions,  the  burden  of  making 
good  that  step  rests  upon  the  plaintiff.     I  think  that  the  whole  of  the 
fallacy  of  the  argument  addressed  to  us,  lies  in  a  misconception  of  what 
the  learned  judge  really  did  say  at  the  trial,  and  in  a  misconception  of 
the  sense  in  which  the  term  "burden  of  proof"  was  used  b}'  him. 
Whenever  litigation  exists,  somebody  must  go  on  with  it ;  the  plaintiff 
is  the  first  to  begin  ;  if  he  does  nothing,  he  fails  ;  if  he  makes  a  prima 
facie  case,  and  nothing  is  done  to  answer  it,  the  defendant  fails.     The 
test,  therefore,  as  to  the  burden  of  proof  or  onus  of  proof,  whichever  term 
is  used,  is  simply  this :  to  ask  oneself  which  party  will  be  successful  if 
no  evidence  is  given,  or  if  no  more  evidence  is  given  than  has  been 
given  at  a  particular  point  of  the  case,  for  it  is  obvious  that  as  the  con- 
troversy involved  in  the  litigation  travels  on,  the  parties  from  moment 
to  moment  may  reach  points  at  which  the  onus  of  proof  shifts,  and  at 
which  the  tribunal  will  have  to  say  that  if  the  case  stops  there,  it  must 
be  decided  in  a  particular  manner.     The  test  being  such  as  I  have 
stated,  it  is  not  a  burden  that  goes  on  for  ever  resting  on  the  shoulders 
of  the  person  upon  whom  it  is  first  cast.     As  soon  as  he  brings  evi- 
dence which,  until  it  is  answered,  rebuts  the  evidence  against  which  he 
is  contending,  then  the  balance  descends  on  the  other  side,  and  the 
burden  rolls  over  until  again  there  is  eyidenee  which  once  more  turns 
the  scale.     That  being  so,  the  question  of  onus  of  proof  is  only  a  rule 
for  'deciding  on  whom  the  obligation  of  going  further,  if  he  wishes  to 
win,  rests.     It  is  not  a  rule  to  enable  the  jury  to  decide  on  the  value  of 
conflicting  evidence.     So  soon  as  a  conflict  of  evidence  arises,  it  ceases 
to  be  a  question  of  onus  of  proof     There  is  another  point  which  must 
be  cleared  in  order  to  make  plain  what  I  am  about  to  sa}-.     As  causes 
are  tried,  the  term  "  onus  of  proof"  may  be  used  in  more  ways  than 
one.     Sometimes  when  a  cause  is  tried  the  jury  is  left  to  find  generally 
for  either  the  plaintiff  or  the  defendant,  and  it  is  in  such  a  case  essen- 
tial that  the  judge  should  tell  the  jury  on  whom  the  burden  of  making 
out  the  case  rests,  and  when  and  at  what  period  it  shifts.     Issues  again 
may  be  left  to  the  jury  upon  which  they  are  to  find  generally  for  the 
plaintiff  or  the  defendant,  and  they  ought  to  be  told  on  whom  the  bur- 
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den  of  proof  rests  ;  and  indeed  it  is  to  be  observed  that  very  often  the 
burden  of  proof  will  be  shifted  within  the  scope  of  a  particular  issue 
b}'  presumptions^of  law  which  have  to  be  explained  to  the  jury.  But 
there  is  another  way  of  conducting  a  trial  at  Nisi  Prius,  which  is  by 
asking  certain  definite  questions  of  the  jury.  If  there  is  a  conflict  of 
evidence  as  to  these  questions,  it  is  unnecessary,  except  for  the  purpose 
of  making  plain  what  the  judge  is  doing,  to  explain  to  the  jhry  about 
onus  of  proof,  unless  there  are  presumptions  of  law,  such  as,  for  in- 
stance, the  presumption  of  consideration  for  a  bill  of  exchange,  or  a 
presumption  of  consideration  for  a  deed.  And  if  the  jury  is  asked  by 
the  judge  a  plain  question,  as,  for  instance,  whether  they  believe  or 
disbelieve  the  principal  witness  called  for  the  plaintiff,  it  is  unnecessary 
to  explain  to  them  about  the  onus  of  proof,  because  the  only  answer 
which  they  have  to  give  is  Yes  or  No,  or  else  they  cannot  tell  what  to 
say.  If  the  jurj'  cannot  make  up  their  minds  upon  a  question  of  that 
kind,  it  is  for  the  judge  to  say  which  partj^  is  entitled  to  the  verdict.  I 
do  not  forget  that  there  are  canons  which  are  useful  to  a  judge  in  com- 
menting upon  evidence  and  rules  for  determining  the  weight  of  con- 
flicting evidence  ;  but  they  are  not  the  same  as  onus  of  proof.  Now  in 
an  action  for  malicious  prosecution  the  plaintiff  has  tlie  burden  through- 
out of  establishing  that  the  circumstances  of  the  prosecution  were  such 
that  a  judge  can  see  no  reasonable  or  probable  cause  for  instituting  it. 
In  one  sense  that  is  the  assertion  of  a  negative,  and  we  have  been 
pressed  with  the  proposition  that  when  a  negative  is  to  be  made  out  the 
onus  of  proof  shifts.  That  is  not  so.  If  the  assertion  of  a  negative  is 
an  essential  part  of  the  plaintiff's  case,  the  proof  of  the  assertion  still 
rests  upon  the  plaintiff.  The  terms  "  negative"  and  "  affirmative"  are 
after  all  relative  and  not  absolute.  In  dealing  with  a  question  of  negli- 
gence, that  term  may  be  considered  either  as  negative  or  affirmative 
according  to  the  definition  adopted  in  measuring  the  dutj'  which  is 
neglected.  Wherever  a  person  asserts  aflSrmatively  as  part  of  his  case 
that  a  certain  state  of  facts  is  present  or  is  absent,  or  that  a  particular 
thing  is  insufficient  for  a^)articular  purpose,  that  is  an  averment  which 
he  is  bound  to  prove  positively.  It  has  been  said  that  an  exception 
exists  in  those  cases  where  the  facts  lie  peculiarly  within  the  knowl- 
edge of  the  opposite  party.  The  counsel  for  the  plaintiff  have  not 
gone  the  length  of  contending  that  in  all  those  cases  the  onus  shifts, 
and  that  the  person  within  whose  knowledge  the  truth  peculiarly  lies  is 
bound  to  prove  or  disprove  the  matter  in  dispute.  I  think  a  proposi- 
tion of  that  -kind  cannot  be  maintained,  and  that  the  exceptions  sup- 
posed to  be  found  amongst  cases  relating  to  the  game  laws  may  be 
explained  on  special  grounds. 

To  come  back  to  the  question  of  the  present  trial,  it  is  possible  that 
the  language  of  Cave,  J.,  has  been  misunderstood  ;  and  we  must  look 
and  see,  out  of  the  ways  in  which  the  question  might  possibly  be  tried, 
which  way  he  has  selected,  because  as  soon  as  it  is  seen  which  mode  of 
trial  he  has  selected  a  great  advance  is  made  towards  seeing  that  the 


58        ABEATH  V.    THE  NORTH  EASTERN  RAILWAY  CO.   [CHAP.  I. 

criticisms  which  have  been  made  on  his  direction  are  unsound.  A 
judge  may  leave  the  jury  to  find  a  general  verdict,  explaining  to  the 
jurj'  what  the  disputed  facts  are,  telling  them  that  if  they  find  the  dis- 
puted facts  in  favor  of  one  side  or  the  other,  his  opinion  as  to  reason- 
able and  probable  cause  will  diflfer  accordingly,  telling  them  what,  in 
each  alternative,  his  view  will  be,  and  enabling  them  to  apply  that 
statement  with  reference  to  the  issue  as  to  malice ;  that  is  a  way  which 
^n  a  very  simple  kind  of  case  may  be  adopted.  But  I  think  it  necessary 
only  to  state  as  much  as  I  have  stated  about  it,  to  see  that  a  very  clear 
head  and  a  very  clear  tongue  will  be  required  to  conduct  a  complicated 
case  to  a  general  verdict  in  that  way.  Aeeordinglj-,  judges  have  been 
in  the  habit  of  adopting  a  different  course  whenever  there  are  circum- 
stances of  complication.  A  judge  maj*  accordingly  do  this ;  he  may 
tell  the  jury  what  the  issues  or  questions  are,  and  at  the  same  time  in- 
form them  what  will  be  the  effect  upon  the  verdict,  which  they  will 
ultimately  be  asked  to  find,  of  the  answers  they  give  to  the  specific 
questions,  leaving  the  jury  both  to  answer  the  questions  and  then  to 
find  a  verdict,  after  he  has  explained  to  them  what  result  the  answers 
to  the  questions  will  involve.  That  is  the  waj'  in  which  Cave,  J.,  really 
did  try  this  case.  There  is  a  third  way  in  which  a  judge  ma}-  conduct 
the  trial,  by  asking  the  jury  specific  questions,  and  not  leaving  it  to 
them  to  find  the  verdict,  but  entering  the  judgment  upon  their  findings 
himself.  That  is  a  third  waj',  'and  that  was  not  adopted  in  form  by  the 
learned  judge,  although  it  will  be  observed  it  differs  only  slightlj'  in 
form  from  the  second  mode  of  procedure,  which  he,  in  fact,  did  adopt. 
Now,  if  the  judge  adopts  the  second  method  of  procedure,  it  is  obvious 
that  he  is  putting  specific  questions  to  the  jury  with  the  intention,  as 
soon  as  they  have  answered  the  specific  questions,  to  request  them  to 
go  still  further,  and  to  find  a  general  verdict  one  way  or  the  other  on 
such  answers.  It  is  obvious  that  it  is  not  required  in  such  a  case  to 
explain  to  them  the  meaning  of  onus  of  proof  exactlj'  in  the  same  way 
as  if  he  left  them  generallj-  to  find  a  verdict.  In  answering  the  specific 
questions,  where  there  is  confiict  of  evidence  they  do  not  require  to  be 
told  where  the  onus  of  proof  lies,  provided  the  alternative  is  always  left 
to  them  to  say,  "  we  do  not  think  the  materials  enable  us  to  answer 
this  or  that  question."  But  still  a  judge  trying  the  case  would  prob- 
ably let  the  jury  know,  as  intelligent  persons,  the  result  of  what  they 
were  doing,  and  might  easily  explain  to  them  so  much  of  the  ijiw  about 
onus  of  proof,  as  gave  them  an  intelligent  interest  in  their  functions.  I 
really  do  not  think  that  Cave,  J.,  did  more  than  that.  .  .  . 

The  ground  of  our  decision  comes  back  to  what  was  suggested. 
Who  had  to  make  good  their  point  as  to  the  proposition  whether  the 
defendants  had  taken  reasonable  and  proper  care  to  inform  themselves 
of  the  true  state  of  the  case  ?  The  defendants  were  not  bound  to  make 
good  anything.  It  was  the  plaintiffs  duty  to  show  the  absence  of 
reasonable  care ;  and  it  is,  I  think,  because  the  Court  below  has  been 
drawn,  if  I  may  use  the  expression,  into  thinking  that  what  Cave,  J., 
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■was  really  leaving  to  the  jurj'  was  an  issue  upon  a  subordinate  fact, 
that  I  respectful!}'  differ  from  their  view. 

Fky,  L.  J.,  concurred. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division  allowed, 
and  appeal  from  the  judgment  of  Cave,  J.,  dismissed.^ 


POWERS   V.   EUSSELL^ 

Supreme  Judicial  Court  of  Massachusetts,     1832. 

lEeporled,  13  Pick.  69.] 

Bill  in  equity  to  redeem.  The  bill  alleges  that  Nathan  Powers,  on 
September  3,  1822,  was  seised  of  certain  land  situate  partly  in  Green- 
wich, in  the  county  of  Hampshire,  and  partly  in  Hardwicke,  in  the 
county  of  Worcester,  and  that  on  that  day  he  conveyed  the  same  in 
mortgage  to  the  defendant ;  that  afterwards,  on  the  same  day,  the 
mortgagor  made  a  second  mortgage  of  the  same  land  to  the  plaintiff, 
upon  condition  that  the  mortgagor  should  pay  a  note  given  pn  the 
same  da}-  for  1600  dollars,  payable  on  April  1,  1823,  with  interest;  by 
force  of  all  which  the  plaintiff  became  seised  of  the  right  ^  equity  to 
redeem  ;  and  that  the  note  for  1600  dollars  remains  unpaid!) 

The  defendant,  in  his  answer,  denies  that  Nathan  Powers  made  a 
second  mortgage  to  the  plaintiff,  as  set  out  in  the  bill,  or  ever  trans- 
ferred his  right  in  equity  of  redeeming  the  mortgaged  premises,  either 
mediately  or  directly,  to  the  plaintiff;  and  he  states,  that  he  has  been 
informed  and  believes,  that  if  any  deed  like  that  pretended  to  have 
been  made  to  the  plaintiff  was  ever  written,  the  same  was  never  dulj- 
executed  and  delivered  by  Nathan  to  the  plaintiff,  or  if  executed  and 
delivered,  that  the  same  was  done  by  conspiracy  between  Nathan  and 
■the  plaintiff  to  hinder,  defeat,  and  delay  the  creditors  of  Nathan, 
and  therefore  was  fraudulent  and  void. 

The  plaintiff  filed  a  general  replication. 

An  auditor  appointed  by  the  Court  of  Common  Pleas  to  audit  the 
claims  of  the  parties  and  to  state  the  facts,  reported,  [&c.].  ... 

It  was  agreed  by  the  parties,  that  the  testimony  reported  by  the 
auditor  should  have  the  same  effect  as  if  it  had  been  given  upon  a  com- 
mission to  take  the  depositions  of  the  witnesses. 

The  cause  was  argued  in  writing. 

Bates  and  Dewep,  for  the  plaintiff. 

-£.  Strong  and  Forbes,  contra. 

Sha^w,  C.  J.,  delivered  the  opinion  of  the  Court.  The  questions  pre- 
sented in  this  case  arise  upon  a  bill  in  equity,  brought  to  redeem  cer- 

1  For  the  English  usage,  see  Steph.  Dig.  Ev.  arts.  93,  95,  96  ;  Best,  Ev.  ss.  267,  319. 
-^Ed. 
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tain  parcels  of  real  estate,  lying  partly  in  the  county  of  Hampshire  and 
partly  in  the  county  of  Worcester. 

It  is  conceded  that  in  1822,  Nathan  Powers,  the  brother  of  the  plain- 
tiff, having  received  a  conveyance  of  the  same  estate  from  Peter  Rus- 
sell the  defendant,  who  was  then  his  wife's  father,  on  the  same  day 
duly  executed  and  delivered  to  the  defendant  a  mortgage  deed,  condi- 
tioned to  perform  a  bond  then  entered  into,  to  support  and  maintain 
the  defendant  in  the  manner  therein  more  particularly  specified,  during 
his  Ufe. 

The  claim  of  the  plaintiff  is,  that  the  same  Nathan  Powers,  who  has 
since  deceased,  immediately  after  making  the  deed  above  mentioned, 
executed  another  mortgage  deed  to  the  plaintiff,  in  virtue  of  which  he 
claims  a  right  to  redeem. 

The  execution  and  delivery  of  this  last  mortgage  are  denied'bj-  the 
defendant,  and  the  points  raised  and  considered  have  turned  wholly 
upon  this  question.  It  is  very  clear,  that  to  enable  the  plaintiff  to 
maintain  his  bill  to  redeem,  he  must  prove  affirmatively,  that  he  stands 
in  the  character  of  a  grantee  of  the  premises  from  the  original  mortga- 
gor, and  that  in  regard  to  this  point  the  burdeu  of  proof  is  upon  the 
plaintiff. 

The  mode  in  which  the  questions  of  fact  are  brought  before  the 
Court,  is  peculiar,  but  we  can  perceive  no  objection  to  it.  The  case 
has  been  by  consent  referred  to  an  auditor,  who  has  reported  the  facts 
and  the  evidence,  and  it  is  agreed  by  the  parties,  that  such  is  the  evi- 
dence, and  all  the  evidence,  applicable  to  the  cause,  and  that  it  is  sub- 
mitted to  the  Court,  subject  to  any  exception  in  regard  to  its  competency, 
in  the  same  manner  as  if  it  had  been  regularlj'  taken  in  the  cause.  The 
case,  therefore,  stands  upon  the  same  footing  as  if  tried  upon  conces- 
sions or  an  agreed  statement  of  facts ;  and  derives  its  character,  not 
from  the  fact  of  its  having  been  reported  by  an  auditor,  but  from  the 
consent  and  admissions  of  the  parties.  .  .  . 

It  may  be  useful  to  say  a  word  upon  the  subject  of  the  burden  of 
proof.  It  was  stated  here,  that  the  plaintiff  had  made  out  &  prima 
facie  case,  and,  therefore,  the  burden  of  proof  was  shifted  and  placed 
upon  the  defendant.  In  a  certain  sense  this  is  true.^  "Where  the  party 
having  the  burden  of  proof  establishes  a  prima  facie  case,  and  no 
proof  to  the  contrary  is  offered,  he  will  prevail.  Therefore  the  other 
party,  if  he  would  avoid  the  effect  of  snoii  prima  facie  case,  must  pro- 
duce evidence,  of  equal  or  greater  weight,  to  balance  and  control  it,  or 
he  will  fail.  Still  the  proof  upon  both  sides  applies  to  the  aflBrmative 
or  negative  of  one  and  the  same  issue,  or  proposition  of  fact ;  and  the 
party  whose  case  requires  the  proof  of  that  fact,  has  all  along  the  bur- 
den of  proof.  It  does  not  shift,  though  the  weight  in  either  scale  may 
at  times  preponderate. 

'  But  where  the  party  having  the  burden  of  proof  gives  competent  and 
prima  facie  evidence  of  a  fact,  and  the  adverse  partj-,  instead  of  pro- 
ducing proof  which  would  go  to  negative  the  same  proposition  of  fact, 
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proposes  to  show  another  and  a  distinct  proposition  which  avoids  the 
effect  of  it,  there  the  burden  of  proof  shifts,  and  rests  upon  the  party  j 
proposing  to  show  the  latter  fact. 

To  ilhistrate  this  ;  — prima  facie  evidence  is  given  of  the  execution 
and  delivery  of  a  deed  ;  contrary  evidence  is  given  on  the  other  side, 
tending  to  negative  such  fact  of  delivery ;  this  latter  is  met  by  other 
evidence,  and  so  on  through  a  long  inquir3'.  The  burden  of  proof  has 
not  shifted,  though  the  weight  of  evidence  may  have  shifted  frequently ; 
but  it  rests  on  the  party  who  originally  took  it.  But  if  the  adverse 
party  offers  proof,  not  directly  to  negative  the  fact  of  delivery,  but  to 
show  that  the  deed  was  delivered  as  an  escrow,  this  admits  the  truth  of 
the  former  proposition,  and  proposes  to  obviate  the  effect  of  it,  bj' 
showing  another  fact,  namely,  that  it  was  delivered  as  an  escrow.  Here 
the  burden  of  proof  is  on  the  latter. 

Applying  these  rules  to  the  present  case,  it  is  manifest  that  the  bur- 
den of  proof  was  upon  the  plaintiff  through  the  whole  inquiry.  The 
question  was,  whether  the  instrument  was  ever  delivered  by  Nathan 
Powers  to  Chester  Powers  as  his  deed.  .  .  . 

On  the  whole  proof,  the  Court  are  of  opinion,  that  there  is  no  suffi- 
cient evidence  of  the  delivery  of  the  deed  by  Nathan  Powers  to  Chester 
Powers.  .  .  .^  Bill  dismissed. 


BARRY  V.  BUTLIN. 
Privt  Council.     1838. 
[Reported  2  Moore,  P.  C.  480.] 

Pendock  Barry,  of  ToUerton  Hall,  in  the  County  of  Nottingham, 
the  testator,  respecting  the  validity  of  whose  will  the  present  appeal 
arose,  died  on  the  13th  of  March,  1833,  at  the  age  of  seventy-six  years, 
a  widower,  leaving  behind  him  the  appellant,  his  son  and  heir,  and  only 
next  of  kirty 

On  the  24th  of  September,  1827,  the  deceased  executed  his  will  in 
duplicate,  at  the  house  of  Percy,  his  attorney,  in  the  presence  of  two 
witnesses,  whereby  he  appointed  the  respondent,  James  Butlin,  sole 
executor  and  residuary  legatee,  and  amongst  other  legacies  bequeathed 
to  Percy  £3,000,  to  Butlin  £2,000,  and  to  Whitehead,  his  butler, 
£3,000. 

The  validity  of  this  will  was  disputed  by  the  appellant,  on  the  ground 
that  the  execution  was  procured  by  the  fraud  and  conspiracj'  of  Percy, 
Butlin,  and  Whitehead,  at  a  time  when  the  deceased  was  of  unsound 
mind,  and  wholly  incapable  of  making  or  executing  a  will,  or  of  doing 
any  act  requiring  thought,  judgment,  and  reflection. 

The  respondent  propounded  the  above  will  for  probate  in  the  Pre- 
rogative Court  of  Canterbury. 

1  For  comments  on  the  Massachusetts  usage,  see  4  HaiT.  Law  Eev.  67-69.  —  Ed. 
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A  caveat  having  been  entered  by  the  appellant,  allegations  and 
exhibits  were  brought  in  by  both  parties,  and  witnesses  examined  in 
support  thereof. 

I'he  facts  and  circumstances  pleaded,  and  material  to  the  issue,  are 
stated  very  fully  in  the  judgment. 

After  various  interlocutorj-  proceedings,  the  judge  of  the  Prerogative 
Court,  Sir  Herbert  Jenner,  on  the  6th  of  September,  1837  (reported 

1  Curteis,  Ecc.  Eep.  614),  pronounced  for  the  force  and  validitj'  of 
the  will. 

The  appellant  appealed  from  this  sentence  to  the  Queen  in  Council. 

Mr.  Cresswell,  Q.  C,  and  Dr.  Addams,  for  the  appellant. 

The  Queen's  Advocate  (Sir  John  Dodson)  and  Mr.  Thesiger,  Q.  C, 
for  the  respondent. 

Mr.  Baron  Parke.  The  rules  of  law  according  to  which  cases  of 
this  nature  are  to  be  decided,  do  not  admit  of  an3-  dispute,  so  far  as 
they  are  necessary  to  the  determination  of  the  present  appeal :  and 
they  have  been  acquiesced  in  on  both  sides.  These  rules  are  two ; 
the  first,  that  the  onus  probandi  lies  in  every  case  upon  the  party- 
propounding  a  will ;  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free  and  capable 
testator. 

The  second  is,  that  if  a  partj-  writes  or  prepares  a  will,  under  which 
he  takes  a  benefit,  that  is  a  circumstance  that  ought  generally  to  excite 
the  suspicion  of  the  court,  and  calls  upon  it  to  be  vigilant  and  jealous 
in  examining  the  evidence  in  support  of  the  instrument,  in  favor  of 
which  it  ought  not  to  pronounce  unless  the  suspicion  is  removed,  and 
it  is  judicially  satisfied  that  the  paper  propounded  does  express  the  true 
will  of  the  deceased. 

These  principles,  to  the  extent  that  I  have  stated,  are  well  estab- 
lished. The  former  is  undisputed.  The  latter  is  laid  down  bj-  Sir 
John  Nicholl,  in  substance,  in  Paske  v.  Ollatt,  2  Phill.  323  ;  Ingram 
V.  Wyatt,  1  Hagg.  JEcc.  Rep.  388  ;  and  Billinghurst  v.  Vickers,  1  Phill. 
187  ;  and  is  stated  by  that  very  learned  and  experienced  judge  to  have 
been  handed  down  to  him  by  his  predecessors,  and  this  tribunal  have 
sanctioned  and  acted  upon  it  in  a  recent  case  ;  that  of  Jiaker  v.  Batt, 

2  Moore,  P.  C.  317. 

Their  Lordships  are  fully  sensible  of  the  wisdom  of  this  rule,  and 
the  importance  of  its  practical  application  on  all  occasions.  At  the 
same  time,  their  Lordships  think  it  fit  to  observe,  especially  as  there 
has  been  some  discussion  upon  these  points,  towards  the  close  of  this 
inquiry,  that  some  of  the  expressions  reported  to  have  been  used  bj- 
Sir  John  Nicholl  in  laying  down  this  doctrine,  appear  to  them  to  be 
somewhat  equivocal,  and  capable  of  leading  into  error  in  the  investi- 
gation and  decision  of  questions  of  this  nature.  It  is  said  that  where 
the  party  benefited  prepares  the  will,  "the  presumption  and  onus  pro- 
bandi is  against  the  instrument,  and  the  proof  must  go  not  merelj'  to 
the  act  of  signing,  but  to  the  knowledge  of  the  contents  of  the  paper ;  " 
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and  that,  "  where  the  capacity  is  doubtful,  there  must  be  proof  of  in- 
structions or  redding  oner."  If,  by  these  expressions,  tlie  learned 
judge  meant  merely  to  say,  that  there  are  cases  of  wills  prepared  by 
a  legatee,  so  pregnant  with  suspicion,  that  the3'  ought  to  be  pronounced 
against  in  the  absence  of  evidence  in  support  of  them,  and  that  extend- 
ing to  clear  proof  of  the  actual  knowledge  of  the  contents,  by  the 
supposed  testator,  and  that  instructions  proceeding  from  him,  or  the 
reading  over  the  instrument  bj'  or  to  him,  are  the  most  satisfactory 
evidence  of  such  knowledge;  we  fully  concur  in  the  proposition,  so 
understood ;  in  all  probability  the  learned  judge  intended  no  more  than 
this.  But  if  the  words  used  are  to  be  construed  strictly ;  if  it  is  in- 
tended to  be  stated  as  a  rule  of  law,  that  in  every  case  in  which  the 
partj'  preparing  a  will  derives  a  benefit  under  it,  the  onus  probandi  is 
shifted,  and  that  not  onlj'  a  certain  measure  but  a  particular  species  of 
proof  is  thereupon  required  from  the  party  propounding  the  will,  —  we 
feel  bound  to  say  that  we  assume  the  doctrine  to  be  incorrect. 

The  strict  meaning  of  the  term  onus  probandi  is  this,  that  if  no 
evidence  is  given  by  the  party  on  whom  the  burden  is  cast,  the  issue 
must  be  found  against  hira.^  In  all  cases  the  onus  is  imposed  on  the 
party  propounding  a  will ;  it  is  in  general  discharged  by  proof  of 
capacity  and  the  fact  of  execution,  from  which  the  knowledge  of  and 
assent  to  the  contents  of  the  instrument  are  assumed,  and  it  cannot  be 
that  the  simple  fact  of  the  partj'  who  prepared  the  will  being  himself  a 
legatee,  is  in  every  case,  and  under  all  circumstances,  to  create  a  con- 
trary presumption,  and  to  call  upon  the  court  to  pronounce  against  the 
will,  unless  additional  evidence  is  produced  to  prove  the  knowledge  of 
its  contents  by  the  deceased.  A  single  instance,  of  not  unfrequent 
occurrence,  will  test  the  truth  of  this  proposition.  A  man  of  acknowl- 
edged competence  and  habits  of  business,  worth  £100,000,  leaves  the 
bulk  of  his  property  to  his  family,  and  a  legacy  of  £50  to  his  confi- 
dential attornej-,  who  prepared  the  will :  would  this  fact  throw  the 
burden  of  proof  of  actual  cognizance  by  the  testator,  of  the  contents 
of  the  will,  on  the  party  propounding-  it,  so  that  if  such  proof  were 
not  supplied,  the  will  would  be  pronounced  against?  The  answer  is 
obvious,  it  would  not.  All  that  can  be  truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a  will  with  a  legacj'  to  himself,  it  is, 
at  most,  a  suspicious  circumstance,  of  more  or  less  weight,  according 
to  the  facts  of  each  particular  case ;  in  some  of  no  weight  at  all,  as  in 
the  case  suggested,  varying  according  to  circumstances ;  for  instance, 
the  quantum  of  the  legacj-,  and  the  proportion  it  bears  to  the  property 
disposed  of,  and  numerous  other  contingencies  :  but  in  no  case  amount- 
ing to  more  than  a  circumstance  of  suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  court  in  investigating  the  case,  and  call- 
ing upon  it  not  to  grant  probate  without  full  and  entire  satisfaction 
that  the  instrument  did  express  the  real  intentions  of  the  deceased. 

Nor  can  it  be  necessary,  that  in  all  such  cases,  even  if  the  testator's 
capacity  is  doubtful,  tlie  precise  species  of  evidence  of  tihe  deceased's 
.  1  For  comments  on  this  statement,  see  i  Haw.  Law  Rev.  53-54.  —  Ed.  . 
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knowledge  of  the  will  is  to  be  in  the  shape  of  instructions  for,  or 
reading  over,  the  instrument.  Thej'  form,  no  doubt,  the  most  satis- 
factory, but  they  are  not  the  only  satisfactorj'  description  of  proof, 
by  which  the  cognizance  of  the  contents  of  the  will  may  be  brought 
home  to  the  deceased.  The  court  would  naturally  look  for  such  evi- 
dence ;  in  some  cases  it  might  be  impossible  to  establish  a  will  without 
it,  but  it  has  no  right  in  ever3-  case  to  require  it. 

I  have  said  this  much  upon  the  rules  of  law  applicable  to  this  case, 
with  the  concurrence  of  all  their  Lordships  who  heard  the  argument,  not 
particularly  with  a  view  to  the  decision  of  this  case,  but  in  order  to  pre- 
vent any  misconception  upon  a  subject  of  so  great  practical  importance  ; 
at  the  same  time  their  Lordships  wish  it  to  be  distinctlj'  understood, 
that  entirely  acquiescing  in  the  propriety  of  the  rule,  so  qualified  and 
explained,  they  should  be  extremelj-  sorrj'  if  anything  which  has  fallen 
from  them  should  have  the  effect  of  impeding  its  full  operation.  .  .  . 

From  these  sources,  it  may  be  collected  that  he  was  a  person  of 
slender  capacity,  of  a  retired  disposition,  indolent  habits,  and  addicted 
to  drinking,  somewhat  singular  in  his  appearance,  frivolous,  and  even 
childish  in  his  amusements  and  occupations.  On  the  other  hand,  it  is 
clear  that  he  was  not  insane,  and  although  the  evidence  embraces  a 
period  of  more  than  flft3'  years,  and  an  account  of  most  of  the  trans- 
actions of  his  life,  there  is  no  satisfactory  evidence  of  a  single  act, 
denoting  that  he  was  laboring  under  delusions,  or  Indicating  such  a 
degree  of  folly  as  to  show  that  he  was  unfit  to  be  trusted  with  the  man- 
agement of  his  own  concerns.  Though  certainly  not  a  man  of  business, 
he  was  capable  of  transacting  the  ordinary  aflFairs  of  life,  and  the  letters 
produced  under  his  hand,  and  the  parol  evidence  of  the  annual  settle- 
ment of  his  accounts,  and  attendance  at  the  bankers,  distinctly  show 
that  he  paid  considerable  attention  to  his  pecuniary  concerns,  and  was 
competent  to  the  conduct  of  his  own  affairs.  It  is  not  indeed  disputed 
on  one  side  but  that  he  was  of  testable  capacitj-,  nor  on  the  other  that 
he  was  a  person  of  weak  mind :  as  to  the  extent  of  that  weakness, 
there  is  a  difference,  but  admitting  its  existence,  even  to  the  degree 
represented  on  the  part  of  the  appellant,  the  only  consequence  will  be, 
that  it  adds  to  the  suspicion  which  -unquestionably  belongs  to  the  cir- 
cumstance of  the  attorney  who  prepared  the  will  taking  no  less  than  a 
fourth  of  the  estate,  and  the  legatees  taking  the  whole  to  the  exclusion 
of  his  own  familj-,  and  calls  upon  us  to  watch  the  proof  of  the  will 
itself  with  increased  jealousy  and  suspicion. 

The  question  is,  whether  these  grounds  of  suspicion  have  been  satis- 
factorily removed,  and  the  instrument  proved  to  be  the  real  will  of  the 
testator  himself.  That  he  should  pass  over  his  own  relations  is  ren- 
dered highly  probable  under  the  unhappy  circumstances  of  this  case. 
If,  all  the  other  facts  of  the  case  being  as  they  were,  he  had  lived 
on  terms  of  affectionate  intercourse  with  his  son ;  had  received  him 
occasionally  as  an  inmate  of  the  house,  or  had  habitually  corresponded 
with  him,  and  had  always  expressed  for  him  parental  regard,  the  case 
would  have  been  one  of  much  greater  suspicion,  and  more  difficult  to 
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decide  than  it  is  ;  but,  unhappily,  there  is  proof  of  estrangement  from 
his  only  son,  so  clear  and  distinct  as  to  admit  of  no  doubt,  and  upon 
grounds  which,  whetlier  the  charges  against  the  son  were  true  or  false, 
cannot  assuredly  be  deemed  irrational.  Though  Mr.  Barry  Barry  had 
been  guilty  of  violent  conduct  which  is  deposed  to  by  some  of  the 
witnesses,  and  that  operating  on  the  timidity  of  his  father,  might 
have  sometimes  excited  his  fears  ;  it  is  clear  from  the  correspondence 
that  his  father  was  on  a  friendly  footing  with  him,  and  professed  much 
regard  for  him,  even  after  that  gentleman  had  absconded  to  avoid 
being  taken  on  a  bench  warrant,  founded  upon  the  charge  against  him  ; 
but  after  the  time  that  he  declined  to  take  his  trial  at  the  assizes,  in 
March,  1814,  and  thereby  afforded  a  strong  ground  for  believing  that 
the  charge  was  true ;  all  intercourse  ceased,  the  deceased  never  wrote 
to,  or  saw  his  son  afterwards — he  held  no  communication  whatever 
with  him,  and  in  December,  1819,  when  in  the  absence  of  Whitehead 
and  Butlin,  under  whose  control  the  deceased  is  supposed  to  have 
been,  Mr.  Barry  Barry  went  to  his  father's  house,  his  father  of  his  own 
accord  excluded  him  from  his  presence,  and  it  appears  to  be  clear  that 
from  the  month  of  March,  1814,  he  ceased  to  speak  of  him  except  as 
an  unfortunate  and  unhappj'  man.  In  this  state  of  complete  aliena- 
tion from  his  son,  it  is  by  no  means  unnatural  to  suppose  that  he  would 
not  make  him  the  object  of  his  bountj',  but  that  he  would  seek  else- 
where for  those  on  whom  he  would  bestow  it. 

After  his  daughter's  death  in  1821,  he  had  no  relations  except  the 
Neales :  from  them  also  it  is  equally  clear  that  his  regards,  if  he  ever 
entertained  any,  were  estranged.  With  Pendock,  who  died  in  Septem- 
ber, 1816,  he  had  unfortunately  quarrelled,  and  he  kept  up  no  intercourse 
with  the  other  members  of  that  family  :  under  these  circumstances  it  is 
highly  probable  that  he  would  make  a  will  in  order  to  prevent  his  son 
enjoying  his  property,  and  that  as  none  of  his  relations  were  on  terms 
of  friendship  with  him,  he  would  bestow  his  bountj-  on  those  persons 
who  were ;  and  none  seem  to  have  been  in  habits  of  intercourse  with 
him  more  than  Mr.  Percy  and  Mr.  Butlin,  and  it  is  by  no  means  improb- 
able that  he  would  give  a  part  to  an  old  servant  in  whom  he  had  reposed 
great  confidence  and  trust.  It  is  true  that  this  confidence  was  in  some 
respect  misplaced,  and  Whitehead  seems  to  have  taken  liberties  in  his 
master's  house  which  he  could  hardly  have  sanctioned  ;  but  still  it  does 
not  appear  that  his  master  knew  it,  and  he  was  intrusted  to  the  last 
with  the  management  of  his  domestic  affairs. 

With  these  probabilities  then  in  favor  of  the  will  propounded,  let  us 
look  at  the  evidence  of  the  factum,  which,  though  not  so  strong  as 
direct  proof  of  written  instructions,  to  the  full  extent  of  the  will,  or 
direct  proof  that  it  was  read  over,  is  still  of  a  very  satisfactory  nature, 
and,  with  the  other  circumstances  to  which  I  have  adverted,  leaves  the 
mind  permanently  satisfied  that  the  instrument  expresses  his  real  wishes. 

In  the  first  place,  it  is  a  fact  beyond  dispute  that  Mr.  Percj',  who 
prepared  the  will,  at  all  events  meant  that  it  should  be  fairly  and 
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openly  executed  in  the  presence  of  respectable  witnesses.  Mr.  Smith 
was  certainly  applied  to  by  him  for  that  purpose,  and  could  not  attend. 
Dr.  Davidson  and  Mr.  Chapman,  all  answering  that  description,  did 
attend.  This  circumstance  is  strong  to  prove  the  absence  of  clan- 
destinity  and  fraud. 

There  were  instructions  for  the  burial  and  funeral,  in  the  handwriting 
of  the  testator.  These  prove  no  more  than  that  his  mind  was  directed 
on  the  subject  of  arrangement  after  his  death ;  but  they  do  not  carry 
the  case  further,  they  do  not  lead  necessarily  to  the  inference  that  he 
had  a  will  in  view  ;  but  Exhibit  C.  is  proved  by  a  witness  named  Gough 
(and  there  is  no  fair  ground  to  disbelieve  his  evidence)  to  have  been 
transmitted  to  the  deceased.  It  incorporated  the  Memorandum  J)., 
and  was  a  draft  of  the  will,  and  that  draft,  in  a  page  of  it  which  con- 
tains the  legacies  to  Whitehead  and  his  wife,  is  twice  altered  in  the 
handwriting  of  the  testator ;  which  distinctly  proves  that  his  mind  was 
employed  on  the  subject,  and  affords  reasonable  evidence  that  he  was 
cognizable  of  its  contents.  In  addition  to  this,  Gough  proves  that  it 
was  Mr.  Barry  who  sent  him  to  desire  Mr.  Chapman  "  to  come  and  see 
him  execute  his  will."  He  also  sent  him  with  the  same  message  to  Dr. 
Marsden,  but  that  gentleman  was  not  at  home  ;  Dr.  Davidson,  who  did 
attest  it,  expressly  swears  that  Mr.  Barry  declared  it  to  be  his  last  will 
and  testament,  and  requested  him  and  Mr.  Chapman  to  witness  it ;  and 
he  adds  his  belief  that  Mr.  Barrj'  was  of  perfectly  sound  mind,  memory, 
and  understanding,  and  capable  of  doing  any  act  which  required  thought, 
judgment,  and  reflection.  It  is  suggested  that  there  was  some  secrecy 
in  the  preparation  of  the  will  in  Mr.  Percy's  office,  for  Nightingale,  who 
was  an  old  clerk,  did  not  know  it ;  but  we  think  that  this  does  not  raise 
any  inference  of  this  kind,  as  it  may  naturally  be  accounted  for  by  the 
practice  of  intrusting  different  matters  of  business  to  different  clerks, 
and  if  a  fraud  had  been  intended  and  concocted  between  three  legatees 
it  is  rather  more  likely  that  Nightingale,  who  was  an  associate  of 
Whitehead,  should  be  employed,  than  Gough,  who  was  not. 

We  think,  therefore,  on  the  whole,  that  the  evidence  of  the  factum, 
coupled  with  the  strong  probabilities  of  the  case,  is  sufficient  to  remove 
the  suspicions  which  naturally  belong  to  the  case  of  all  wills  prepared 
by  persons  in  their  own  favor,  especially  when  made  by  those  of  weak 
capacity.  The  undue  influence,  and  the  importunity  which,  if  they  are 
to  defeat  a  will,  must  be  of  the  nature  of  fraud  or  duress,  exercised  on 
a  mind  in  a  state  of  debility,  are  insinuated  but  not  proved. 

Whitehead's  authority  and  power  over  his  master  is,  no  doubt,  suf- 
ficiently established  ;  but  that  such  authority  and  power  were  in  any  way 
exercised  to  procure  this  will  to  be  made  is  only  conjecture  ;  and  there 
is  nothing  like  proof  of  authority  or  control  of  any  kind  on  the  part  of 
Butlin  or  Percy.  .  .  . 

Tfie  appeal  must  be  consequently  dismissed,  and  we  think  with  costs.^ 

1  See  Burling  v.  Loveland,  2  Curt.  225  (1839).  [See  the  remarks  of  Ruffin,  C.  J., 
in  Downey  v.  Murphy,  1  Dev.  &  B.  82,  87-89  ;  s.  c.  4  Gray's  Cas.  Prop.  156,  167- 
168 — Ed.] 
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Court  op  Appeals  of  the  State  op  New  York,     1890. 

[Eeported  123  N.  V.  558.] 

Appeal  from  judgmeat  of  the  General  Term  of  the  Supreme  Court 
in  the  third  judicial  department,  entered  upon  an  order  made  November 
26,  1889,  which  reversed  a  judgment  convicting  defendant  of  the  crime 
of  manslaughter  in  the  first  degree,  entered  upon  a  verdict  of  the  Oyer 
and  Terminer,  and  granted  a  new  trial. 

The  defendant  was  indicted  for  the  crime  of  murder  in  the  first 
degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jy.  JEJ.  Griffiths  for  appellant. 

Orin  Gambell  for  respondent. 

Finch,  J.  The  defendant  was  convicted  of  manslaughter  in  the 
first  degree,  but  the  General  Term  has  reversed  that  conviction  for 
alleged  error  in  the  charge  to  the  jurj' ;  and  from  that  reversal  the 
people  have  appealed  to  this  court,  insisting  that  the  charge,  fairlj' 
construed,  was  correct  and  violated  no  established  legal  rule. 

The  prosecution  proved  the  corpus  delicti,  the  death  of  Logan  and 
the  violence  which  caused  it,  by  direct  evidence  which  was  in  no  re- 
spect disputed.  His  dead  body  was  found  upon  the  premises  of  the 
prisoner  shot  through  the  heart.  The  bullet  had  penetrated  his  clothing 
and  entered  his  breast  in  a  manner  indicating  that  he  was  facing  his 
antagonist  when  the  shot  was  fired.  The  absence  from  the  clothing  of 
the  deceased  of  anything  like  scorch  or  stain  of  powder  was  claimed  to 
indicate  that  the  weapon  when  fired  was  not  in  contact  with  his  person, 
but  at  some  distance  from  him,  greater  or  less.  The  bullet  was  taken 
from  the  body.  A  pistol  was  found  in  the  prisoner's  room  under  his 
bureau,  having  ten  chambers,  the  central  one  carrying  a  bullet  of  thirty- 
two  caliber,  and  the  nine  surrounding  it  of  twenty-two.  A  discharged 
shell  was  found  in  the  central  chamber  which  the  bullet  taken  from  the 
body  of  the  deceased  fitted,  while  the  nine  smaller  cartridges  remained 
undischarged.  On  the  day  of  the  homicide,  at  about  midnight,  the 
prisoner  aroused  a  neighbor  named  Morey  and  Dr.  Harvie,  saying  to 
each  that  he  had  shot  his  best  friend,  or  was  afraid  he  had  shot  his 
best  friend,  but  giving  no  explanation  of  the  circumstances  ;  and  they, 
going  with  him  to  the  house,  found  Logan  lying  dead  near  the  entrance 
to  the  summer  kitchen.  The  prisoner. was  pale  and  nervous,  and  on 
finding  Logan  dead  was  taken  with  a  fit  of  vomiting,  but  made  no  effort 
to  escape,  and  quietly  surrendered  himself  to  the  oflBcers  who  were 
summoned  and  took  him  into  custody.  He  was  entirely  sober,  and 
there  was  no  evidence  of  intoxication.  His  previous  relations  with 
Logan,  who  was  a  married  man,  were  those  of  intimate  friendship  with- 
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out  anj'thing  to  mar  or  disturb  it.  That  was  the  case  made  by  the 
prosecution,  and  it  presented  to  the  jurj^  a  problem  with  verj'  slight 
material  for  its  solution.  That  Logan  met  his  death  from  a  pistol  dis- 
charged in  the  hands  of  Downs  was  sufficiently  proved ;  but  whether 
the  shot  was  fired  intentionally  or  accidentall3',  and  if  intentionallj',  for 
what  reason,  did  not  appear.  The  evidence  disclosed  no  possible  mo- 
tive for  an  intentional  homicide,  and  left  the  character  and  grade  of  the 
crime,  if  one  had  been  committed,  an  unexplained  mj'sterj'.  One  cir- 
cumstance, however,  would  be  sure  to  attract  the  attention  of  an  intel- 
ligent jury.  They  would  ask  how  Logan  came  to  be  at  the  rear  of  the 
house,  near  the  entrance  to  its  living  rooms,  at  midnight,  and  what  he 
was  doing  there  when  he  should  ha^'e  been  at  home  with  his  family. 
The  saloon  was  in  the  front  part  of  the  house  opening  on  to  the  street. 
It  was  closed  for  the  night ;  and  there  had  been  no  brawl  or  quarrel  or 
disturbance  there  during  the  evening.  The  presence  of  Logan  in  the 
rear  of  the  house,  at  or  near  midnight,  and  the  absence  of  any  previous 
quarrel  or  difficulty,  would  make  it  reasonably  certain  that  something 
due  to  his  presence,  and  sufficiently  grave  and  serious  to  account  for 
an  intentional  or  accidental  homicide,  had  actuallj'  occurred.  What 
that  was  we  have  no  means  of  knowing  except  through  the  explanation 
given  by  Downs  and  his  wife. 

He  testifies,  in  brief,  that  he  was  aroused  bj'  the  noise  of  a  scufHe 
in  the  back  kitchen ;  that  he  seized  the  pistol  which  laj*  upon  a  stand 
near  his  bed  and  rushed  out ;  that  he  found  Logan  and  Mrs.  Downs  on 
the  floor  in  the  act  of  adultery  or  rape,  according  as  the  woman  was 
consenting  or  resisting ;  that  he  seized  Logan,  who  at  once  attacked 
him,  and  in  the  struggle  the  pistol  went  off ;  and  that  this  was  after  the 
woman  had  left  the  room,  and,  as  she  says,  while  she  was  at  the  front 
door  going  out  for  help  or  escape.  She  testifies  that  Logan  seized  her 
and  threw  her  down,  but  does  not  say  whether  with  her  consent  or  why 
she  made  no  outcry. 

Of  course,  this  explanation  was  open  to  the  criticism  of  the  prosecu- 
tion and  the  consideration  of  the  jurj'.  The  principal  fact  sworn  to 
has  a  strong  probabilitj-  in  its  favor.  It  accounts  for  the  presence  of 
Logan,  at  midnight,  on  the  premises  where  he  had  no  right  to  be,  and 
furnishes  the  needed  motive  and  explanation  of  the  homicide  which 
occurred.  Without  it  we  cannot  understand  the  event ;  with  it  we  can 
easily  see  how  it  did  occur  or  how  it  might  have  happened.  It  sup- 
plies both  motive  and  occasion.  But  granting  so  much,  the  rest  does 
not  necessarily  follow,  and  it  was  still  for  the  jury  to  saj'  whether  the 
shooting  was  accidental  or  intentional,  whether  justifiable  or  excusable, 
whether  with  deliberate  purpose  or  in  the  heat  of  passion  and  without 
intent  to  kill. 

It  is  obvious  that  in  their  consideration  of  these  questions  very  much 
would  depend  ou  the  charge  of  the  court  as  to  the  burden  of  proof,  and 
the  operation  and  extent  of  the  rule  relating  to  a  reasonable  doubt. 
That  such  doubts  might  easily  arise  in  many  and  diflferent  direc- 
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tions,  is  quite  apparent  from  the  facts  to  which  we  have  adverted. 
Take,  for  example,  the  prisoner's  statement  that  the  pistol  exploded  in 
a  fight  between  him  and  Logan  and  without  his  conscious  act.  If  that 
be  true,  while  there  was  a  homicide,  there  was  no  crime,  for  the  killing 
would  become  merel}'  an  accident  or  misadventure.  If  now  the  burden 
is  upon  the  prisoner  to  satisfy  the  jury  of  that  fact,  and  unless  they 
are  so  satisfied,  they  must  deem  the  homicide  intentional,  a  verdict  of 
guiltj'  might  easily  result.  But  if  that  burden  is  not  upon  the  prisoner, 
if  the  jury  are  told  that  it  remains  with  the  prosecution,  that  if  the  evi- 
dence leaves  in  their  minds  a  reasonable  doubt  whether  the  killing  may 
not  have  been  an  accident  or  misadventure,  the  prisoner  must  have  the 
benefit  of  the  doubt,  because  .it  goes  directly  to  the  vital  elements  of  the 
People's  case,  and  leaves  it  uncertain  whether  a  crime  has  been  com- 
mitted at  all,  the  verdict  of  the  jury  might  be  entirely  different.  A 
similar  result  might  attend  a  defence  of  justifiable  homicide,  and  so  the 
question  of  the  burden  of  proof  and  the  scope  and  effect  of  a  reasonable 
doubt  became  in  the  case  at  bar  of  very  great  importance. 

We  have  decided  so  recently  as  to  make  further  citation  needless  / 
that  the  rule  that  in  criminal  cases  the  defendant  is  entitled  to  thel 
benefit  of  a  reasonable  doubt  applies  not  only  to  the  case  as  made  by 
the  prosecution,  but  to  any  defence  interposed.  People  v.  Riordan^ 
117  N.  Y.  71.  And  we  had  earlier  held  under  the  statute  defining 
the  different  classes  of  homicide  that  whether  it  was  murder  or  man- 
slaughter in  one  of  the  degrees,  or  justifiable  or  excusable,  and  so  no 
crime  at  all,  depended  upon  the  intention  and  circumstances  of  its  per- 
petration, and,  therefore,  mere  proof  of  the  killing  raised  no  legal  im- 
plication of  the  crime  of  murder.     Stokes  v.  People,  53  N.  Y.  177. 

I  think  the  charge  in  this  case  ran  counter  to  these  rules  and  was 
calculated  to  impress  upon  the  jury  a  conviction  that  proof  Of  the  homi- 
cide carried  with  it  a  legal  implication  of  crime  which  shifted  the  burden 
of  proof  upon  the  prisoner,  and  required  him  to  satisfy  the  jury  that  the 
killing  was  either  justifiable  or  excusable  at  the  peril  of  a  conviction  if 
he  should  fail  in  his  attempt. 

The  learned  trial  judge  began  his  charge  with  the  definitions  of  the 
statute,  and  very  fairly  and  correctly  explained  its  classification  of  the 
different  forms  of  homicide.  Having  done  so,  he  approached  the  rules 
which  should  govern  the  jury  in  deciding  between  them,  and  in  so  doing 
used  expressions  to  which  exceptions  were  taken.  He  said :  "  Now  it 
is  for  you  to  say  to  which  one  of  these  classes  of  crime  this  evidence 
points.  Here  has  been  a  homicide  ;  here  has  been  a  human  life  taken. 
It  becomes  a  serious  question  as  to  whether  or  not  a  man  shall  execute 
the  law  or  execute  vengeance  upon  his  fellow.  If  he  does,  he  must  do 
it  at  the  peril  of  either  being  punished  for  it,  or  being  able  to  excuse 
himself  when  called  upon  to  answer  to  the  wrong  within  one  of  the 
excuses  that  is  fixed  and  given  in  the  law.  If  he  is  not,  he  must  be 
found  guilty  of  one  or  the  other  of  the  crimes  which  are  imputed  to  him 
by  reason  of  the  homicide."    A  jury  could  hardly  fail  to  understand 
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from  this  language  that  a  homicide,  the  fact  of  a  human  life  taken, 
involved  a  legal  implication  of  murder,  which  must  compel  a  verdict  of 
guilty,  unless  the  prisoner  is  able  to  excuse  himself  within  the  statutory 
definitions.  If  there  was  room  to  doubt  about  the  meaning,  it  became 
plainer  from  what  followed.  The  learned  judge  added  :  "If  you  ^-eacA 
the  conclusion  that  he  was  justified  in  taking  the  life  of  this  man  within 
the  definitions  given  in  the  books  —  not  within  anj'  notions  of  your 
own,  but  within  the  definitions  given  in  the  law  —  if  you  reach  the  con- 
clusion that  he  was  justified,  then  your  verdict  will  be  one  of  acquittal." 
Here  the  same  idea  is  conveyed  in  another  form.  To  acquit,  the  jury 
must  "  reach  the  conclusion  "  that  a  justification  has  b^en  established. 
It  is  evident  that  the  prisoner's  counsel  so  understood  the  charge,  and 
after  excepting  to  it,  made  a  series  of  requests  with  a  view  of  more 
clearlj'  ascertaining  the  meaning  of  the  charge  or  procuring  a  modifica- 
tion of  its  terms.  He  asked"  the  court  to  charge  "that  no  state  of 
proof  ever  changes  the  burden  of  proof ;  the  burden  remains  through- 
out the  trial  upon  the  people."  To  which  the  learned  judge  replied: 
"  I  decline  to  charge  it  in  those  words  ;  I  qualify  it  by  saying,  that  if 
the  people  establish  the  homicide  by  the  use  of  a  deadl}'  weapon  com- 
mitted by  the  defendant  intentionally  and  with  deliberation,  that  then 
any  excuse  for  the  commission  of  that  crime  or  the  commission  of  that 
act  must  come  from  the  defendant.'*^  The  understanding  of  the  jury  of 
the  position  of  the  court  was  quite  likely  to  be  that  the  burden  did  not 
always  rest  on  the  prosecution,  but  when  &  prima  facie  case  of  murder 
had  been  made,  the  burden  shifted  to  the  defendant  who  sought  to  ex- 
cuse or  justify..  And  this  is  in  precise  accord  with  the  previous  charge 
that  where  a  homicide  was  shown  to  have  been  committed  by  the  pris- 
oner, he  must  be  convicted  unless  he  is  "able"  to  justify  or  excuse 
the  act,  and  unless  the  jury  "  reach  the  conclusion"  that  there  is  legal 
excuse  or  justification.  And  then,  to  further  test  the  attitude  of  the 
court,  the  defendant's  counsel  asked  for  a  charge  "that  there  is  no 
legal  implication  from  the  fact  of  the  shooting  that  the  defendant  in- 
tended to  take  the  life  of  Logan."  That  was  declined  and  an  exception 
taken. 

^  Now,  construing  together  what  the  court  said  and  what  it  refused  to 
say,  I  think  it  is  obvious  that  the  jury  were  likely  to  act  under  the 
impression  that  a  homicide  proved  implied  crime  on  the  part  of  the 
slayer ;  that  a  conviction  must  follow  unless  the  prisoner  justified  or 
excused  the  act ;  that  the  burden  of  that  defence  was  upon  him,  and 
that,  to  secure  acquittal,  he  must  be  able  to  show  a  legal  justification 
or  excuse,  and  the  jury  must  reach  that  conclusion  if  it  would  acquit.  '^ 
The  learned  district  attorney,  however,  insists  that  the  court  did 
charge  that  the  guilt  of  the  prisoner  must  be  established  beyond  a 
reasonable  doubt,  and  refers  to  several  passages  in  which  that  was  said. 
A  reference  to  them  indicates  that  none  of  them  related  to  the  defence 
of  justification  or  excuse,  nor  did  they  indicate  that  a  reasonable  doubt 
would  operate  in  the  prisoner's  favor  beyond  the  case  made  by  the 
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prosecution.  Thus,  in  describing  the  character  of  the  proof  requisite 
to  establish  the  corpus  delicti,  as  distinguished  from  tiie  guilt  of  the 
prisoner,  the  court  said  the  former  must  be  proved  by  direct  evidence, 
and  the  latter  beyond  a  reasonable  doubt.  In  describing  the  killing  of 
Logan,  the  court  said:  "I  do  not  know  that  it  is  controverted  on 
either  side  that  he  came  to  his  death  by  a  bullet,  a  pistol  shot  as  almost 
conceded,  but  you  are  to  find  that  fact.  If  there  is  any  doubt  about  it, 
of  course  the  defendant  has  the  benefit  of  the  doubt."  Upon  request 
of  the  prisoner's  counsel,  the  court  also  charged  "  that  it  is  incumbent 
upon  the  people  to  prove  aflSrmatively,  beyond  a  reasonable  doubt, 
what  grade  of  crime,  if  any,  was  committed ;  "  and  also,  upon  the  like 
request,  "that  if,  upon  the  whole  evidence  of  the  people  and  the  de- 
fendant taken  together,  there  is  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  whether  or  not  the  defendant  discharged  the  pistol  at  Logan 
with  intent  to  kill  him,  they  must  acquit  the  defendant  of  the  crime  of 
murder  in  both  degrees."  1  am  unable  to  see  that  these  expressions  at 
all  modify  or  control  what  was  said  and  refused  to  be  charged  as  to  the 
burden  of  proof  and  the  manner  in  which  justification  or  excuse  should 
be  proved.  They  fall  verj^  far  short  of  a  cure  for  the  error  which  was 
committed.  Taking  the  charge  together  and  construing  it  as  a  whole, 
I  am  unable  to  resist  the  conviction  that,  in  the  minds  of  the  jury,  it 
shifted  the  burden  of  proving  his  defence  upon  the  prisoner,  and  de- 
prived him,  as  to  that  defence,  of  the  benefit  of  a  reasonable  doubt. 

While  there  is  no  legal  implication  of  the  crime  of  murder  from -the 
bare  fact  of  a  homicide,  the  jur}'  may  infer  it  as  a  fact,  and  may  do  so 
even  though  no  motive  is  assigned  for  the  act,  and  the  case  is  bare  of 
circumstances  of  explanation.  People  v.  Convoy,  97  N.  Y.  77.  But 
the  inference  is  one  of  fact  which  the  jury  must  draw,  if  such  seems  to 
them  to  be  their  duty,  and  not  one  of  law  which  the  court  may  im- 
pose upon  their  deliberation,  and  then  upon  that  assumption  shift  the 
burden  upon  the  prisoner  and  require  him  to  prove  that  no  crime  has 
in  fact  been  committed. 

We  think,  therefore,  that  the  order  of  the  General  Term  reversing 
the  judgment  of  conviction  was  right  and  should  be  afllrmed. 

All  concur,  except  Eugek,  C.  J.,  not  voting. 

Judgment  affirmed. 


HINGESTON   v.   KELLY. 

EXOHEQUEK.    1849. 
IR^-porUd  18  L.  J.  {Exch.)  360.] 

This  was  an  action  for  work  and  labor.  The  plea  denied  the  defend- 
ant's liability. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  Dorchester,  at  the  Spring 
Assizes  for  1849,  it  appeared  that  the  plaintiff  was  an  attornej',  and  with 
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the  assent  of  the  defendant  acted  for  the  defendant  as  an  election  agent 
in  a  contest  for  the  borough  of  Lj-me  Regis,  which  the  defendant  was 
a  candidate  to  represent  in  parliament.  It  also  appeared  from  the 
evidence  of  the  plaintiff's  witnesses,  that  the  plaintiff  had  voted  for 
the  defendant  at  the  election,  although  a  paid  agent  is  not  permitted 
by  law  to  vote.  The  defendant  produced  evidence  to  show  that  it  was 
agreed  that  the  plaintiff's  services  were  to  be  given  gratuitous] 3'. 

His  Lordship  in  summing  up  told  the  jury,  that  the  plaintiff,  having 
proved  the  services  rendered,  wa,s  prima  facie  entitled  to  be  paid,  and 
that  they  should  find  for  the  plaintiff,  unless  the  defendant  had  distinctly 
proved  to  their  satisfaction  that  the  contract  was  that  the  services  were 
to  be  gratuitous,  in  which  case  they  ought  to  find  for  the  defendant. 
The  jury  found  for  the  plaintiff. 

In  the  following  term  — 

Crowder  obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
direction. 

Stock  now  showed  cause.  —  Prima  facie  the  plaintiff  was  entitled 
to  be  paid  for  his  services. 

[Paeke,  B. — Is  not  the  prima  facie  case  of  the  plaintiff's  right 
to  payment  affected  by  the  fact  of  his  voting,  which  would  not  be  law- 
ful if  he  were  a  paid  agent?  Does  it  not  amount  to  a  declaration  or  an 
admission  that  he  was  not  to  be  paid  ?] 

The  defendant's  saj'ing  that  he  would  not  have  a  paid  agent  at  one 
particular  time  proves  nothing.  It  may  have  been  merely  a  blind.  It 
does  not  disprove  the  right  to  remuneration.  The  7  &  8  Geo.  4,  c.  37, 
s.  1,  which  forbids  a  paid  agent  voting,  renders  the  voting  unlawful,  but 
does  not  deprive  the  plaintiff  of  his  right  to  payment. 

[EoLFB,  B.  —  I  do  not  think  much  depends  on  the  voting.  Though 
wrong,  it  is  often  agreed  that  the  paid  agents  dn  both  sides  vaa,y  vote.] 

[Alderson,  B.  —  I  do  not  think  we  could  disturb  the  verdict  on  the 
ground  of  the  plaintiff  having  voted.  But  has  the  case  been  put  to  the 
jury  in  a  right  manner?  The  question  is,  whether  the  defence  of  the 
services  being  gratuitous  has  not  been  put  to  the  jury  as  a  plea  to  be 
proved  hy  the  defendant.  Suppose  the  jurj'  were  to  have  said,  "  It  is 
not  clear  to  us  whether  the  plaintiff  was  or  was  not  to  be  paid,"  which 
way  should  the  verdict  have  been  ?] 

All  his  Lordship  said  was,  that  finding  services  rendered  prima  facie 
imported  paj'ment.  If  a  defendant  sets  up  that  the  services  are  not  to 
be  paid  for,  he  ought  to  prove  it  clearly. 

[Parke,  B.  —  No.  If  the  defendant  makes  it  doubtful  only  whether 
the  services  were  to  be  gratuitous,  it  is  sufficient.  Has  not  the  onus 
probandi  been  shifted  on  to  the  wrong  shoulders?] 

The  error,  if  any,  is  merely  a  verbal  misdirection. 

[Alderson,  B.  — I  think  it  carried  the  verdict.] 

Crowder  and  Barstow,  contra,  were  not  called  on. 

Parke,  B.  — The  great  difficulty  in  my  mind  is  whether,  looking  to 
Lord  Denman's  summing  up,  the  jury  understood  that  the  burthen  of 
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proof  still  lay  on  the  plaintiff.  Tlie  burthen  of  proof  was  never 
altered.  The  plaintiff  being  a  professional  man,  and  performing  pro- 
fessional services,  was  prima  facie  entitled  to  remuneration.  His 
voting,  indeed,  was  "an  act  which  amounted  to  a  statement  by  himself 
that  he  was  not  to  be  paid.  Still,  if  the  case  had  rested  there,  the  jur^-, 
notwithstanding  the  voting,  might  have  believed  that  the  contract  was 
that  the  plaintiff  was  to  be  paid.  Then  came  the  evidence  for  the  de- 
fendant to  show  that  the  agreement  was  tliat  the  plaintiff  should  not  be 
paid.  After  tliis  was  given,  the  question  for  the  jury  still  remained, 
whether  on  the  whole  evidence  the  plaintiff  had  made  out  his  title  to 
remuneration.  I  think,  if  I  had  been  a  juryman,  that  on  the  facts  of 
this  case  I  should  have  found  my  verdict  against  the  part}',  whether  the 
plaintiff  or  the  defendant,  on  whom  I  was  told  by  the  judge  that  the 
burthen  of  proof  lay. 

Alderson,  B.  —  If  the  case  was  left  in  doubt,  the  plaintiff  ought  not 
to  succeed. 

EoLFE,  B.  —  I  think  if  Lord  Denman  had  kid  it  down  as  he  doubtless 
intended,  it  would  have  been  correct.  But  he  appears  to  have  said,  that 
the  plaintiff  has  proved  something  which  entitles  him  to  a  verdict,  unless 
the  defendant  proves  a  discharge.  I  think  the  jurj-  must  have  under- 
stood from  this  that  it  lay  on  the  defendant  to  make  out  his  case. 
There  must  be  a  new  trial.  (p>,7^  nhcfniiitA 


CEOWNINSHIELD   v.   CEOWNINSHIELD. 
Supreme  Judicial  Court  of  Massachusetts.     1854. 

[Reported  2  Gray,  524.] 

Appeal  by  the  heirs  at  law  of  Edward  Crowninshield,  deceased,  from 
a  decree  of  the  judge  of  probate,  allowing  the  probate  of  his  will. 
Trial  before  Bigelow,  J.,  by  whose  direction  the  following  issue  to  a 
jury  was  framed :  The  appellee,  who  was '  the  executor  named  in  said 
will,  pleaded  "  that  the  said  Edward  Crowninshield,  at  the  time  of  exe- 
cuting the  said  paper  writing,  was  a  person  of  sound  and  disposing 
mind  ;  and  this  he  is  ready  to  verify."  The  appellants  replied  "  that 
they  deny  that,  at  the  time  of  executing  the  aforesaid  paper  writing, 
the  said  Edward  Crowninshield  was  a  person  of  sound  and  disposing 
mind,  in  manner  and  form  as  by  the  said  appellee  is  above  alleged  ;  and 
of  this  they  put  themselves  on  the  countrj'."  And  the  appellee  joined 
the  issue. 

"The  appellants  proved  that,  at  the  time  of  making  and  executing 
said  instrument,  the  said  Edward  Crowninshield  was  under  guardian- 
ship by  a  decree  of  the  judge  of  probate,  as  an  insane  person,  being  a 
person  non  compos  mentis.  The  court  instructed  the  jury  that  the 
burden  of  proof,  in  a  case  of  this  kind,  when  the  supposed  testator  was 
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under  guardianship  as  an  insane  person  at  ttie  time  of  mailing  and  exe- 
cuting the  alleged  will,  was  upon  the  party  propounding  the  will,  to 
show  that  the  supposed  testator  was  at  that  time  of  sufficient  mental 
capacity  to  make  and  execute  said  will.  The  verdict  of  the  jur}'  was 
that,  at  the  time  of  making  the  instrument  propounded  for  probate,  the 
said  Edward  Crowninshield  was  not  of  sound  and  disposing  mind  and 
memory.  If  this  instruction  on  the  burden  of  proof  was  erroneous,  the 
verdict  is  to  be  set  aside  ;  otherwise,  a  decree  is  to  be  entered,  disal- 
lowing the  instrument  propounded  for  probate  as  the  last  will  of  said 
Edward  Crowninshield." 

0.  P.  Lord  and  S.  G.  Bancroft,  for  the  appellee. 

S.  JS.  Phillips,  for  the  appellants. 

Thomas,  J.  This  case  is  before  us  on  the  report  of  the  presiding 
judge.  At  the  time  of  the  execution  of  the  instrument  offered  for  pro- 
bate, the,  testator  was  under  guardianship,  as-  an  insane  person.  The 
presiding  judge  ruled  that,  under  this  state  of  facts,  the  burden  of 
proof  was  upon  the  party  seeking  probate  of  the  will,  to  show  that,  at 
the  time  of  its  execution,  the  testator  was  of  sound  mind.  The  verdict 
was  that  the  testator  was  of  unsound  mind.  If  the  ruling  of  the  pre- 
siding judge  was  erroneous,  the  verdict  is  to  be  set  aside;  if  right, 
judgment  is  to  be  entered  on  the  verdict. 

When  one  dies  owning  real  or  personal  estate,  the  law  fixes  its  de- 
scent and  distribution.  Under  certain  conditions,  however,  it  gives  to 
such  owner  the  power  to  make  a  disposition  of  his  property,  to  lake 
effect  after  his  death.  This  is  done  bj'  a  last  will  and  testament.  To 
make  such  will,  certain  capacities  are  requisite  in  the  maker,  and  cer- 
tain formalities  for  its  due  execution. 

The  capacities  of  the  maker  are  prescribed  by  the  Eev.  Sts.  c.  62, 
§§  1,  5.  "  Every  person  of  full  age  and  of  sound  mind,  being  seized 
in  his  own  right  of  any  lands,  etc.,  may  devise  and  dispose  of  the  same 
by  his  last  will  and  testament  in  writing."  "  Every  person  of  full  age 
and  of  sound  mind  may,  by  his  last  will  and  testament  in  writing,  be- 
queath and  dispose  of  all  his  personal  estate,  remaining  at  his  decease, 
and  all  his  right  thereto  and  interest  therein." 

The  formalities  are  prescribed  by  the  sixth  section  of  the  same 
chapter.  "  No  will,  excepting  nuncupative  wills,  shall  be  effectual  to 
pass  any  estate,  whether  real  or  personal,  nor  to  charge,  or  in  any  way 
affect  the  same,  unless  it  be  in  writing,  and  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  bj'  his  express  direction,  and 
attested  and  subscribed,  in  the  presence  of  the  testator,  by  three  or 
more  competent  witnesses." 

When,  therefore,  a  will  is  offered  for  probate,  to  establish  it,  to  enti- 
tle it  to  such  probate,  it  must  be  shown  that  the  supposed  testator  had 
the  requisite  legal  capacities  to  make  the  will,  to  wit,  that  he  was  of 
full  age  and  of  sound  mind,  and  that  in  the  making  of  it  the  requisite 
formalities  have  been  observed.  The  heirs  at  law  rest  securely  upon 
the  statutes  of  descents  and  distribution,  until  some  legal  act  has  been 
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done  by  which  their  rights   under  the   statutes  have  been  lost  or 
impaired. 

Upon  whom,  then,  is  the  afHrmative?  The  party  offering  the  will 
for  probate  says,  in  effect,  This  instrument  was  executed  with  the 
requisite  formalities  by  one  of  full  age  and  of  sound  mind ;  and  he 
must  prove  it ;  and  this  is  to  be  done,  not  by  showing  merely  that  the 
instrument  was  in  writing,  that  it  bears  the  signature  of  the  deceased, 
and  that  it  was  attested  in  his  presence  by  three  witnesses ;  but  also 
that  it  was  signed  by  one  capable  of  being  a  testator,  one  to  whom  the 
law  had  given  the  power  of  making  disposition  of  his  property  by  will. 

This  is  the  doctrine  of  the  earliest  case  upon  the  subject  in  our  re- 
ports. Phelps  v.  Ilartwell,  1  Mass.  71.  It  was  there  argued  by  the 
appellees  that  the  burden  of  proof  was  with  the  appellants,  opposing 
the  will ;  and  that  it  was  incumbent  on  them  to  show  that  the  testator 
was  not'of  sound  mind  at  the  time  of  the  making  of  the  will.  "  But 
the  whole  court  held  that  the  rule  was  the  same  in  this  case  as  in  all 
others.  The  burden  of  proof  is  always  with  those  who  take  the  affirma- 
tive in  pleading.  Here  the  appellees  have  the  affirmative,  and  must 
therefore  produce  reasonable  and  satisfactorj'  evidence  to  the  jury  that 
the  testator  was  sane  at  the  time  of 'making  the  will."  In  Blaney  v. 
Sargeant,  in  the  same  volume,  it  was  held  that  the  party  wishing  to 
establish  the  will,  having  the  affirmative,  was  entitled  to  the  opening 
and  close.  1  Mass.  335.  And  such  has  been  the  uniform  practice  of 
this  court. 

These  cases  but  recognize  and  confirm  a  familiar  and  well-settled 
rule  of  pleading,  as  of  logic,  that  he  who  affirms  the  existence  of  a  given 
state  of  facts  must  prove  it.  There  may  be  different  modes  and  instru- 
mentalities of  proof;  but  the  burden  is  on  him  who  affirms,  and  not  on 
him  who  denies. 

The  doctrine  of  the  case  of  Brooks  v.  Barrett,  7  Pick.  94,  is  doubt- 
less, to  some  extent,-  in  conflict  with  that  of  the  earlier  cases  ;  and  so  it 
is,  also,  with  that  of  the  later ;  and  as  much  of  the  confusion  existing 
upon  this  subject  may  have  arisen  from  that  case,  it  may  be  well  to  ex- 
amine it  with  some  care. 

In  that  case,  as  in  Phelps  v.  JSartweU  and  Blaney  v.  Sargeant,  it 
was  held  that  the  opening  and  close  were  with  the  executor,  as  the 
affirmative  was  with  him.  It  was  also  said  that  "by  our  statute  of 
wills,  all  such  instruments  must  be  offered  for  proof  in  the  probate 
office,  and  the  subscribing  witnesses  are  to  be  there  produced ;  and 
these  witnesses  are  to  testify,  not  onlj'  as  to  the  execution  of  the  will, 
but  as  to  the  state  of  mind  of  the  testator  at  the  time.  Without  such 
proof,  no  will  can  be  set  up.  And  this  agrees  with  the  English  law  on 
the  same  subject."  Thus  far  the  case  is  in  harmony  with  the  earlier 
ones.  The  affirmative  is  upon  the  executor,  and  he  is  to  produce  the 
statute  evidence  to  show  not  only  the  execution  of  the  instrument,  but 
"  the  state  of  the  mind  of  the  testator  at  the  time,"  that  is,  of  course, 
that  it  was  in  a  sound  state,  capable  of  making  a  will ;  and,  without 
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such  proof,  no  will  can  be  set  up.  "  Upon  an  appeal  from  the  decree 
of  the  judge  of  probate,  allowing  or  rejecting  the  will,  it  is  to  be  proved 
in  the  appellate  court,  in  the  same  manner  as  if  first  offered  there  for 
probate."  The  issue  of  sanity,  however,  in  this  court,  is  to  the  jury, 
and  not  to  the  presiding  judge.  Eev.  Sts.  c.  62,.  §  16.  The  party, 
then,  offering  the  will  in  this  court  for  probate,  is  to  produce  the  attest- 
ing witnesses  to  show  the  soundness  of  the  testator's  mind  at  the  time 
of  the  execution  of  the  will.     Thus  far  all  is  plain. 

But  the  court  proceeded  to  say ;  "  Being  proved,  however,  by  the 
subscribing  witnesses,  both  as  to  its  execution  and  the  sanity  of  the 
testator,  the  will  is  to  be  set  up  and  allowed,  unless  the  party  objecting 
disproves  the  facts  thus  established.  So  that  the  burden  .of  proof 
shifts  from  the  executor  to  the  heir  or  other  person  opposing  the  allow- 
ance of  the  will ;  but  in  this,  as  in  all  cases  where  there  is  an  affirma- 
tive point  to  be  made  out  by  one  party,  he  is  to  open  and  close  to  the 
jury.  If  his  own  evidence,  that  of  the  subscribing  witnesses,  is  defi- 
cient, he  is  to  make  out  the  affirmative  from  the  whole  case.  If  he 
makes  out  his  case  by  the  statute  evidence,  he  has  only  to  defend 
against  the  proof  of  insanity  produced  by  the  other  party.  And  having 
produced  the  statute  evidence,  if  the  case  is  made  doubtful  by  the  evi- 
dence from  the  other  side,  the  presumption  of  law  in  favor  of  sanity 
must  have  its  effect  in  the  final  decision."  And  the  court  added :  "  The 
will  having  been  sufficiently  proved  by  the  statute  evidence,  it  was  also 
rightly  decided  that  the  burden  of  proof  in  regard  to  insanity  was  upon 
the  other  party." 

We  can  perceive  here  no  shifting  of  the  burden  of  proof ;  the  issue 
throughout  is  but  one :  Was  the  testator  of  sound  mind  ?  And  the 
affirmative  of  this  was  upon  the  part^-  offering  the  will  for  probate. 
Again  ;  that  issue  is  an  issue  of  fact,  and  is  to  the  jurj'.  And  how  is 
the  .court  to  determine  when  the  will  is  "proved"  or  "sufficiently 
proved"  by  the  subscribing  witnesses,  i'so  that  the  burden  of  proof 
shifts  from  the  executor  to  the  heir?"  It  is  a  question  of  the  effect  of 
evidence,  and  could  only  be  solved  by  probing  the  mind  of  each  juror. 
Suppose  the  attesting  witnesses  are  divided  in  opinion  ;  one  for  the 
sanity  of  the  testator,  one  against,  the  other  doubtful ;  or  that  two 
testify  against  the  sanity  of  the  testator,  and  the  third  that  he  was  of 
sound  mind,  and  the  jury  place  greater  confidence  in  the  means  of  ob- 
servation, intelligence,  judgment,  and  integi'itj'  of  the  one  than  of  the 
other  two;  or  that  all  three  testify  (a  case  not  without  precedent),  so 
far  as  it  is  matter  of  opinion,  in  favor  of  the  sanit}'  of  the  testator,  yet, 
in  view  of  all  the  facts  and  the  circumstances  detailed  by  the  same 
witnesses,  the  jury  reach  a  very  different  conclusion.  If  there  could  be 
a  shifting  of  the  burden  upon  a  single  issue,  it  would  be  impossible  to 
tell  when  the  burden  is  to  be  transferred  from  the  one  party  to  the 
other. 

It  is  quite  difficult  to  understand  what  was  meant  by  the  court  when 
they  said,  that  "if  he  [the  executor]  makes  out  his  case  by,the  statute 
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evidence,  lie  has  onlj-  to  defend  against  the  proof  of  insanity  produced 
by  the  other  party."  The  law  has  made  no  further  distinction  between 
the  attesting  and  other  witnesses,  than  that  the  opinions  of  the  former 
may  be  given  in  evidence  ;  and  even  this  distinction  does  not  extend  to 
professional  witnesses.  If  the  three  attesting  witnesses,  being  com- 
parative strangers  to  the  testator,  and  called  in  for  the  mere  purpose  of 
witnessing  the  will,  testify  that,  so  far  as  they  saw,  the  testator  was  of 
sound  mind ;  and  the  attending  physicians,  familiar  with  the  facts  and 
with  the  history  of  the  party,  testifj'  that  he  was  insane ;  the  law  at- 
taches no  peculiar  weight  to  the  testimony  of  the  former  as  against  the 
latter.  Still  less  does  it  give  it  any  such  preponderance  as  to  shift  the 
burden  of  proof.  The  issue,  after  the  evidence  is  all  in,  is  precisely 
the  same  that  it'was  at  the  beginning  —  Was  the  testator  of  sound 
mind  ?  —  an  issue  in  its  very  nature  incapable  of  division. 

If  the  court  were  to  instruct  the  jury  in  the  first  place  to  examine  and 
weigh  by  itself  the  testimony  of  the  subscribing  witnesses,  and  that,  if 
they  should  find  it  sufficient,  the  burden  of  proof  would  shift  upon  those 
opposing  the  will,  but,  if  deficient,  it  would  remain  with  the  executor, 
it  would  be  compelling  them  to  try  the  case  twice ;  first,  to  learn  where 
the  burden  of  proof  was,  and  then  where  the  truth  was  ;  and  they  might 
be  wholly  unable  to  agree  as  to  the  weight  to  be  given  to  the  testimony 
of  the  subscribing  witnesses,  though  they  concurred  in  the  result  of  the 
testimony  as  a  whole.  It  not  unfrequently  occurs,  in  contested  ques- 
tions of  sanity,  that,  when  the  evidence  is  all  in,  very  little  importance 
attaches  to  the  testimony  of  the  subscribing  witnesses ;  because,  from 
want  of  intelligence  or  opportunities  of  observation,  they  know  very 
little  of  the  matters  in  issue. 

Nor,  though  the  concurring  testimony  of  the  subscribing  witnesses 
may  make  a,  prima  facie  case,  is  there  any  shifting  of  the  burden  of 
proof.  The  burden  of  proof  does  not  shift  when  &  prima  facie  case  is 
made  out.  The  remarks  of  Mr.  Chief  Justice  Parker  on  this  point,  in 
the  case  we  are  considering,  have  not  the  usual  discrimination  of  that 
most  able  and  excellent  judge.  "  The  shifting  of  the  onus  probandi," 
he  says,  "is  quite  familiar  in  the  course  of  trials.  In  a  suit  upon  a 
promissory  note  or  other  written  contract,  the  plaintiff  produces  his 
note,  proves  the  signature  of  the  defendant,  and  stops  ;  the  defendant 
alleges  payment,  want  of  consideration,  or  other  matter  in  defence  ;  the 
burden  of  proof  is  upon  him,  and  yet  the  plaintiff  opens  and  closes  the 
argument." 

Things  quite  distinct  are  here  confounded;  want  of  consideration 
and  payment.  "Without  a  consideration  there  is  no  contract.  The 
question,  therefore,  whether  there  was  a  consideration,  is  but  a  form  of 
the  question  whether  a  contract  was  ever  made.  The  burden  does  not 
shift.  The  production  of  the  note,  with  the  signature  of  the  defendant, 
makes  2^.  prima  facie  case  against  him ;  and  when  no  evidence  is  offered 
to  the  contrary,  the  plaintiff  will  of  course  prevail.  But  when  evidence 
is  offered  by  the  defendant,  and,  it  may  be,  in  reply  bj'  the  plaintiff,  it 
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all  applies  to  one  and  the  same  issue  —  Was  there  a  consideration?  if 
not,  there  was  no  contract.  And  the  burden  remains  throughout  upon 
him  who  affirms  that  a  contract  was  made.  This  is  now  well  settled. 
Tourtellot  v.  Bosebroole,  11  Met.  460  ;  Delano  v.  Bartlett,  6  Cush.  364. 

But  the  plea  of  payment  raises  a  new  and  distinct  issue.  It  con- 
fesses the  original  contract,  and  seeks  to  avoid  it.  It  aflflrms  a  subse- 
quent independent  fact,  the  fact  of  paj'ment,  and  he  who  affirms  it  must 
prove  it.  It  is  a  new  issue  made  by  the  defendant.  The  burden  is  on 
him.  And  if  he  fails  to  prove  his  averment,  and  the  plaintiff  has 
proved  his,  the  result  is  that  the  contract  is  proved,  but  its  performance 
or  discharge  is  not  proved,  and  the  plaintiff  recovers.  And  see  Powers 
V.  BusseU,  13  Pick.  69. 

The  ground  taken  by  the  counsel  of  the  appellees  is,  that  every  man 
is  presumed  to  be  sane  till  the  contrary  is  shown,  and  that  the  burden 
is  cast  upon  those  who  impeach  the  sanit3-. 

If  such  presumption  exists  at  all  in  respect  to  wills,  it  does  not  apply 
to  the  case  of  one  under  guardianship,  as  an  insane  person.  Such 
guardianship  is  prima  facie  evidence  of  insanitj'.  Stone  v.  Damon,  12 
Mass.  488  ;  Breed  m.  Pratt,  18  Pick.  115. 

Nor  does  the  existence  of  a  general  presumption  that  men  are  sane 
change  the  burden  of  proof.  It  may  stand  in  the  stead  of  proof ;  it 
may  make  a.  prima  facie  case ;  where  the  question  of  sanity  is  made,  it 
may  render  necessary  greater  weight  of  evidence  in  him  who  seeks  to 
impeach  it ;  but  it  does  not  change  the  burden  of  proof.  But  when  the 
evidence  is  in,  on  the  one  side  and  the  other,  the  issue  still  continues  as 
before ;  and  he,  to  whose  case  the  proof  of  such  sanity  is  necessary', 
has  the  burden.  To  use  the  language  of  the  court  in  Powers  v.  Bus- 
sell:  "  Where  the  proof  on  both  sides  applies  to  one  and  the  same 
proposition  of  fact,  the  party,  whose  case  requires  the  proof  of  that 
fact,  has  all  along  the  burden  of  proof;  though  the  weight  in  either 
scale  may  at  times  preponderate."     13  Pick.  76.  .  .  . 

On  the  whole  matter,  we  are  of  opinion,  that  where  a  will  is  offered 
for  probate,  the  burden  of  proof,  in  this  commonwealth,  is  on  the  exec- 
utor or  other  person  seeking  such  probate,  to  show  that  the  testator 
was,  at  the  time  of  its  execution,  of  sound  mind;  that  if  the  general 
presumption  of  sanity,  applicable  to  other  contracts,  is  to  be  applied  to 
wills, ^  it  does  not  change  the  burden  of  proof;  that  the  burden  of  proof 
does  not  shift  in  the  progress  of  the  trial,  the  issue  throughout  being 
one  and  the  same  ;  and  that  if,  upon  the  whole  evidence,  it  is  left  un- 
certain whether  the  testator  was  of  sound  mind  or  not,  then  it  is  left 
uncertain  whether  there  was  under  the  statute  a  person  capable  of  mak- 
ing the  will,  and  the  will  cannot  be  proved. 

Judgment  on  the  verdict.^ 

1  In  Baxter  v.  Abbott,  7  Gray,  71,  it  was  held  that  the  usual  presumption  of  sanity 
applies  in  the  case  of  wills.  —  Ed. 

2  As  to  the  ambiguity  of  the  phrase  "burden  of  proof,"  see  4  Harv.  Law  Kev.  49-55, 
65-69.  —  Ed. 
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SECTION  IV. 

presumptions. 
Note. 

Much  of  the  substantive  law  is  expressed  presumptively,  in  the  form  of  prima 
facie,  rules.  This  evidential  form  of  statement  leads  often  to  the  opinion  that  the 
substance  of  the  proposition  also  is  evidential,  and  then  to  the  further  notion,  that 
inasmuch  as  it  is  evidential  it  belongs  to  the  law  of  evidence.  That  is  an  error.  In  a 
reasoned  body  of  law  like  ours,  much  of  it  comes  about  by  "intendments."  In  ap- 
plying statutory  law  also,  this  takes  place,  but  far  less  conspicuously  than  in  the  com- 
mon law.  If  we  suppose  any  fundamental  proposition  of  the  substantive  law,  e.  g.  that 
when ,  in  negotiating  for  a  sale  of  specific  personal  property,  the  event  X  happens,  with 
the  intention  of  both  parties  to  sell  the  property,  the  sale  actually  takes  place,  we  ob- 
serve that  this  comes  to  be  attended  by  a  crop  of  subsidiary  rules,  such  as  that  when 
Y  happens,  this  necessary  intention  of  the  parties  presumably  exists.!  The  question  of 
intention  is  not  closed  to  evidence  by  this  rule,  —  the  matter  lies  wholly  open  ;  but,  in 
applying  the  law,  a  certain  prima  facie  effect  is  given  to  particular  facts,  and  it  is  not 
merely  given  to  them  once,  by  one  judge  on  a  single  occasion,  but  it  is  imputed  to 
them  habitually,  and  by  a  rule  which  is  followed  by  all  judges,  and  recommended  to 
juries,  and  even  laid  down  to  juries  as  the  binding  rule  of  law.  Accordingly  the  sub- 
stantive law  gets  into  this  shape,  that  when,  in  a  negotiation  for  a  sale  of  specific 
personal  property,  X  happens,  with  the  intention  on  both  sides  to  sell  the  property, 
the  sale  takes  place  then  ;  and  when  Y  happens,  this  intention  presumably  exists. 
Or,  to  put  it  shorter,  "when  X  and  Y  happen  in  a  negotiation  for  a  sale  of  specific 
personal  property,  presumably  the  sale  takes  place."  Blackburn,  in  stating  these  rules, 
calls  them  rules  of  "  construction  ;  "  that  is  to  say,  rules  of  the  substantive  law  de- 
signed to  aid  in  interpreting  the  words  and  conduct  of  men.^ 

In  such  cases,  that  which  is  evidential  merely,  —  that  is  to  say,  the  foundation  of  a 
logical  inference  as  to  the  existence  of  one  of  those  ultimate  facts  to  which  alone,  in 
the  first  instance,  the  substantive  law  annexes  its  consequences, — has  itself  become 
the  subject  of  a  rule  of  substantive  law,  and  comes  to  have  certain  consequences  di- 
rectly annexed  to  it.  They  are  annexed  to  it  originally,  because  it  is  in  some  degree 
evidential  of  the  ultimate  fact ;  while  the  having  of  a  rule  about  it  at  all  is  rested  on 
grounds  of  policy.  The  courts  have,  perhaps,  seemed  to  themselves  to  abstain  from 
legislation,  and  to  be  keeping  within  the  region  of  mere  administration  of  the  existing 
law,  by  the  expedient  of  making  the  rule  a  prima  facie  one.  And  yet  it  is  clear  that 
this  is  true  legislation.  One  may  occasionally  trace  it  until  it  ripens  into  open  and 
confessed  legislation,  as  in  Dalton,  v.  Angus.^  To  say,  as  is  sometimes  said,  that  in 
such  cases  there  is  "a  rule  of  law  that  courts  and  judges  shall  draw  a  particular  infer- 
ence," *  is,  perhaps,  intended  as  a  mere  mode  of  expression  ;  but  it  is  misleading,  as 

!  Blackburn,  in  his  admirable  book  on  Sale,  1st  ed.,  pp.  151-154,  gives  two  such 
rules,  "of  which  there  is  no  trace  in  the  reports  before  the  time  of  Lord  EUenborough  " 
(A.  D.  1802-1818). 

^  "  A  rule  of  construction  may  always  be  reduced  to  the  following  form  :  certain 
words  and  expressions  which  may  mean  either  X  or  Y  shall  prima  fade  be  taken  to 
mean  X.  A  rule  of  construction  always  contains  the  saving  clause  :  '  unless  a  contrary 
intention  appear,'  .  .  .  though  some  rules  are  much  stronger  than  others  and  require 
a  greater  force  of  intention  in  the  context  to  control  them."   Hawkins,  Wills,  preface. 

'  6  App.  Cas.  740  ;  2  Greenl.  Ev.,  s.  539. 

♦  Stephen,  Dig.  £7.,  art  1,  defining  "Presumption." 


80  PEELIMINAEY   TOPICS.  [CHAP.  I. 

involving  the  misconception  that  the  law  of  evidence  has  any  rules  at  all  for  conduct- 
ing the  logical  process.  It  would  be  accurate  to  say  that  the  rule  of  law  requires  a 
judge  to  stop  short  in  the  process  of  drawing  inferences,  or  not  to  cuter  upon  it  at  all ; 
to  assume  for  the  time  that  one  fact  is,  in  legal  effect,  the  same  as  a  certain  other.  The 
rule  fixes  the  legal  effect  of  a  fact,  its  legal  equivalence  with  another.  And  it  makes 
no  diiference  in  the  essential  nature  of  the  rule  whether  this  effect  is  fixed  absolutely 
OT  prima  facie  :  it  gives  a  legal  definition.  Such  is  the  nature  of  all  rules  to  determine 
the  legal  effect  of  facts  as  contrasted  with  their  logical  effect.  To  prescribe  a  certain 
legal  equivalence  of  facts,  is  a  very  different  thing  from  merely  allowing  that  meaning 
to  be  given  to  them.  A  rule  of  presumption  does  not  merely  say  snch  and  such  a 
thing  is  a  permissible  and  usual  inference  from  other  facts,  but  it  goes  on  to  say  that 
this  significance  shall  always,  in  the  absence  of  other  circumstances,  be  imputed  to 
them,  —  sometimes  passing  first  through  the  stage  of  saying  that  it  ought  to  be 
imputed. 

I  have  already  said  that  the  nature  of  these  rules  is  brought  out  when  they  ripen 
from  being  a  mere  jorima /acie  doctrine  into  an  absolute  and  incontrovertible  one.  The 
familiar  doctrine  about  prescription  used  to  be  put  as  an  ordinary  rule  of  presumption  ; 
in  twenty  years  there  arose  a,  prima  facie  case  of  a  lost  grant  or  of  some  other  legal 
origin.  The  judges  at  first  laid  down  that,  if  unanswered,  twenty  years  of  adverse 
possession  justified  the  inference  ;  then  that  it  "  required  the  inference,"  i.  e.  it  was 
the  jury's  duty  to  do  what  they  themselves  would  do  in  settling  the  same  question, 
namely,  to  find  the  fact  of  the  lost  grant  ;  and  at  last  this  conclusion  was  laid  down  as 
a  rule  of  the  law  of  property  to  be  applied  absolutely.^  It  is  evident,  upon  reflection, 
that  the  rule  was  always  a  rule  of  property,  after  it  ceased  to  be  a  mere  statement  of  a 
permissible  inference  ;  of  a  mere  logical  fact,  viz.,  that  this  was  generally  a  right  and 
wise  conclusion.  When  the  judges  advised  the  jury,  and  afterwards  directed  them  as 
a  matter  of  legal  duty,  to  find  a  lost  grant  under  the  circumstances  indicated  in  the 
rule,  they  were  indeed  dealing  with  evidential,  secondary  facts,  and  they  adopted  the 
phraseology  of  reasoning  and  drawing  inferences.  But  in  reality  they  were  laying 
down  a  rule  of  policy"  which  they  themselves  had  determined  to  apply,  and  which 
they  advised  and  directed  their  associates  in  administration,  the  jury, — their  co- 
ordinate, and,  in  a  degree,  their  subordinate  associates,  —  also  to  apply  ;  a  rule  which 
made  the  twenty  years'  open  and  uncontradicted  adverse  possession  a  bar.  Such  ad- 
vice and  such  direction  are  natural  and  desirable  when  a  presiding  learned  tribunal  is 
instructing  an  unlearned  one,  whose  action  it  has  the  right  to  revise  ;  for  the  adminis- 
tration of  the  law  should  be  kept  consistent  In  such  cases  the  judges  accomplish, 
through  the  phraseology  and  under  the  garb  of  "  evidence,"  the  same  results  that  they 
have  long  reached,  and  are  now  constantly  reaching,  by  the  directer  means  of  estoppel. 
The  modern  extensions  of  this  doctrine  broaden  the  law  by  a  direct  application  of 
maxims  of  justice,'  —  a  simple  method,  and  worthy  of  any  judicial  tribunal  which 
rises  to  the  level  of  its  great  oflSce  ;  and  yet  one  not  quite  in  harmony  with  the  general 
attitude  of  our  common-law  courts  and  their  humble  phraseology  in  professing  to 
abdicate  the  oflice  of  legislation.     But  inasmuch  as  every  body  of  men  that  undertakes 

1  Dalton  V.  Angus,  6  App.  Cas.  740  ;  Wallace  v.  Fletcher,  30  N.  H.  434  ;  3  Gray's 
Cases  on  Property,  127  et  seq. 

2  See  Lord  Blackburn  in  Dalton  v.  Angus,  6  App.  Cas.  808  et  seq. 

3  It  is  such  things  to  which  Mr.  Justice  Erie  refers  in  a  fine  passage* where  he 
speaks  of  Lord  Mansfield  as  "tracing  the  law  upon  the  question  [of  copyright  in 
Millar  v.  Taylor]  to  its  source  in  the  just  and  useful.  And  Lord  Mansfield's  authority 
in  this  matter  outweighs  that  of  Lords  Kenyon  and  EUenborough,  not  only  .  .  .  ,  but 
also  because  these  successors  of  Lord  Mansfield  appear  to  me  to  have  turned  away  from 
that  source  of  the  law  to  which  he  habitually  resorted  with  endless  benefit  to  his 
country."  Jefferys  v.  Boosey,  4  H.  L.  C.  876.  See  also  Mr.  James  C.  Carter's  pow- 
erful address  on  "The  Provinces  of  the  Written  and  the  Unwritten  Law."  New 
York  :  Banks  &  Brothers,  1889. 
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to  administer  the  law  must,  in  fitting  it  to  the  ever-changing  combinations  of  fact  that 
come  before  them,  constantly  legislate,  Incidentally  and  in  a  subsidiary  way,  it  is  best 
that  this  should  be  openly  done  ;  as  it  really  is  in  the  cautious  extensions  of  the  prin- 
ciple of  estoppel.  The  same  thing  has  taken  place  by  presumptions,  only  it  was  more 
disguised.  By  merely  handling  "evidence,"  and  fixing  upon  it  a  given  quality,  the 
judges'  denial  of  any  right  to  make  the  law  has  seemed  to  moult  nofeather.  .  .  . 

The  characteristic  of  all  these  instances  is  the  same.  Matter,  logically  evidential, 
has  become  the  subject  of  a  legal  rule  annexing  consequences  directly  to  it ;  and  this 
rule  takes  its  place  in  the  substantive  law  as  a  subsidiary  proposition,  alongside  of  the 
main  and  fundamental  one,  as  an  aid  in  the  application  of  it.  The  law,  as  I  have 
said,  is  always  growing  in  this  way,  through  judicial  determinations  ;  for  the  applica- 
tion of  the  ultimate  rule  of  the  substantive  law  has  to  be  made  by  reasoning  ;  and  this 
process  is  forever  discovering  the  identity,  for  legal  and  practical  purposes,  of  one  state 
of  things  with  some  other.  Many  facts  and  groups  of  fiicts  often  recur,  and  when  a 
body  of  men  with  a  continuous  tradition  has  carried  on  for  some  length  of  time  this 
process  of  reasoning  upon  facts  that  often  repeat  themselves,  they  cut  short  the  pro- 
cess and  lay  down  a  rule.  To  such  facts  they  affix,  by  a  general  declaration,  the  char- 
acter and  operation  which  common  experience  has  assigned  to  them.  Relating,  as 
these  declarations  do,  to  specified  facts,  and  groups  of  facts,  and  certain  aspects  and 
consequences  of  them,  they  belong  to  that  part  of  the  substantive  law  which  deals  with 
these  particular  things  ;  and  as  Stephen  truly  remarks,!  they  can  be  understood  only 
in  connection  with  these  branches  of  the  law.  Tl^ey  do  not  belong  to  the  law  of 
evidence.  When  it  is  said  that  if  persons  contract  for  the  sale  of  a  specific  chattel,  it 
is  presumed  that  the  title  passes  ;  and  that  when  a  man  voluntarily  kills  another, ' 
without  any  more  known  or  stated,  it  is  presumed  to  be  murder  ;  and  that  when  a 
written  communication  to  another  is  put  in  the  mail,  —  properly  addressed  and 
postage  prepaid,  — it  is  presumed  that  the  other  receives  it  ;  and  that  when  one  has 
been  absent  seven  years  and  no  knowledge  of  him  had  by  those  who  would  naturally 
know,  death  is  presumed  ;  in  these  cases,  rightly  considered,  we  have  particular  pre- 
cepts in  the  substantive  law  of  so  many  different  subjects,  —  of  property,  of  homicide, 
of  notice,  and  of  persons.  .  .  . 

I  have  been  speaking  of  rules  relating  to  specific  facts  or  groups  of  facts.  But 
sometimes  the  facts  or  the  situation  dealt  with  are  not  referable  to  any  one  branch  of 
the  law,  but  spread  through  several  or  through  all  of  them.  Then  you  have  a  general 
principle  of  legal  reasoning.  There  are  many  such  maxims,  which  pass  current  under 
the  name  of  presumptions,  —  maxims,  ground  rules,  which  must  be  remembered  and 
applied  in  all  legal  discussion,  such  as  those  familiar  precepts  that  omnia  praemmuntur 
rite  esse  acta,  probatis  extremis  praesumjmtur  media,  and  the  like.  And  again,  in  all 
legal  discussion,  the  existence  of  the  usual  qualities  of  human  beings,  such  as  sanity, 
is  assumed,  and  their  regular  and  proper  conduct,  and  so  honesty  and  conformity  to 
duty.^  Many  of  these  maxims  and  ground  principles  get  perversely  and  inaccurately 
expressed  in  this  form  of  a  presumption,  as  when  the  rule  that  ignorance  of  the  law 
excuses  no  one,  is  put  in  the  form  that  every  one  is  presumed  to  know  the  law  ;  '  and 
when  the  doctrine  that  every  one  is  chargeable  with  the  natural  consequences  of  his 
conduct,  is  expressed  in  the  form  that  every  one  is  presumed  to  intend  these  conse- 
quences ;  and  when  the  rule  that  he  who  holds  the  affirmative  must  make  out  his 
case,  is  put  in  the  form  of  praesumitur  pro  negante.  As  to  such  statements,  in  what- 
ever form  they  are  made  or  ought  to  be  made,  their  character  is  the  same,  that  of 
general  maxims  in  legal  reasoning  having  no  peculiar  relation  to  the  law  of  evidence. 
' } 

!  Dig.  Ev.,  note  xxxv. 

^  De  qudlibet  homine  praesumitur  quod  sit  bonus  homo,  donee  probetur  in  contra- 
rium.    Bracton,  fol.  193. 

'  "There  is  no  presumption  in  this  country  that  every  person  knows  the  law  ;  it 
would  be  contrary  to  common  sense  and  reason  if  it  were  so."  Maule,  J.,  in  Martin- 
dale  V.  Falkner,  2  C.  B.  719. 
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If,  now,  it  be  asked.  What  particular  effect  have  rules  of  presumption  in  applying 
the  law  of  evidence  ?  the  answer  seems  to  be  that  they  have  the  same  effect  (and  no 
other)  which  they  have  in  all  the  other  regions  of  legal  reasoning.  Their  effect  results 
necessarily  from  their  characteristic  quality.  This  quality  imputes  to  certain  facts  or 
groups  of  fact  a  certain  prima  facie  significance  or  operation.  In  the  conduct,  then,  of 
an  argument,  or  of  evidence,  they  throw  upon  him  against  whom  they  operate  the 
duty  of  meeting  this  imputation.  Should  nothing  further  be  adduced,  they  settle  the 
question  involved  in  them  in  a  certain  way  ;  he,  therefore,  who  would  not  have  it 
settled  so,  must  show  cause.  This  appears  to  be  the  whole  effect  of  a  presumption, 
and  so  of  a  rule  of  presumption.  There  are  various  rules  6f  presumption  which  appear 
to  do  more  than  this,  —  to  fix  the  amount  of  proof  to  be  adduced,  as  well  as  the  duty 
of  adducing  something.  But  the  presumption,  merely  as  such,  goes  no  further  than  to 
call  for  proof  of  that  which  it  negatives,  i.  e.  for  something  which  renders  it  probable. 
It  does  not  specify  how  much  ;  whether  proof  beyond  a  reasonable  doubt  or  by  a  pre- 
ponderance of  all  the  evidence,  or  by  any  other  measure  of  proof.  From  the  nature  of 
the  case,  in  negativing  a  given  supposition  and  calling  for  argument  or  evidence  in 
support  of  it,  there  is  meant  such  an  amount  of  evidence  or  reason  as  may  render  the 
view  contended  for  rationally  probable.  But  beyond  that  a  presumption  seems  to  say 
nothing.  When,  therefore,  it  is  said  that  the  contrary  of  any  particular  presumption 
must  be  proved  beyond  a  reasonable  doubt,  as  is  sometimes  said,  e.  g.  of  the  "pre- 
sumption of  innocence  "  ^  and  the  presumption  of  legitimacy,  it  is  to  be  recognized  that 
we  have  something  superadded  tp  the  rule  of  presumption,  namely,  another  rule  as  to 
the  amount  of  evidence  which  is  needed  to  overcome  the  presumjition  ;  or,  in  other 
words,  to  start  the  case  of  the  party  who  is  silenced  by  it.  And  so,  wherever  any 
specific  result  is  attributed  to  a  presumption  other  than  tljat  of  fixing  the  duty  of 
going  forward  with  proof.  This  last,  and  this  alone,  appears  to  be  the  effect  of  the 
presumption.  It  is  the  substantive  criminal  law  and  the  substantive  law  as  to  persons 
that  fix  respectively  the  rule  about  the  strength  of  conviction  that  must  be  produced 
in  the  mind  of  the  tribunal  in  order  to  hold  one  guilty  of  crime,  or  to  find  a  child  born 
in  wedlock  to  be  illegitimate. 

...  It  may,  perhaps,  be  gathered  from  what  has  been  said  that  there  seems  to  be 
nothing  peculiar  about  conflicting  presumptions.  Rules  of  law  often  conflict ;  and  so 
do  logical  inferences.  As  regards  rules  of  presumption,  —  all  of  them  are  rules  of  law, 
and  it  seems  to  make  no  difference,  as  regards  the  subject  of  evidence  or  legal  reasoniug 
generally,  whether  they  he  called  by  one  name  or  another,  law  or  fact  ;  the  effect  is 
the  same,  —  that  which  has  been  pointed  out.  In  dealing  with  tlie  s\ibject  of  evidence 
it  is  expedient  to  avoid  the  use  of  these  terms,  presumption  of  law  and  jiresumption  of 
fact,  for  they  do  not  help  the  discussion,  and  they  are  worse  than  useless,  from  their 
ambiguity.^  The  mere  judicial  recognition  of  a  probability  or  a  logical  inference  is 
often  called  a  presumption  ;  but  in  such  cases  there  is  no  assertion  of  any  rule. 

Presumptions  and  the  Jukw  of  Evidence.     3  Earv.  Law  Itev.  148-151, 
156-157,  164-166. 


In  the  mere  process  of  guiding  and  supervising  the  jury,  the  judges  have  not  only 
modified  the  manner  of  the  jury's  action  in  dealing  with  questions  of  fact,  but  have 
removed  many  such  questions  from  their  control.  This  has  been  done  very  extensively 
by  laying  down  rules  of  presumption.  These  are  sometimes  not  so  much  rules,  as  mere 
formula,  indicating  what  judges  recognize  as  permissible  or  desirable  in  the  jury  ;  but 
often  they  are  strictly  rules  for  the  decision  of  questions  of  fact.  If  it  be  said  that 
when  such  a  rule  exists  the  question  of  fact  merely  ceases,  wholly  or  in  part,  and  turns 

1  Steph.  Dig.  Ev.,  art.  94.  "  Presumption  of  innocence.  If  the  commission  of  a 
crime  is  directly  in  issue  in  any  proceeding,  criminal  or  civil,  it  must  be  prove<l  beyond 
reasonable  doubt." 

2  See,  e.  g.  the  hopeless  confusion  of  Best,  Evid.,  ss.  321-327. 
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into  a  question  of  law,  or,  at  any  rate,  of  the  application  of  law,  over  which  the  judges 
have  more  control,  this  is  true  ;  but  the  act  of  creating  such  a  rule,  inasmuch  as  it  per- 
manently withholds  certain  questions  from  the  jury,  involves  a  decision  by  the  judges, 
not  merely  of  the  single  question  of  fact  in  the  case  in  hand,  but,  thereafter,  of  the 
whole  class  of  such  questions.  In  the  long  history  of  trial  by  jury  this  process  has 
always  gone  on,  sometimes  as  a  mere  inevitable  step  in  the  work  of  a  tribunal  which  re- 
gards precedent  and  seeks  for  consistency  in  administration,  sometimes  as  a  sharp  and 
short  way  of  bridling  the  jury.  Such  things  were  done  as  being  mere  administration, 
as  rightly  belonging  to  the  judges,  who  had,  what  the  juries  had  not,  the  responsi- 
bility of  supervising  the  conduct  of  judicature  and  of  securing  the  observance,  not 
merely  of  the  rule  of  law,  but  of  the  rule  of  right  reason.  But  we  are  none  the  less 
interested  to  notice  that  the  actual  working  of  this  process  has  transferred  a  great  bulk 
of  matter  of  fact  from  the  jury  to  the  court  by  the  simple  stroke  of  declaring  that  it 
shall  no  longer  be  dealt  with  merely  as  matter  of  fact,  but  shall  be  the  subject  of  rules, 
—  rules  of  practice,  rules  of  good  sense,  prima  facie  rules  of  law,  ev«n  -conclusive  rules 
of  law  ;  as  when,  in  regard  to  the  facts  involved  in  cases  of  prescriptive  rights,  it  was 
perceived  how  hard  it  often  is  to  prove  them,  propter  irevem  hominum.  vitam,  and  the 
judges  established  the  rule  that  when  once  you  had  given  evidence  running  back  through 
the  term  of  living  memory,  the  rest  of  the  long  period  of  legal  memory  might  be  cov- 
ered by  a  presumption.  It  was  admitted  to  be  a  question  of  fact  and  for  the  jury, 
whether  it  was  so  or  not ;  but  the  judges  were  not  content  to  leave  it  there,  for  they 
perceived  the  very  slender  weight  of  the  evidence.  "  No  doubt,"  said  Blackbui-n,' 
"  usage  for  the  last  fifty  or  sixty  years  would  be  some  evidence  of  usage  seven  hundred 
years  ago  ;  but  if  the  question  is  to  be  considered  as  an  ordinary  question  of  fact,  I 
certainly,  for  one,  would  very  seldom  find  a  verdict  in  support  of  the  right  as  in  fact 
so  ancient."  And  so,  in  such  cases,  the  judges  iu.structed  the  jury  that  they  "ought  " 
to  find  what  was  thus  presumed ;  and  what  was  more,  they  enforced  the  duty  upon 
nisi  prius  judges  and  upon  juries  by  granting  new  trials  if  it  was  disregarded." 

Law  and  Fact  in  Juey  Trials.     4  Earv.  Law.  Rev.,  166,  167. 


ALEIN  DB  WARTONE  et  ux.  v.  SIMON,  THE  SON  OF  GILIAN. 
Common  Pleas.     1304. 

[Seported  Y.  B.  32  &  33  Edw.  I.  60.]' 

In  a  writ  of  cosinage  the  plaintiffs  demanded  in  right  of  the  wife, 
as  being  daughter  and  heir  of  one  Simon.  The  defendants  pleaded 
her  bastardy.  The  plaintiffs  replied  that  this  exception  does  not  lie 
in  a  possessory  action.     Hdd  that  it  does. 

Hengham,  C.  J.  .  .  • .  1  irnew  once  of  a  woman  bringing  an  assise 
of  mortdancestor  on  the  death  of  her  father,  &c.,  and  the  tenant  saying 

1  Bryant  v.  Foot,  L.  K.  2  Q.  B.  172. 

2  Jenkins  v.  Harvey,  1  Cr.  M.  &  R.  877. 

5  This  volume  of  Year  Books,  and  four  others  belonging  to  the  same  reign,  together 
with  six  of  the  reign  of  Edward  III.,  not  before  printed,  have  been  published  within 
the  last  thirty-five  years,  by  the  British  Government,  as  a  part  of  the  Rolls  Series. 
This  excellent  work  of  supplying  the  gaps  in  the  old  black-letter  volumes  is  still 
going  forward.  The  new  volilmes,  unlike  the  old  ones,  accompany  the  French  text 
with  a  translation.  The  case  given  above  is  abbreviated,  and  the  translation  changed. 
A  part  of  the  case  is  omitted.  —  Ed. 
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that  she  was  not  the  next  heir.  The  jury  came  and  said,  that  the 
father  of  her  who  brought  the  assise,  after  he  had  married  her  mother 
went  over  sea  and  stayed  there  three  years.  That  afterwards,  when 
he  came  into  his  own  countrj-,  he  found  there  this  same  woman  who 
brought  the  assise,  —  born  only  a  month  before  his  return  to  the  house. 
Wherefore  the  jurors  said  expressly  that  she  was  not  the  next  heir 
because  she  was  not  his  daughter,  &c.  But  nevertheless,  because  the 
private  affairs  of  a  man  and  his  wife  cannot  be  known,  —  for  he  may 
have  come  into  the  country  by  night  before  and  begotten  this  woman 
upon  his  wife,  —  it  was  awarded  by  the  justices  that  she  should 
recover.' 


LOED  MOELEY'S   CASE. 

Resolution  of  the  Judges.     1666. 
[Beported  Kelyng,  63.  J 

Memorandum,  That  upon  Saturday,  the  28  of  April,  1666,  An.  18 
Car.  2,  all  the  judges  of  England  .  .  .  met  together  at  Serjeant's  Inn  in 
Fleet  Street,  to  consider  of  such  things  as  might  in  point  of  law  fall  out 
m  the  trial  of  the  Lord  Morley,  who  was  on  Monday  to  be  tried  by 
his  peers  for  a  murder,  and  we  did  all  una  voce  resolve  several  things 
following :  —  ... 

7.  Agreed,  that  no  words,  be  they  what  they  will,  are  in  law  such 
a  provocation  as,  if  a  man  kill  another  for  words  onlj',  will  diminish 
the  offence  of  killing  a  man  from  murder  to  be  manslaughter.  As 
suppose  one  call  another  son  of  a  whore,  or  give  him  the  lie,  and  there- 
upon he  to  whom  the  words  are  given  kill  the  other,  this  is  murder ; 
but  if,  upon  ill  words,  both  the  parties  suddenl}-  fight,  and  one  kill  the 
other,  this  is  but  manslaughter,  for  it  is  a  combat  betwixt  two  upon  a 
sudden  heat,  which  is  the  legal  description  of  manslaughter.  And  we 
were  all  of  opinion  that  the  Statute  of  I.  Jac.^  for  stabbing  a  man  not 
having  first  struck,  nor  having  any  weapon  drawn,  was  only  a  declara- 
tion of  the  common  law,  and  made  to  prevent  the  inconveniencies  of 
juries,  who  were  apt  to  believe  that  to  be  a  provocation  to  extenuate  a 
murder  which  in  law  was  not. 

'  For  the  modern  "presumption  of  legitimacy,''  see  Stephen, Dig. Ev.,  Art. 98. — Ed. 

2  Statute  2  James  I.,  Ch.  8,  §.2  (1604).  ,  .  .  Every  person  and  persons  which 
after  one  month  next  ensuing  the  end  of  this  present  session  of  parliament,  shall  stab 
or  thrust  any  person  or  persons  that  hath  not  then  any  weapon  drawn,  or  that  hath  not 
then  first  stricken  the  party  which  shall  so  stab  or  thrust,  so  as  the  person  or  persons 
so  stabbed  or  thrust  shall  thereof  die  within  the  space  of  six  months  then  next  follow- 
ing, although  it  cannot  be  proved  that  the  same  was  done  of  malice  forethought,  yet 
the  party  so  offending,  and  being  thereof  convicted  by  verdict  of  twelve  men,  confession 
or  otherwise  according  to  the  laws  of  this  realm,  shall  be  excluded  from  the  benefit  of 
his  or  their  clergy,  and  suffer  death  as  in  case  of  wilful  murder.  —  Ed. 
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JOHN  HORNE  TOOKE'S   CASE. 
At  the  old  Bailet.     1794. 

[Reported  25  How.  St.  Tr.  1.] 

[Lord  Chief  Justice  Etre,  in  charging  the  jury,  at  column  725,  said :] 
It  was  not  denied,  and  it  was  impossible  that  it  could  be  denied,  that 
a  jury  ought  to  find,  that  he  who  means  to  depose  the  king ;  compasses 
and  imagines  the  death  of  the  king ;  it  is,  in  truth,  a  presumption  of 
fact  arising  from  the  circumstance  of  intending  to  depose,  so  unde- 
niable, and  so  conclusive,  that  the  law  has  adopted  it,  and  made  it  a 
presumption  of  law ;  and  it  is  in  that  manner,  that  the  law  has  pro- 
nounced, that  he  who  means  to  depose  the  king,  has  compassed  and 
imagined  the  death  of  the  king.  All  the  writers  state  the  law  to  be  so  ; 
every  one  of  those,  whose  names  have  been  mentioned,  and  whose  gen- 
eral doctrines  were  also  quoted,  concludes  with  saying,  that  as  to  the 
case  of  a  conspiracy  to  depose  the  king,  that  that  is  a  decisive  overt 
act  of  compassing  the  death  of  the  king.* 


BRYANT    V.    FOOT. 

Queen's  Bench.     1867. 

[Reported  L.  R.  2  Q.  B.  161.]  ^  , 

An  issue  was  directed  by  Blackburn,  J.,  to  try  the  question  whether 
13s.  (or  10s.  for  the  rector  and  3s.  for  the  clerk)  was  the  legal  fee  or 
accustomed  duty  paj-^able  on  the  celebration  of  a  marriage  in  the  parish 
church  of  Horton,  in  the  county  of  Bucks,  or  whether  there  was  on  such 
marriage  an}'  legal  or  accustomed  fee,  and  if  any,  of  what  amount. 

On  the  trial  of  the  issue  a  special  case  was  ordered  to  be  stated  for 
the  opinion  of  the  court. 

As  far  back  as  the  year  1808,  and  from  that  year  down  to  the  year 
1854,  the  fee  paid  on  the  marriage  of  a  man  and  a  woman  in  the  parish 
church  of  Horton  (except  in  the  cases  specified,  and  exclusive  of  the 
fee  paid  for  publication  of  banns)  was  either  13s.  6o?.  or  13s.  But  the 
fee  most  frequently  paid  on  such  marriages  during  the  above  period 
was  13s.,  that  is,  10s.  for  the  rector  and  3s.  for  the  clerk. 

'  See  also  his  charge  in  Hardy's  case,  24  Howell's  St.  Tr.  1361.  "The  conspiracy 
to  depose  the  king  is  evidence, of  conipassing  and  imagining  the  death  of  the  king,  con- 
clusive in  its  nature,  so  conclusive  that  it  is  become  a  presumption  of  law,  which  is  in 
truth  nothing  more  than  a  necessary  and  violent  presumption  of  fact,  admitting  of  no 
contradiction.  Who  can  doubt  that  the  natural  person  of  the  king  is  immediately 
attacked  and  attempted  by  him  who  attempts  to  depose  him." 

2  A  part  of  the  case  is  omitted.  —  Ed. 
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The  defendant  gave  evidence  of  thirty  marriages  which  had  been 
solemnized  in  the  parisli  church  during  the  period  from  1808  to  1854  ; 
and  he  proved  that  in  twenty-one  of  the  thirt}-  cases  (which  had  hai>- 
pened  in  years  1814,  1822,  1823,  1827,  1829,  1833,  1843,  1844,  184G, 
1849,  and  1850  respectively)  the  fees  paid  were  13s.  (that  is  to  say,  10s. 
for  the  rector  and  3s.  for  the  clerk),  and  that  in  nineteen  of  tiie  twenty- 
one  cases  3s.  had  been  paid  for  the  banns  ;  that  in  six  of  the  thirty  cases 
(which  had  happened  in  the  years  1808,  1827,  1828,  1833,  1887,  and 
1848  respectively-)  the  fees  paid  were  13s.  6c?. ;  and  that  in  three  of  the 
six  cases  2s.  dd.  had  been  paid  for  the  banns ;  and  that  in  two  of  the 
thirty  cases  (one  of  which  happened  in  the  year  1828,  and  the  other  in 
the  year  1840),  the  fees  paid  were  13s.  6c?.,  and  3s.  for  the  banns  ;  and 
that  in  one  of  the  thirty  cases  (which  happened  in  the  year  1828)  the  fees 
paid  were  12s.  Qd.,  and  3s.  6c?.  for  banns.  And  the  plaintiff  proved  the 
following  cases,  viz.  one  ease  in  1815,  in  which  the  fees  paid  were  10s.  6c?., 
and  3s.  for  the  banns ;  one  in  1830,  in  which  the  evidence  left  it  doubt- 
ful whether  the  fees  paid  were  13s.,  and  3s.  for  the  banns,  or  18s.  6c?., 
and  2s.  6c?.  for  the  banns ;  one  in  1834,  in  which  the  fees  paid  were 
16s.  6c?.,  and  3s.  for  the  banns;  one  in  1847,  in  which  the  fees  paid 
were  17s.  6c?.,  and  3s.  for  the  banns ;  one  in  1853,  in  which  the  fees 
paid  were  17s.,  and  3s.  for  the  banns. 

In  five  of  the  thirty  cases  proved  by  the  defendant  there  was  not  any 
evidence  as  to  what  sums  had  been  paid  for  the  banns,  nor  did  it  appear 
whether,  or  in  what  proportions,  the  money  had  been  divided  between 
the  rector  and  the  clerk,  in  any  case  in  which  the  fee  paid  on  a  marriage 
in  the  church  had  been  more  or  less  than  13s. 

There  was  not  any  evidence  as  to  wliat  fees  had  been  paid  on  mar- 
riages in  the  church  prior  to  the  year  1808. 

In  the  year  1849,  the  Eev.  William  Brown,  who  was  then,  and  had 
been  for  many  j-ears,  rector  of  the  parish,  caused  to  be  hung  up  in  the 
vestry  of  the  parish  church  of  the  parish,  a  table  of  fees  with  this  head- 
ing: "Table  of  fees  to  be  paid  in  the  parish  of  Horton,  count}-  of 
Bucks  ;  "  and  in  that  table  there  are  (inter  alia)  the  following  entries  : 

For  a  marriage  by  banns,  with  certificate  of  marriage  10s.  Oc?. 
For  the  publication  of  banns  of  marriage  ....  3s.  Oc?. 
For  a  certificate  of  marriage,  baptism,  or  burial    .     .        2s.  6<?. 

In  the  year  1854,  the  defendant  became  rector  of  the  parish  of  Hor- 
ton ;  since  he  so  became  rector,  up  to  the  present  time,  thirtj'-four 
marriages  have  been  solenmized  in  the  parish  church  for  the  parish, 
and  during  all  that  time  the  fee  paid  for  a  marriage  in  the  church  (ex- 
clusive of  a  fee  of  3s.  for  publication  of  banns)  has  been  uniformly  13s., 
that  is,  10s.  for  the  rector,  and  3s.  for  the  clerk. 

The  fees  paid  on  maniages  in  the  parish  church  of  the  parish  have 
been  sometimes  paid  during,  but  most  frequently  after  the  ceremony. 

"Where  the  parties  have  applied  for  a  certificate  of  mariiage  immedi- 
ately after  the  ceremony,  it  has  been  invariably  given  to  them  free  of 
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charge.  If  it  was  not  applied  for  at  that  time,  it  has  been  given  on  ap- 
plication at  anj-  time  thereafter  on  paj-ment  of  a  fee  of  2s.  Qd.  In  the 
majority  of  the  neighboring  parishes  the  fees  paid  on  marriages  in  the 
diurches  of  those  parishes  respectiyelj'  are  considerably  less  than  those 
which  have  been  usually  paid  on  marriages  in  the  parish  church  of  the 
parish  of  Horton.  But  in  some  of  the  neighboring  parishes  the  fees  are 
the  same,  and  in  one  or  two  they  are  somewhat  larger. 

The  court  having  liberty  to  draw  all  inferences  of  fact,  the  question 
for  the  opinion  of  the  court  was,  how,  upon  the  facts  stated,  the  verdict 
is  to  be  entered  upon  the  issue. 

Mellish,  Q.  C.  {Keane,  Q.  C,  and  Macnamara  with  him),  for  the 
plaintiff. 

0' Medley,  Q.  C.  {A.  J.  Stephens,  Q.  C,  and  Prideaux  with  him), 
for  the  defendant.  .  .  . 

Blackbcrn,  J.  In  this  case  the  question-  is,  whether  it  is  proved 
that  a  fee  is  due  to  the  rector  of  Horton  on  the  marriage  of  a  man  and 
woman  in  the  parish  church  of  that  parish.  The  evidence  has  been 
taken  by  an  arbitrator,  and  stated  in  a  case,  on  which  this  court  is  to 
determine  whether  there  is  such  a  legal  fee  or  not,  the  court  having 
power  to  draw  all  inferences  of  fact. 

The  substance  of  what  is  found  is,  that  there  is  no  evidence  at  all  of 
what  was  the  practice  before  the  year  1808,  but  that,  from  that  3'ear 
down  to  the  commencement  of  the  present  dispute,  a  fee  of  1.3s.,  viz. 
10s.  to  the  rector  and  3s.  to  his  clerk,  has  been  almost  uniformly  paid  ; 
in  a  few  instances  the  sum  has  been  slightly  larger,  and  in  one  instance 
—  and  in  one  only  —  it  was  less  than  13s.,  being  in  that  case  10s.  6«?. 
I  think  the  fair  inference  of  fact  to  be  drawn  from  this  is,  that,  as  far 
back  as  living  memoiy  goes,  the  fee  of  13s.  has  been  taken  in  this  parish 
as  a  fee  of  right  payable  on  a  marriage ;  and  I  have  no  hesitation  in 
drawing  the  inference  of  fact  that  the  same  fee  was  taken  before  1808, 
when  the  evidence  begins,  though  there  is  no  further  proof  of  that  fact 
than  that  it  was  taken  then  and  ever  since. 

Marriage  fees  are  not  due  of  common  right,  but  by  immemorial  cus- 
tom in  a  parish  a  reasonable  fee  may  be  due  there.  This  was  not  dis- 
puted on  the  argument ;  the  contention  on  the  part  of  the  plaintiff  was, 
that  the  evidence  here  established  the  fee  of  I3s.  or  none,  and  that  13s., 
which,  even  in  modern  times,  is  a  considerable  fee,  must  in  the  times 
before  legal  memory  —  that  is  to  say,  before  1189,  in  which  year  Eich- 
ard  I.  began  to  reign  —  have  been  so  excessive  that  this  court,  as  a 
jury,  ought,  in  analogy  to  the  cases  in  which  moduses  have  been  upset 
on  the  ground  of  rankness,  to  draw  the  conclusion  of  fact  that  the 
fiee  originated  since,  or  ought,  as  a  court  of  law,  to  hold  the  custom 
bad,  on  the  ground  that  such  a  fee  was  then  at  least  excessive  and 
unreasonable. 

If  this  issue  had  gone  to  trial  in  the  ordinary  way,  I  think  the  ques- 
tion must  have  been  left  to  the  juiy.  I  think  that  the  judge  must  have 
told  them  that,  where  a  right  is  shown  to  have  been  enjoyed  by  usage 
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as  of  right  as  far  back  as  evidence  goes,  a  presumption  is  raised  in  favor 
of  that  right,  that,  if  it  could  have  a  legal  origin,  it  in  fact  had  one ; 
and  therefore  that,  in  this  case,  a  presumption  arose  on  which  they 
would  be  warranted  in  finding  this  fee  to  have  been  taken  before  thfi 
time  of  legal  memory ;  but  I  think  that  he  must  also  have  told  them 
that  the  presumption  was  not  one  of  law,  but  was  a  presumption  of  fact, 
capable  of  being  rebutted,  and  that  the  amount  of  the  fee  was  some 
evidence  against  that  presumption.  It  would  be  proper  in  him  to  give 
them  advice  as  to  the  degree  of  weight  that  they  should  give  to  the  pre- 
sumption in  favor  of  the  long  continued  usage,  and  how  much  they 
should  require  to  be  proved  in  order  to  rebut  it ;  and  as  the  jury  would 
on  such  a  point  be  properly  much  influenced  by  the  advice  thus  given, 
probably  the  verdict  would  in  substance  Idc  determined  by  the  opinion 
of  the  judge.  In  the  present  case,  where  the  judges  themselves  are  to 
find  the  facts,  the  whole  question,  in  my  mind,  depends  on  what  is  the 
advice  that  should  thus  be  given  by  us  as  judges  to  ourselves  as  jurors. 
Now,  if  the  proper  consideration  is  merelj-  whether  the  same  usage 
proved  to  have  long  continued  in  modern  times  did  in  fact  prevail 
before  the  reign  of  Richard  I.,  I  think  very  few  prescriptive  rights 
could  be  established. 

No  doubt  usage  for  the  last  fifty  or  sixty  years  would  be  some  evi- 
dence of  usage  700  j-ears  ago,  but  if  the  question  is  to  be  considered 
as  an  ordinary  question  of  fact,  I  certainly  for  one  would  very  seldom 
find  a  verdict  in  support  of  the  right  as  in  fact  so  ancient.  I  can  hardly 
believe,  for  instance,  that  the  same  fees  in  courts  of  justice  which  were 
till  recently  received  by  the  officers  as  ancient  fees  attached  to  their 
ancient  offices  were  in  fact  received  700  years  ago ;  or  that  the  citj-  of 
London  took  before  the  time  of  Richard  I.  the  same  paj'raents  for  meas- 
uring corn  and  coals  and  oj'sters  that  they  do  now.  I  have  no  doubt 
the  cit}'  of  Bristol  did  levy  dues  in  the  Avon  before  the  time  of  legal 
memory,  and  that  the  mayor,  as  head  of  that  corporation,  got  some  fees 
at  that  time  ;  but  I  can  hardl}'  bring  myself  to  believe  that  the  mayor  of 
Bristol  at  that  time  received  6s.  a  j'ear  from  every  ship  above  sixty  tons 
burthen  which  entered  the  Avon  ;  yet  the  claim  of  the  city  of  Bristol  to 
their  ancient  ma3'or's  dues,  of  which  this  is  one,  was  established  before 
Lord  Tenterden,  in  1828.  1  think  the  only  way  in  which  verdicts  in 
support  of  such  claims,  and  there  are^many  such,  could  have  properly 
been  found,  is  by  supposing  that  the  jury  were  advised'  that,  in  favor  of 
the  long  continued  user,  a  presumption  arose  that  it  was  legal,  on  which 
they  ought  to  find  that  the  user  was  immemorial,  if  that  was  necessary 
to  legalize  it,  unless  the  contrary  was  proved ;  that  presumption  not 
being  one  purely  of  fact,  and  to  be  acted  on  onlj-  when  the  jurj'  really 
entertained  the  opinion  that  in  fact  the  legal  origin  existed.  This  was  , 
stated  by  Parke  B.,  on  the  first  trial  of  JenJcins  v.  Harvey,  1  C.  M. 
&  R.  894,  as  being  his  practice,  and  what  he  considered  the  correct  | 
mode  of  leaving  the  question  to  the  jury ;  and  that  was  the  view  of  the 
majority  of  the  judges  in  the  Court  of  Exchequer  Chamber  in  Shephard 
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V.  Fayne,  16  C.  B.  (n.  s.)  132  ;  33  L,  J.  (C.  P.)  158.  This  is  by  no 
means  a  modern  doctrine  ;  it  is  as  ancient  as  the  time  of  Littleton,  who, 
in  his  Tenures,  §  170,  says  that  all  are  agreed  that  usage  since  the  time 
of  Richard  I.  is  a  title  ;  some,  he  sa^'s,  have  thought  it  the  only  title  of 
prescription,  but  that  others  have  said  "  that  there  is  also  another  title 
of  prescription  that  was  at  the  common  law  before  any  statute  of  limi- 
tation of  writs,  &c.,  and  that  it  was  where  a  custom  or  usage  or  other 
thing  hath  been  used  for  time  whereof  mind  of  man  runneth  not  to  the 
contrary.  And  they  have  said  that  this  is  proved  by  the  pleading  where 
a  man  will  plead  a  title  of  prescription  of  custom.  He  shall  say  that  such 
custom  hath  been  used  from  time  whereof  the  memory  of  men  runneth 
not  to  the  contrary,  that  is  as  much  as  to  sa}-,  when  such  a  matter  is 
pleaded,  that  no  man  then  alive  hath  heard  any  proof  of  the  contrary, 
nor  hath  no  knowledge  to  the  contrary ;  and  insomuch  that  such  title 
of  prescription  was  at  the  common  law,  and  not  put  out  by  any  statute, 
ergo,  it  abideth  as  it  was  at  the  common  law ;  and  the  rather  that  the 
said  limitation  of  a  writ  of  right  is  of  so  long  time  past.  Idea  qucere 
de  hoc." 

It  is  practicallj'  the  same  thing  whether  we  say  that  usage  as  far  back 
as  proof  extends  is  a  title,  though  it  does  not  go  so  far  back  as  the  year 
1189  ;  or  that  such  usage  is  to  be  taken  in  the  absence  of  proof  to  the 
contrary  to  establish  that  the  usage  began  before  that  year ;  and  cer- 
tainly' the  lapse  of  400  j^ears  since  Littleton  wrote  has  added  force  to 
the  remark,  "  the  rather  that  the  limitation  of  a  writ  of  right  is  of  so 
long  time  past."  But  either  waj',  proof  that  the  origin  of  the  usage  was 
since  that  date,  puts  an  end  to  the  title  by  prescription  ;  and  the  ques- 
tion comes  round  to  be  whether  the  amount  of  the  fee,  viz.  IBs.,  is  by 
itself  sufficient  proof  that  it  must  have  originated  since.  In  Shephard 
v.  Payne,  12  C.  B.  (n.  s.)  433  ;  31  L.  J.  (C.  P.)  304,  the  Court  of 
Common  Pleas  dealt  thus  with  this  argument,  founded  on  the  facts  of 
that  case,  that  there  was  evidence  that  the  fee  had  varied  in  amount, 
and  that  considering  the  increase  of  the  value  of  money  since  the  epoch  of 
legal  memory,  the  claim  was  rank.  "  This  reasoning,  however,  if  appli- 
cable to  such  a  fee,  is  not  conclusive  of  the  present  case  ;  for  a  fee  need 
not  be  of  a  fixed  and  ascertained,  but  ma^-  be  of  a  reasonable  amount ; 
and  exercising  the  power  conferred  upon  us  by  the  case  to  draw  infer- 
ences of  fact,  we  may  conclude  that  if  the  claim  can  be  sustained  in 
point  of  law,  it  was  in  fact  for  a  reasonable  fee."  There  are,  no  doubt, 
authorities  to  the  effect  that  prescriptive  claims  must  be  certain ;  and 
those  authorities  made  some  of  the  judges  in  the  Exchequer  Chamber 
unwilling  to  affirm  this  doctrine  unnecessarily  ;  but  they  did  not  dissent 
from  or  overrule  it,  and  my  Brother  Bramwell  preferred  to  base  his 
judgment,  affirming  that  of  the  Common  Pleas,  on  their  reasoning, 
rather  than  on  that  which  seemed  to  the  majority  of  the  Exchequer 
Chamber  to  render  it  unnecessary  to  decide  the  point.  I  think  that  if 
a  custom  before  legal  memory  to  take  a  reasonable  fee,  which  in  pro- 
cess of  time  has  got  taxed  and  fixed  at   13s.  is  good,  the  doctrine  is  as 
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applicable  in  the  present  case,  where  the  fee  is  payable  by  the  individual 
parishioner,  as  in  /Shephurd  v.  Payne,  12  C.  B.  (n.  s.)  414 ;  31  L.  J. 
(C.  P.)  297,  though  the  fee  was  there  payable  by  the  parish  officer  on 
behalf  of  the  whole  inhabitants. 

But  even  on  the  supposition  that  the  law  requires  an  immemorial  fee, 
in  order  to  be  valid,  to  have  been  at  all  times  fixed  in  moneys  num- 
bered, I  think  that,  in  according  with  the  general  practice  of  judges 
for  manj'  years,  we  ought  to  advise  ourselves  as  jurors  to  give  sucli 
weight  to  the  presumption  arising  from  long  continued  enjoyment  ag  to 
find  the  usage  immemorial,  unless  there  is  proof  showing  clearly  that 
it  could  not  be.  The  cases  before  Lord  Tenterden's  Prescription  Act 
are  to  be  found  collected  in  Serjeant  Williams's  note  to  Yard  v.  Ford, 
2  Wms.  Saund.  174.  They  show  that  though  enjoj-ment  for  a  period  fall- 
ing short  of  that  since  legal  memory  was  not  a  title,  but  only  evidence 
of  a  title,  3'et  jurors  were  directed  to  find  such  a  title,  though  they  never 
could  have  believed  it  existed  in  fact.  This  had  gone  so  far  that  in 
Penwarden  v.  Ching,  M.  &  M.  400,  -where  there  was  a  plea  of  "an 
ancient  window,"  and  the  evidence  showed  that  the  window  was  only 
twenty-two  years  old,  Tindal,  C.  J.,  refused  to  direct  a  verdict  on  the 
ground  of  the  variance,  saying,  ' '  The  question  is  not  whether  the  win- 
dow is  what  is  strictly  called  ancient,  but  whether  it  is  such  as  the  law 
in  indulgence  to  rights  has  in  modern  times  so  called,  and  to- which  the 
defendant  has  a  right,  for  this  is  the  substance  of  the  plea."  This  rul- 
ing, perhaps,  might  be  questioned,  but  it  shows  what,  in  the  opinion 
of  a  very  learned  and  cautious  pleading  judge,  was  the  substantial 
question.  The  Prescription  Act  has  in  many  cases  rendered  it  un- 
necessary to  resort  to  the  old  doctrine,  but  in  such  a  case  as  the  present 
we  must  do  so,  and  inquire  whether  the  plaintiff  has  satisfied  the  onus 
cast  on  him  of  rebutting  the  presumption  arising  from  continued  en- 
joyment, merely  by  the  argument  arising  from  the  amount  of  the  fee. 

I  must  first  observe,  that  though  in  many  cases  the  amount  of  a 
modus,  or  as  it  is  called,  its  rankness,  was  held  sufficient  to  rebut 
the  proof  of  its  antiquity,  j'et,  as  far  as  I  know,  that  reasoning  has 
never  been  acted  on  in  any  case  except  that  of  a  modus  decimandi  ;  for 
what  is  said  by  Lord  Campbell  in  Traheme  v.  Gardner,  5  E.  &  B. 
940  ;  25  L.  J.  (Q-B.)  205,  is  entirely  obiter.  At  the  same  time,  I  must 
acknowledge  that  I  do  not  see  on  what  principle  it  could  properly  be 
evidence  on  which  the  jury  might  properly  be  advised  to  act  in  such  a 
case  and  not  in  others. 

But  I  think  the  evidence  against  the  antiquity  of  a  right  arising  from 
the  change  of  the  value  of  money  very  unsatisfactory.  From  what  was 
said  by  Parke,  B.,  in  delivering  judgment  in  the  first  case  of  Jenkins 
V.  Harvey,  "Upon  the  correctness  of  the  reasoning  drav«i  from  the 
fact  of  the  value  of  money,  great  doubt  may  be  entertained,"  he  seems 
to  have  participated  in  this  opinion.  We  know,  indeed,  that  the  coin- 
age has  since  the  reign  of  Richard  been  altered,  so  that  the  coins  which 
represent  a  certain  number  of  what  we  now  call  shillings,  contained 
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less  silver  than  the  coins  which  at  that  time  represented  an  equal 
amount  of  what  were  called  shillings  in  that  reign.  I  believe  that  the 
coins  equivalent  to  20s.  in  the  reign  of  Richard  I.,  when  new,  ought  to 
have  contained  as  much  silver  as  58s.  at  present;  but  if  I  am  to  enter 
into  this  question,  I  think  a  considerable  deduction  ought  to  be  made 
on  this  head,  for  I  do  not  believe  that  the  coins  in  actual  currency  at 
that  time  were  "  plump."  I  think  it  pi'obable  that  they  were  much 
,  clipped  and  sweated,  so  that  their  exchangeable  value  was  consider- 
ably below  what  it  ought  to  have  been.  I  also  believe  that  silver  was 
scarcer  in  those  daj's  than  now,  so  that  as  a  general  rule  commodities 
would  exchange  for  less  silver  than  now,  and  the  country  was  no  doubt 
much  poorer  than  now,  so  that  for  all  these  reasons  a  fee  of  13s.  in 
those  days  would  be  much  more  difficult  to  come  at  than  a  fee  of  the 
same  nominal  amount  now.  But  when  on  this  the  conclusion  is  based 
that  a  particular  payment  for  a  particular  thing  could  not  have  been 
ancient,  I  think  we  make  a  rash  leap  in  the  dark.  Many  things  were 
in  that  time  so  much  rarer  than  they  are  now,  that  they  commanded  a 
far  higher  price.  Thus,  in  Magna  Charta,  9  Henry  3,  c.  21,  "the  old 
price  limited  for  carriage  "  is  declared  to  be  for  carriage  with  two 
horses,  lOd.  per  day;  for  three  horses,  14c?.  per  day :  so  that  the  hire 
of  an  additional  horse  for  a  daj'  would  seem  to  have  been  4c?.  In  13 
Geo.  3,  ch.  78,  §  38,  the  commutation  for  statute  labor  is  fixed  "for  a 
cart  and  one  horse,  or  beast  of  draught,  2s.,  and  for  every  cart  and  two 
horses,  or  beasts  of  draught,  3s.,"  so  that  the  hire  of  an  additional  horse 
was  Is.  It  would  be  a  very  rash  conclusion  that  the  proportion  between 
the  value  of  mone^'  in  1773  and  money  of  the  same  nominal  value  be- 
fore legal  memory  was  not  more  than  three  to  one  ;  but  I  think  it  clear 
that  it  would  be  a  rash  inference,  and  in  the  case  of  the  hire  of  carriage 
a  wrong  one,  that  a  scale  of  price  that  bore  so  high  a  proportion  could 
not  be  ancient.  I  think  the  probable  solution  of  this  is,  that  carriage  in 
the  old  times  was  scarce,  and  therefore  commanded  a  higli  price.  But 
why  are  we,  without  any  reason  that  I  know  of,  to  conclude  that  priests 
were  then  common,  and  that  their  services  commanded  a  low  price?  In 
many  of  the  cases  in  which  moduses  have  been  upset,  the  assumption 
seems  to  have  been  that,  in  making  a  bargain  with  the  tithe-paj-ers,  the 
parson  must  necessarily  have  had  the  worst  of  the  bargain  ;  that  if,  on 
looking  at  the  price,  it  appeared  that,  if  the  bargain  was  really  made 
before  legal  memory,  he  must  have  made  an  extortionate  bargain,  that 
was  an  impossibility.  Why  should  we  say  that  the  clergy  before  the 
time  of  Richard  I.,  backeid  as  they  were  by  all  the  power  of  the  state 
and  the  papacy,  should  not  often  have  succeeded  in  establishing  large 
fees? 

I  may  remark  also,  that  as  the  marriage  was  first  performed,  and  then 
the  payment  of  the  fee  enforced  by  ecclesiastical  censures,  and  not 
otherwise,  it  is  probable  that  the  fees  were  in  practice  remitted  where 
the  parties  were  poor,  but  I  do  not  much  rest  on  this.  I  do  not 
at  all  doubt  that  the  value  of  money  has  changed  since  1189,  and  to 
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such  an  extent  that  most  payments  which  it  is  now  worth  while  to  col- 
lect, must  have  been  at  that  time  very  high,  and  I  do  not  dispute  that 
this  aflfords  a  fair  ground  for  an  antiquarj'  to  conclude  that  most  of  the 
paj'ments  now  taken  as  ancient  have  either  begun  or  been  increased 
since  the  date  of  legal  memory.  But  I  find  no  eases,  except  those  of 
moduses,  in  which  the  amount  of  the  pajment  has  alone  been  held  suf- 
ficient to  rebut  the  presumption  of  immemorial  antiquity  ;  and  there  are 
so  many  vested  rights  that  have  been  undisputed,  or  if  disputed,  estab- 
lished, though  the  rankness,  if  a  suflflcient  objection,  would  be  patent, 
that  I  think  the  cases  as  to  moduses  must  be  taken  to  establish  an  ex- 
ception from  the  general  rule  —  an  anomalous  and  illogical  exception,  I 
agree  —  and  that,  in  all  other  cases,  the  course  of  the  judges  has  been, 
not  to  direct  juries  to  consider  the  rankness  or  large  amount  of  a  cus- 
tomary payment,  shown  to  have  been  in  fact  taken  as  of  right  as  long 
as  living  memory  or  evidence  goes,  as  alone  enough  to  rebut  the  pre- 
sumption that  the  usage  had  a  legal  origin.  The  effects  of  a  contrary 
decision  on  vested  interests  will  be  very  startling  ;  for  there  can  seldom 
be  a  paj'ment  of  sufficient  amount  to  make  it  worth  while  to  collect  in 
modern  times,  and  j'et  not  so  large  as  to  be  open  to  the  objection  of  rank- 
ness. I  think  that  the  judges,  from  the  time  of  Littleton  downwards 
have  been  desirous  to  make  the  law  reasonable  and  practicallj'  just 
and  have,  to  some  extent,  succeeded  in  this,  and  though  this  ma}-  have 
been  originally  a  judicial  usurpation,  I  am  very  unwiUing  to  undo  what 
they  have  done,  and  recur  to  antiquated  unreason.  I  think,  therefore, 
that  in  finding  the  facts  in  this  case,  I  ought  to  give  so  much  weight 
to  the  presumption  in  favor  of  the  vested  enjoyment  as  of  right,  and  so 
little  to  the  change  in  the  value  of  monej-,  that  I  ought  to  find  this  usage 
immemorial,  and  this  fee  ancient.  If  the  fact  that  the  fee  is  ancient  be 
once  found,  then  I  think  the  Court,  as  a  matter  of  law,  must  make  every 
presumption  in  favor  of  it,  if  it  could  have  a  legal  origin.  I  think, 
therefore,  that  our  judgment  ought  to  be  in  favor  of  the  defendant. 

CocKBURN,  C.  J.  The  question  in  this  case  is,  whether  a  claim,  made 
by  the  rector  of  the  parish  of  Horton  to  a  fee  of  10s.  for  himself  and  Zs. 
for  the  clerk  on  the  celebration  of  everj'  marriage  in  the  parish  church, 
can  be  upheld  in  law.  I  am  of  opinion  that  it  cannot.  It  is  clear  that  a 
fee  on  the  celebration  of  marriage  in  a  parish  church  can  only  be  claimed 
by  virtue  of  an  immemorial  custom  in  the  parish,  and  the  question  is, 
whether  the  evidence  establishes  the  existence  of  a  custom  in  the  parish 
of  Horton  for  the  payment  of  this  fee  from  the  time  of  legal  memor}-. 

It  appears  that  from  the  year  1808  to  the  time  of  bringing  this  action, 
a  fee  has  been  invariably  paid  on  the  celebration  of  marriage  in  this 
parish.  In  a  considerable  majority  of  instances  the  fee  paid  was  10s. 
for  the  rector  and  3s.  for  the  clerk ;  in  a  few  instances,  the  fee  to  the 
rector  was  12s.  6c?.,  to  the  clerk,  2s.  6(?.  In  a  small  number  of  in- 
stances the  fee  to  the  rector  was  still  higher.  Now,  though  it  is  laid 
down  that  it  is  essential  to  the  validity  of  a  custom  that  it  shall  have 
been  uniform,  I  think,  upon  the  whole,  it  may  be  taken  that  from  the  year 
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1808  downwards,  a  fee  of  13s.  has  been  customary  in  this  parish, 
although,  in  a  few  instances,  a  larger  fee  has  been  paid.    Taking  it, 
therefore,  that  the  custom  to  pay  the  fee  now  claimed  is  shown  to  have 
existed  since  the  year  1808,  it  would  prima  facie  follow,  according  to/ 
the  established  rule  as  to  presumption  in  such  cases,  that  we  ought  to  \ 
presume  the  previous  existence  of  the  custom  for  an  antecedent  period  j 
extending  as  far  back  as  the  time  of  legal  memorj'. 

But  it  is  equally  clear  that  this  rule  must  be  taken  with  this  import- 
ant qualification,  that  it  can  onty  be  applied  when  the  presumption  of 
immemoriality  is  not  rebutted,  either  by  proof  of  the  actual  origin  of  the 
custom  since  the  time  of  legal  memory,  or  by  its  appearing  that  the 
custom  could  not  possibly  have  existed  at  that  date.  In  either  of  these 
cases  the  presumption  is  inadmissible,  and  the  custom,  whatever  may 
have  been  its  duration,  has  no  binding  validity  in  law.  Furthermore, 
it  is  immaterial  whether  the  impossibility  of  the  origin  of  the  custom 
having  been  beyond  the  time  of  legal  memorj-  is  shown  by  extrinsic 
evidence,  or  is  to  be  gathered  from  the  nature  of  the  alleged  custom 
itself;  as  where,  in  the  case  of  an  alleged  customary  payment,  the 
amount  is  so  large  as  to  make  it  impossible  that  such  a  payment  can 
have  been  established  as  far  back  as  the  reign  of  Richard  I. 

Now,  when  it  is  borne  in  mind  that  the  parish  of  Horton  is  a  rural 
parish,  inhabited  principally  by  agricultural  laborers,  and  the  fee  of  13s. 
on  the  celebration  of  marriage  is  even  in  our  day  for  people  of  this  class 
a  very  high  fee,  it  seems  quite  impossible  to  believe,  looking  to  the  rela- 
tive value  of  money  in  the  twelfth  century  and  at  the  present  day  — 
even  if  the  disproportion  be  taken  at  the  most  moderate  rate  —  that 
such  a  payment  can  have  been  exacted  and  submitted  to  in  the  reign  of 
King  Richard.  Without  entering  into  any  speculative  discussion  on 
this  subject,  it  is  enough  to  refer  to  the  Statute  of  Laborers  ^  to  be 
satisfied  that,  looking  to  the  rate  of  wages  fixed  thereby,  the  payment 
of  such  a  fee  at  that  period  is  altogether  out  of  the  question. 

The  question  is,  whether  under  these  circumstances  we  are  called 
upon  to  do  violence  to  bur  consciences,  both  as  judges  and  jurj-men 
—  for  we  are  judges  of  fact  as  well  as  of  law  in  this  case  —  by  holding 
that  this  custom  dates  back  to  the  time  of  legal  memory,  when  we  are 
convinced  that  such  cannot  be  the  case. 

I  readily  admit  that  the  law  which  requires  prescription  or  custom  to 
be  carried  back  for  a  period  of  nearly-  700  j-ears  is  a  bad  and  mischievous 
law,  and  one  which  is  discreditable  to  us  as  a  civilized  and  enlightened 
people ;  but  such  is  the  law,  and  while  it  is  so  continues  I  consider 
myself,  in  administering  it,  as  bound  to  administer  it  as  I  find  it ; 
nor  do  I  feel  myself  warranted  in  undermining  or  frittering  it  away 
by  subtle  fictions  or  artificial  presumptions  inconsistent  with  truth 
and  fact. 

The  law  of  England  ever  has  been  and  still  is,  in  respect  of  prescrip- 

1  25  Edw.  3  St.  1,  cc.  1-3,  A.  D.  1350-51.  In  the  edition  of  the  Statutes  of  the  Record 
Commission  vol.  i.  p.  311,  the  statute  is  given  in  English. 
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tive  rights,  in  a  most  unsatisfactor}-  state.  The  common  law  admitted 
of  no  prescription  in  the  matter  of  real  estate,  or  of  anj-  franchise  which 
was  matter  of  record,  as  not  h'ing  in  grant.  In  respect  of  things  incor- 
poreal, lying  in  grant,  it  admitted  of  a  species  of  prescription,  not  upon 
the  ground  that  possession  or  enjoyment  for  a  given  period  gave  an  in- 
defeasible right,  but  on  the  assumption,  when  possession  or  enjoyment 
had  been  carried  back  as  far  as  living  memory  would  go,  that  a  grant 
had  once  existed  which  had  since  been  lost. 

Practically  speaking,  by  means  of  this  presumption  prescriptive  rights 
were  established  in  respect  of  matters  which  lay  in  grant.  Protection, 
in  respect  of  real  estates,  after  continued  and  peaceable  enjoyment,  was 
effected,  not  by  the  law  being  that  after  possession  for  a  given  number 
of  3'ears  the  right  of  property  should  be  absolutel}'  acquired,  but  by  the 
indirect  contrivance  of  debarring  the  adverse  claimant  from  the  benefit 
of  the  procedure  by  which  alone  his  right  could  be  established.  And 
here  again  our  ancestors,  instead  of  fixing  a  given  number  of  years  as 
the  period  within  which  legal  proceedings  to  recover  real  property  must 
be  resorted  to,  had  recourse  to  the  singular  expedient  of  making  the 
period  of  limitation  run  from  particular  events  or  dates.  From  the 
time  of  Henri'  I.  to  that  of  Henr}'  III.,  on  a  writ  of  right,  the  time 
within  which  a  descent  must  be  shown  was  the  time  of  King  Henry  I. 
(Co.  Litt.  114  6).  In  the  twentieth  j-ear  of  Henry  III.,  by  the  Statute 
of  Merton  (c.  8)  the  date  was  altered  to  the  time  of  Henry  II.  Writs 
of  mort  d'ancestor  were  limited  to  the  time  of  the  last  return  of  King 
John  into  England ;  writs  of  novel  disseisin  to  the  time  of  the  king's 
first  crossing  the  sea  into  Gascony.  In  the  previous  reign,  according 
to  Glanville  (lib.  13,  c.  33),  the  disseisin  must  have  been  since  the  last 
voyage  of  King  Henry  II. .  into  Normandy.  So  that  the  time  neces- 
sary to  bar  a  claim  varied  materially  at  different  epochs.  Thus  matters 
remained  till  the  3  Edw.  I.  (Stat.  West.  1,  c.  39),  when,  as  all  lawyers 
are  aware,  the  time  within  which  a  writ  of  right  might  be  brought  was 
limited  to  cases  in  which  the  seisin  of  the  ancestor  was  since  the  time 
of  King  Richard  I.,  which  was  construed  to  mean  the  beginning  of  that 
king's  reign  (2  Inst.  238),  a  period  of  not  less  than  eightj--six  years. 
The  legislature  having  thus  adopted  tlie  reign  of  Richard  I.  as  the  date 
from  which  the  limitation  in  a  real  action  was  to  run,  the  courts  of  law 
adopted  it  as  the  period  to  which,  in  all  matters  of  prescription  or  cus- 
tom, legal  raemorj',  which  till  then  had  been  confined  to  the  time  to 
which  living  memorj'  could  go  back,  should  thenceforth  be  required  to 
extend.  Thus  the  law  remained  for  two  centuries  and  a  half,  by  which 
time  the  limitation  imposed  in  respect  of  actions  to  recover  real  prop- 
erty having  long  become  inoperative  to  bar  claims  which  had  their  origin 
posterior  to  the  time  of  Richard  I.,  and  having  therefore  ceased  practi- 
cally to  aflTord  any  protection  against  antiquated  claims,  the  legislature, 
in  32d  of  Henry  VIII.  (c  2),  again  interfered,  and  on  this  occasion, 
instead  of  dating  the  period  of  limitation  from  some  particular  event  or 
date,  took  the  wiser  course  of  prescribing  a  fixed  number  of  years  as 
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the  limit  within  which  a  suit  should  be  entertained.  The  legislature 
having  thus  altered  the  period  within  which  rights  to  real  estate  could 
be  asserted  by  parties  out  of  possession,  the  courts  on  this  occasion 
omitted  to  follow  the  analogj-  of  the  recent  statute  as  fixing  the  date 
from  which  legal  memory  was  to  commence,  as  they  had  done  on  the 
passing  of  the  Statute  of  the  3  Edw.  I.,  and  adhered  in  all  that  related 
to  prescription  or  custom  to  the  previous]}-  established  standard.  It 
was  of  course  impossible  that  as  time  went  on  the  adoption  of  a  fixed 
epoch,  as  the  time  from  which  legal  memory  was  to  run,  should  not  be 
attended  bj'  grievous  inconvenience  and  hardship.  Possession,  how- 
ever long,  enjoyment,  however  uninterrupted,  afforded  no  protection 
against  stale  and  obsolete  claims,  or  the  assertion  of  long  abandoned 
rights.  And  as  parliament  failed  to  intervene  to  amend  the  law,  tlie 
judges  set  their  ingenuity  to  work,  by  fictions  and  presumptions,  to 
atone  for  the  supineness  of  the  legislature,  and  to  amend,  so  far  as  in 
them  lay,  the  law,  which  I  cannot  but  think  they  were  bound  to  adminis- 
ter as  they  found  it.  They  first  laid  down  the  somewhat  startling  rule  that 
from  the  usage  of  a  lifetime  the  presumption  arose  that  a  similar  usage 
had  existed  from  a  remote  antiquity.  Next,  as  it  could  not  but  happen 
that,  in  the  case  of  many  private  rights,  especially  in  that  of  easements, 
which  had  a  more  recent  origin,  such  a  presumption  was  impossible, 
judicial  astuteness  to  support  possession  and  enjoyment,  which  the  law 
ought  to  have  invested  with  the  character  of  rights,  had  recourse  to  the 
questionable  theory  of  lost  grants.  Juries  were  first  told  that  from  user, 
during  living  memory,  or  even  during  twenty  j-ears,  thej'  might  presume 
a  lost  grant  or  deed  ;  next  they  were  recommended  to  make  such  pre- 
sumption ;  and  lastlj',  as  the  final  consummation  of  judicial  legislation, 
it  was  held  that  a  jury  should  be  told,  not  only  that  the}-  might,  but  also 
that  they  were  bound  to  presume  the  existence  of  such  a  lost  grant, 
although  neither  judge  nor  jury,  nor  any  one  else,  had  the  shadow  of  a 
belief  that  any  such  instrument  had  ever  reall}-  existed.  In  this  man- 
ner the  courts  have  endeavored  to  supply  the  deficienc}'  of  the' law  in 
the  matter  of  rights  acquired  b}'  possession  and  enjoyment.  When  the 
doctrine  of  presumptions  had  proceeded  far  towards  its  development, 
the  legislature  at  length  interfered,  and  in  respect  of  real  property  and 
of  certain  specified  easements,  fixed  certain  periods  of  possession  or 
enjoj-ment  as  establishing  presumptive  rights.  But  with  regard  to  all 
prescriptions  or  customs  not  provided  for  by  statutorj-  enactment  the 
law  remains  as  before. 

With  reference  to  the  doctrine  of  presumption,  Sir  William  Evans 
has  observed,  that  though  it  may  be  convenient  that  this  doctrine 
should  be  adhered  to,  he  "  should  ever  retain  the  sentiment  tliat  the  in- 
troduction of  such  a  doctrine  was  a  perversion  of  legal  principles,  and 
an  unwarrantable  assumption  of  authority  "  :  2  Evans's  Pothier,  139. 

In  this  view  I  entirely  concur,  and  although  I  maj'  feel  bound  to 
follow  in  the  beaten  track  which  prior  decisions  have  marked  out,  I  am 
not  prepared  to  do  violence  to  my  own  convictions,  or  to  direct  a  jury 
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to  do  likewise,  by  presuming  in  any  case  not  governed  by  positive 
authority  the  existence  of  a  state  of  things  which  I  am  satisfied  never 
existed  at  all.  But  so  far  from  its  having  been  held  that  on  a  claim  of 
customary  payment,  the  fact  of  such  pa3-ment  having  been  made  as  far 
back  as  living  memorj'  goes  must  necessarily  in  all  cases  lead  to  the 
presumption  of  an  immemorial  custom,  it  is  well  established  that,  in 
the  case  of  moduses,  the  rankness,  as  it  is  called,  of  a  modus,  —  that 
is,  the  fact  that  the  amount  paid  is  such,  that  looking  to  the  compara- 
tive value  of  money,  it  is  impossible  that  such  a  sum  could  have  been 
paid  by  arrangement  between  the  parson  and  the  parishioners  in  tlie 
time  of  Eichard  I.,  —  is  fatal  to  the  modus,  as  it  rebuts  the  presump- 
tion which  would  otherwise  arise  from  the  modern  usage.  The  analogy 
between  the  case  of  payment  under  a  modus  and  such  a  payment  as 
the  present  appears  to  me  to  be  complete.  The  doctrine  as  to  rankness 
being  fatal  to  a  modus  does  not  arise  from  any  peculiarity  in  the  nature 
of  a  modus.  It  rests  entirely  on  the  fact,  that  the  amount  paid  is 
incompatible  with  the  possibility  of  such  a  payment  having  been  estab- 
lished as  far  back  as  the  commencement  of  the  reign  of  Eichard  I.  I 
am  utterly  at  a  loss  to  conceive  whj'^  if  the  payment  of  the  fee  claimed 
by  the  rector  in  the  present  case  should  appear  equally'  rank  bj-  reason 
of  its  being  in  excess  of  what  could  have  been  a  fee  payable  on  mar- 
riages in  the  parish  of  Horton  in  the  twelfth  centurj-,  the  same  principle 
should  not  be  equally  applicable. 

The  case  of  Shephard  v.  Payne,  in  which  the  payment  of  fees  to  the 
I'egistrars  of  an  Archdeaconry  Court  was  involved,  and  which  was  first 
before  the  Court  of  Common  Pleas  (12  C.  B.  (n.  s.)  414 ;  31  L.  J. 
(C.  P.)  297),  and  afterwards  before  the  Court  of  Exchequer  Chamber 
(16  C.  B.  (n.  8.)  132 ;  33  L.  J.  (C.  P.)  158),  is  the  only  authority,  so 
far  as  I  am  aware,  which  ma}'  be  thought  to  have  a  contrary  tendency. 
But  in  that  case,  though  the  question  of  rankness  incidentallj'  arose, 
the  Court  of  Common  Pleas  disposed  of  it  b}'  holding  that,  as  it  ap- 
peared that  the  amount  of  the  fees  taken  had  varied  from  time  to 
time,  it  might  be  inferred  that  the  custom  was  not  for  a  fixed  payment, 
but  for  the  payment  of  a  reasonable  fee.  In  that  view  the  question  of 
rankness  of  course  became  immaterial.  The  judgment  of  the  Court  of 
Common  Pleas  was  affirmed  by  the  Court  of  Exchequer  Chamber,  bul 
not  on  the  same  ground,  the  Court  not  having  apparently'  adopted  the 
view  —  certainly  a  novel  one  —  of  the  Court  below,  that  the  want  of 
uniformity  in  the  payments  —  usually  thought  to  be  fatal  to  a  paj-ment 
claimed  by  custom  —  warranted  the  inference  to  paj'  such  varying 
amount  as  might  from  time  to  time  be  reasonable.  The  Court  of  Ex- 
chequer Chamber,  so  far  as  I  can  gather  from  the  judgment,  proceeded 
on  the  ground  that,  though  the  fees  had  varied,  which  circumstance 
would,  prima  facie,  be  fatal  to  a  customary  payment,  this  objection 
ought  not  to  prevail,  the  modern  payments  having  been  uniform.  The 
question  of  rankness  does  not  appear  to  have  entered  into  the  consider- 
ation of  the  Court,  or  to  have  influenced  the  judgment.    I  consider 
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myself,  therefore,  fully  at  liberty  to  apply  to  the  present  case  the  prin- 
ciple long  since  established  in  cases  of  modus,  that  rankness,  in  an 
alleged  customary  payment,  is  fatal  to  its  validity. 

I  am  fully  sensible  of  the  inconvenience  which  may  result  from  the 
application  of  this  principle  to  other  instances  of  customary  payments,  j 
such  as  tolls,  fees,  and  the  like  ;  but  these  inconveniences  flow  necessa- 
rily from  the  vice  and  badness  of  the  law,  which  requires  that  nothing  | 
short  of  an  existence  for  seven  centuries  shall  give  validity  to  a  custom,  \ 
however  reasonable  in  itself;  while  that  law  subsists  I  am  bound  to  act 
upon  it,  and  though  bound  by  the  authority  of  past  decisions  to  hold, 
that  usage  extending  as  far  back  as  living  memory  goes,  or  during  a 
certain  number  of  years,  requires  the  presumption  of  immemoriality,  I 
cannot  be  a  party  to  subverting  the  law  by  presuming  that  which  I  am 
perfectly  satisfied  is,  in  point  of  fact,  impossible.  The  utmost  length 
to  which  the  cases  have  gone  is,  that  to  uphold  continued  possession  or 
enjoyment,  a  previous  possession  or  enjoyment  for  an  indefinite  period, 
or  a  lost  grant,  or  the  like  may  be  presumed,  however  improbable  it 
may  be  that  the  presumption  was  well  founded.  It  has  nowhere  been 
held  that  such  a  pi'esumption  is  to  be  made  where  the  thing  to  be  pre- 
sumed is  impossible.  Being  then  convinced  that  the  customary  paj'- 
ment  claimed  by  the  defendant,  the  rector,  could  not  possibly  haA'e 
existed  in  the  time  of  Eichard  I.,  and  that  consequently  the  custom  is 
not,  in  the  legal  sense,  immemorial,  I  feel  bound  to  give  judgment  in 
favor  of  the  plaintiff. 

Lush,  J.  I  have  had  the  opportunity  of  reading  the  judgments  of  m}' 
Lord  and  my  Brother  Mellor,  in  which  I  fully  concur ;  and  I  have  not 
written  a  judgment  of  my  own,  as  I  felt  that  I  could  not  usefully  add 
anything  to  what  they  have  so  elaborately  expressed. 

Judgment  for  the  plaintiff.^ 


SUTTON    V.    SADLER. 

Common  Pleas.     1857. 
[Reported  3  C.  £.  n.  s.  87.]  i 

This  was  an  action  of  ejectment  for  the  recovery  of  lands  in  Chesh- 
ire. The  cause  came  on  for  trial  before  Bramwell,  B.,  at  the  last 
Assizes  at  Chester,  and  occupied  four  daj-s.  The  question  turned 
upon  the  competenc}-  of  one  William  Walter  Sutton,  who  died  in  the 
year  1849,  to  make  a  will. 

The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of  the 
person  last  seised,  and  claimed  as  devisee,  and  insisted  that  he  was 
entitled  to  begin,  which  was  conceded."    A  will  was  then  produced ; 

1  A  part  of  this  case  is  omitted. 

2  See  Doe  d.  Bather  v.  Srayne,  5  C.  B.  665. 
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and,  after  proving  the  execution  of  it,  as  required  bj'  the  statute  7  W. 
4  &  1  Viet.  c.  26,  the  defendant's  counsel  called  witnesses  to  prove  the 
testator's  competency. 

Evidence  was  then  given  on  the  part  of  the  plaintiff,  to  impeach  the 
competency  of  the  testator ;  and  it  was  sought  to  be  shown  that  he 
had  been  incompetent  a  nativitate,  and  also  that,  if  ever  capable  of 
making  a  will,  he  had  from  habitual  and  incessant  drunkenness 
rendered  himself  incapable. 

The  learned  -Baron,  in  leaving  the  case  to  the  jury,  told  them  that 
the  heir-at-law  was  entitled  to  recover  unless  a  will  was  proved ;  but 
that,  when  a  will  was  produced,  and  the  execution  of  it  proved,  the 
law  presumed  sanity,  and  therefore  the  burthen  of  proof  was  shifted ; 
and  that  the  devisee  must  prevail,  unless  the  heir-at-law  established 
the  incompetencj-  of  the  testator ;  and  that,  if  the  evidence  was  such 
as  to  make  it  a  measuring  cast,  and  leave  them  in  doubt,  they  ought  to 
find  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant.. 

Grove,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was  against 
evidence,  and  also  upon  affidavits  imputing  partiality  and  misconduct 
to  the  jur^'. 

J'ohn  Evans  showed  cause. 

Cresswell,  J.,  now  delivered  the  Judgment  of  the  court :  ^  — 

This  was  an  ejectment  tried  before  Bramwell,  B.,  at  the  last  Chester 
Assizes.  The  defendant  admitted  that  the  plaintiff  was  heir-at-law  of 
the  person  last  seised,  and  claimed  as  devisee,  and  insisted  upon  the 
right  to  begin,  which  was  granted.  His  counsel  then  produced  a  will, 
and,  after  proving  the  execution  of  it,  as  required  by  the  statute  7  W.  4 
&  1  Vict.  c.  26,  called  witnesses  to  prove  the  competencj'  of  the  testator. 
The  plaintifl'  then  gave  evidence  to  impeach  his  competency,  and  en- 
deavored to  show  that  he  had  been  incompetent  a  nativitate.  The 
learned  judge,  in  summing  up,  told  the  jury  that  the  heir-at-law  was 
entitled  to  recover  unless  a  will  was  proved ;  but  that,  when  a  will  was 
produced,  and  the  execution  of  it  proved,  "the  law  presumed  sanity, 
and  therefore  the  burthen  of  proof  was  shifted  ;  "  and  that  the  devisee 
must  prevail,  unless  the  heir-at-law  established  the  incompetency  of  the 
testator ;  and  that,  if  the  evidence  was  such  as  to  make  it  a  measuring 
cast,  and  leave  them  in  doubt,  they  ought  to  find  for  the  defendant.  A 
verdict  having  been  found  for  the  defendant,  a  rule  nisi  for  a  new  trial 
was  granted  in  Easter  Term,  it  being  alleged  that  the  learned  judge 
misdirected  the  jury. 

The  question  was  argued  before  us  after  last  term  ;  and  some  cases 
were  cited  in  which  it  has  been  said  that  sanity  is  presumed,  and  that 
the  onus  of  proof  is  on  him  who  disputes  it.  The  cases  principally  re- 
lied on,  were  The  Attorney- General  v.  Parnther,  3  Bro.  Ch.  Ca.  441, 
Groom  v.  Thomas,  2  Hagg.  Eccl.  Kep.  434,  and  Brooks  v.  Barrett, 
1  The  case  was  argued  before  Cresswell,  J.,  Williams,  J.,  Crowder,  J.,  and  Willes,  J. 
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7  Pickering,  U.  S.  Eep.  94 ;  and  a  passage  in  Professor  Greenleaf  s 
treatise  on  evidence  was  also  relied  on. 

The  case  of  The  Attorney-  General  v.  Parnther  was  cited  for  the 
following  passage  in  the  judgment  of  the  Lord  Chancellor:  "If  de- 
rangement be  alleged,  it  is  clearly  incumbent  on  the  party  allegiilg  it  to 
prove  such  derangement :  if  such  derangement  be  proved,  or  be  admitted 
to  have  existed  at  any  particular  period,  but  a  lucid  interval  be  alleged 
to  have  prevailed  at  the  period  particularly  referred  to,  then  the  burthen 
of  proof  attaches  on  the  party  alleging  such  lucid  interval,  who  must 
show  competence  at  the  jjeriod  when  the  act  was  done,  and  to  which 
the  lucid  interval  refers."  If  that  is  correct,  —  and  we  see  no  reason  to 
dispute  it,  —  the  converse  also  is  true,  that  he  who  alleges  competency 
must  prove  it.  Now,  he  who  relies  on  a  will  in  opposition  to  the  title 
of  the  heir-at-law,  must  allege  that  it  is  the  will  of  a  person  of  sound 
and  disposing  mind :  he  must  therefore  prove  it.  The  case  of  Oroom 
v.  Thomas,  2  Hagg.  Eccl.  Rep.  434,  was  in  circumstances  very  simi- 
lar. The  testator  was  admitted  to  have  been  sane,  and  afterwards 
insane  ;  and  there  the  court  held,  that  the  party  propounding  a  will  exe- 
cuted after  the  period  when  the  testator  was  admitted  to  have  become 
insane,  was  bound  to  prove  sanitj'.  The  decision,  therefore,  was  no 
authority  for  the  defendant  in  this  case.  It  was  cited  for  the  principle 
laid  down  by  Sir  John  Nicholl,  —  "  Every  person  is  presumed  to  be  sane 
until  it  is  shown  that  he  has  become  insane :  the  presumption  then 
changes;  it  is  presumed  that  he  continues  of  unsound  mind;  and  the 
party  setting  up  any  instrument  [executed]  after  insanity  has  manifested 
itself,  has  the  burthen  of  proof  cast  upon  him  ;  he  must  show  reeover3'." 
That  is  perfectly  correct :  but  the  learned  judge  of  the  Ecclesiastical 
court  was  evidently  dealing  with  a  ca^se  of  admitted  original  sanity,  then 
of  proved  insanity  ;  and  it  has  no  application  to  a  case  where  eapacitj' 
was  never  admitted  :  nor  was  he  affecting  to  state  the  precise  nature  and 
extent  of  the  presumption  to  be  made  in  favor  of  sanity.  Reliance  was 
also  placed  on  two  passages  in  the  very  learned  work  of  the  late  Pro- 
fessor Greenleaf  upon  the  law  of  evidence.  In  §  42  of  the  first  volume 
(7th  edit.),  he  saj-s  :  "  Every  man  is  presumed  to  be  of  sane  mind  until 
the  contrary  is  shown  :  "  and  for  this  he  refers  to  The  Attorney-  General 
V.  Parnther,  and  Hale's  Pleas  of  the  Crown,  30.  It  therefore  carries 
the  case  no  further.  The  rule  in  criminal  eases  depends  upon  different 
considerations.  Again,  under  the  title  "  Wills,"  in  §  689,  the  learned 
professor  writes,  —  "In  regard  to  insanity,  or  want  of  sufBcient  sound- 
ness of  mind,  we  have  heretofore  seen,  that,  though  in  the  probate  of  a 
will,  as  the  real  issue  is,  whether  there  is  a  valid  will  or  not,  the  exec- 
utor is  considered  as  holding  the  afHrmative,  and  therefore  may  seem 
bound  aflBrmatively  to  prove  the  sanity  of  the  testator,  yet  we  have 
also  seen  that  the  law  itself  presumes  every  man  to  be  of  sane  mind 
until  the  contrarj'  is  shown :  "  and  he  refers  to  the  passage  before 
mentioned,  to  a  passage  under  title  "  Insanity,''  §  373  (which  relates  to 
the  responsibility  of  a  party  for  his  actions),  and  to  Brooks  v.  Barrett, 
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7  Pickering's  Eep.  94.  He  adds,  —  "  Tiie  burthen  of  proving  unsound- 
ness or  imbecility  of  naind  in  the  testator  is  therefore  on  the  party 
impeaching  the  validity  of  the  will  for  this  cause."  If  the  learned 
professor,  by  this  passage,  means  that  the  competency  of  a  testator  is 
to  be  assumed  until  it  is  impeached  by  evidence,  we  agree  with  him  ; 
but,  if  he  means  that  a  will  must  be  assumed  to  be  valid,  as  made  by 
a  competent  testator,  unless  the  court  or  jury  who  have  to  decide  upon 
it  are  convinced  that  he  was  incompetent,  we  think  it  is  not  in  accord- 
ance with  the  English  authorities  on  the  subject.  The  professor  says 
that  the  competency  of  a  testator  is  a  presumption  of  law,  not  of  fact. 

On  this  doctrine  of  presumptions  there  is  a  very  learned  chapter  in 
Starkie  on  Evidence.  He  divides  presumptions  into  presumptions  of 
law,  which  are  altogether  artificial ;  presumptions  of  law  and  fact,  which 
are  of  a  mixed  character  (being  also  artificial  presumptions,  but  to  be 
found  by  juries,  being  recognized  and  warranted  by  the  law  as  the  proper 
inferences  to  be  made  bj'  juries  under  particular  circumstances^ ;  and 
natural  presumptions,  or  presumptions  of  mere  fact.  The  presumption 
of  sanity  cannot,  we  think,  be  treated  as  a  merely  artificial  or  legal 
presumption,  but,  at  the  utmost,  as  a  presumption  of  law  and  fact,  that 
is,  an  inference  to  be  made  b^-  a  jurj'  from  the  absence  of  evidence  to 
show  that  a  party  does  not  enjoy  that  soundness  which  experience 
proves  to  be  the  general  condition  of  the  human  mind.  Biit,  in  such 
cases,  when  evidence  is  laid  before  a  jury,  the^'  must  decide  according  to 
what  they  believe  to  be  the  truth :  and,  where  a  will  is  set  up  as  a  valid 
will,  a  jury  ought  not  to  pronounce  it  to  be  so,  unless  they  are  con- 
vinced of  the  affirmative.  In  another  passage,  Mr.  Starkie  speaks  of 
the  presumption  of  sanitj-  in  a  testator  as  a  presumption  of  fact.  .  .  . 

Some  verj-  valuable  observations  on  this  subject  are  to  be  found  in 
the  judgment  of  Lord  Brougham  in  Waring  v.  Waring,  6  Moore's 
P.  C.  355:  "The  burthen  of  proof,"  sa3-s  Ms  Lordship,  "often  shifts 
about  in  the  progress  of  the  cause,  accordingl3-  as  the  successive  steps 
of  the  inquiry,  by  leading  to  inferences  decisive  until  rebutted,  cast 
on  the  one  or  the  other  party  the  necessitj-  of  protecting  himself  from 
the  consequences  of  such  inferences.  Nor  can  anything  be  less  profit- 
able as  a  guide  to  our  ultimate  judgment,  than  the  assertion,  which  all 
parties  are  so  ready  to  put  forward  severally,  that,  in  the  question  under 
consideration,  the  proof  is  on  the  other  side.  Thus,  no  doubt,  he  who 
propounds  a  latter  will  undertakes  to  satisfj'  the  court  of  probate  that 
the  testator  made  it,  and  was  of  sound  and  disposing  mind.  But  very 
slight  proof  of  this,  where  the  factiim  is  regular,  will  suflSce :  and  they 
who  impeach  the  instrument  must  produce  their  proofs,  should  the  party 
actor  (the  party  propounding)  choose  to  rest  satisfied  with  his  prima 
facie  case  after  an  issue  tendered  against  him.  In  this  case,  the  proof 
has  shifted  to  the  impngner ;  but  his  case  may  easily  shift  it  back 
again."  The  result  must  be  the  same  where  the  party  propounding  does 
not  reh'  on  a  prima  facie  case,  but  gives  the  whole  of  his  proofs  in  the 
first  instance.    The  onus  remains  on  him  throughout ;  and  the  court 
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or  jury  who  have  to  decide  the  question  in  dispute  must  decide  upon 
the  whole  of  the  evidence  so  given :  and  if  it  does  not  satisfy  them  that 
the  will  is  valid,  they  ought  to  pronounce  against  it. 

If,  indeed,  a  will,  not  irrational  on  the  face  of  it,  is  produced  before 
a  jury,  and  the  execution  of  it  proved,  and  no  other  evidence  is  offered, 
the  jury  would  be  properly'  told  that  they  ought  to  find  for  the  will :  and, 
if  the  party  opposing  the  will  gives  some  evidence  of  incompetency,  the 
jury  ma3',  nevertheless,  if  it  does  not  disturb  their  belief  in  the  com- 
petency of  the  testator,  find  in  favor  of  the  will :  and  in  each  case  the 
presumption  in  favor  of  competency  would  prevail.  But  that  is  not 
a  mere  presumption  of  law  :  and,  when  the  whole  matter  is  before  the 
jury  on  evidence  given  on  both  sides,  they  ought  not  to  affirm  that  a 
document  is  the  will  of  a  competent  testator,  unless  they  believe  that 
it  really  is  so. 

The  result  is,  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rvie  absolute} 


PICKUP  V.  THAMES  INS.  CO. 

Qdekn's  Bench  Division.     1878. 

[ReporUd  3  Q.  B.  D.  594.]  « 

Action  on  policy  of  insurance  on  freight. 

Pleas  amongst  others,  1.  That  the  ship  was  not  lost  by  the  perils 
insured  against ;  2.  That  the  vessel  was  not  seaworthy  at  the  time 
of  the  commencement  of  her  voyage. 

The  jury  in  answer  to  the  learned  judge  found  that  the  vessel  was 
not  seaworthy  when  she  set  sail  from  Rangoon  upon  the  voyage  insured, 
and  that  she  was  lost  in  consequence  of  her  defective  condition  operated 
upon  by  such  weather  as  was  to  be  expected  on  the  voj'age. 

An  application  was  made  to  the  Queen's  Bench  Division  for  a  new 
trial  on  the  ground  of  misdirection. 

W.  Williams,  Q.  C,  W.  G.  Harrison,  Q.  C,  and  Lodge,  for  the 
defendants. 

Jiutt,  Q.  C,  Cofien,  Q.  C,  J.  C.  Mathew,  for  the  plaintiff.     • 

The  facts  of  the  case  and  the  course  at  the  trial  are  to  be  found  fully 
stated  in  the  judgment  of  Queen's  Bench  Division. 

March  5.  The  judgmgnt  of  the  Court  (Cockburn,  C.  J.,  Mellor  and 
Field,  JJ.),  was  delivered  by 

Cockburn,  C.  J.  This  was  an  action  on  a  policy  of  insurance  on 
freight,  on  a  cargo  of  rice  shipped  on  board  the  ship  "  Diadem,"  on  a 
voyage  from  Rangoon  to  a  port  in  the  United  Kingdom.  Amongst 
other  defences  was  one  of  unseaworthiness. 

^  See  ante,  pp.  48,  82.  _  '  A  part  of  this  case  is  omitted. 
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The  cause  came  on  for  trial  before  my  Brother  Field  and  a  special 
jury,  at  Guildhall,  when,  under  the  direction  of  the  learned  judge  as  to 
the  law  applicable  to  the  case,  the  jury  found  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  vessel  was  unseaworthy  on  commencing 
the  voj-age. 

The  facts  so  far  as  they  are  necessary  for  the  present  purpose  may 
be  stated  in  a  few  words.  , 

The  ship,  having  conve3-ed  a  cargo  of  coals  to  Point  de  Galle,  pro- 
ceeded in  ballast  to  Rangoon,  where  she  loaded  a  cargo  of  rice,  the  freiglit 
on  which  was  the  subject-matter  of  the  insurance  in  question.  She 
arrived  at  Eangoon  on  the  25th  of  April,  1874.  Amongst  other  issues 
in  the  cause  was  one  of  unseaworthiness  at  the  commencement  of  her 
voyage  from  Galle  to  Rangoon,  but  that  issue  the  jur3'  decided  in  favor 
of  the  plaintiff',  and  no  question  upon  that  arises  here.  For  the  present 
purpose  the  ship  must  be  taken  to  have  been  seaworthy  on  her  arrival 
at  Rangoon.  She  remained  there  till  the  4th  of  June  following,  when 
having  loaded  her  cargo,  she  set  sail  on  the  homeward  V03'age.  Be- 
tween the  9th  and  15th  of  June  she  encountered  severe  squalls  and  a 
heavy  sea,  and  labored  heavilj',  and  made  so  much  water  that  the  mas- 
ter and  crew  becoming  alarmed  for  the  safety  of  the  ship,  and  satisfied 
of  her  inability  to  perform  the  voj'age  home,  determined  on  putting 
back  to  Rangoon.  On  the  19th  of  June,  when  in  the  Rangoon  river, 
she  grounded  on  the  Silva  Sand,  but  was  got  off"  again  and  proceeded 
to  Rangoon,  where  she  arrived  on  the  20th  of  June.  In  the  course  of 
the  month  of  July  surveys  were  held  on  the  ship.  She  was  found  to  be 
very  much  strained,  and  in  several  places  where  her  copper  was  off",  to 
be  very  much  worm-eaten,  and  on  the  15th  of  July  she  was  pronounced 
to  be  unseaworthj',  and  there  was  no  contest  as  to  her  having  been  so 
at  that  time,  ^ne  question  was  whether  the  rough  weather  she  had 
encountered  between  the  9th  and  15th  of  June,  and  the  straining 
thereby  occasioned,  had  caused  her  leaky  condition, — in  which  case 
that  condition  would  have  been  consistent  with  her  having  been  sea- 
worthy on  starting  on  the  voyage,  —  or  whether  her  leaky  state  had 
been  brought  about  by  the  action  of  the  worms,  which,  from  the  defec- 
tive condition  of  some  parts  of  her  copper,  had  been  able  to  eat  their 
way  into  her  planks,  so  as  to  render  many  of  them  in  an  unsound 
condition^ 

Arguif^  on  the  latter  hypothesis,  the  defendants  contended  that  this 
worm-eaten  condition  must  have  arisen  during  the  period  the  ship  was 
loading  in  the  Rangoon  river,  —  namelj',  from  the  25th  of  April  to  the 
4th  of  June ;  the  plaintiff  on  the  other  hand  contending  that  the  leak3- 
state  of  the  vessel  was  due  to  the  weather  she  had  encountered,  and 
that  her  worm-eaten  condition  as  apparent  on  the  survey  had  been  pro- 
duced during  her  sta}-  at  Rangoon  between  the  time  of  her  return 
thither  and  the  time  of  the  survey,  —  that  is  to  say,  between  the  20th 
of  June  and  the  15th  of  Julj*,  —  the  waters  there  being  greatly  infested 
with  the  species  of  worms  by  which  wooden  vessels  are  liable  to  be 
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attacked,  and  which,  owing  to  portions  of  her  copper  having  been 
rubbed  otT  on  the  occasion  of  her  stranding,  had  been  thus  enabled 
to  get  at  the  vessel. 

After  the  close  of  the  evidence  and  during  the  address  to  the  jury 
the  question  was  raised  as  to  the  party  upon  whom  in  this  particular 
case  the  onus  of  proof  lay,  and  the  counsel  for  the  underwriters  sub- 
mitted to  the  learned  judge  to  tell  the  jury,  as  a  matter  of  law,  that  the 
onus  of  proof  was  in  this  instance  shifted  to  the  plaintiff.  This  course, 
however,  at  that  time  the  learned  judge  declined  to  adopt,  but  left  the 
whole  issue  to  the  jury,  putting  the  question  of  burden  of  proof  to  them 
in  the  language  of  Lord  Eldon  in  Watson  v.  Clark,  1  Dow.  344,  and 
laying  before  them  the  evidence  on  one  side  and  the  other,  necessary  to 
enable  them  to  arrive  at  a  conclusionTJ 

At  the  close  of  the  summing-up,  the  jury  retired  to  consider  their  ver- 
dict, and  after  a  protracted  absence  returned  into  court,  saying  that 
thej'  were  unable  to  agree  on  their  verdict.  In  answer  to  a  question 
put  by  the  learned  judge  whether  there  was  any  point  upon  which  he 
could  give  them  aijy  assistance,  the  foreman  asked,  "  Whether  the  judge 
could  give  them  any  more  precise  and  positive  direction  as  to  which 
of  the  parties  had  the  onus  of  proof  cast  upon  him,"  upon  which  my 
Brother  Field  again  used  the  language  of  Lord  Eldon,  but  dealt  with 
it  this  time  as  a  direction  in  point  of  law,  and  directed  the  jury  as  mat- 
ter of  law  that,  while  the  presumption  of  law  was  prima  facie  in  favor 
of  seaworthiness,  and  the  burden  of  proving  unseaworthiness  was  in 
consequence,  in  the  first  instance,  on  the  insurers,  yet  that  if  the  ina- 
bility of  a  ship  to  proceed  on  the  voyage  becomes  evident  in  a  short 
time  after  her  sailing,  the  presumption  of  law  is  that  the  inabilitj'  arose 
from  causes  existing  before  she  set  sail ;  and  that  in  such  event  the 
burden  of  proof  becomes  shifted,  and  that  it  then  rests  with  the  assured 
to  show  that  the  inability  arose  from  causes  occurring  subsequently  to 
the  commencement  of  the  voyage.  A.nd  with  reference  to  the  particu- 
lar case,  the  learned  judge  directed  IBS'  jury  as  matter  of  law  that  the 
time  which  elapsed  between  the  departure  of  the  ship  from  Rangoon 
on  the  4th  of  June,  and  her  putting  back  on  the  15th,  was  a  sufBciently 
short  time  to  shift  the  onus  of  proof,  and  to  make  it  incumbent  on  the 
assured  to  satisfy  the  jui-y  that  the  unseaworthiness  of  the  vessel  arose 
from  causes  occurring  subsequentl}'  to  her  setting  sail  on  the  voyage. 

We  are  of  opinion  that  this  direction  cannot  be  upheld  and  that  there 
must  be  a  new  trial ;  and  in  this  view  the  learned  judge  on  considera- 
tion himself  concurs.  .  .  . 

May  15,  16.  W.  Williams,  Q.  O.,  W.  Q.  Harrison,  Q.  C,  and 
Lodge,  fbr  the  defendants. 

Butt,  Q.  C,  Cohen,  Q,  C,  and  J.  C.  Mathew,  for  the  plaintiff. 

Brett,  L.  J.  I  agree  with  the  judgment  of  the  Queen's  Bench 
Division. 

A  good  deal  has  been  said  on  the  argument  about  "the  burden  of 
proof"  and  "presumption."     The  burden  of  proof  upon  a  plea  of  un- 
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seaworthiness  to  an  actioi;  on  a  policj'  of  marine  insurance  lies  upon 
the  defendant,  and  so  far  as  the  pleadings  go  it  never  shifts,  it  always 
remains  upon  him.  But  when  facts  are  given  in  evidence,  it  is  often 
said  certain  presumptions,  which  are  really  inferences  of  fact,  arise, 
and  cause  the  burden  of  proof  to  shift ;  and  so  they  do  as  a  matter 
of  reasoning,  and,  as  a  matter  of  fact ;  for  instance,  where  a  ship  sails 
from  a  port,  and  soon  after  she  has  sailed  sinks  to  the  bottom  of  the 
sea,  and  there  is  nothing  in  the  weather  to  account  for  such  a  disaster, 
it  is  a  reasonable  presumption  to  be  made  that  she  was  unseaworth^- 
when  she  started ;  and  a  jury  may  be  properly  told  that,  upon  such 
uncontradicted  evidence,  they  may  presume  as  a  matter  of  reasoning 
and  inference  from  the  facts,  the  vessel  must  have  been  in  an  unsea- 
worthy  condition  when  she  started  ;  that  is,  when  she  started  she  was 
not  in  a  fit  state  to  encounter  the  ordinary'  perils  of  the  voyage,  and  if 
a  jurj',  with  no  other  evidence  than  that  I  have  stated,  were  to  find  the 
contrary,  it  would  not  be  a  finding  against  any  principle  of  law,  but 
it  would  be  such  a  finding  against  the  reasonable  inference  from  the 
facts  that  it  would  amount  to  a  verdict  against  evidence.  And  as  a 
guide  on  the  question  of  fact,  and  the  mode  in  which  the  jury  are  to 
draw  inferences,  I  think  the  jury  might  be  told  what  is  laid  down  in 
2  Arnould  on  Marine  Insurance  (5th  ed.),  p.  666,  namely,  that  where 
a  ship  becomes  so  leaky  or  disabled  as  to  be  unable  to  proceed  on  her 
voyage  soon  after  sailing  on  it,  and  this  cannot  be  ascribed  to  any 
violent  storm  or  extraordinary  peril  of  the  sea,  the  fair  and  natural  pre- 
sumption is  that  it  arose  from  causes  existing  before  her  setting  out  on 
her  voyage,  and,  consequently,  that  she  was  not  seaworthy  when  she 
sailed.  That  is  only  telling  them,  if  no  other  facts  are  shown,  "I 
should  advise  you,  as  reasonable  men,  to  find  that  the  ship  was  unsea- 
worthj'  when  she  started."  But  the  passage  in  Arnould  proceeds  to 
lay  down  that  in  such  cases  it  is  incumbent  upon  the  assured  to  show 
that  at  the  time  of  her  departure  she  was  in  fact  seaworthy,  and  that 
her  inability  has  arisen  from  causes  subsequent  to  the  commencement 
of  the  voyage.  Of  course,  he  may  be  able  to  show  that  she  was  sea- 
worth^'.  But  the  question  what  is  a  short  time  after  sailing  must  surelj^ 
depend  on  the  circumstances  ;  and  it  is  for  the  jurj'  to  say  whether  un- 
der the  circumstances  of  the  voyage  they  think  that  the  time  of  loss 
was  so  soon  after  sailing  that  it  raises  the  presumption  of  unsea- 
worthiness. 

Let  us  see  whether  there  is  anj'  authority  to  the  contrary.  The  case 
cited  to  us  is  Watson  v.  Clark,  1  Dow.  336.  That  case  is  more  often  cited 
for  the  question  of  law  which  Lord  Eldon  enunciated  than  for  his  treat- 
ment of  the  facts.  It  is  cited  as  an  authority  for  the  principle  that  if  a 
ship  was  seaworthy  at  the  commencement  of  the  voyage,  although  she 
became  otherwise  only  one  hour  after  sailing,  the  warranty  is  complied 
with,  and  the  underwriter  is  liable.  The  case  also  deals  with  the  ques-' 
tion  of  presumption  arising  from  the  facts.  But  Lord  Eldon  and  Lord 
Redesdale  were  sitting  as  a  Court  of  Appeal  from  a  decision  of  a  Court 
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which  decided  both  law  and  fact,  and  they  were  called  upon,  therefore, 
as  ripon  a  rehearing,  not  onl^-  to  determine  what  the  law  was,  but  also 
whether  they  agi-eed  with  the  Court  below  upon  the  facts  ;  and  thus  it 
is  that  they  give  their  reasons  for  agreeing  with  the  findings  as  to  the 
facts.  And  when  we  find  Lord  Eldon  and  Lord  Redesdale  pointing 
out  in  the  clearest  terms  a  process  of  reasoning  which  is  almost  irresist- 
ible, it  is  a  verj-  good  guide  to  a  jury  to  point  out  to  them  that  process 
of  reasoning  as  one  which  they  ought  to  follow.  But  I  have  never 
heard  that  this  case  was  an  authority  for  showing  that  a  presumption 
of  fact  is  really  a  proposition  of  law. 

Now,  if  that  be  so,  I  think  it  cannot  be  denied  that  my  Brother 
Field  so  expressed  himself  that  the  jury  would  consider  themselves 
bound  to  take  it  as  a  matter  of  law  that  it  was  a  short  time,  and  a  time 
so  short  that  it  shifted  the  presumption.  But  my  Brother  Field,  who 
was  a  party  to  the  judgment  of  the  divisional  court,  on  consideration, 
admitted  that  his  direction  was  erroneous. 

As  to  the  question  arising  upon  the  issue  as  to  the  loss  by  perils  of 
the  sea,  it  seems  to  me  upon  the  facts  of  this  case,  that  when  the  jury 
were  practically  told  that  as  a  matter  of  law  they  were  to  take  it  that 
she  was  worm-eaten  at  Rangoon,  unless  the  ship-owner  could  show  that 
she  was  not,  that  this  direction  must  have  had  a  vital  effect  upon  the 
finding  of  the  jury  upon  the  loss  bj'  perils  of  the  sea,  and  that,  there- 
fore, even  though  as  an  abstract  proposition  this  would  not  be  a  mis- 
direction upon  that  plea,  it  was  such  a  direction  as  to  lead  to  a  wrong 
inference  of  fact ;  it  was  such  a  wrong  direction  that  it  would  almost 
inevitably  lead  to  an  erroneous  consideration  of  the  issue,  and  cannot 
be  satisfactory.     Therefore  I  think  there  must  be  a  new  trial. 

Judgment  affirmed.'^ 


^U^' 
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King's  Bench.     1805. 

[Re.'porUd  6  East,  80.] 

This  was  an  ejectment  for  a  house  and  a  small  parcel  of  land,  which 
was  tried  before  Rooke,  J.,  at  the  last  assizes  at  Northampton  ;  and  the 
principal  question  was,  whether  the  action  were  brought  in  time  within 
the  second  clause  of  exceptions  in  the  statute  of  limitations,  21  Jac.  1, 
c.  16.  The  person  last  seised  of  the  premises  from  whom  the  lessors 
of  the  plaintiff  claimed,  was  one  Thomas  Jesson,  on  whose  death  in  the 
year  1777  David,  his  elder  brother,  took  possession  of  them  and  trans- 
mitted the  possession  to  the  defendant  his  grandson.    Thomas  Jesson 

1  Compare  Brett,  J.,  in  Anderson  v.  Morice,  L.  E.  10  C.  P.  58,  67,  68  ;  and  Lord 
Esher  in  JBlackburn  et  al.  v.  Figors,  17  Q.  B.  D.  553,  556  et  seq.  —  Ed. 
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left  a  son  John  and  a  daughter  Frances  him  surviving.  John  was  bap- 
tized in  1767,  and  after  the  death  of  his  father,  being  then  about  ten 
years  of  age,  was  put  out  apprentice  to  the  sea  service  bj'  the  parish, 
and  was  seen  by  a  witness  on  his  return  from  his  first  voj'age  about  a 
year  after  the  father's  death  ;  soon  after  which  he  went  to  sea  again, 
and  had  not  been  heard  of  since,  and  was  bellQved  to  be  dead.  Frances, 
the  daughter,  one  of  tlie  lessors  of  the  plaintiff,  was  baptized  on  the 
21st  of  May,  1771,  and  afterwards  married  George  the  other  lessor.  It 
was  contended  at  the  trial  by  the  defendant's  counsel  that  the  ejectment 
was  out  of  time  ;  for  it  was  uncertain  when  John,  the  son  of  Thomas, 
the  ancestor  last  seised,  died,  and  that  the  twenty-  j-ears  given  bj-  the 
statute  began  to  run  immediately  on  the  death  of  Thomas  in  1777,  and 
consequently  expired  in  1797  ;  or  that  if  the  statute  favored  Frances  the 
daughter  till  ten  years  after  the  disabilit}'  of  her  infancy  was  removed, 
at  an}'  rate  a's  she  was  of  full  age  in  1792,  she  ought  to  have  brought 
her  ejectment  in  1802,  and  consequently  this  ejectment  brought  in  1804 
was  too  late.  On  the  other  hand  it  was  contended  by  the  plaintifTs 
counsel,  that  supposing  John  to  have  died  abroad,  the  presumption  of 
his  death  could  not  arise  till  seven  years  after  he  was  last  seen  in  Eng- 
land previous  to  his  going  to  sea,  which  would  not  be  till  1785  or  1786, 
till  when  the  right  of  entry  of  the  lessor  Frances  did  not  accrue  ;  and 
that  she  had  twentj-  years  in  which  to  bring  her  ejectment  after  that 
time  ;  the  statute  having  never  begun  to  run  b}'  reason  of  the  continuing 
disability,  and  consequentl}'  that  this  action  was  well  brought.  The 
learned  judge  left  it  to  the  jury  to  say  when  and  where  John  died  ;  and 
observed,  that  it  was  fair  to  presume  he  had  not  died  in  England,  as 
none  of  his  family  ever  heard  of  his  death:  And  as  to  the  time,  that 
it  was  incumbent  on  the  jurj'  to  find  the  fact  as  well  as  they  could  under 
the  doubt  and  difficulty  of  the  case ;  ■^  that  at  an}-  time  bej-ond  the 
first  seven  years  they  might  fairlj'  presume  him  dead,  but  the  not  hear- 
ing of  him  within  that  period  was,hardly  sufficient  to  afford  such  a  pre- 
sumption. The  jury  found  a  verdict  for  the  plaintiff,  and  that  John 
died  abroad  about  the  years  1785,  1786,  or  1787,  but  not  before.  "  In 
the  last  term  it  was  moved  to  set  aside  the  verdict  and  grant  a  new 
trial,  on  the  ground  that  Frances,  the  daughter,  was  at  most  only  en- 
titled to  ten  j-ears  for  bringing  her  ejectment  after  she  came  of  age, 
which  was  in  1792,  even  if  she  were  not  bound  to  have  made  her 
entry  within  ten  years  from  the  death  of  her  brother,  from  whom  she 
claimed. 

Vanghan,  Serjt.,  and  Headernow  showed  cause.  The  title  of  the 
plaintiff.  Frances,  did  not  accrue  until  the  death  of  her  brother,  which 
the  jury  found  was  not  before  1785,  and  the  first  clause  of  the  statute 

1  Eeference  was  made  to  the  case  of  General  Stanwix  and  his  daughter,  who  were 
drowned  as  they  were  going  to  Ireland,  where  Lord  Mansfield  required  the  jury  to 
find  whether  the  General  or  his  daughter  survived  ;  and  to  the  case  of  the  family  who 
were  burnt  in  the  great  fire  in  Gomhill.  [See  Feame's  Posthumous  Works  for  his  two 
Ingenious  arguments  on  opposite  sides  of  the  question  in  the  Stanwix  case.  —  Ed.] 
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of  limitations,''  gives  every  person  twenty  j^ears  to  make  their  entry 
after  their  title  first  accrued.  The  second  clause  was  evidently  intended 
to  extend  and  not  to  limit  the  time  of  entry  allowed  by  the  first ;  be- 
cause, in  the  particular  cases,  it  allows  ten  years  notwithstanding  the  said 
twenty  years  be  expired.  The  meaning  therefore  was  to  allow  every 
person  at  least  twenty  years  after  their  title  accrued,  if  there  were  a 
continuing  disability  from  the  death  of  the  ancestor  last  seised,  and  ten 
j-ears  more  to  the  heir  of  the  person  dying  under  a  disability,  which  tea 
years  are  in  addition  to  the  twenty  years  allowed  by  the  first  clause. 
Where  indeed  the  bar  once  begins  to  run  it  may  be  presumed,  in  anal- 
ogy to  the  decision  on  the  statute  of  fines,  4  H.  7,  c.  24,  settled  in  Doe 
d.  Duroure  v.  Jones  (4  T.  R.  300) ,  that  no  subsequent  disability  will 
stop  it ;  but  here  the  disability  continued  from  the  death  of  the  person 
last  seised  until  after  the  lessor's  title  accrued,  and  the  time  never 
began  to  run  during  the  brother's  lifetime.  In  another  view  of  the  case 
a  difficulty  was  imposed  upon  the  jury  without  necessity,  in  requiring 
them  to  find  the  exact  period  of  the  death  of  the  brother  of  the  lessor, 
which  they  could  not  properlj'  do  without  evidence.  It  would  have  been 
sufficient  for  them  to  have  found  that  he  continued  abroad  till  his  death, 
and  that  he  died  within  ten  years  before  the  ejectment  brought.  And 
if  there  were  sufficient  evidence  before  them  to  have  raised  that  pre- 
sumption, the  Court  will  not  send  the  cause  to  a  new  trial  when  the 
same  verdict  ought  to  be  found. 

Clarke  and  Bramston  were  to  have  supported  the  rule,  but  the  Court 
thought  that  at  any  rate  there  must  be  a  new  trial. 

Lord  Ellenborodgh,  C.  J.  The  time  allowed  by  the  statute  for 
malting  an  entry  might  be  indefinitely  extended  if  the  construction  con- 
tended for  bj'  the  plaintiff  were  to  be  admitted.  There  is  no  calculating 
how  far  it  might  be  carried  by  parents  and  children  dying  under  age, 
or  continuing  under  other  disabilities  in  succession.  The  brother,  John, 
through  whom  the  lessor  of  the  plaintiff,  Frances,  claims,  being  under 
the  disability  of  nonage  at  the  time  of  his  father's  death,  when  his  title 
first  accrued,  and  dying  under  that  disabilitj',  it  appears  to  me  that 
the  proviso  in  the  second  clause  of  the  statute  (where  resort  is  to  be 

'  21  Jac.  1,  c.  16,  §  1  enacts  that  "  No  person  shall  make  any  entry  into  lands 
tut  within  twenty  years  next  after  their  right  or  title  which  shall  first  descend  or  ac- 
crue to  the  same  ;  and  in  default  thereof,  such  persons  so  not  entering  and  their  heirs 
shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made." 

Sed.  2.  "  Provided  nevertheless,  that  if  any  person  or  persons  entitled  to  such 
writ,  or  that  shall  have  such  right  or  title  of  entry  shall  be,  at  the  time  of  the  said 
right  or  title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of  twenty-one 
years,  feine  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such 
person  or  persons,  and  his  and  their  heir  and  heirs  shall  or  may,  notwithstanding  the 
said  twenty  years  be  expired,  bring  his  action,  or  make  his  entry,  as  he  might  have 
done  before  this  act  ;  so  as  such  person  and  persons  or  his  or  their  heir  and  heirs  shall, 
within  ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and 
sie  forth  the  same,  and  at  no  time  after  the  said  ten  years. "        » 
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had  to  it  to  extend  the  period  for  making  an  entry  beyond  the  twenty 
years),  required  the  lessor  Frances,  as  heir  to  her  brother,  to  make  her 
entry  within  ten  years  after  his  death  ;  and  that  not  having  done  so,  this 
ejectment  was  brought  too  late.  The  word  death  in  that  clause  must 
mean  and  refer  to  the  death  of  the  person  to  whom  the  right  first  accrued, 
and  whose  heir  the  claimant  is ;  and  the  statute  meant  that  the  heir  of 
every  person,  to  which  person  a  right  of  entry  had  accrued  during  any  of 
the  disabilities  there  stated,  should  have  ten  years  from  the  death  of  his 
ancestor,  to  whom  the  right  fii'st  accrued  during  the  period  of  disability, 
and  who  died  under  such  disability  (notwithstanding  the  twenty  years 
from  the  first  accruing  of  the  title  to  the  ancestor  should  have  before  ex- 
pired). As  to  the  period  when  the  brother  might  be  supposed  to  have 
died,  according  to  the  statute  19  Car.  2,  c.  6,  with  respect  to  leases  de- 
pendent on  lives,  and  also  according  to  the  statute  of  bigamy  (1  Jac. 
1,  c.  11),  the  presumption  of  the  duration  of  life,  with  respect  to  per- 
sons of  whom  no  account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  thej-  were  last  known  to  be  living.  There-  ', 
fore  in  the  absence  of  all  other  evidence  to  show  that  he  was  living  at 
a  later  period  there  was  fair  ground  for  the  jury  to  presume  that  he  was 
dead  at  the  end  of  seven  years  from  the  time  when  he  went  to  sea  on 
his  second  voyage,  which  seems  to  be  the  last  account  of  him.  That 
was  about  the  year  1778,  which  would  carry  his  death  to  about  1785. 

Lawrence,  J.  Upon  the  death  of  the  father  Thomas  Jesson,  in  1777, 
the  right  descended  to  John,  the  son,  then  under  age,  who  died  under 
that  disability.  The  lessor  Frances  is  the  heir  of  John  ;  and  the  stat- 
ute gives  to  the  party  to  whom  a  right  of  entry  accrues,  and  who  is 
under  a  disability  at  the  time,  ten  years  after  the  disability  removed, 
notwithstanding  the  twenty  years  should  have  elapsed  after  his  title  first 
accrued  ;  and  to  his  heir  the  statute  gives  ten  years  after  the  death  of 
such  party  dj'ing  under  the  disability.  Here  more  than  ten  years  had 
elapsed  after  the  death  of  the  brother  before  this  ejectment  was  brought. 
It  appears  probable  enough  upon  looking  into  the  case  of  Stawell  v. 
Lord  Zouch  (Plowd.  355),  that  the  word  death  was  introduced  into  the 
statute  of  James  in  order  to  obviate  the  difficulty  which  had  arisen  in 
that  case  upon  the  construction  of  the  statute  of  fines,  4  H.  7,  c.  24, 
for  want  of  that  word. 

Gkose  and  Le  Blanc,  Justices,  assenting.  Mule  absolute. 
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Exchequer  Chamber,  1837. 
[Reported  i  M.  S  w'.  894.]  i 

This  was  an  ejectment,  commenced  in  Hilaiy  Tei'm,  1834,  to  re- 
cover possession  of  copyhold  premises  in  the  parish  of  Loders,  in  the 
county  of  Dorset  (being  the  same  premises  claimed  in  the  cause  oiDoe 
d.  Knight  v.  Nepean),^  and  was  tried  before  Patteson,  J.,  at  the  Dor- 
setshire Spring  Assizes,  1835,  when  the  following  evidence  was  given 
on  the  part  of  the  plaintiff :  — 

2d  January',  1788. — At  a  Court  held  this  day  for  the  manor  of 
Loders,  Matthew  Knight  took  of  the  lord  certain  copyhold  tenements 
called  the  Roofless  Living  and  Home  Living  (being  part  of  the  prem- 
ises in  question  in  this  cause),  to  hold  to  him  the  said  Matthew  Knight 
and  Edward  Knight  (his  brother),  and  Elizabeth  Mary  Davies,  for 
their  lives,  and  for  the  life  of  the  longest  liver  of  them,  successivel}-. 

16th  October,  1794.  —  At  a  Court  held  this  day,  the  said  Matthew 
Knight  took  of  the  lord  a  certain  cop3'hold  tenement  called  Mabys 
Hay  (being  Other  part  of  the  premises  in  question),  to  hold  to  him  the 
said  Matthew  Knight  and  Rice  Davies  Knight  his  son,  for  their  lives, 
and  the  life  of  the  longest  liver  of  them,  successively,  in  reversion 
immediately  after  the  determination  of  the  estate  of  Henry  Budden 
therein. 

20th  March,  1797.  —  At  a  Court  held  this  day,  George  Bagster  and 
Nathaniel  Taylor,  as  assignees  of  the  said  Matthew  Knight,  a  bank- 
rupt, were  admitted  tenants  to  the  said  tenements  called  Roofless  Liv- 
ing, Home  Living,  and  Mabys  Hay,  except  out  of  the  latter  as  to  one 
close  called  Sheep  Acres,  to  which  they  were  admitted  tenants  in  re- 
version of  the  said  Henry  Budden. 

At  the  same  Court,  George  Knight  took  of  the  lord  the  reversion  of 
the  said  tenements  called  Roofless  Living  and  Home  Living,  to  hold  to 
Paul  Slade  Knight  (the  lessor  of  the  plaintiff)  and  Thomas  Clothier 
Knight,  sons  of  the  said  George  Knight,  for  their  lives,  and  the  life  of 
the  longest  liver  of  them,  successively,  after  the  determination  of  the 
estate  and  interest  which  the  said  George  Knight  claimed  to  have  for 
the  life  of  the  said  Matthew  Knight  his  brother. 

And  at  the  same  Court  there  was  entered  a  letter  of  attorney,  dated 
13th  March,  1797,  whereby  the  said  George  Bagster  arid  Nathaniel 
Taylor  appointed  Richard  Travers  their  attornej',  to  take  admittance  of 
the  said  tenements  called  Roofless  Living,  Home  Living,  and  Mabys 
Hay,  together  with  the  said  close  called  Sheep  Acres,  and  to  surrender 

'  A  part  of  the  case  is  omitted. 

^  5  B.  &  Ad.  86  ;  s.  c.  nomine  Doe  d,  Slade  v.  Nepean,  2  TSev.  &  M.  219. 
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the  same  to  the  use  of  the  said  George  Knight,  his  executors,  adminis- 
trators, and  assigns,  for  the  life  of  the  said  Matthew  Knight. 

In  August,  1806,  Thomas  Clothier  Knight  died.  In  December  in  the 
same  year,  or  early  in  1807,  Matthew  Knight  went  to  America  ;  and  in 
the  month  of  Ma}',  1807,  a  letter  was  received  from  him,  but  he  was 
never  heard  of  afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  in  question  for 
the  three  j-ears  preceding  his  bankruptcy,  which  happened  in  1797; 
and  after  that  event  George  Knight  entered  into  possession  of  the 
.  same  premises  as  the  purchaser  of  Matthew  Knight's  interest,  and  con- 
tinued in  such  possession  till  his  death ;  but  he  was  never  actually  ad- 
mitted tenant  to  the  lord. 

On  the  1st  of  August,  1807,  George  Knight  executed  an  indenture 
of  mortgage  to  the  said  Richard  Travers,  of  all  the  said  premises,  for 
the  term  of  seventj-  years  if  the  said  Matthew  Knight  should  so  long 
live,  for  securing  the  payment  of  two  several  sums  of  838^.  and  37oZ. 
Soon  after  the  date  of  this  mortgage,  all  the  premises  were  sold  to  Sir 
Evan  Nepean,  the  father  of  the  defendant  in  this  action  (the  plaintiff 
in  error),  but  the  purchaser  was  never  admitted  tenant  to  the  lord  ;  and 
if  any  formal  conveyance  was  executed,  it  had  been  lost. 

On  the  12th  of  December,  1807,  George  Knight  died. 

On  the  6th  April,  1808,  Sir  Evan  Nepean  granted  a  lease  of  the 
premises  to  the  said  Richard  Travers  for  tlie  term  of  fourteen  j-ears 
from  this  date,  and  Travers  underlet  the  premises  to  George  Way,  who 
occupied  them  from  the  death  of  the  said  George  Knight  in  1807,  to 
the  death  of  Travers  in  1813.  Shortl}-  after  Travers's  death,  the  prem- 
ises were  surrendered  by  his  executors  to  Sir  Evan  Nepean,  who  con- 
tinued in  possession  thereof  by  himself  or  his  tenants,  from  thence  until 
bis  death  in  1822  :  and  from  that  time  to  the  present  the  defendant.  Sir 
Molyneux  Nepean,  has  been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial :  first, 
whether  it  was  incumbent  on  the  lessor  of  the  plaintiff  to  prove  that 
the  said  Matthew  Knight  was  actuallj-  alive  within  twenty  years  next 
before  the  commencement  of  the  action  ;  secondl}',  whether  it  appeared 
upon  the  evidence  that  there  had  been  an  advei'se  possession  of  the 
premises  against  the  lessor  of  the  plaintiff,  for  twentj-  years  before  the 
action  brought.  The  learned  judge  stated  his  opinion  to  the  jury  as  to 
the  first  point,  that  it  was  incumbent  on  the  lessor  of  the  plaintiff  to 
prove  that  Matthew  Knight  was  actually  alive  within  twentj-  j'ears,  and 
that  he  had  not  proved  it ;  and  as  to  the  second  point,  that  if  Sir 
Evan  Nepean  took  as  purchaser  of  the  interest  of  George  Knight,  then 
his  possession  had  not  been  adverse  for  twenty  years,  because  it  could 
not  be  adverse  so  long  as  it  was  uncertain  whether  Matthew  Knight 
was  alive  or  dead,  which  it  was  up  to  May,  1814.  The  jury  found  that 
Matthew  Knight  was  not  proved  to  have  been  actually  alive  within 
twenty  3'ears  next  before  the  commencement  of  the  action,  but  that  it 
did  not  appear  by  the  evidence  that  there  had  been  an  adverse  posses- 
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sion  of  twenty  j'eavs  as  against  the  lessor  of  the  plaintiff;  and  the  ver- 
dict was  thereupon  entered  for  the  plaintiff.  .  .  . 

/Sir  W.  W.  FoUett  and  Barstow  for  the  plaintiff  in  error. 
The  Attorney- General  for  the  defendant  in  error. 
Lord  Denman,  C.  J.  The  lessor  of  the  plaintiff  claimed  as  grantee 
in  reversion  of  a  copj'hold  estate,  on  the  death  of  Matthew  Knight. 
Matthew  Knight  went  to  America  in  December  1806,  or  early  in  1807, 
and  the  last  account  that  was  heard  of  him  was  by  a  letter  written  bj- 
him  from  Charleston,  which  was  received  in  England  in  May,  1807. 
The  declaration  in  this  cause  was  served  on  the  18th  Januarj-,  183.4. 
At  the  trial,  evidence  was  given  to  show  that  the  defendant  came  into 
possession  as  a  purchaser  of  the  interest  of  George  Knight,  who  held 
for  the  life  of  Matthew  Knight. 

Two  questions  arose.  First,  whether  the  lessor  of  the  plaintiff  was 
fcound  to  give  some  evidence  as  to  the  precise  time  of  Matthew 
Knight's  death,  in  order  to  show  that  he  had  brought  this  action  within 
twentj'  3-ears  of  his  death,  or  whether  the  presumption  of  his  being 
alive  continued  to  the  last  moment  of  the  seven  j'ears  since  he  was  last 
beard  of,  when  the  law  presumes  that  he  was  dead,  and  which  was 
within  twenty  years  next  before  the  commencement  of  the  action. 
Secondly,  whether,  on  the  supposition  that  the  defendant  came  in  as  a 
purchaser  of  George  Knight's  interest,  there  had  been  twent3-  years' 
adverse  possession  as  against  the  lessor  of  the  plaintiff. 

The  learned  Judge  told  the  jury  it  was  incumbent  on  the  lessor  of 
the  plaintiff  to  prove  that  Matthew  Knight  was  actually  alive  within 
twentj'  j'ears  before  the  commencement  of  the  action,  and  that  he  had 
not  proved  tliat  fact  by  merely  showing  that  seven  years  since  he  was 
last  heard  of  expired  within  twenty  years  next  before  the  commence- 
ment of  the  action :  on  which  the  counsel  for  the  lessor  of  the  plaintiff 
tendered  a  bill  of  exceptions.  The  learned  Judge  also  told  the  jury,, 
that  if  they  were  of  opinion  that  the  defendant  took  as  purchaser  of  the 
interest  of  George  Knight,  his  possession  had  not  been  adverse  for 
twenty  years,  because  it  could  not  be  adverse  as  long  as  it  was  uncer- 
tain whether  Matthew  Knight  was  alive  or  not,  which  it  was  up  to 
May,  1814.  Upon  this  the  counsel  for  the  defendant  tendered  a  bill  of- 
exceptions.  The  jury  found  that  it  was  not  proved  that  Matthew 
Knight  was  alive  within  twentj^  years,  but  that  it  did  not  appear  that 
there  was  an  adverse  possession  of  twenty  j-ears ;  and  under  the 
learned  Judge's  direction,  they  found  their  verdict  for  the  lessor  of  the 
plaintiff. 

It  seems  the  statute  of  the  3  &  4  Will.  4,  c.  27,  was  not  adverted  to 
at  the  trial,  but  only  on  the  case  being  argued  before  the  Court.  We 
are  all  clearly-  of  opinion  that  the  second  and  third  sections  of  that  act 
(which  came  into  operation  on  the  1st  of  January,  1834,  seventeen 
days  before  this  action  was  commenced)  have  done  away  with  the 
doctrine  of  non-adverse  possession,  and  except  in  cases  falling  within 
the  fifteenth  section  of  the  act,  the  question  is  whether  twenty  years 
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have  elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the 
possession.  The  right  of  entry  in  this  case  accrued  on  the  death  of 
Matthew  Knight.  Then,  as  the  first  and  second  questions  were  iden- 
tical, the  learned  Judge  was  wrong  in  putting  any  distinct  and  separate 
question  to  the  jury  on  the  nature  of  the  possession,  unless  the  case  be 
within  the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession  was  not  adverse, 
according  to  the  former  state  of  the  law,  at  the  time  of  the  passing  of 
the  act  —  that  is,  the  24th  July,  1833.  If  that  point  had  been  raised 
at  the  trial,  it  is  plain  the  jury  would  have  been  satisfied  that  the  pos- 
session was  adverse  on  the  24th  Julj^,  1833,  for  we  know  bj-  the  report 
of  Doe  6.  Knight  v.  Nepean,  that  an  action  had  been  brought  and 
tried  between  the  same  parties  some  time  before  that  date.  Whether, 
therefore,  the  learned  Judge  took  a  right  view  of  the  defendant's  pos- 
session or  not,  under  the  former  state  of  the  law,  is  immaterial ;  the  3» 
&  4  Will.  4,  c.  27,  applies  to  the  case,  and  tlie  direction  in  respect  of 
which  the  defendant's  bill  of  exceptions  was  tendered  was  therefore 
wrong. 

Still,  it  is  necessarj'  to  determine  the  first  and  principal  point  in  the 
case,  because,  if  the  learned  Judge's  direction  was  also  wrong  as  to 
that,  the  lessor  of  the  plaintiff  would  be  entitled  to  retain  the  verdict, 
although  he  obtained  it  on  another  ground.  The  Court  is  therefore 
called  on  to  review  the  decision  of  the  Court  of  King's  Bench  in  Z>oe  v. 
Nepean.  The  doctrine  there  laid  down  is,  that  where  a  person  goes 
abroad,  and  is  not  heard  of  for  seven  years,  the  law  presumes  the  fact 
that  such  person  is  dead,  but  not  that  he  died  at  the  beginning  or  the 
end  of  any  particular  period  during  those  seven  j-ears  ;  that  if  it  be  im-y 
portant  to  any  one  to  establish  the  precise  time  of  such  person's  death/ 
he  must  do  so  by  evidence  of  some  sort,  to  be  laid  before  the  jurj-  fc* 
that  purpose,  beyond  the  mere  lapse  of  seven  years  since  such  perscpi 
was  last  heard  of.  j 

After  fully  considering  the  argument  at  the  bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct.  It  is  conformable  to  the  pi^o- 
visions  of  the  statute  of  James  I.  relating  to  bigamy,  mpre  particularly 
to  the  statute  19  Car.  2,  c.  6,  relating  to  this  very  matter,  the  words  of 
which  distinctly  point  at  the  presumption  of  the  fact  of  death,  but  not 
at  the  time :  it  is  conformable  also  to  decisions  on  questions  of  bigamy 
and  on  policies  of  insurance,  and  it  is  supported  and  confirmed  by  the 
case  of  Rex  v.  Inhabitants  of  Harborne.  It  is  true,  the  law  presumes 
that  a  person  shown  to  be  alive  at  a  given  time  remains  alive  until  the 
contrary  be  shown,  for  which  reason  the  onus  of  showing  the  death  of 
Matthew  Knight  laj'  in  this  case  on  the  lessor  of  the  plaintiflf.  He  has 
shown  the  death,  by  proving  the  absence  of  Matthew  Knight,  and  his 
not  having  been  heard  of  for  seven  years,  whence  arises,  at  the  end  of 
those  seven  years,  another  presumption  of  law,  namely,  that  he  is  not 
then  alive ;  but  the  onus  is  also  cast  on  the  lessor  of  the  plaintiflf  of 
showing  that  he  has  commenced  his  action  within  twenty  years  after  his 
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right  of  eatiy  accrued,  that  is,  after  the  actual  death  of  Matthew 
Knight.  Now,  when  nothing  is  heard  of  a  person  for  seven  j-ears,  it  is 
obviously  a  matter  of  complete  uncertainty  at  what  point  of  time  in 
those  seven  j'ears  he  died ;  of  all  the  points  of  time,  the  last  day  is  tlie 
most  improbable,  and  most  inconsistent  with  the  ground  of  presuming 
the  fact  of  death.  That  presumption  arises  from  the  great  lapse  of 
time  since  tlie  part}'  has  been  heard  of ;  because  it  is  considered  extra- 
ordinary, if  he  was  alive,  that  he  should  not  be  heard  of.  In  other 
words,  it  is  presumed  that  his  not  being  lieard  of  has  been  occasioned 
by  his  death,  which  presumption  arises  from  the  considerable  time  that 
has  elapsed.  If  you  assume  that  he  was  alive  on  the  last  da\'  but  one 
of  the  seven  years,  then  there  is  nothing  extraordinary  in  his  not  hav- 
ing been  heard  of  on  the  last  daj- ;  and  the  previous  extraordinary 
lapse  of  time,  during  which  he  was  not  heard  of,  has  become  immaterial 
by  reason  of  the  assumption  that  he  was  living  so  latelj'.  The  pre- 
sumption of  the  fact  of  death  seems,  therefore,  to  lead  to  the  conclu- 
sion that  the  death  took  place  some  considerable  time  before  the 
expiration  of  the  seven  j'ears. 

It  is  true,  the  doctrine  will  often  practically  limit  the  time  for  bring- 
ing the  action  of  ejectment  in  such  cases ;  and  circumstances  may  be 
supposed,  as  of  a  lease  for  seven  j-ears  commencing  on  the  death  of  A., 
or  of  a  promissory  note  payable  two  months  after  A.'s  death,  and 
many  other  cases  which  might  be  put,  in  which  it  would  be  difficult  to 
carry  into  eifect  certain  contracts,  or  to  have  remedies  for  the  breach 
of  them,  if  the  parties  interested,  instead  of  making  inquirj-  respecting 
the  person  on  whose  life  so  much  depended,  chose  to  wait  for  the  legal 
presumption.  Such  inconveniences  may  no  doubt  arise,  but  they  do 
not  warrant  us  in  laying  down  a  rule  that  the  partj-  shall  be  presumed 
to  have  died  on  the  last  day  of  the  seven  years,  which  would  manifestlj' 
be  contrary  to  the  fact  in  alhiost  all  instances.  No  such  rule  is  enacted 
by  the  statute,  nor  is  any  one  authority  adduced  in  which  anj-  such  rule 
has  been  laid  down. 

It  is  not  necessary  to  make  anj'  election  between  the  beginning  of 
seven  years  and  the  end  of  them,  and  [as]  the  period  to  which  the  death 
should  be  referred,  as  seems  at  one  time  to  have  been  assumed.  We 
adopt  the  doctrine  of  the  Court  of  King's  Bench,  that  the  presumption 
of  law  relates  only  to  the  fact  of  death,  and  that  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct  proof. 

For  these  reasons,  we  are  of  oi)inion  that  the  learned  Judge's  direc- 
tion to  the  jury,  in  respect  of  which  the  lessor  of  the  plaintiff  tendered 
a  bill  of  exceptions,  was  correct,  and  that  the  verdict  ought  to  have 
been  found  for  the  defendant ;  but  as  we  cannot  order  it  to  be  so  en- 
tered, the  result  is  that  the  verdict  found  for  the  lessor  of  the  plaintiff 
must  be  set  aside,  and  a  venire  de  novo  awarded. 

Venire  de  novo  awarded. 
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In  re  PHENE'S   TRUSTS. 
Chancery.     1869. 

[Eeported  L.  R.  5  6%.  139.]  i 

This  was  an  appeal  petition  from  an  order  of  Vice-Chancellor  James, 
•who,  in  deference  to  decisions  of  Vice-Cliancellor  Kinderslej-  and  Vice- 
Chancellor  Malins,  from  which  he  expressed  his  dissent,  had  decided 
that  Nicholas  Phene  Mill,  who  had  not  been  heard  of  since  June,  1860, 
was  to  be  presumed  to  have  survived  the  testator,  Francis  Piieue,  and 
so  to  have  become  entitled  to  a  share  in  the  testator's  estate. 

The  testator  died  on  the  5th  of  Januarj-,  1861,  having  by  his  will 
bequeathed  the  residue  of  his  estate  to  his  nephews  and  nieces  in  equal 
shares.  Nicholas  Phen^  Mill  was  one  of  his  nephews.  The  share  to 
which  Nicholas  Phene  Mill  would,  if  living  at  the  testator's  death, 
have  been  entitled,  had  been  paid  into  Court  under  the  Trustee  Relief 
Act  on  account  of  it  being  uncertain  whether  he  had  survived  the 
testator. 

On  the  24th  of  April,  1869,  letters  of  administration  to  the  estate  of 
Nicholas  Phene  Mill,  were  granted  to  his  brother,  James  Alexander 
Mill,  who  then  presented  a  petition  for  paj'ment  of  the  fund  to  him. 

It  was  shown  that  Nicholas  Phen6  Mill  was  born  at  Ostend  in  1829  ; 
that  he  left  his  parents'  home  on  the  19th  of  August,  1853,  and  went 
to  America ;  that  he  frequently  wrote  thence  to  his  famil}- ;  that  he 
wrote  to  his  mother  a  letter  dated  the  15th  of  August,  1858,  addressed 
to  her  from  on  board  the  United  States  frigate  "  Roanoke,"  at  Boston 
navj'-j-ard,  stating  that  he  expected  to  be  long  absent  on  a  voj'age,  but 
would  write  on  his  return.  He  never  wrote  again,  nor  did  anj'  of  his 
family  afterwards  hear  anjthing  of  him  beyond  the  communications 
from  the  American  officials  which  are  next  referred  to.  The  above 
points  were  treated  by  both  sides  as  established. 

In  1867,  after  various  inquiries  for  N.  P.  Mill  had  been  made  ^in 
vain,  applications  for  information  were  made  to  the  government  offices 
in  America,  the  last  of  which  was  by  letter,  stating  the  substance  of 
his  last  letter.  Replies  were  received,  which  were  to  the  effect  that 
"  Nicholas  Mill"  was  a  sergeant  in  the  marine  corps,  had  deserted  on 
the  16th  of  June,  1860,  while  on  leave  from  New  York  to  join  the 
Philadelphia  station,  and  had  not  since  been  heard  of. 

In  August,  1868,  and  subsequently,  advertisements  inquiring  for  N. 
P.  Mill  were  inserted  by  his  relatives  in  various  English  and  American 
papers,  but  without  any  result. 

The  evidence  being  as  above,  Vice-Chancellor  James  ordered  paj'- 
ment of  the  fund  to  the  petitioner,  but  suspended  payment  out  of  the 
fund  till  the  14th  of  November,  that  the  respondents  might  have  an 

1  A  part  of  the  case  is  omitted. 
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opportunity  of  appealing.  The  nepliews  and  nieces  \vho  had  survived 
the  testator  presented  their  appeal  petition,  asking  that  tlie  order 
might  be  discharged,  and  the  fund  ordered  to  be  paid  to  them. 

Mr.  Bristowe,  Q.  C,  and  Mr.  Everitt,  for  the  appellants. 

Mr.  Amphlett,  Q.  C,  and  Mr.  Bagshawe.,  in  support  of  the  order. 

Sir  Gr.  M.  Gippaed,  L.  J.  ...  It  is  a  general,  well-founded  rule 
that  a  person  seeking  to  recover  property  must  establish  his  title  bj- 
affirmative  proof.  This  was  one  of  the  grounds  of  decision  in  Doe  v. 
Nepean,  and  to  assert,  as  an  exception  to  the  rule,  that  the  onus  of 
proving  death  at  any  particular  period,  either  within  the  seven  years 
or  otherwise,  sliould  be  with  the  partj-  alleging  death  at  such  particular 
period,  and  not  with  the  person  to  whose  title  that  fact  is  essential, 
is  not  consistent  with  the  judgment  of  the  present  Lord  Chancellor, 
when  Vice- Chancellor,  in  In  re  Green's  Settlement^  Law  Eep.  1  Eq. 
288  ;  or  with  the  dictum  of  Lord  Chief  Justice  Rolt  when  he  said,  in 
In  re  Benham's  Trusts,  that  the  question  was  one,  not  of  presump- 
tion, but  of  proof;  or  with  the  real  substance  of  the  actual  decisions, 
or  the  sound  parts  of  the  reasoning,  in  Doe  v.  Nepean,  5  B.  &  Ad- 
86  ;  2  M.  &  W".  894  ;  "or  with  the  judgments  in  Bex  v.  Inhabitants  of 
Ilarborne,  2  A.  &  E.  540 ;  and  Beg.  v.  Lumley,  Law  Eep.  1  C.  C. 
196  ;  or  with  the  principles  to  be  deduced  from  the  judgment  in  Under- 
wood V.  Wing,  4  D.  M.  &  G.  633 ;  8  H.  L.  C.  183.  The  true  prop- 
osition is,  that  those  who  found  a  right  upon  a  person  having  survived 
a  particular  period  must  establish  that  fact  affirmatively  by  evidence ; 
the  evidence  will  necessarily  differ  in  different  cases ;  but  sufficient 
evidence  there  must  be,  or  the  person  asserting  title  will  fail. 

This  case  happens  to  be  one  of  an  alleged  member  of  a  class  of 
legatees.  Survivorship  of  a  testator  is  requisite  to  clothe  a  person 
with  the  character  of  a  member  of  that  class.  ,.^his  fs  a  tacit  condi- 
tion annexed  by  law  to  the  gift,  and  it  follows  that  the  representatives 
of  a  person  alleged  to  be  a  member  of  the  class  must  prove  as  against 
the  other  members  of  the  class  who  prove  their  survivorship,  that  he 
survived  the  testator,  otherwise  he  was  not  a  legatee  at  all.  For  these 
reasons,  and  upon  a  review  of  the  authorities,  and  the  judgments  on 
which  they  rest,  I  am  of  opinion  that  there  is  no  presumption  of  law 
as  to  the  particular  period  at  which  Nicholas  Phene  Mill  died  ;  that  it 
is  a  matter  of  fact  to  be  proved  by  evidence ;  and  that  the  onus  of 
proof  rests  on  his  representative. 

This  brings  me  to  an  examination  of  the  evidence.  At  the  hearing 
a  further  inquiry  as  to  the  facts  was  offered,  and  declined  by  each  of 
the  parties ;  it  was  not  admitted  by  the  appellants  that  Nicholas  Phene 
Mill  was  the  Nicholas  Mill  rcferre'd  Jo  in  the  communications  from  the 
American  officials,  but  these  congftti^idations  were  not  objected  to,  and 
were  read  and  commented  on  bjjfMtfh  sides,  ^t&ee  are  three  affidavits. 
The  earliest  in  point  of  date  is  t-Mt  of jNichblas  Phen^  Mill's  mother. 
She  states  that  she  is  the  widow  of  ^lliam  Mill  the  elder ;  that  she 
left  England  many  j-ears  ago  to  resiSe  abroad ;  that  Nicholas  Phene 
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Mill  was  born  at  Ostend  in  the  j-ear  1829  ;  tliat  on  the  19th  of  August, 
1853,  he  left  home  and  went  to  reside  in  America ;  that  he  wrote  let- 
ters to  her  and  her  family  from  America ;  that  she  received  from  him 
a  letter  addressed  from  on  board  the  United  States  frigate  "  Roanoke," 
dated  the  15th  of  August,  1858  ;  that  neither  she,  nor,  as  she  believes, 
any  member  of  the  family,  has  heard  from  him  since,  and  that  she 
believes  bim  to  be  dead.  She  speaks  of  inquiries  that  have  been 
made  for  him. 

The  next  affidavit  is  that  of  the  petitioner  in  the  court  below.  He 
is  a  brother  of  Nicholas  Phene  Mill.  He  speaks  of  his  brothers  and 
sisters,  and  says  that  the  last  that  has  or  can  be  ascertained  or  heard 
about  Nicholas  Phene  Mill  is,  that  being  a  sergeant  of  marines  in 
the  United  States  naval  service,  and  unmarried,  he  deserted  from  the 
"  Roanoke,"  United  States  frigate,  on  the  16th  of  June,  1860.  He 
further  says  that  he  was  himself  in  America  from  August,  1853,  till 
April,  1862  ;  speaks  of  many  fruitless  inquiries  and  advertisements  ; 
and  adds  that  his  information  as  to  Nicholas  Phene  Mill's  desertion 
was  derived  from  an  official  letter  written  in  answer  to  one  from  his 
solicitors  to  the  government  authorities  in  America. 

The  last  affidavit  is  that  of  the  clerk  to  the  petitioner's  solicitors. 
He  speaks  of  letters  of  administration  being  granted  to  the  petitioner, 
and  proves  the  correspondence  with  the  government  officials  in  Amer- 
ica. There  were  two  letters  from  the  petitioner's  solicitors  :  each  was 
answered.  The  answer  to  the  second  was  the  most  explicit,  and  the 
onl}-  one  necessarj-  to  refer  to  ;  it  is  indorsed  on  the  letter  to  which  it 
is  an  answer,  and  is  in  these  terms  :  — 

"Navt  Depaktment,  Bn.  Equipment  and  RECEtriTiNG, 
Washington,  December  11,  1867. 

' '  Nicholas  Mill  was  a  sergeant  in  the  Marine  Corps,  and  deserted 
June  16th,  1860,  while  on  leave  from  New  York  to  join  the  Philadel- 
phia station.     He  has  not  been  heard  of  since  that  date. 

"M.  Smith,   Chief  of  Bureaur 

This  was  an  answer  to  a  letter  which  stated  that  Nicholas  Phene 
Mill  wrote  to  his  mother  on  the  15th  of  August,  1858,  from  on  board 
the  United  States  frigate  "Roanoke,"  Boston  Navy  Yard,  Massachu- 
setts, stating  he  expected  to  be  long  absent,  but  would  write  on  his 
return  from  his  voyage. 

If  this  correspondence  is  excluded,  there  is  no  other  evidence  than 
that  Nicholas  Phene  Mill  was  last  heard  of  in  1858 ;  there  would, 
therefore,  be  no  sufficient  evidence  of  his  having  survived  the  testator ; 
nor  does  the  admission  of  the  correspondence  supply  the  necessary 
proof;  for  though  I  assume  that  the  Nicholas  Mill  was  the  Nicholas 
Phene  Mill  who  wrote  from  the  "Roanoke,"  I  cannot  infer  from  the 
statement  of  his  desertion  on  the  16th  of  June,  1860,  that  he  was 
alive  when  the  testator  died  in  January,  1861.  I  should  not  do  so  if 
it  was  a  simple  statement  of  desertion,  and  no  more ;    but  the  state- 
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ment  is  not  simply  that  he  deserted,  but  that  he  deserted  while  on 
leave  from  New  York  to  join  the  Philadelphia  station,  June  16th,  1860, 
and  has  not  been  heard  of  since  that  date ;  the  reasonable  conclusion 
from  which  is,  that  he  never  reappeared  after  he  went  on  leave ;  that 
his  leave  was  up  on  or  before  the  16th  of  June,  1860,  and  that  so  his 
name  was  on  the  books  as  a  deserter.  If  I  am  to  draw  a  conclusion 
at  all,  I  should  infer  that  a  person  in  the  position  of  a  sergeant  having 
nothing  against  his  character  would  not  desert,  and  that  he  died  while 
on  leave,  and  so  was  not  heard  of  hy  the  authorities.  It  is  enough, 
however,  for  me  to  state  that  in  mj'  opinion  the  burden  of  proof  is  on 
the  representative  of  Nicholas  Phene  Mill,  and  that  Nicholas  Phene 
Mill's  representative  has  not  proved  affirmatively  that  Nicholas  Phene 
Mill  survived  the  testator  —  a  proof  which  I  consider  essential  to 
his  title. 

The  order  must  be  discharged,  and  an  order  made  as  prayed  by 
the  petition  of  appeal ;  but  the  costs  below  and  here  must  come  out 
of  the  share.^ 


STATE  V.  PLYM. 
Supreme  Court  of  Minnesota,  1890. 

[Reported  43  Minn.  385.] 

Appeal  by  defendant  from  an  order  of  the  district  court  for  Ramsey 
county.  Brill,  J.,  presiding,  refusing  a  new  trial. 

Williams  and  Schoonmaker,  for  appellant. 

Moses  M.  Olapp,  Attorney-General,  and  James  J.  Mgan,  for  the 
State. 

Mitchell,  J.  The  defendant  was  indicted,  tried,  and  convicted  of 
the  crime  of  bigam}'.  The  case  comes  here  on  a  bill  of  exceptions 
which  does  not  purport  to  contain  all  the  evidence.  The  rulings  of 
court  in  admitting  certain  evidence,  and  in  certain  parts  of  its  charge 
to  the  jury,  are  here  assigned  as  error.  The  state  introduced  evidence 
sufficient  to  prove  the  defendant's  first  marriage,  in  Sweden,  in  July, 
1876,  and  his  second  marriage,  in  St.  Paul,  on  the  10th  of  January, 
1889.  The  uncontroverted  evidence  was  that  the  defendant  left  Sweden 
and  came  to  the  United  States  in  April,  1884,  leaving  his  first  wife, 
then  living,  and  her  children,  in  Sweden ;  also,  that  when  a  sister  of 
defendant  left  Sweden  on  the  29th  of  August,  1887,  to  come  to  St.  Paul, 
where  her  brother  lived,  the  first  wife  was  still  living  in  Sweden,  and 
sent  by  her  a  letter  and  message  to  her  husband,  to  the  effect  that  she 
wanted  to  come  over  to  him,  and  that  when  this  message  was  commu- 
nicated to  him,  he  said  that  "  he  would  take  her  over  after  a  while." 
The  evidence  the  reception  of  which  is  assigned  as  error  was  the  testi- 
1  And  so  Daeie,  v.  Briggs,  97  U.  S.  628  (1878).  —  Ed. 
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monj'  of  bis  brother  and  sister,  to  the  effect  that  immediately  before  and 
after  his  second  marriage  they  expostulated  with  him  in  regard  to  it, 
saying  that  it  was  not  right  to  get  married  when  he  had  a  wife  and 
children  in  Sweden,  etc.,  and  that  he  did  not  make  any  answer,  except 
to  saj'  that  it  was  his  own  business,  and  was  nothing  to  them,  and  that 
they  need  not  bother  themselves  about  it.  This  evidence  was  compe- 
tent. His  silence,  in  the  face  of  a  charge  that  his  wife  was  still  living, 
was  in  the  nature  of  an  admission  of  the  fact,  —  certainlj'  of  the  fact 
that  he  supposed  she  was  living. 

The  charge  of  the  court  assigned  as  error  was  as  follows :  "  There 
is  a  presumption  that  a  person  living  at  a  certain  time  continues  to  live, 
until  the  contrary  appears ;  that  is,  when  the  life  is  once  shown,  it  is 
presumed  to  continue  until  it  is  shown  to  have  ended.  That  presumption 
may  be  stronger  or  weaker  according  to  the  circumstances  of  anj-  par- 
ticular case.  It  is  not  a  conclusive  presumption  ;  but  it  is  a  presump- 
tion which  the  jury  is  warranted  in  drawing  from  the  fact  of  life  being 
shown  that  life  continues  until  it  otherwise  appears."  The  court,  how- 
ever, explicitl}'  charged,  the  jurj'  that  the  defendant  was  presumed  to  be 
innocent  until  his  guilt  was  established  bej'ond  reasonable  doubt,  and 
that  his  guilt,  and  all  the  facts  necessarj-  to  convict  him  of  the  crime, 
must  be  established  bej'ond  a  reasonable  doubt ;  and  that  among  the 
facts  of  which  the  jur^-  must  be  convinced  bej'ond  reasonable  doubt,  in 
order  to  convict,  was  the  fact  that  his  first  wife  was  living  at  the  time  of 
his  second  marriage.  The  jury  were  also  instructed  that  thej'  were  to 
take  all  the  circumstances  into  consideration  in  determining  the  case, 
and  that  they  were  the  judges  of  the  facts.  Taken  as  a  whole,  we  find 
no  error  in  this  statement  of  the  law.  There  is  some  confusion,  if  not 
conflict,  of  views  in  the  decisions  in  cases  of  conflicting  presumptions 
of  the  continuance  of  life  and  of  innocence,  as  to  which  shall  prevail. 
Some  hold  that  what  is  called  the  presumption  of  the  continuance  of 
life  must  j'ield  to  the  stronger  presumption  of  innocence ;  and  there- 
fore, in  prosecutions  for  bigamy-,  the  fact  that  the  former  husband  or 
wife  was  living  at  some  particular  date  before  the  second  marriage  will 
not  warrant  a  conviction  ;  that  there  must  be  some  direct  evidence  that  he 
or  she  was  still  living  at  the  date  of  the  second  marriage.  Reduced  to 
its  logical  result,  the  effect  of  this  would  be  that,  if  it  was  proved  by  the 
most  indisputable  evidence  that  the  former  husband  or  wife  was  alive  and 
in  good  health  a  few  hours  before  tlie  second  marriage,  the  jury  could 
not  presume  that  death  had  not  intervened,  without  some  direct  evi- 
dence to  the  contrary.  The  unreasonableness  of  this  as  a  practical 
rule  of  evidence  would  seem  almost  self-evident.  Other  cases,  appar- 
ently upon  the  idea  that  the  presumption  of  the  continuance  of  life  is 
one  of  law,  seem  to  imply,  if  not  hold,  that  if  the  life  is  proved  still  to 
exist  at  any  time  within  the  statutor}-  period  of  seven  j-ears,  it  must,  as 
a  matter  of  law,  be  presumed  still  to  continue  until  there  is  some  direct 
evidence  tending  to  prove  that  it  has  terminated. 

It  seems  to  us  that  neither  of  these  views  is  correct.    The  statutory 
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presumption,  in  certain  cases,  of  death  after  seven  years  affords  no 
ground  for  the  converse  proposition  that,  if  the  person  has  been  heard 
from  within  seven  j-ears,  there  is  a  presumption  of  law  that  he  is  still 
living.  Neither  is  it  true  that  there  is  any  presumption  of  law  one  way 
or  the  other  as  to  the  continuance  of  life.  It  is  a  mere  presumption  of 
fact,  which  is  subject  to  be  controlled  by  facts  and  circumstances,  and 
consequently  bj'  no  means  of  equal  strength  at  all  times,  and  under  all 
circumstances;  or,  perhaps,  more  correctly  speaking,  there  is  no  rigid 
presumption  one  way  or  the  other.  The  evidence  that  a  person  was 
living  at  a  particular  time  is  but  one  of  the  facts  to  be  considered  in 
determining  the  question  whether  he  was  living  at  any  future  given  time, 
and  which  is  to  be  considered  with  reference  to  accompanying  circum- 
stances, such  as  the  length  of  time  intervening,  the  age  and  health  of 
the  person,  and  the  like.  Its  weight  as  evidence  will  be  affected  hy 
an}'  circumstances  affecting  the  probability  of  the  continuance  of  the 
life,  or  rendering  it  probable  that  death  had  occurred.  If  the  lapse  of 
time  was  comparatively  short,  it  would,  in  ordinary  cases,  in  the  ab- 
sence of  any  evidence  to  the  contrarj',  be  usually  deemed  satisfactory. 
But  the  question  whether  a  person  was  alive  at  a  certain  time,  whether 
a  da}-,  a  month,  a  year,  or  an}'  other  period  less  than  seven  years  after 
direct  evidence  of  his  being  alive,  is  a  question  of  fact  for  the  jury,  to 
be  determined  bj'  the  general  presumption  — or  probability,  if  the  latter 
term  is  preferred  —  of  the  continuance  of  human  life  in  view  of  all  the 
circumstances  of  the  particular  case. 

It  is  usual  to  say,  as  did  the  trial  judge  in  this  case,  that  if  a  person 
is  proved  to  have  been  alive  at  a  given  time,  less  than  seven  years 
before,  there  is  a  presumption,  more  or  less  strong  according  to  circum- 
stances, that  he  is  still  living,  unless  the  contrary  appears.  This  is  but 
another  way  of  saying,  what  would  perhaps  be  a  more  precise  state- 
ment of  the  proposition,  that  it  is  a  fact  from  which  the  existence  of 
the  other  fact  may  be  inferred  or  deemSd  proved.  This  is,  we  think, 
in  effect  what  the  court's  charge,  when  considered  as  a  whole,  amounted 
to.  As  the  record  does  not  purport  to  contain  all  the  evidence,  we  do 
not  know  what,  if  any,  facts  or  circumstances  were  shown  bearing  upon 
the  probability  of  the  continuance  of  the  life  of  the  former  wife,  or  in- 
deed whether  or  not  there  was  any  direct  evidence  that  she  was  living 
at  the  date  of  the  second  marriage. 

It  follows  from  what  has  been  said  that  defendant's  third  request  to 
charge  was  properly  refused,  and  that  it  does  not  appear  that  there  was 
any  error  in  refusing  the  second.  The  first  was  fully  covered  by  the 
general  charge. 

Order  affirmed} 

1  Compare  R.  v.  Twyning,  2  B.  &  Aid.  386.  —  Ed. 
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NEWELL,   Executor    et  al,  Ttespondents,  v.  NICHOLS  et    al, 

Appellants. 

Court  or  Appeals.     New  York.    1878. 

[Beported  75  IV.  Y.  78.]  ^ 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  first  judicial  department,  affirming  a  judgment  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term.  (Reported  below,  12  Hun, 
604.) 

This  action  was  brought  to  obtain  a  judicial  construction  of  the  will 
of  Elizabeth  M.  Walter. 

The  testatrix  had  given  real  and  personal  propert}-  to  trustees  to  hold 
as  separate  funds  for  the  benefit,  respectively,  of  her  daughter  Mary  R. 
Walter,  her  son  Joseph  R.  Walter,  and  her  husband  Charles  W.  Wal- 
tej',  during  their  lives.  The  principal  of  the  first  two  funds  was  to  go, 
upon  the  death  of  the  beneficiary,  to  the  heirs  of  his  or  her  body,  or, 
failing  such  heirs,  to  any  testamentary  appointee  of  the  beneficiary,  and, 
in  default  of  such  appointment,  to  the  children  or  heirs  of  four  specified 
relatives  of  the  testatrix.  The  principal  of  the  third  fund,  upon  the 
husband's  death,  was  to  go  to  the  heirs  of  the  bodj'  of  the  testatrix 
then  living  ;  and,  failing  such  heirs,  to  the  children  or  heirs  of  the  same 
four  specified  persons  as  in  the  case  of  the  other  funds.  A  legacy  was 
given  to  fi  friend,  payable  out  of  such  part  of  the  estate  if  any  as  might 
thus,  in  certain  contingencies,  come  to  the  children  or  heirs  of  the  four 
specified  persons. 

The  testatrix  died  on  October  7,  1870.  She  left  her  surviving  her 
husband  and  the  two  children,  Mai-y  R.  and  Joseph  R.  Walter  named 
in  the  will,  both  infants.  Mary  Ridgwaj^,  the  mother  of  the  testatrix, 
also  survived  her.  The  mother,  husband,  and  two  children  were  pas- 
sengers on  the  steamship  "  Schiller,"  which  sailed  from  the  city  of  New 
York,  on  a  voyage  to  Europe,  on  or  about  the  27th  day  of  April,  1875. 
The  ship  sunk  and  was  lost  on  or  about  the  7th  day  of  Maj',  1875,  near 
the  Scilly  Islands,  England,  and  all  the  persons  above  named  were  lost 
in  the  catastrophe.  The  mother  was  about  sixtj-nine  years  of  age  ;  the 
husband  forty-five.  The  daughter,  Mary  R.,  was  about  ten  years,  and 
the  son,  Joseph  R.,  about  seven  years  of  age.  There  was  no  evidence 
that  there  was  any  survivorship  among  the  four  persons  named. 

The  estate  of  the  testatrix  at  the  time  of  her  death  consisted  of  per- 
sonal estate,  and  an  interest  in  real  and  personal  estate  under  the  will 
of  her  father,  which  had  not  then  been  convej-ed  or  set  apart  to  her. 
Subsequently  there  was  conveyed  to  the  trustees  nanjed  in  her  will  the 
title  to  certain  real  estate,  and  also  certain  personal  property.  The  said 
trustees,  pursuant  to  the  terms  of  the  trust,  sold  a  small  portion  of  the 

*  A  part  of  the  case  is  omitted,  and  the  statement  of  facts  is  condensed. 
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real  estate,  the  greater  portion  thereof,  however,  remained  unsold.  The 
estate  was  not  fully  adequate  to  create  the  trust  fund  of  $60,000  con- 
templated by  the  will. 

George  C.  Genet,  for  appellants. 

William  FuUerton,  for  respondents,  Samuel  Newell,  executor,  etc., 
and  others. 

Henry  Arden,  for  children  of  Moses  Eidgway  and  others,  respondents. 

B.  Roelker,  for  heirs  of  John  Gunn  and  Henry  Gunn,  respondents. 

George  G.  Blanke,  for  guardian  ad  litem  of  infant  children  of  Frederick 
A.  Ridgway,  respondents. 

Church,  Ch.  J.  The  able  and  elaborate  opinion  delivered  by  Judge 
Van  Vorst,^  who  tried  the  case  at  Special  Term,  renders  it  unnecessary 
to  elaborate  the  questions  involved.  1  have  examined  with  care  all  the 
points  presented,  and  I  concur  fully  with  the  opinion  upon  all  of  them, 
and  with  the  views  expressed  therein.  .  .  . 

I  should  be  content  to  adopt  the  opinion  without  further  remark,  but 
for  considerations  which  have  suggested  themselves  to  some  of  my 
brethren  in  respect  to  the  question  of  survivorship,  as  applicable  to  the 
position  of  the  appellants,  which  will  be  briefly  noticed.  The  sugges- 
tion, as  I  understand  it,  is,  that  conceding  the  burden  of  proving  sur- 
vivorship to  be  upon  the  appellants,  and  that  in  this  case  there  is  no 
.presumption  that  either  particular  child  survived,  yet  as  the  law  will 
not  presume  that  they  died  at  the  same  time,  a  presumption  may  be 
indulged  that  there  was  a  survivor,  and  that  it  makes  no  difference 
which  child  survived  as  he  would  inherit  the  share  of  the  other,  and 
create  a  new  line  of  descent  for  that  share  which  would  embrace  the 
appellants.  This  of  course  would  affect  but  one  of  the  children's  shares, 
or  one-quarter  of  the  estate.  The  suggestion,  although  apparently 
plausible  in  statement,  cannot  be  sustained. 

In  the  first  place,  assuming  such  a  presumption,  it  may  be  observed 
that  the  appellants  are  required  to  prove  their  right  or  title.  Can  a 
party  successfully  claim  that  as  he  is  entitled  to  one  thing  or  another, 
and  as  they  are  alike  he  will  take  either  ?  It  is  an  accidental  circum- 
stance that  the  shares  of  these  children  were  alike  in  amount  or  kind. 
Suppose  thej'  had  been  unequal  in  amount,  or  that  one  had  been  in  land, 
and  the  other  in  money,  could  the  appellants  have  claimed  either? 
Clearly  not.  As  to  the  daughter's  share  there  was  a  failure  to  prove  a 
title  because  it  does  not  appear  that  the  son  survived  the  daughter,  and 
the  same  is  true  of  the  share  of  the  son.  The  appellants  hold  the  af- 
firmative, and  must  establish  their  title  to  some  specific  share  or  interest, 
which  they  fail  to  do  by  an  alternative  claim.  As  they  cannot  claim 
either,  have  they  not  failed  as  to  both?  A  somewhat  similar  point, 
though  upon  a  different  ground,  was  presented  in  Wing  v.  Angrave, 
8  H.  L.  183.  The  estate  was  limited  to  one  "Wing  upon  certain  condi- 
tions in  the  respective  wills  of  husband  and  wife,  who  were  lost  at  sea^ 
The  husband  gave  everything  to  the  wife,  and  adds:  "And  in  case 
1  For  this  valuable  opinion,  see  12  Hun,  p.  610.  —  Ed. 
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mj-  wife  shall  die  in  mj'  lifetime  .  .  .  then  I  give  all  my  estate  to  William 
"Wing."  And  the  wife  gave  everything  to  the  husband,  and  stated,  "  and 
in  case  my  husband  should  die  in  mj-  lifetime,  then  I  devise,  bequeath, 
and  appoint  the  said  property  to  the  use  of  William  Wing."  Wing 
claimed  under  both  wills,  but  the  court  denied  his  claim  under  either, 
because  he  could  not  prove  that  either  husband  or  wife  survived.  It  is 
true  in  that  case  that  the  wills  created  a  condition  precedent,  but  as  the 
condition  was  the  same  in  each  will  the  ultimate  legatee  claimed  under 
both  on  the  ground  that  it  was  immaterial  which  survived.  Lord  Chelms- 
ford, in  answering  this  point,  said :  "  If  different  persons  had  been  en- 
titled under  the  two  wills,  each  must  have  established  his  claim  solely 
by  the  will  in  his  favor,  independently  of  the  other,  and  no  difference 
can  be  made  in  the  rules  of  evidence,  because  the  appellant  accidentally 
happened  to  be  the  ultimate  legatee  in  each  will."  The  claim  was  not 
predicated  upon  the  presumption  of  a  survivor  as  here,  but  upon  a  unity 
of  rights  and  interests,  as  legatee  under  both  wills. 

I  do  not  think  an  alternative  claim  can  be  sustained,  conceding  the 
jM'esumption  of  survivorship.  However  this  may  be,  a  decisive  answer 
to  the  suggestion  is,  that  there  is  no  legal  presumption  which  courts  are 
authorized  to  act  upon  that  there  was  a  survivor,  anj-  more  than  that 
there  was  a  particular  survivor.  It  is  not  claimed  that  there  is  any 
legal  presumption  that  the  children  died  at  the  same  time.  Indeed  it- 
may  be  conceded  that  it  is  unlikely  that  they  ceased  to  breathe  at  pre- 
cisely the  same  instant,  and  as  a  phj'sical  fact  it  may  perhaps  be  inferred 
that  they  did  not.  But  this  does  not  come  up  to  the  standard  of  proof. 
The  rule  is  that  the  law  will  indulge  in  no  presumption  on  the  subject. 
It  will  not  raise  a  presumption  by  balancing  probabilities,  either  that 
there  was  a  survivor,  or  who  it  was.  In  this  respect  the  common  law 
differs  from  the  civil  law.  Under  the  latter,  certain  rules  prevail  in  re- 
spect to  age,  sex,  and  physical  condition,  by  which  survivorship  may  be 
determined,  but  nothing  can  be  more  uncertain,  or  unsatisfactory  than 
this  conjectural  mode  of  arriving  at  a  fact,  which  from  its  nature  must 
remain  uncertain,  and  often  upon  the  existence  of  which  the  title  to 
large  amounts  of  property  depend.  In  the  language  of  the  Lord  Chan- 
cellor, in  Wing  v.  Underwood,  4  DeGex,  M.  &  G.  633,  "  We  may 
guess,  or  imagine,  or  fancy,  but  the  law  of  England  requires  evidence." 
There  are  cases  where  a  strong  probability  in  theory  at  least  would 
arise,  that  one  person  survived  another,  and  perhaps  as  strong  as  that 
that  there  was  a  survivor,  and  yet  the  common  law  wisely  refrains  from 
acting  upon  it  in  either  case.  It  is  regarded  as  a  question  of  fact  to 
be  proved,  and  evidence  merely  that  two  persons  perished  by  such  a 
disaster,  is  not  deemed  suflflcient.  If  there  are  other  circumstances 
shown,  tending  to  prove  survivorship,  courts  will  then  look  at  the  whole 
case  for  the  purpose  of  determining  the  question,  but  if  onlj-  the  fact  of 
death  by  a  common  disaster  appears  they  will  not  undertake  to  solve  it, 
on  account  of  the  nature  of  the  question,  and  its  inherent  uncertainty. 
It  is  not  impossible  for  two  persons  to  die  at  the  same  time,  and  when 
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exposed  to  the  same  peril  under  like  circumstances,  it  is  not  as  a  ques- 
tion of  probability  very  unlikely  to  happen.  At  most  the  difference  can 
only  be  a  few  brief  seconds.  The  scene  passes  at  once  beyond  the  vision  of 
human  penetration,  and  it  is  as  unbecoming  as  it  is  idle  for  judicial  tri- 
bunals to  speculate  or  ^uess  whether  during  the  momentarj'  life  struggle 
one  or  the  other  maj'  not  have  ceased  to  gasp  first,  especially  when  tlie 
transmission  of  title  to  property  depends  upon  it,  and  hence  in  the  ab-l 
aence  of  other  evidence  the  fact  is  assumed  to  be  unascertainable,  and) 
property'  rights  are  disposed  of  as  if  death  occurred  at  the  same  time.  I 
This  is  done  not  because  the  fact  is  proved,  or  that  there  is  any  pre- 
sumption to  that  effect,  but  because  there  is  no  evidence,  and  no  pre- 
sumption to  the  contrary.  The  authorities  are  uniform  upon  this 
docrine,  but  the  expressions  of  some  of  the  judges  in  announcing  it  are 
liable  to  be  misunderstood  as  indicating  a  presumption  of  simultaneous 
death,  which  is  not  the  rule.  For  instance,  Sir  William  Wynne  said  : 
"I  always  thought  it  the  most  natural  presumption  that  all  died  to- 
gether, and  that  none  could  transmit  rights  of  property  to  another." 
Rex  \.  Heass,  2  Salk.  593;  2  Phill.,  296,  note  c. ;  6  B.  &  Ad.  91, 
92. 

Sir  John  Nicoll  said :  "  I  assume  that  both  perished  in  the  same 
moment."  Taylor  y.  Diplock,  2  7)^11.  261.  In  the  matter  of  Selwyn, 
3  Hagg.  Ec.  R.  748>  the  court  said  :  "  But  in  the  absence  of  clear  evi- 
dence, it  has  generally'  been  taken  that  both  died  in  the  same  moment." 
Sir  Herbert  Jenner  said :  "  The  parties  must  be  presumed  to  have 
died  at  the  same  time."     1  Curteis,  705. 

These  expressions  onlj'  mean  that  as  the  fact  is  incapable  of  proof, 
the  one  upon  whom  the  onus  lies  fails,  and  persons  thus  perishing  must 
be  deemed  to  have  died  at  the  same  time,  for  the  purpose  of  disposing 
of  their  propertJ^  The  Lord  Chancellor  in  Wing  v.  Underwood 
{supra)  recognized  the  distinction,  and  explained  the  meaning  of  the 
rule.  In  commenting  upon  a  similar  expression  of  the  Master  of  the 
EoUs  to  the  effect  that  he  must  assume  that  Mr.  and  Mrs.  Underwood 
both  died  together,  the  chancellor  said:  "  From  personal  communica- 
tion with  his  honor,  I  know  that  he  is  not  aware  that  he  ever  used  such 
an  expression,  and  all  he  ever  meant  to  say  was  that  the  property  must 
be  distributed  just  as  it  would  have  been  if  they  had  both  died  at  the 
same  moment."  And  Mr.  Best,  in  his  work  on  Presumptions,  after  la)'- 
ing  down  the  general  rule,  states,  that  it  is  not  correct  to  infer  from  this 
that  the  law  presumes  both  to  have  perished  at  the  same  moment,  and 
adds :  "  The  practical  consequence  is  however  nearly  the  same,  be- 
cause if  it  cannot  be  shown  which  died  first,  the  fact  will  be  treated 
by ;  the .  tribunal  as  a  thing  unascertainable,  so  that  for  all  that  ap- 
pears to  the  contrary,  both  individuals  may  have  died  at  the  same 
moment." 

All  the  common-law  authorities  are  substantially  the  same  way,  and 
the  rule,  which  I  think  is  wise  and  safe,  should  be  regarded  as  settled. 
Its. propriety  is  not  weakened  b}'  the  circumstance  that  its  first  applica- 
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tion  in  this  court  prevents  this  estate  from  being  turned  into  channels 
never  contemplated  or  intended  by  the  testatrix. 

The  judgment  must  be  affirmed. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent  at  argument. 

Rapallo,  J.,  concurs  in  all  except  as  to  survivorship  between  the  two 
children,  and  as  to  that  does  not  vote. 

Judgment  affirmed. 


SECTION  vTA 

ADMISSIONatf" 
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Note 

Under  the  head  of  exceptions  to  the  rale  rejecting  hearsay  evidence,  it  has  heen 
jusual  to  treat  of  admissions  and  confessions  by  the  party,  consideriug  them  as  declar- 
ations against  his  interest,  and  therefore  probably  true.     But  in  regard  to  many  ad- 
missions, and  especially  those  implied  from  conduct  and  assumed  character,  it  cannot 
be  supposed  that  the  party,  at  the  time  of  the  principal  declaration  or  act  done,  be- 
lieved himself  to  be  speaking  or  acting  against  his  own  interest ;  but  often  the  con- 
trary.    Such  evidence  seems,  therefore,  more  properly  admissible  as  a  substitute  for 
the  ordinary  and  legal  proof,  either  in  virtue  of  the  direct  consent  and  waiver  of  the 
party,  as  in  the  case  of  explicit  and  solemn  admissions,  or  on  grounds  of  public  policy 
and  convenience,  as  in  the  case  of  those  implied  from  assumed  character,  acquiescence, 
or  conduct.     It  is  in  this  light  that  confessions  and  admissions  are  regarded  by  the 
Roman  Law,  as  is  stated  by  Mascardus.      Illixd  igitur  in  primis,  ut  hinc  potissimum 
exoi'diar,  non  est  ignorandum,  quod  etsi  confessioni  inter  probationum  species  locum  in 
prcesentia  tribiierimus  ;  cuncti  tmnenfere  Dd.  vnanimes  sunt  arbitrati,  ipsam  potius 
esse  ab  onere  probandi  reZevationem,  quam  proprie  probationem.  ...     In  ftur  law,  the 
term  admission  is  usually  applied  to  civil  transactions,  and  to  those  matters  of  fact, 
in  criminal  cases,  which  do  not  involve  criminal  intent ;  the  term  confession  being 
generally  restricted  to  acknowledgments  of  guilt.     We  shaU  therefore  treat  them  sepa- 
rately, beginning  with  admissions.  .  .  .  [Wg  shall  first  consider  the  person  whosa\ 
admissions  may  be  received.    And  here  the  general  doctrine  is,  that  the  declarations  of  1 
a  party  to  the  record  or  of  one  identified  in  interest  with  him,  are,  as  against  such  1 
party,  admissible  in  evidence.     If  they  proceed  from  a  stranger,  and  cannot  be  brought ) 
home  to  the  party,  they  are  inadmissible,  unless  upon  some  of  the  other  groundsj 
already  considered.  1  Greenl.  Ev.  ss.  169-171  incliisive. 


In  addition  to  estoppels  by  deed,  there  are  two  classes  of  admissions  which  fall 
under  this  head  of  conclusive  presumptions  of  law  ;  namely,  solemn  admissions,  or 
admissions  in  judicio,  which  have  been  solemnly  made  in  the  course  of  judicial  proceed- 
ings, either  expressly,  and  as  a  substitute  for  proof  of  the  fact,  or  tacitly,  by  pleading  ; 
and  unsolemn  admissions,  extra  judicium,  which  have  been  acted  upon,  or  have  been 
made  to  influence  the  conduct  of  others,  or  to  derive  some  advantage  to  the  party,  and 
which  cannot  afterwards  be  denied,  without  a  breach  of  good  faith.  Of  the  former 
class  are  all  agreements  of  counsel,  dispensing  with  legal  proof  of  facts.  So  if  a  mate- 
rial averment,  well  pleaded,  is  passed  over  by  the  adverse  party,  without  denial,  whether 
it  be  by  confession,  or  by  pleading  some  other  matter,  or  by  demurring  in  law,  it  is 
thereby'  conclusively  admitted.  So  also  the  payment  of  money  into  Court,  under  a  rule 
for  that  purpose,  in  satisfaction  of  so  much  of  the  claim  as  the  party  admits  to  be  due. 


SECT,  v.]  UNITED   STATES  V.   GOODING.  125 

is  a  conclusive  admission  of  the  character  in  which  the  plaintiff  sues,  and  of  his  claim 
to  the  amount  paid.  The  latter  class  comprehends,  not  only  all  those  declarations, 
hut  also  that  line  of  conduct  by  which  the  party  has  induced  others  to  act,  or  has 
acquired  any  advantage  to  himself.  .  .  .  Ibid.  a.  27. 


^^      UNITED  STATES   v.  GOODING. 

Supreme  Court  of  the  United  States.     1827. 
[Reported  12  Wheaton,  460.] 

The  Attorney-  General  and  Goxe,  for  the  United  States. 

Taney  and  Mitchell,  for  the  defendant. 

Story,  J.,  delivered  the  opinion  of  the  court.* 

This  is  the  case  of  an  indictment  against  Gooding  for  being  engaged 
in  the  slave-trade,  contrary  to  the  prohibitions  of  the  act  of  Congress 
of  the  20th  of  April,  1818.  It  comes  before  us  upon  a  certificate  of 
division  of  opinions  in  the  circuit  court  of  the  district  of  Maryland, 
upon  certain  points  raised  at  the  trial.  .  .  . 

The  first  question  that  arises  is  upon  the  division  of  opinions  whether 
under  the  circumstances  of  the  case,  the  testimony  of  Captain  Coit,  to 
the  facts  stated  in  the  record,  was  admissible.  That  testimony  was  to 
the  following  effect :  That  he,  Captain  Coit,  was  at  St.  Thomas  while  the 
General  Winder  was  at  that  island,  in  September,  1824,  and  was  fre- 
quently on  board  the  vessel  at  that  time  ;  that  Captain  Hill,  the  master 
of  the  vessel,  then  and  there  proposed  to  the  witness  to  engage  on 
board  the  General  Winder  as  mate  for  the  V03-age  then  in  progress, 
and  described  the  same  to  be  a  voyage  to  the  coast  of  Africa  for  slaves, 
and  thence  back  to  Trinidad  de  Cuba ;  that  he  offered  to  the  witness 
seventy  dollars  per  month,  and  five  dollars  per  head  for  every  prime 
slave  which  should  be  brought  to  Cuba ;  that,  on  the  witness  inquiring 
who  would  see  the  crew  paid  in  the  event  of  a  disaster  attending  the  - 
voyage.  Captain  Hill  replied,  "  Uncle  John,"  meaning  (as  the  witness 
understood),  John  Gooding,  the  defendant. 

It  is  to  be  observed  that,  as  preliminary  to  the  admission  of  this  tes- 
timony, evidence  had  been  offered  to  prove  that  Gooding  was  owner  of 
the  vessel ;  that  he  lived  at  Baltimore,  where  she  was  fitted  out ;  and 
that  he  appointed  Hill  master,  and  gave  him  authority  to  make  the  fit- 
ments for  the  voyage,  and  paid  the  bills  therefor ;  that  certain  equip- 
ments were  put  on  board  peculiarly  adapted  for- the  slave-trade;  and 
that  Gooding  had  made  declarations  that  the  vessel  had  been  engaged 
in  the  slave-trade,  and  had  made  him  a  good  voyage.  The  foundation 
of  the  authority  of  the  master,  the  nature  of  the  fitments,  and  the  ob- 
ject and  accomplishment  of  the  voyage,  being  thus  laid,  the  testimony 
of  Captain  Coit  was  offered  as  confirmatory  of  the  proof,  and  properly 
admissible  against  the  defendant.    It  was  objected  to,  and  now  stands 

'  The  statement  of  facta  and  a  part  of  the  opinion  are  omitted. 
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upon  the  objection  before  us.  The  argument  is,  that  the  testimonj'  is 
y  not  admissible,  because,  in  criminal  cases,  the  declarations  of  the  mas- 
ter of  the  vessel  are  not  evidence  to  charge  the  owner  with  an  offence  ; 
and  that  the  doctrine  of  the  binding  effect  of  such  declarations  by  Icnown 
agents  is,  and  ought  to  be,  confined  to  civil  cases.  We  cannot  j-ieid  to 
the  force  of  the  argument.  In  general,  the  rules  of  evidence  in  crimi- 
nal and  civil  cases  are  the  same.  Whatever  the  agent  does,  within  the 
\  scope  of  his  authoritj-,  binds  his  principal,  and  is  deemed  his  act.  It 
must,  indeed,  be  shown  that  the  agent  has  the  aulhoritj-,  and  that  the 
act  is  within  its  scope ;  but  these  being  conceded  or  proved,  either  by 
the  course  of  business  or  by  express  authorization,  the  same  conclusion 
arises,  in  point  of  law,  in  both  cases.  Nor  is  there  any  authoritj'  for 
confining  the  rule  to  civil  cases.  On  the  contrary,  it  is  the  known  and 
familiar  principle  of  criminal  jurisprudence,  that  he  who  commands  or 
procures  a  crime  to  be  done,  if  it  is  done,  is  guilty  of  the  crime,  and  the 
I  act  is  his  act.  This  is  so  true,  that  even  the  agent  may  be  innocent, 
when  the  procurer  or  principal  maj'  be  convicted  of  guilt,  as  in  the  case 
of  infants  or  idiots  emploj'ed  to  administer  poison.  The  proof  of  the 
command  or  procurement  may  be  direct  or  indirect,  positive  or  circum- 
stantial ;  but  this  is  matter  for  the  consideration  of  the  jury,  and  not 
of  legal  competencj'.  So,  in  cases  of  conspiracj'  and  riot^  when  once 
the  conspiracy  or  combination  is  established,  the  act  of' one  conspirator, 
in  the  prosecution  of  the  enterprise,  is  considered  the  act  of  all,  and  is 
evidence  against  all.  Each  is  deemed  to  consent  to  or  command  what 
is  done  by  an}-  other  in  furtherance  of  the  common  object.  Upon  the 
facts  of  the  present  case,  the  master  was  just  as  much  a  guilty  principal 
as  the  owner,  and  just  as  much  within  the  purview  of  the  act  bj-  the 
illegal  fitment. 

The  evidence  here  offered  was  not  the  mere  declarations  of  the  mas- 
ter upon  other  occasions  totally  disconnected  with  the  objects  of  the 
voyage.  These  declarations  were  connected  with  acts  in  furtherance  of 
the  objects  of  the  voyage,  and  within  the  general  scope  of  his  authoritj* 
as  conductor  of  the  enterprise.  He  had  an  implied  authorit}-  to  hire  a 
crew,  and  do  other  acts  necessary  for  the  V03'age.  The  testimony  went 
to  establish  that  he  endeavored  to  engage  Captain  Coit  to  go  as  mate 
for  the  voyage  then  in  progress,  and  his  declarations  were  all  made  with 
reference  to  that  object,  and  as  persuasives  to  the  undertaking.  They 
were,  therefore,  in  the  strictest  sense,  a  part  of  the  res  gestae,  the  neces- 
sary' explanations  attending  the  attempt  to  hire.  If  he  had  hired  a 
mate,  the  terms  of  the  hiring,  though  verbal,  would  have  been  part  of 
the  act,  and  the  nature  of  the  voj-age,  as  explained  at  the  time,  a  neces- 
sary ingredient.  The  act  would  have  been  so  combined  with  the  declar- 
ations as  to  be  inseparable  without  injustice.  The  same  authority  from 
the  owner  which  allows  the  master  to  hire  the  crew,  justifies  him  in 
making  such  declarations  and  explanations  as  are  proper  to  attain  the 
object.  Those  declarations  and  explanations  are  as  much  within  the 
scope  of  the  authority  as  the  act  of  hiring  itself.  Our  opinion  of 
the  admissibility  of  this  evidence  proceeds  upon  the  ground  that  these 
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were  not  the  naked  declarations  of  the  master,  unaccompanied  with  his 
acts  in  that  capacity,  but  declarations  coupled  with  proceedings  for  the 
objects  of  the  voyage,  and  while  it  was  in  progress.  "We  give  no  opin- 
ion upon  the  point  whether  mere  declarations,  under  other  circumstances, 
would  have  been  admissible.  The  principle  which  we  maintain  is  stated 
with  great  clearness  hy  Mr.  Starkie,  in  his  Treatise  on  Evidence,  2 
Stark.  Evid.  pt.  4,  p.  60.  "  Where,"  says  he,  "  the  fact  of  agency  has 
been  proved,  either  expresslj'  or  presumptively,  the  act  of  the  agent, 
co-extensive  with  the  authority,  is  the  act  of  the  principal,  whose  mere 
,  instrument  he  is ;  and  then,  whatever  the  agent  says  within  the  scope \. 
of  his  authority,  the  principal  says,  and  evidence  may  be  given  of  such  r 
acts  and  declarations  as  if  they  had  been  actually  done  and  made  by 
the  principal  himself."  ' 


SMITH  V.  PALMER. 

Supreme  Judicial  Couet  op  Massachusetts,  1850. 

[Reported  Q  Ciish.  513.]  i 

J^.  W.  Sawyer  and  0.  E.  Allen,  for  the  defendant. 

N.  Richardson,  for  the  plaintiff. 

Fletcher,  J.  In  this  case,  the  plaintiff  alleged,  that  a  suit  was 
pending  in  a  court  in  the  state  of  Maine,  in  favor  of  the  firm  of  Free- 
man, Trott,  and  company,  of  which  firm  the  defendantnifras  a  partner, 
as  plaintiffs,  against  the  plaintiff  as  defendant.  During  the  pendencj- 
of  that  suit,  an  arrangement  was  made  and  entered  into  between  the 
present  plaintiff,  Smith,  and  Palmer,  the  present  defendant,  b}-  which, 
for  a  consideration  paid  by  Smith,  Palmer  undertook  and  promised  him 
to  cause  tlie  action  to  be  discontinued  on  the  docket  of  the  court  in 
Maine,  and  that  the  same  should  not  be  further  prosecuted  against 
Smith,  but  should  be  discharged. 

It  was  further  alleged,  by  the  plaintiff,  that  Palmer  wholly  failed  to 
fulfil  his  engagement  by  having  the  action  discontinued ;  but  on  the 
contrary,  prosecuted  the  same,  and  obtained  judgment  and  execution 
therein,  and  that  Smith  had  been  compelled  to  pay  the  amount  thereof. 

This  suit  was  instituted  b^-  the  plaintiff,  to  obtain  redress  for  the  in- 
jury he  has  sustained,  by  the  failure  of  Palmer  to  perform  the  contract 
above  mentioned.  i 

The  original  action  was  in  assumpsit,  containing  the  common  counts, 
and  an  account  annexed  for  an  order,  matches,  and  money  furnished  to 
the  defendant,  which  articles  formed  the  consideration  of  the  contract 
made  by  Palmer.  .  .  . 

Besides  the  exception  in  regard  to  the  amendment,  the  case  presents 
two  other  exceptions  to  the  ruling  of  the  judge.  The  new  count  set 
out  a  contract  of  the  defendant,  to  discontinue  the  suit  in  Maine,  and 
alleged  as  a  breach,  that  the  defendant  did  not  discontinue,  but  prose- 
cuted the  suit  to  judgment  and  execution,  and  that  the  plaintiff  had 
1  A  part  of  tl)6  case  is  omitted. 
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been  compelled  to  pay  the  amount  recovered.  Upon  the  trial,  the 
plaintiff  was  permitted  to  give  in  evidence,  in  support  of  the  allegations 
in  the  writ  of  the  pendency  of  the  suit  in  Maine,  of  the  failure  of  the 
defendant  to  discontinue  it,  and  of  the  prosecution  of  the  suit  to  judg- 
ment and  execution,  the  oraldeclarations,  confessions,  and  admissions 
of  the  defendant,  connected  with  a  certain  paper  writing,  purporting 
to  be  anexecution  issued  in  said  action,  and  an  assignment  thereon 
executed  by  the  defendant.  The  defendant  then  requested  the  judge 
to  rule,  that  the  plaintiff  could  not  maintain  his  case  on  the  special 
count,  without  producing  a  certified  copj'  of  the  judgment,  or  account-, 
jng  for  its  non-production,  so  as  to  let  in  secondarj-  evidence.  But  the 
court  refused  so  to  rule,  and  instructed  the  jury,  that  the  foregoing 
evidence,  though  not  the  most  satisfactory',  was  j'et  important  evidence 
for  their  consideration,  on  the  question  submitted  to  them  under  the 
special  count  in  the  declaration.  To  this  ruling  and  instruction  the 
defendant  excepted. 

The  doctrine  maintained  hy  the  defendant's  counsel  and  the  author- 
ities cited,  are  no  doubt  correct,  but  do  not  apph'  to  the  ease.  The 
case  of  Sheldon  v.  Frinh,  12  Pick.  569,  was  an  attempt  to  prove  a 
record  by  parol,  by  a  witness  on  the  stand.  But  this  evidence  was 
most  properlj-  rejected.  A  record  cannot  be  proved  bj'  parol,  bj'  ai 
witness  on  the  stand ;  nor  can  the  contents  of  any  paper  be  proved, ' 
without  the  production  of  the  paper,  if  the  paper  can  be  produced. 

But  this  doctrine  does  not  apply  to  the  present  case.  This  is  a  case 
of  the  admission  of  a  partj-,  and  the  admission  of  a  party  stands  on 
distinct  grounds.  |The  admissions  of  a  party  are  not  open  to  the  same 
objection  which  belongs  to  parol  evidence  from  other  sources.  A 
party's  own  statements  and  admissions  are,  in  all  cases,  admissible  in 
evidence  against  him,  though  such  statements  and  admissions  may  in- 
volve what  must  necessarily  be  contained  in  some  writing,  deed,  or  record. 
Thus,  the  statements  of  a  party,  that  certain  land  had  been  conveyed, 
might  be  admitted,  though  the  conveyance  must  be  by  deed  recorded. | 

The  general  principle,  as  to  the  production  of  written  evidence  as 
the  best  evidence,  does  not  applj'  to  the  admissions  of  parties  ;  as  what] 
a  party  admits  against  himself  may  reasonably  be  taken  to  be  true.  • 
The  weight  and  value  of  the  statements  and  admissions  will  vary  ac- 
cording to  the  circumstances  and  must  be  determined  by  the  jury.  The 
ruling  of  the  judge  in  the  court  below  on  this  point  is  well  supported  by 
the  authorities.  See  the  case  of  Slatterie  v.  Pooley,  6  M.  &  W.  664, 
whei'e  the  distinction  between  the  admissions  of  parties  and  parol  state- 
ments from  other  sources,  as  to  written  instruments,  is  fullj'  explained 
and  supported.  The  general  doctrine  is  also  found  in  1  Greenl.  Ev. 
§§  ^Q,  97,  and  cases  there  cited.  In  the  present  case,  the  principal 
fact  was,  that  the  defendant  had  not  performed  his  contract,  in  regard 
to  which  there  could  be  no  doubt  that  his  admission  would  be  impor- 
tant evidence,  and  the  execution  reciting  the  judgment  assigned  by  the 
defendant  himself  was  produced,  in  connection  with  the  admissions  and 
statements  of  the  defendant.  .  .  .  Exceptions  overruled. 


SECT.  T,]  WOOLWAY  V.  EOWE.  129 


WOOLWAY  V.  EOWE. 
King's  Bench.     1834. 
[Reported  \  A.  &  E.  114.] 

Trespass  for  breaking  and  entering  tlie  plaintiffs  close  called  Scor- 
'  hill,  and  spoiling  the  herbage,  etc.  Plea,  the  general  issue.  At  the 
trial  before  Bosanquet,  J.,  at  the  last  Spring  assizes  for  Devonshire,  it 
appeared  that  the  plaintiff  claimed  the  close  in  question  as  part  of  his 
estate ;  but  the  defendant  alleged  that  it  was  part  of  the  waste  of  a 
manor,  and  that  the  plaintiff  had  no  interest  in  it  but  a  right  of  turn- 
ing on  cattl^  In  support  of  his  case  the  defendant  called  the  son  of 
a  person  wno  had  formerly  been  proprietor  of  the  estate  now  held  by 
the  plaintiff,  to  prove  that  his  father,  while  possessed  of  the  property, 
had  a  right  of  common  on  Scorhill  down,  the  close  in  question,  but 
never  claimed  any  interest  in  it  beyond  that  right,  which  was  equally 
enjoyed  by  his  fellow-parishioners ;  and  that  the  witness  had  heard 
him  say  that  he  had  no  right  to  inclose  the  dow^  '^'The  father  was 
alive  (and  in  court) ;  and  it  was  objected  that,  as  he  himself  might 
have  been  called,  evidence  of  his  declarations  was  inadmissible  The 
learned  Judge  received  the  eviden^  The  defendant  also  called  the 
lord  of  the  manor,  who  stated  thatfl,bout  sixteen  years  back,  shortly 
after  he  became  lord,  he  made  a  perambulation  of  the  manor,  and 
included  in  it  the  close  in  question.  Upon  this  occasion  he  caused 
notice  to  be  given,  by  a  paper  fixed  on  the  church  door  of  the  adjoining 
parish,  that  he  intended,  on  a  certain  day,  to  perambulate  Gidleigh 
parish  and  common,  Gidleigh  common  being  the  waste  of  which  the 
close  in  question  was  alleged  to  be  part.  Some  neighboring  farmers 
and  others,  to  the  number  of  twenty  or  thirty-,  were  present  at  the 
perambulation,  and  a  discussion  took  place,  in  one  part-  of  it,  with 
the  parishioners  of  the  adjoining  parish ;  but  it  did  not  appear  that 
the  perambulation  was  attended  b^'  the  owner  of  the  estate  now  held 
by  the  plaintiff,  or  any  person  on  his  behalf.  A  similar  pi-oceeding 
took  place  about  four  years  back.  It  was  objected  that  the  lord's  per- 
ambulations of  his  own  manor,  under  such  circumstances  as  these, 
could  not  be"  received  as  evidence  against  the  plaintiff.  The  learned 
Judge  held  the  evidence  admissible,  though  of  little  weight.  The 
defendant  had  a  verdict. 

Follett,  on  a  former  day  of  this  term,  moved  for  a  new  trial,  on  the 
ground  that,  in  each  of  the  above  instances,  the  evidence  was  improp- 
erly received.  As  to  the  first,  declarations  of  a  former  owner  of  the 
same  propertj',  made  against  his  interest  at  the  time,  are  admissible  in 
evidence  if  he  be  dead ;  but  there  Is  no  authority  for  their  being  held 
so  while  he  is  living.    Again,  declarations  of  a  person  identified  in 
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interest  -with  a  particular  part3'  are  admissible  as  evidence  against  such 
party,  though  the  person  making  them  be  alive,  if  he  be  still  so  iden- 
tified in  interest  at  the  time  when  the  evidence  is  offered ;  but  not 
otherwise.  In  Barough  v.  White,  4  B.  &  C.  325,  which  was  an  action 
by  the  indorsee  of  a  promissorj-  note  against  the  maker,  the  defendant 
offered  evidence  of  declarations  made  by  the  payee  while  he  was 
holder,  he  being  alive  and  present  at  the  trial ;  but  the  evidence  was 
Jwjected  at  Nisi  Prius,  and  this  Court  approved  of  the  ruling. 
[Pakkb,  J.  There  the  interest  of  the  plaintiff  was  not  the  same  as 
that  of  the  payee  had  been.  Declarations  of  a  person  who  held  a 
negotiable  security  under  the  same  circumstances  with  a  pavtj*  to  the 
action,  have  been  considered  admissible  against  such  partj' ;  but  the 
right  of  a  person  holding  b}'  a  good  title  is  not  to  be  cut  down  by 
the  acknowledgment  of  a  former  holder  that  he  had  no  title.  In  the 
ease  cited,  the  then  holder  had  a  better  title  than  the  party  whose  dec- 
larations were  referred  to.  In  the  present  case  I  shoulU  have  had 
no  doubt  about  receiving  the  evidence.  It  does  not  follow  that  it 
was  inadmissible  because  the  party  himself  might  have  been  called.] 
The  testimony  of  the  person  himself  would  have  been  the  best  evi- 
dence. In  Spargo  v.  Brown,  9  B.  &  C,  938,  Baylej',  J.,  says,  "The 
general  rule  is,  th^t  every  material  fact  must  be  proved  bj-  testimony 
on  oath.  There  is  an  exception  to  that  rule,'viz.,  that  the  declarations 
of  a  party  to  the  record,  or  of  one  identified  in  interest  with  him,  are, 
as  against  such  partj-,  admissible  in  evidence.  But,  generally  speak- 
ing, mere  declarations  not  upon  oath  are  not  evidence."  And  Little- 
dale,  J.,  expresses  himself  in  the  same  manner.  Where  the  party  is 
identified  in  interest  at  the  time,  the  declarations  are  those  of  a  person 
for  whose  benefit  the  action  is  brought  or  defended.  The  declarations 
of  a  privy  in  estate  are  onlj'  receivable  when  he  is  dead.  [Patteson, 
J.  Have  you  looked  into  the  cases  on  this  subject,  and  found  that 
the  statement  of  a  person  identified  in  interest  with  a  partj"^  to  the 
cause  has  never  been  held  admissible  but  where  the  person  making 
such  statement  was  dead  ?  I  have  never  heard  the  point  so  presented 
before.  I  always  thought  the  party's  interest  at  the  time  of  the  dec- 
laration was  the  ground  on  which  the  evidence  was  admitted.  In  one 
instance,  I  remember  an  attempt  on  the  circuit  to  introduce  the  dec- 
laration of  a  very  old  person,  still  living,  which  was  rejected ;  but  that 
■was  offered  as  evidence  of  reputation.  Paeke,  J.  The  point  taken 
here  is  quite  new  to  me.]  As  to  the  second  objection;  a  perambula- 
tion by  the  lord  of  what  he  considered  to  be  his  manor  is  no  evidence 
unless  some  person  had  been  present  on  behalf  of  the  partj-  whose 
interest  was  to  be  affected  by  it.  This  is  not  the  perambulation  of  a 
parish,  but  of  a  private  estate.  [Parke,  J.  Treading  down  the  grass 
under  a  claim  of  right  would  be  an  act  done  of  which  evidence  might 
be  given.  Patteson,  J.  If  he  had  gone  upon  the  land  and  dug  a  hole, 
it  would  have  been  admissible  evidence,  though  it  would  in  reality 
have  proved  nothing.]     Here  the  act  was  not  upon  the  land.     And 
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although  it  proved  nothing,  the  formality  with  which  it  was  done  might 
have  an  undue  effect  upon  the  jur^-. 

Cur.  ado.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  fJ^TIie 
first  question  raised  in  this  case  was,  whether  the  declarations  of  a 
person  formerly  interested  in  the  estate  now  tlie  plaintiffs  were  admis- 
sible in  evidence,  when  the  party  himself  might  have  been  calledj 
We  think  they  were  receivable,  on  the  ground  of  identity  of  interest 
The  fact  of  his  being  alive  at  the  time  of  the  trial,  when  perhaps  his 
memory  of  facts  was  impaired,  and  when  his  interest  was  not  the 
same,  does  not,  in  oiir  opinion,  affect  the  admissibility  of  those  dec- 
larations which  he  formerly  made  on  the  subject  of  his  own  rights. 
The  second  point  was,  whetl^er  evidence  ought  to  have  been  received 
of  perambulations  made  by  the  lord,  when  no  person  on  behalf  of  the 
plaintiff  was  present.  We  think  the  evidence  was  receivable,  though 
of  slight  importance.  The  land  now  in  question  was  included  in  the 
perambulation,  and  the  lord  thereby  claimed  it  and  dealt  with  it  as  his 
own.  The  evidence  showed  an  act  of  ownership ;  and  though  slight 
in  its  effect,  it  might  properly  go  to  the  jury.  There  will  therefore  be 
no  rule.  Mule  refused. 


&7- 

PAIGE  V.   CAGWIN. 
Court  for  the  Correction  of  Errors.    New  York.     1843. 

\Reported1  Hill,  361.]  i 

On  error  from  the  supreme  court.  Cagwin  brought  an  action  of 
assumpsit  against  Paige  in  the  court  below,  claiming  to  recover  the 
amount  of  a  promissory  note  made  by  Noble,  Smith,  and  Paige,  bear- 
ing date  the  8tb  of  January,  1838,  whereby  they  jointly  and  severall}- 
promised  to  pay  Freeman  Van  Dyke,  or  bearer,  four  hundred  dollars, 
with  interest,  thirty  days  after  date.  The  cause  was  tried  at  the  Oneida 
circuit  in  April,  1840,  before  Gridley,  C,  Judge;  and  the  principal 
question  which  arose  was,  whether  certain  declarations  or  admissions  '7 
alleged  to  have  been  made  by  Van  Dyke,  while  he  was  owner  and  pos-  ' 
sessor  of  the  note,  were  admissible  against  the  plaintiff  below. 

C.  Tracy,  for  the  plaintiff  in  error. 

S.  Stevens,  for  the  defendant  in  error. 

LoTT,  Senator.  The  confessions  of  Van  Dyke  were  at  the  time  of 
the  trial  claimed  to  be  admissible  on  the  ground  that  he  was  still  the 
owner  of  the  note  in  question  ;  but  the  circuit  judge  refused  to  admit 
them,  holding  that,  as  the  evidence  then  stood,  Cagwin  was  the  partj' 
beneficially  as  well  as  legally  interested.     I  think  his  decision  was  cor- 

^  A  part  of  the  case  is  omitted. 
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rect.  The  only  testhirony  on  the  point  was  that  of  Peckham,  which 
showed  the  transfer  to  Paige  to  have  been  absolute,  and  for  a  full  and 
bona  fide  consideration.  At  all  events,  the  judge  would  not  have  been 
justified,  I  think,  in  permitting  the  introduction  of  these  confessions  as 
evideiice  at  that  time.  It  is  contended,  however,  that  inasmuch  as  it 
appeared  that  the  transfer  of  the  note  had  been  made  after  it  fell  due, 
the  declarations  of  Van  Dj-ke  were  admissible  as  against  Paige,  the 
liplder.  .  .  . 

f  I  do  not  deem  it  necessarj'  to  refer  particularly'  to  the  other  cases 
cited  bj-  tlie  plaintiff  in  error.  It  will  be  found,  on  an  examination  of 
most  of  them,  that  thej'  do  not  sustain  the  doctrine  that  the  deelara- 
,  tions  of  a  prior  holder  of  a  note,  or  vendor  of  a  chattel,  are  admissible 
Sj'ln  evidence  as  against  a  subsequent  owner,  who  acquired  title  for  a  val- 
uable consideration.  It  may  I  think  be  laid  down  as  a  gen&al  propo- 
sition, that  the  cases  in  which  such  evidence  has  been  held  admissible 
are  those  only  where  the  declarations  were  made  by  a  partj'  reall3-  in 
interest,  or  by  one  through  whom  the  plaintiff  claimed  as  a  privj'  by 
representation,  as  in  cases  of  bankruptcy,  death,  and  others  of  a  similar 
character.  Where  the  rule  is  applicable,  there  must,  it  is  conceded,  be 
"  an  identity  of  interest "  between  the  assignor  and  assignee.  That 
relation  appears  to  me  to  be  based  on  the  fact  that  the  rights  of  the 
assignor  continue  and  are  represented  by  the  assignee.  Where  a  per- 
son becomes  a  purchaser  of  a  chose  in  action  or  a  chattel,  for  a  valu- 
able consideration,  his  rights  are  independent  of  the  assignor,  and  be- 
j'ond  his  control.  Although  it  maj'  be  necessary  to  found  his  title  on 
a  transfer,  yet  the  mere  proof  of  such  transfer  is  evidence  of  his  right. 
Personal  property  is  frequently  acquired  bj'  deliverj-  merely.  Posses- 
sion alone  is  Vtien  prima  facie  evidence  of  title,  and  the  rights  of  the 
possessor  do  not  necessarily  depend  on  the  title  of  the  person  bj'  whom 
the  delivery  was  made,  or  from  whom  such  possession  was  obtained. 
It  was  well  said  by  Williams,  J.,  in  Fitch  v.  Chapman,  10  Conn. 
Kep.  8,  that  "  the  identity'  of  interest  spoken  of  in  the  books  referred 
rather  to  those  cases  where  the  nominal  party  was  suing  in  fact  for  the 
benefit  of  a  third  person,  and  this  identified  their  interest." 

It  is  insisted,  however,  that  the  indorsee  of  a  note  over  due  takes  it 
1  subject  to  all  the  equities  existing  between  the  original  parties  at  the 

I  time  of  the  indorsement ;  and  that  if  the  admissions  made  bj-  a  prior 
holder  are  excluded,  then  the  other  party  is  prejudiced.     It  is  true  that 
the  note  in  such  case  is  subject  to  the  same  defence  in  the  hands  of  the 
/  indorsee  as  when  it  was  in  the  hands  of  the  indorser ;  but  it  hy  no 
It  means  follows  that  the  mere  declarations  of  such  indorser  can  affect 
Hhe  riglits  of  the  indorsee.     The  means  of  proving  a  defence  maj-  be 
affected,  but  the  right  to  make  it  is  not  impaired.    The  defence  still 
exists ;  but  it  must  be  established  by  testimony,   and  not  bj'  mere 
declarations.    The  rule  laid  down  by  the  supreme  court  of  this  State  is 
in  my  judgment  not  only  consistent  with  the  general  principles  of  evi- 
dence, but  necessary  for  the  protection  of  private  rights. 
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It  was  said,  I  am  aware,  by  Mr.  Justice  Bronson,  in  Beach  v.  Wise, 
1  Hill,  612,  a  case  like  the  one  under  consideration,  that  if  it  were 
an  original  question,  he  should  be  unable  to  see  anj'  solid  distinction 
between  cases  relating  to  real  property-,  where  the  declarations  of  the 
former  owner  are  constantly  admitted,  and  those  relating  to  choses  in 
action,  and  other  personal  property ;  and  he  put  his  judgment  on  the 
sole  ground  that  the  point  had  been  adjudged  against  the  defendant  in 
that  case  by  those  who  had  gone  before  him  in  the  court.  I  admit 
that  there  is  no  solid  distinction  in  principle  between  the  cases  referred 
to  by  the  learned  judge  ;  but  I  by  no  means  admit  that  the  rule  as  ap- 
plicable to  personal  estate  should  be  altered.  On  the  coiltrary,  it 
appears  to  be  an  anomaly  in  our  law,  if,  by  the  rules  of  evidence, 
titles  to  real  estate  can  be  made  to  depend  on  the  mere  declaration  of  a 
prior  owner,  when  every  contract  for  the  sale  of  land  is  required  to  be 
in  writing,  and  title  can  onlj-  be  conveyed  by  deed.  There  would  in 
my  judgment  be  much  more  propriety  in  excluding  such  declarations  as 
affecting  real  estate,  than  in  admitting  them  as  to  personal  propertj'. 
But  I  do  not  concede  that  such  declarations  are  now  admissible  to 
affect  the  title  to  lands,  although  they  may  be  admitted  to  explain  the 
character  of  a  possession.  The  supreme  court,  in  Jackson  ex  dem.  Burr 
\.  Shearman,  6  Johns.  Rep.  19,  say:  "The  acknowledgments  of  a 
party  are  generally  a  dangerous  species  of  evidence,  and  although  good 
to  support  a  tenancy,  or  to  satisfy  doubts  in  case  of  possession,  they 
ought  not  to  be  received  as  evidence  of  title."  Instead  of  extending 
this  species  of  evidence,  I  think  it  safer  and  more  conducive  to  the  ad- 
vancement of  justice  that  it  should,  be  confined  to  such  cases  only 
where,  by  the  settled  rules  of  law,;  it  is  declared  to  be  admissible.  The 
remailcs  of  Mr.  Greenleaf  as  to  this  species  of  evidence  are  deserving 
of  great  consideration.  He  says  :  "  With  respect  to  all  verbal  admis- 
sions, it  ma,y  be  observed,  that  they  ought  to  be  received  with  great 
caution.  The  evidence,  consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake;  the 
party  himself  either  being  misinformed,  or  not  having  clearly  expressed 
his  own  meaning,  or  the  witness  having  misunderstood  him.  It  fre- 
quently happens,  also,  that  the  witness,  by  unintentionally  altering  a 
few  of  the  expressions  really  used,  gives  an  effect  to  the  statement 
completely  at  variance  with  what  the  party  did  actually  say.''  1  Green. 
Ev.  23$.  See  also  the  observations  of  the  chancellor  on  this  subject 
in  Law  v.  Merrill,  6  Wend.  277. 

It  is  no  answer  to  the  views  above  presented  that  the  rule  will  per- 
mit a  transfer  to  mere  nominal  parties,  to  avoid  the  effect  of  admis- 
sions made  prevloQslj\  When  such  is  the  fact  there  is  no  change  of 
ownership.  The  party  by  whom  the  transfer  is  made  is  still  the  party 
in  Interest,  and  bis  declarations  are  clearlj'  admissible.  If,  however, 
on  the  other  hand,  the  declarations  of  a  prior  holder  of  personal  prop- 
erty are  to  affect  the  rights  of  a  vendee  or  purchaser  for  a  valuable 
consideration,  the  tenure  of  it  will  be  very  precarious  and  uncertain.    I 


134  PAIGE   V.   CAGWIN.  '      fCHAP.  I 

prefer  rather  to  abide  by  the  old  landmarks  of  the  law,  as  fixed  and 
established  by  our  supreme  court.  Their  removal  would  greatlj-  inter- 
fere with  the  enjoyment  of  property,  and  open  the  door  to  fraud  and 
litigation.  The  rule  is  salutary  in  its  tendencj',  and  the  application  of 
the  doctrine  of  stare  decisis  in  such  a  case  as  the  present,  is  imperi- 
ously demanded. 

In  view  of  the  whole  subject,  whether  considered  in  reference  to 
authority  or  principle,  I  am  of  opinion  that  the  judgment  of  the  supreme 
court  should  be  affirmed. 

Senators  Weight  and  Potnam  also  delivered  opinions  in  favor  of 
affirming"  the  judgment  of  the  supreme  court,  concurring  in  the  general 
doctrine  advanced  by  Senator  Lott. 

Hopkins,  Senator.  The  plaintiff  below  purchased  the  note,  if  he 
purchased  at  all,  after  it  was  due,  and  of  course  took  it  subject  to  all 
equities  between  the  former  parties.  He  took  no  better  title  than  the 
vendor  had,  which,  before  the  sale,  was  certainly  subject  to  be  de- 
feated by  proof  of  his  own  declarations.  Does  the  transfer  of  the  note 
then,  after  it  was  dishonored,  do  away  the  effect  of  admissions  of  the 
prior  holder,  made  while  the  note  was  in  his  hands,  going  to  discharge 
the  party  from  liability  on  it?  Does  it  not  still  remain  subject  to  be 
defeated  by  proof  of  those  admissions,  or  must  the  defendant  make 
stronger  proof  than  he  had  to  make  before  ?  The  declarations  offered 
to  be  proved  were  made  at  a  time  when  it  was  certainly  against  the  in- 
terest of  the  holder  to  make  them,  and  the  reasonable  presumption 
would  be  that  they  are  true. 

Can  it  be  doubted  that  a  written  receipt  or  release,  dul}'  proved  to 
have  been  made  before  the  note  was  transferred,  would  put  an  end  to  it 
as  a  thing  of  any  value,  or  at  least  that  it  would  be  prima  facie  evi- 
dence of  payment  or  discharge?  And  yet  a  written  receipt  or  admis- 
sion of  payment  would  have  no  more  effect  than  a  verbal  acknowledg- 
ment to  discharge  the  note. 

It  is  supposed  that  if  evidence  of  such  admissions  or  declarations  is 
allowed,  it  maj-  lead  to  collusion  between  the  original  parties.  This 
might  as  well  be  done  by  a  written  discharge,  as  by  an  oral  one.  But 
I  cannot  see  that  there  would  be  anj-  inducement  to  it,  or  that  the 
vendor  could  derive  any  benefit  from  it.  The  sale  would  be  in  bad 
faith,  and  the  same  proof  of  his  admissions  which  would  defeat  a  re- 
cover}' against  the  maker  by  the  purchaser,  would  enable  him  to  recover 
against  the  vendor.  Such  an  attempt  would  be  as  improbable  as  an 
attempt  to  sell  a  note  after  actual  pa3'ment  No  advantage  could  be 
derived  from  it. 

But  on  the  other  hand,  if  proof  of  such  declarations  is  not  to  be 
allowed,  the  prior  holder  may,  as  is  alleged  in  this  case,  transfer  the 
note  to  another  by  collusion,  and  in  that  manner  compel  the  defendant 
to  resort  to  the  uncertain  testimonj-  of  the  prior  holder  himself,  who 
had  conspired  with  the  nominal  plaintiff  to  defraud  him.  As  between 
the  original  parties,  the  discharge  or  release  could  not  be  proved  in  an}- 


SECT,  v.]  PAIGE  V.   CAGWIN.  135 

other  way  than  bj'  such  declaratioDS.  At  all  events,  the  defendant  had 
a  right  to  prove  it  in  that  way,  and  that  right  ought  not  to  be  abridged 
by  a  transfer  after  due,  to  one  who  takes  subject  to  prior  equities.  It 
is  unreasonable  to  take  from  him  this  right,  and  compel  him  to  call,  as 
his  own  witness,  one  who  has  undertaken  to  defraud  him,  and  who 
would  have  strong  inducements  to  commit  perjury  to  sustain  the  fraud. 
If  the  defendant  is  bound  to  call  him  as  a  witness,  he  cannot  impeach 
him,  or  question  his  credibility. 

The  feelings  of  the  witness,  if  not  his  interests,  would  be  with  the 
plaintiff  to  whom  he  had  transferred  the  note  as  something  of  value, 
and  if  his  testimony  is  necessary  in  any  case  to  elicit  the  truth,  it 
would  be  a  safer  rule  to  let  the  defendant  in  the  first  instance  prove  the 
declarations,  and  then  let  the  plaintiff  who  has  taken  a  dishonored  note, 
if  he  sees  fit,  call  the  prior  holder  to  explain,  when  the  defendant  would 
have  the  right  to  cross-examine  him.  To  such  a  rule  the  plaintiff  should 
have  no  objection,  as  he  took  the  paper  over  due,  upon  the  credit  of 
the  prior  holder;  thereby  declaring  his  confidence  in  him,  and  conced- 
ing that  he  is  a  person  whom  he  may  safelj'  call  as  a  witness  in  his 
behalf.  The  case  of  Coster  y.  Symons,  11  Eng.  Com.  Law  Rep.  349, 
is  not  onl}'  a  case  in  point,  but  the  result  of  the  cross-examination  of 
the  witness,  whose  attempted  explanations  there  were  found  upon  such 
examination  to  be  unsatisfactory,  is  a  strong  instance  of  the  propriety 
of  the  rule  suggested  as  the  true  one. 

I  do  not  think  that  the  application  of  the  rule,  in  suits  on  paper  over 
due,  is  necessarily  to  be  extended  to  all  cases  of  title  to  personal  prop- 
erty ;  though  I  am  inclined  to  concur  with  the  learned  authors  of  the 
Notes  to  Phillips  on  that  subject,  at  least  where  the  purchaser  takes 
with  notice  of  equities  between  the  prior  owner  and  others.  Cowen  & 
Hill's  Notes  to  Phill.  Ev.  646.  This  is  rather  a  question  of  discharge 
or  release  of  a  party  from  liability,  than  a  question  of  title  to  personal 
property.  If  the  debt  or  note  has  been  paid  or  discharged,  it  is  no 
longer  property.  The  question  then  is,  what  is  good  evidence  of  pay- 
ment of  a  note,  or  release  of  a  party  ?  The  case  is  like  that  of  Walthol 
V.  Johnson,  2  Call,  275,  where  the  declarations  of  the  vendor,  made 
before  the  sale  of  personal  property,  the  title  to  which  he  derived 
through  a  mortgage,  were  allowed  as  evidence  that  before  the  sale  the 
mortgage  was  paid.  .  .  . 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed?"  the 
members  of  the  court  voted  as  follows  •, 

For  reversal:  Senators  Hard,  Hopkins,  Lawrence,  Mitchell, 
Porter,  Varnet,  and  Works  —  7. 

For  affirmance:  Senators  Bockee,  Chamberlain,  Corning,  Deyo, 
LoTT,  Plait,  Putnam,  Rhoades,  Root,  Scott,  Scovil,  Strong,  and 
Wright  — 13. 

Judgment  affirmed, 

''  Note.  —  And  so  Dodge  v.  Freedman's  Oo.,  93  U.  S.  379.  —  Ed. 
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SHOBER  V.   JACK. 

Supreme  Court  of  the  Territory  of  Montana.     1879. 

[Reported  3  Mont.  351.]  i 

Appeal  from  Third  District,  Lewis  and  Clarke  County. 

This  cause  was  tried  in  the  court  below  by  Wade,  C.  J. 

Shober  and  Lowry,  for  appellant. 

Uhumasero  and  OhadwicJc,  for  respondents. 

Knowles,  J.  This  is  an  action  on  a  promissorj'  note.  The  defend- 
ant pleads  payment.  The  plaintiff  is  the  indorsee  of  the  note  after 
maturity.  S.  M.  Hall  was  the  payee  of  the  same.  In  support  of  his 
plea  of  payment,  defendant  introduced  in  evidence  the  declarations  of 
said  Hall  at  the  time  he  was  the  owner  and  holder  of  said  note,  to  the 
effect  that  the  said  note  had  been  paid,  and  that  the  deceased  Kratzer 
owed  him  nothing  thereon. 

The  statement  in  the  case  specifies  that  this  evidence  was  duly  ob- 
jected to  as  incompetent. 

The  plaintiff  in  rebuttal  offered  in  evidence  the  said  Hall.  The  de- 
fendant objected  to  his  testifying  in  the  case  for  the  reason  that  the  said 
Kratzer,  the  maker  and  paj'er  of  said  note,  was  dead,  and  the  case  was 
being  defended  by  his  administrator.  The  court  sustained  the  objection, 
and  plaintiff  excepted  to  the  ruling. 

The  points  presented  in  the  case  are  as  follows  :  1.  Did  the  court  err 
in  admitting  the  declarations  of  Hall?  2.  Did  the  plaintiff  pi-operly 
except  to  the  ruling,  admitting  such  declarations  ?  3.  Did  the  court  err 
in  sustaining  the  objection  to  Hall's  testifying  in  the  case? 

The  first  point  is  decided  in  the  case  of  Dodge  v.  Freedrnan's  Sav- 
ings and  Trust  Co.,  3  Otto's  U.  S.  Supr.  Ct.  R.  379.  In  this  case  it 
is  held  that  the  declarations  or  admissions  of  the  indorser  or  assignor 
of  a  note,  although  indorsed  or  assigned  after  due,  as  to  the  payment 
thereof,  cannot  be  introduced  in  evidence  against  a  subsequent  owner 
and  holder  thereof  in  an  action  thereon.  That  most  learned  court 
seemed  to  consider  this  a  well-established  doctrine,  when  there  cannot 
be  much  doubt  but  that  the  current  of  decisions,  both  in  England  and 
the  United  States,  is  adverse  to  this  view,  and  two  such  leading  writers 
upon  evidence  as  Greenleaf  and  Wharton  favor  a  different  rule.  This 
court,  however,  is  bound  by  the  above  decision,  and  although  with  gi-eat 
reluctance  must  follow  it.  We  must  hold  then  that  the  court  committed 
an  error  in  admitting  these  declarations. 

Judgment  reversed.  ^ 

1  A  part  of  the  case  is  omitted. 

2  The  question  whether  in  any  given  case  there  is  such  an  identity  of  interest 
hetween  one  person ,  and  another  as  to  make  one  responsible,  in  any  degree,  for  the 
other's  acts  or  words,  and  so  to  affect  him  with  them, as  being  his  own  admissions,  —  is 
not  a  question  in  the  law  of  evidence.  —  Ed. 
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ROBINSON  V.  ROBINSON  et  al. 

CouET  FOE  Divorce  and  Matrimonial  Causes.     1858. 

[Reported  1  Sw.  &  Tr.  362.]  ^ 

This  was  a  suit  for  dissolution  of  marriage  brought  by  the  husband 
against  the  wife,  by  reason  of  her  adultery  with  Dr.  Lane,  the  co- 
respondent. .  .  . 

Mr.  Montagu  Chambers,  Q.  C,  Dr.  Addams,  Q.  C,  and  Mr.  Kars- 
lake,  appeared  for  the  petitioner. 

Dr.  PhiUimore,  Q.  C,  for  the  respondents. 

Mr.  Forsyth,  Q.  C,  and  Mr.  Coleridge,  for  the  co-respondent.  .  .  . 

Diaries  written  by  Mrs.  Robinson  were  put  in  evidence ;  witnesses 
were  also  examined  in  support  of  the  charge  of  adnltery ;  but  only 
one  of  them,  namelj',  Levi  Warren,  who  was  subsequently  shown  to 
be  unworthy  of  credit,  gave  evidence  of  improper  familiarities  between 
thera.  .  .  . 

CooKBURN,  C.  J.,  delivei-ed  judgment :  This  was  a  suit  for  a  divorce 
a  vinculo,  on  the  ground  of  adultery.  The  case  was'  peculiar  and  re- 
markable in  its  character  and  circumstances.  The  only  evidence  to 
support  the  case  of  the  husband,  the  petitioner,  consisted  of  certain 
alleged  admissions  of  the  wife,  the  respondent,  without  any  corrobor- 
ative evidence,  direct  or  indirect,  to  support  them.  Not  but  that,  in- 
deed, some  evidence  by  waj'  of  corroboration  was  offered ;  but  it  was 
not  only  inconclusive,  but  so  untrustworthy  in  its  character,  that  the 
court  was  under  the  necessity  of  discarding  it  as  altogether  undeserv- 
ing of  consideration.  This  being  so,  as  the  admission  of  the  wife  could 
not  be  used  to  establish  the  criminality  of  the  co-respondent  Dr.  Lane, 
the  Court  felt  itself  called  upon,  before  the  close  of  the  case  (an  Act  of 
"Parliament  having  been  passed  which  removed  all  doubt  as  to  its  au- 
thority to  do  so),  to  dismiss  the  suit  against  him,  and  to  confine  the 
question  for  its  decision  to  whether,  by  the  admissions  of  the  principal 
.  respondent,  the  wife,  a  case  of  adultery  was  made  out  which  entitled 
the  petitioner  to  the  redress  which  he  seeks. 

But  on  the  dismissal  of  the  suit  as  against  Dr.  Lane,  a  question 
presented  itself,  whether,  on  tbe  acquittal  of  the  co-respondent,  the 
alleged  adulterer,  the  suit  against  the  wife  must  not  of  necessity  fail. 
The  case  of  an  indictment  against  two  persons  for  conspiracy  suggested 
an  apparent  analogy ;  and  as,  in  such  a  case,  a  plea  of  guilty  by  the 
one,  if  followed  by  the  acquittal  of  the  other,  would  not  have  supported 
a  judgment  of  guilty  against  the  delinquent  confessing  and  pleading 
guilty,  so  it  might  be  said  that  here,  as  the  offence  of  adultery  neces- 
sarily implied  the  joint  delinquencj'  of  two,  if  one  of  the  parties  was 
acquitted,  the  other  could  not  properly  be  condemned.    We  were,  how- 

1  A  part  of  the  case  is  omitted. 
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ever  of  opinion  that  a  principle  of  so  purely  technical  a  nature  should 
be  confined  to  the  cases  in  the  criminal  law  in  which  it  had  hitherto 
been  applied,  and  that  it  ought  not  to  be  extended  to  a  proceeding  in 
which  the  addition  of  the  co-delinquent  to  the  suit  had  been  made  com- 
pulsory by  the  legislature  with  a  view  to  his  own  protection,  and  in 
which,  but  for  this  special  provision  of  the  Act  of  Parliament,  the  suit 
would  have  been  against  the  wife  alone.  .This  diflflcult}-  in  the  waj-  of 
the  consideration  of  the  case  against  the  wife  alone  being  removed,  we 
proceed  to  consider  the  evidence  as  it  affects  her.  .  .  . 

In  the  view  we  take  there  remains  no  course  open  to  us  but  to  dis- 
miss this  petition.*  .  .  . 


THE   QUEEN  v.  MANNING  et  al. 

Queen's  Bench  Division.     1883. 

[Beported  12  Q.  B.  D.  2il.] 

This  was  a  rule  obtained  on  behalf  of  the  defendant  Manning,  calling 
on  the  prosecutor  to  show  cause  why  the  verdict  for  the  Crown  should 
not  be  set  aside  and  a  new  trial  had. 

An  indictment  was  preferred  against  the  defendants  Manning  and 
Hannam  for  conspiring  together  to  cheat  and  defraud  the  prosecutor. 
The  case  was  removed  by  certiorari,  and  tried  on  the  civil  side  at  the 
last  summer  assizes  at  Winchester,  before  Lord  Coleridge,  C.  J.,  and  a 
special  jury.  The  jury  were  directed  that  on  this  indictment  thej-  might 
find  one  prisoner  guilty  and  acquit  the  other.  They  returned  a  verdict 
of  guilty  against  Manning,  but  were  unable  to  agree  as  to  Hannam, 
and  were  discharged  from  giving  a  verdict.  Manning  was  put  under 
recognizance  to  surrender  to  receive  judgment  in  the  Queen's  Bench 
Division,  and  the  trial  of  Hannam  was  postponed.  This  rule  was  ob- 
tained on  the  ground  of  misdirection. 

C.  W.  Mathews  and  -B.  Coleridge,  showed  cause.  .  .  . 

A.  Charles,  Q.  C,  and  Warry,  in  support  of  the  rule.  .  .  . 

1  In  Pomero  v.  Pomero  et  al.,  as  reported  in  the  London  Times  of  Deo.  20,  1884, 
Mr.  Justice  Butt,  in  charging  the  jury  in  a  proceeding  for  divorce,  said  (what  is  not  pre- 
served elsewhere),  that  "  there  was  a  curious  feature  in  this  case  to  which  he  desired 
to  direct  their  attention.  As  the  respondent  had  filed  no  answer  to  the  petition!  it 
was  for  the  court  and  not  for  the  jury  to  decide  whether  she  had  committed  adultery 
with  the  co-respondent,  and  his  decision  was  that  she  had.  But  as  the  co-respondent 
had  filed  an  answer  denying  the  adultery  with  the  respondent,  it  was  for  the  jury  to 
find  whether  he  had  committed  it  or  not.  Now  it  was  open  to  the  jury  to  find  that 
the  co-respondent  had  not  committed  adultery  with  the  respondent,  while  the  court 
found  that  the  respondent  had  committed  adultery  with  the  co-respondent.  Two  such 
findings  would  appear  to  be  in  complete  contradiction  ;  but  the  contradiction  would  be 
more  apparent  than  real.  .  .  .  Courts  and  juries  must  base  their  findings  on  evidence, 
and  what  might  be  in  law  conclusive  evidence  against  one  of  the  parties  charged,  might 
be  none  whatever  against  the  other."  —  Ed. 
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Mathew,  J.  Ill  this  case  I  have  come,  after  considerable  doubt, 
and  I  confess  with  great  reluctance,  to  the  conclusion  that  there  must 
be  a  new  trial.  The  man  who  was  convicted  had  a  perfectly  fair  trial, 
and  a  summing-up  distinctly  in  his  favor ;  and  every  precaution  was 
taken  which  could  be  taken  to  prevent  any  evidence  being  acted  on 
by  the  jury  which  could  not  be  legitimate  evidence  against  him.  Never- 
theless I  am  satisfied  by  the  argument  of  Mr.  Charles  that  there  is  an 
imperative  rule  of  law  which  should  have  prevented  my  Lord  from  in- 
forming the  jury,  as  he  did,  that  it  was  possible  in  such  a  case  to  con- 
vict one  of  the  men  and  to  acquit  the  other.  The  rule  appears  to  be 
this  :  In  a  charge  for  conspiracj'  in  a  case  like  this  where  there  are  two 
defendants,  the  issue  raised  is  whether  or  not  both  the  men  are  guilty, 
and  if  the  jury  are  not  satisfied  as  to  the  guilt  of  either,  then  both  must 
be  acquitted.  In  Hex  v.  Gooke,  5  B.  &  C.  538,  the  Court  could  not 
have  pronounced  the  judgment  they  did  unless  they  had  assumed  the 
existence  of  the  rule.  So  in  Meg.  v.  Thompson^  16  Q.  B.  832,  it  ap- 
pears that  the  Court  were  of  opinion  that  this  rule  existed.  The  au- 
thoritj'  does  not  vest  there.  There  is,  in  addition,  a  passage  in  the 
judgment  in  Robinson  v.  Robinson  &  Lane,  1  Sw.  &  Tr.  362,  in 
which  the  rule  of  law  is  treated  as  perfectly  clear  (1  Sw.  &  Tr.  at  p.  392). 
Lastly,  there  is  the  judgment  of  the  House  of  Lords  in  0'  Connell  v. 
The  Queen,  11  CI.  &  F.  155,  which  seems  to  me  to  be,  another  clear 
illustration  of  the  rule.  It  appears  to  me  therefore  that  the  direction 
given  here  was  one  which  should  not  have  been  given  to  the  jury,  and 
that  there  must  be  a  new  trial. 

Stephen,  J.  I  have  arrived  at  the  same  conclusion  with  great  re- 
luctance, and  entirely  upon  the  authority  of  the  passage  in  0' Connell 
V.  The  Queen  11  CI.  &  F.  155,  pp.  236-237.  The  decision  is  of  the 
highest  authority,  and  clearlj'  shows  that  it  is  a  legal  impossibility  that 
when  several  persons  are  indicted  for  a  conspiracy  any  verdict  should 
be  found  which  implies  that  some  were  guilty  of  one  conspiracy  and 
some  of  another.  With  regard  to  the  other  two  cases  which  bear  upon 
the  matter,  namely.  Rex  v.  Cooke,  5  B.  &  C.  538,  and  Reg.  v.  Thompson, 
16  Q.  B.  832,  I  should  have  had  no  diflBculty  in  saying  that  I  thought 
they  left  open  the  matter  which  &  Connell  v.  The  Queen,  11  CI.  & 
F.  155,  pp.  236-237,  appears  to  have  decided.  In  Robinson  v.  Rob- 
inson and  Lane,  1  Sw.  &  Tr.  362,  I  think  the  part  of  the  judgment 
relating  to  the  criminal  law  is  a  mere  dictum.  The  rule  applicable  to 
divorce  cases  is,  as  it  appears  to  me,  founded  on  common  sense,  and 
general  principles  would  be  in  favor  of  the  contention  which  is  raised 
on  the  present  occasion  hy  the  prosecution.  I  cannot,  however,  see 
any  distinction  between  the  rule  that  should  apply  to  the  present  case 
and  that  cited  from  0'  Connell  v.  The  Queen,  11  CI.  &  F.  155,  pp.  236- 
237,  and  that  being  so  I  think  the  direction  cannot  be  supported. 

Lord  Coleridge,  C.  J.  I  have  some  time  ago  come  to  the  conclusion 
that  I  misdirected  the  jury.  At  the  trial  I  had  not  the  cases  of  Rex  v. 
Cooke,  5  B.  &  C.  538,  or  Reg.  v.  Thompson,  16  Q.  B.  832,  before  me, 
which  I  confess  seem  to  me  much  in  point.     But  what  influenced  me  at 


140  THE   QUEEN   V.  MA.NNING  ET   AL.  [CHAP.  L 

the  time  was  that  it  seemed  diflScult  to  distinguish  in  principle  between 
the  rules  that  should  govern  such  a  case  as  the  present  and  the  practice 
which  had  obtained  in  the  Divorce  Court  in  Robinson  v.  Robmson  and 
Lane,  1  Sw.  &  Tr.  362,  and  Stone  v.  Stone  and  Appleton,  3  Sw.  &  Tr. 
608,  and  other  cases  of  that  description,  and  which  is  based  on  the 
fact  that  that  which  is  evidence  against  one  person  is  by  no  means 
necessarily'  by  our  law  evidence  against  another.  It  follows  that  wbere 
there  is  a  joint  offence  which  has  to  be  proved  against  each  person 
separatelj',  the  evidence  which  is  sufficient  to  convict  one  person  of  the 
offence  may  not  b}'  anj'  means  be  sufficient  to  convict  the  other.  Tiie 
principles  of  the  practice  of  the  Divorce  Court  in  this  matter  seem  to 
me  to  be  sound,  and  the}'  ought  to  be  applied  to  analogous  cases.  I 
am  bj'  no  means  prepared  to  say  that  if  the  matter  were  res  integra, 
and  even  in  this  case,  if  there  could  have  been  an  appeal  from  this  de- 
cision ta-.^me  other  tribunal,  I  might  not  have  adhered  to  m}'  view, 
and  left  the  point  to  be  settled  by  higher  authority.  But  I  feel  bound 
by  what  I  now  understand  to  be  the  established  rule  of  practice.  The 
earlier  cases,  it  is  true,  are  stated  shortly'  and  without  much  particu- 
larity of  detail.  It  may  be,  if  we  had  all  the  facts  of  those  cases,  they 
might  turn  out  to  be  less  in  point  than  thej'  appear  to  be  at  present, 
but  still  from  the  time  of  the  14  Hen.  4,^  it  has  been  taken  for  granted 
bj'  the  judges  of  these  courts,  that  in  cases  of  an  indictment  for  con- 
spiracy, when  two  people  are  indicted  and  are  tried  together  (because 
different  considerations  arise  where  people  are  not  tried  together),  either 
both  must  be  convicted  or  both  must  be  acquitted.  That  seems  to  me 
to  have  been  determined,  or,  if  not  determined,  taken  for  granted  from 
very  early  times. 

Coming  down  to  later  times,  the  same  thing  must  have  been  in  the 
minds  of  the  judges  who  decided  the  cases  of  Rex  v.  Cooke,  5  B.  &  G. 
538,  and  Reg.  v.  Thompson,  ]  6  Q.  B.  832.  There  are  distinctions, 
I  quite  agree,  which  prevent  either  of  those  cases  being  directlj"  in 
point ;  but  in  1826  the  Court  of  King's  Bench,  though  it  did  not  decide, 
certainly  seems  to^  have  assumed,  as  the  principle  underlying  this  whole 
matter,  the  rule  which  has  been  contended  for  on  behalf  of  the  defend- 
ant. In  Reg.  v.'  Thompson,  although  Erie,  J.,  differed  on  a  particular 
point  from  three  other  members  of  the  Court,  he  differed  on  a  pure  point 
of  pleading,  and  not  from  the  principle  which  the  other  three  judges 
assumed  or  laid  down.  Erie,  J.,  does  not  s&y  a  word  to  the  contrary 
of  that  principle ;  in  fact,  he  rather  assumed  it,  because  he  tried  to 
support  the  conviction  upon  a  ground  on  which,  technically  as  a  matter 
of  pleading,  I  should  think  he  was  wrong,  namely,  that  "  persons  un- 
known "  could  be  construed  to  mean  the  two  persons  who,  in  the  par- 
ticular circumstances  of  that  case,  the  jury  were  unable  to  agree  about. 
Then  there  is  the  case  of  O'Gonnell  v.  The  Queen,  11  CI.  &  F.  155, 
which  assumes  this  point  as  the  rule  of  practice,  and  upon  that,  although 

I  Thody's  Case,  14  Hen.  6,  25  h.,  and  in  note  to  Sex  v.  Cooke,  5  B.  &  C.  541.  [As 
regards  thfe  authority  of  cases  in  the  Year  Books,  it  should  be  remembered  that  juries 
IB  those  days  went  principally  upon-  their  own  knowledge.  —  Ed.] 


SECT,  v.]  THE  STATE  V.   MAINOR  ET  AL.  141 

there  was  a  difference  of  opinion  upon  other  points,  the  judges  agreed. 
The  principle  which  underlies  that  decision  is  that  where  there  are  one 
or  more  persons  charged  with  conspiracy,  the  count  is  a  single  and 
complete  count,  and  cannot  be  separated  into  parts.  The  principle  is 
the  same  here.  I  certainly  directed  the  jury  contrary  to  that  principle  : 
therefore  I  misdirected  the  jury,  and  the  rule  must  be  absolute  for  a 
new  trial.  I  think  it  right  to  mention  that  I  have  not  forgotten  in  sit- 
ting in  this  court  the  rule  as  to  hearing  applications  for  a  new  trial 
(Ord.  XXXIX.  r.  2) ;  but  in  those  rules  there  is  an  exception  of  crim- 
inar  proceedings  ;  and  as  this  is  a  criminal  proceeding,  I  have  thought 
it  right  to  take  pai-t  in  this  judgment. 

Rule  absolute  for  a  new  trial. 


)J^^ 


THE  STATE  v.  MAINOR  et  al. 

Supreme  Court  of  North  Carolina.     1846. 
[Reported  6  Ired.  340.] 

Appeal  from  the  Superior  Court  of  Law  of  Robeson  County,  at  the 
Spring  Term,  1846,  his  Honor  Judge  Dick,  presiding. 

The  two  defendants,  a  man  and  woman,  were  indicted  for  commit- 
ting the  crime  of  fornication,  bj'  bedding  and  cohabiting  together, 
without  being  married.  They  pleaded  not  guiltj',  and  were  put  on 
their  trial  together,  and  the  jury  found  Mainor  guilty  and  Wilkes  not 
guilty.  Upon  the  motion  of  the  defendant,  Mainor,  the  judgment  was 
arrested  ;  and  the  solicitor  appealed. 

Attorney-  General,  for  the  State. 

No  counsel  in  this  Court  for  the  defendants. 

RuPFiN,  C.  J.  The  Court  holds,  that  after  the  acquittal  of  one 
of  the  defendants,  there  could  be  no  judgment  against  the  other. 
The  crime  charged  on  those  persons  could  not  be  committed,  but  by 
both  of  them  ;  and  upon  a  verdict,  that  one  of  them  was  not  guilty,  it 
appears  conclusively  that  the  other  could  not  be.  •  It  is  exactly  like  the 
cases  of  riots,  conspiracies,  and  principal  and  accessary,  which  we  find 
in  the  books.  Bex  v.  Sudburg  and  Heafs,  Ld.  Ray!^  484,  Salk.  493  ; 
State  V.  Tom,  2  Dev.  569.  The  farthest  the  courts  have  gone  is  to 
allow  one  of  the  parties  to  be  tried  by  himself  and  convicted,'  and  then 
judgment  is  given  against  that  party,  because,  as  to  him,  the  guilt  of  the 
other  party  is  found  as  well  as  his  own.  But  when  the  one  has  been 
previously  tried  or  acquitted,  or  when  both  are  tried  together  and  the 
verdict  is  for  one,  the  other  cannot  be  found  guilty  —  for  he  cannot  be 
guilty,  since  a  joint  act  is  indispensable  to  the  crime  in  either,  and  the 
record  aflarms  that  there  was  no  such  joint  act. 

Let  it  be  certified  to  the  Superior  Court,  that  there  was  no  error  in 
arresting  the  judgment. 

Per  Curiam.  Ordered  to  be  certified  accordingly. 
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THE  STATE  v.  EINEHART  et  al. 

SuPREMK  Court  op  North  Carolina.     1890. 

{Reported  106  N.  0.  787.]  i 

Indictment  for  fornication  and  adultery,  tried  before  Gilmer,  J.,  at 
Spring  Term,  1889,  of  the  Superior  Court  of  Madison  County.  .  .  . 

His  Honor  was  asked  to  instruct  the  jury  that  there  was  no  evidence 
against  the  female  defendant,  and,  as  to  her,  thej'  must  return  a  verdict 
of  not  guilty  ;  and  that  as  there  was  no  evidence  as  to  her,  they  should 
return  a  verdict  of  not  guiltj'  as  to  both  defendants. 

This  was  refused.  There  was  no  exception  to  the  charge  as  given. 
There  was  a  verdict  of  guilty  ;  judgment  and  appeal. 

The  Attorney- General  and  H.  A.  Grudger,  for  the  State. 

No  counsel  contra. 

Davis,  J.  After  stating  the  facts :  When  two  persons  are  tried 
jointlj-  for  the  commission  of  an  offence  that  requires  the  joint  act  of 
the  two  to  commit,  and  one  of  them  is  acquitted,  there  cannot  be  a 
verdict  of  guilty  as  to  the  other. 

The  defendants  are  charged  with  fornication  and  adultery,  and  as  the 
offence  charged  is  a  joint  one,  if  one  of  the  parties  in  the  joint  trial  be 
acquitted,  or  if  one  of  them  has  been  previously  acquitted  on  a  separate 
trial,  it  operates  as  an  acquittal  of  the  other,  and  there  can  be  no  judg- 
ment as  to  either.  State  v.  Mainor,  6  Ired.  340  ;  State  v.  JParham,  5 
Jones,  416. 

This  has  been  the  ruling  in  North  Carolina,  though  the  doctrine  held 
by  us  has  been  fully  reviewed  in  Texas  where  it  is  repudiated,  and  it 
is  held  that  the  acquittal  of  one  does  not  per  se  operate  as  an  acquittal 
of  the  other.  Alonzo  v.  State,  15  Tex.  App.  378.  The  same  has  been 
held  by  the  Supreme  Court  of  Tennessee.  State  v.  Caldwell,  8  Bax- 
ter, 576. 

It  maj-  well  be  doubted  whether,  when  one  of  the  parties  has  con- 
fessed and  admitted  guilt,  or  there  is  competent  evidence  to  convict  as 
to  one  and  not  the  other,  it  would  not  be  more  in  accord  with  reason  to 
permit  the  jury  to  render  a  verdict  of  guilty  as  to  the  one  admitted  or 
proved  to  be  guilty  and  return  a  verdict  of  not  guilty,  because  not 
proved  as  to  the  other,  than  to  require  them  to  say  not  guilty  as  to 
both,  contrary  to  the  admitted  or  clearly  proven  facts.  Under  such  a 
rule  no  innocent  person  would  ever  be  punished,  and  no  injustice  could 
be  done,  unless  it  be  an  injustice  to  convict  and  punish  the  guilty. 
While  it  is  well  settled  that  the  admissions,  or  confessions,  of  one 
defendant  are  competent  as  evidence  against  the  party  making  the 
admissions,  or  confessions,  it  is  equally  well  settled,  both  by  judicial 

^  A  part  of  the  case  is  omitted. 
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decision  and  by  statute  (The  Code,  §  1041),  that  such  admissions,  or 
confessions  "  shall  not  be  received  in  evidence  against  the  other." 

If,  therefore,  in  the  case  before  us,  the  declarations  of  the  male  de- 
fendant, which  are  competent  only  against  him,  and  which  his  Honor 
properly  instructed  the  jury  not  to  consider  as  any  evidence  whatever 
against  Mary  Lindsay,  have  such  weight  as  to  facts  and  circumstances, 
which  by  themselves  would  not  amount  to  evidence  reasonably  suf- 
ficient to  go  to  the  jury,  it  would  have  been  the  duty  of  the  Court 
to  direct  a  verdict  of  not  guilty  as  to  Mary  Lindsay,  and  there  could 
have  been  no  judgment  against  either. 

But  we  think  there  was  evidence  against  Mary  Lindsay,  other  than 
the  declarations  of  the  defendant  Rinehart,  suflScient  to  go  to  the  jury 
as  to  her.  ..." 

If  it  be  said  that  the  declarations  of  Rinehart,  notwithstanding  the 
charge  of  his  Honor,  would,  of  necessity,  operate  upon  the  minds  of  the 
jury  to  the  prejudice  of  his  co-defendant,  the  answer  is  two-fold:  first, 
it  is  to  be  presumed  that  the  jury  will  follow  the  instructions  of  the 
Court,  and  not  consider  the  declarations  as  anj-  evidence  whatever  as 
against  her ;  and  second,  if  it  be  impossible  for  the  jury  to  look  at  com- 
petent evidence  as  against  Rinehart,  without  also  seeing  evidence  of 
her  guilt,  it  is  due  to  the  unfortunate  situation  in  which  she  has  placed 
herself,  for  which  she  is  responsible,  and  no  injustice  is  done  of  whicli 
she  can  complain.  If  it  appear  that  her  co-defendant  was  in  any  way 
antagonistic  to  her,  or  that  he  was  base  enough  to  make  false  declara- 
tions to  her  prejudice,  or  for  any  reasonable  cause,  the  court,  in  its 
sound  discretion,  might  have  allowed  a  severance  in  the  trial,  but  this 
was  not  asked  for,  and  they  entered  upon  the  trial  in  the  same  boat, 
and,  so  far  from  its  being  lightened  by  her  virtues,  she  seems  to  have 
furnished  her  full  share  of  weight  in  sinking  it. 

Affirmed. 


SECTION  VI. 

law  and  fact.    couet  and  jury. 

Note. 

The  discrimination  of  law  and  fact,  in  its  relation  to  jury  trials,  is  often  identified 
with  the  question  of  what  matter  is  for  the  court  and  what  for  the  jury.  This  contains 
an  important  intimation,  namely,  that  the  notion  of  "law  and  fact,"  when  thus 
spoken  of,  is  limited  to  the  issue  ;  for  juries  have  nothing  to  do  with  anything  but  the 
issue  ;  of  this  more  will  he  said  later  on.  But  we  do  not  escape  the  necessity  of  trying 
to  determine  what  is  matter  of  fact  .ind  what  matter  of  law. 

In  endeavoring  to  help  answer  that  question  let  us  ask  what  it  is  that  juries,  in- 
quests, assises,  were  created  for.  .  .  ■  They  were  wanted,  in  a  pending  legal  contro- 
versy, where  the  parties  were  at  issue  on  some  question  of  fact,  to  say  what  the  fact 
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was,  and  the  name  for  this  thing  was  "rei  Veritas.''  The  truth  of  the  thing  ahont 
what  ?  About  all  sorts  of  questions.  Was  a  party  in  possession  of  something  ?  Did 
he  disseise  somebody  ?  Had  he  put  his  seal  to  a  paper  ?  Did  he  enfeofl'  another  of 
laud  ?  and  what  land  ?  What  is  the  amsiietudo,  the  custom,  of  such  a  place  ?  Is  a 
person  legitimate,  or  a  noMvus,  or  an  idiot,  or  insane  ?  This  is  the  same  sort  of  ques- 
tion that  juries  pass  on  to-day,  —  having  the  same  elements  of  opinion  and  law,  com- 
pounded with  the  simpler  features  which  catch'  the  eye  and  ear  ;  questions  of  fact,  as 
we  say. 

Now,  although  juries  had  only  to  do  with  an  issue,  yet  questions  of  fact  were  by  no 
means  limited  to  the  issue.  The  courts  settled  a  great  many  questions  of  fact  for 
themselves  ;  "they  could  not  take  a  step  without  passing  upon  such  questions.  Was 
the  deed  that  was  put  forward  in  pleading  "  rased  "  or  not  ?  If  a  party  claimed  the 
right  to  defend  himself  as  a  maimed  person,  was  it  really  mayhem  ?  Was  a  person 
presenting  himself  and  claiming  to  be  a  minor,  really  under  age  ?  A  stream  of  ques- 
tions as  to  the  reality,  the  rei  Veritas,  the  fact,  of  what  was  alleged  before  them,  was 
constantly  pouring  in.  .  .  .  This,  again,  is  just  as  it  is  to-day.  Courts  pass  upon  a 
vast  number  of  questions  of  fact  that  do  not  get  into  the  pleadings.  Courts  existed 
before  juries  ;  juries  came  in  to  perform  only  their  own  one  special  office,  and  the 
courts  have  continued  to  retain  a  multitude  of  functions  which  they  exercised  before, 
in  ascertaining  whether  disputed  things  be  true.  In  other  words,  there  is  not  and 
never  was  any  such  thing  as  an  allotting  of  all  questions  of  fact  to  the  jury.  The  jury 
simply  decide  some  questions  of  fact.  The  maxim  ad  quoestimem  juris  respondent 
Judices,  ad  qucestionem  faxli  respondent  juratores,  was  never  true,  if  taken  absolutely. 
...  It  is  limited  to  questions  with  which  the  jury  has  to  do  ;  it  relates  to  issues  of 
fact,  and  not  to  the  incidental  questions  that  spring  up  before  the  parties  are  at  issue, 
and  before  the  trial  ;  and  so  of  many  of  those  which  present  themselves  during  the 
trial.  Apart  from  "evidence,"  to  which  the  maxim  has  no  reference,  the  jury  has  to 
do  with  only  a  limited  class  of  questions  of  fact,  namely,  questions  of  ultimate  fact  ;  it 
is  only  to  these  that  the  maxim  applies.^ 

.  .  .  Let  us  now  try  to  find  some  definition  of  "  fact,"  and  a  just  discrimination  be- 
tween fact  and  law.  To  define  fact  is,  indeed,  a  "peryloiis  chose,"  as  they  say  in  the 
Year  Books  ;  and  some  persons  think  it  unnecessary.^  It  is  certainly  true  that  the 
term  is  widely  used  in  the  courts,  much  as  it  is  used  in  popular  speech  ;  that  is  to  say, 
in  a  tentative,  literary,  inexact  way  ;  and  there  are  those  who  would  let  all  such  words 
alone  and  not  bother  about  precision.  But  as  our  law  develops  it  becomes  more  and 
more  important  to  give  definiteness  to  its  phraseology  ;  discriminations  multiply,  new 
situations  and  complications  of  fact  arise,  and  the  old  outfit  of  ideas  and  phrases  has  to 
be  carefully  revised.  Law  is  not  so  unlike  all  other  subjects  of  human  contemplation 
and  research  that  clearness  of  thought  will  not  help  us  powerfully  in  grasping  it.  If 
terms  in  common  legal  use  are  used  exactly,  it  is  well  to  know  it ;  if  they  are  used  in- 
exactly, it  is  well  to  know  just  how  they  are  used. 

1.  "Fact"  and  its  other  forms,  factum,  fait,  stand  in  onr  law  books  for  various 
things,  e.g.  (a)  {oianact;  just  as  the  word  "fact"  does  in  our  older  general  literature. 

1  Bartlett  v.  Smith,  11  M.  &  W.  483  ;  Bennison  v.  Jewison,  12  Jurist,  485  ;  s.  c. 
1  Ames,  Bills  and  Notes,  512. 

2  For  instance,  a  very  able  writer  in  the  Solicitors'  Journal  (vol.  20,  869).  "A 
definition,"  he  remarks,  "  is  the  most  difficult  of  all  things.  There  is  far  gi-eater  prob- 
ability of  a  correct  use  of  terms  than  of  a  correct  definition  of  them.  The  best  defini- 
tion, therefore,  is  that  by  use.  A  correct  use  renders  definition  unnecessary,  because 
the  law  will  speak  plainly  without  it.  And  where  it  is  unnecessary  to  define  it  is  also 
dangerous,. because  an  incorrect  definition  will  confound  the  correct  use,"  etc.  That  is 
a  true  utterance  of  the  inherited  instinct  of  English-speaking  lawyers  and  judges.  But 
it  is  quite  certain  that  as  our  law  gi'ows  it  must  be  subjected  more  and  more  to  the 
scrutiny  of  the  legal  scholar,  and  that  it  will  profit  by  any  serious  and  competent  effort 
to  clarify  and  restate  it. 


SECT.  VI.]  PRELIMINARY  TOPICS.  145 

"Surely,"  says  Sir  Thomas  Browne, *  "  that  religion  which  excuseth  the  fact  of  Noah, 
in  the  aged  surprisal  of  six  hunjired  years,"  etc.  ;  and  so  Bracton  ;"  "Since  he  is  not 
the  agent  of  the  one  who  made  him  essoiner,  it  is  not  for  him  to  prove  another's  status 
or  another's  act"  (factum),  (i)  For  that  completed  and  operative  transaction  which 
IS  brought  about  by  sealing  and  executing  a  certain  sort  of  writing  ;  and  so  for  the  in- 
strument itself,  the  deed  {factum),  (c)  As  designating  wliat  exists,  in  contrast  with 
what  should  rightfully  exist,  —de  facto  as  contrasted  with  dejure.  (d)  And  so,  gen- 
erally, as  indicating  things,  events,  actions,  conditions,  as  happening,  existing,  really 
taking  place.  This  last  is  the  notion  that  concerns  us  now.  It  is  what  Locke  ex- 
presses' when  he  speaks  of  "some  particular  existence,  or,  as  it  is  usually  termed, 
matter  of  fact."  The  fundamental  conception  is  that  of  a  thing  as  existing,  or  being 
true.  It  is  not  limited  to  what  is  tangible,  or  visible,  or  in  any  way  the  object  of 
sense  ;  things  invisible,  mere  thoughts,  intentions,  fancies  of  the  mind,  propositions, 
when  conceived  of  as  existing  or  being  true,  are  conceived  of  as  facts.  The  qliestion  of 
whether  a  thing  be  a  fact  or  not,  is  the  question  of  whether  it  is,  whether  it  exists, 
whether  it  be  true.  All  inquiries  into  the  trnth,  the  reality,  the  actuality  of  things 
are  inquiries  into  the  fact  about  them.  Nothing  is  a  question  of  fact  which  is  not  a 
question  of  the  existence,  reality,  truth  of  something,  of  the  rei  Veritas.  But  this,  it 
may  be  said,  is  a  portentous  sort  of  definition  ;  it  is  turning  every  question  into  a 
question  of  fact.  That  is  true,  so  far  as  any  question  asks  about  the  existence,  the 
reality,  the  truth  of  something.  But  of  course  in  actual  use  the  term  has  other  limita- 
tions. In  the  sense  now  under  discussion;  as  we  have  noticed,  "  fact"  is  confined  to 
that  sort  of  fact,  ultimate  fact,  which  is  the  subject  of  the  issue.  Moreover,  that  kind 
of  fact  which  we  call  "law  "  is  discriminated,  and  set  apart  under  its  own  name. 

2.  What,  then,  do  we  mean  by  "  law  "  ?  We  mean,  at  all  events,  a  rule  or  stand- 
ard which  it  is  the  duty  of  a  judicial  tribunal  to  apply  and  enforce.  It  is  not  my  pres- 
ent purpose  to  say  anything  as  to  the  exact  nature  or  origin  of  law.*  How  the  rule  or 
standard  comes  into  existence,  where  it  is  fonnd,  just  what  the  nature  of  it  is,  how  far 
it  is  the  command  of  a  supreme  political  power,  and  how  far  the  silently-followed  habit 
of  4he  community,  and  other  like  questions,  —  there  is  no  occasion  to  consider  now. 
It  is  enough  to  mark  one  characteristic  of  it,  atad  to  say,  that  in  the  sense  now  under 
consideration,  nothing  is  law  that  is  not  a  rule  or  standard  which  it  is  the  duty  of 
judicial  tribunals  to  apply  and  enforce .  I  do  not  even  care  to  say  that  all  general 
standards  that  courts  apply  are  to  be  called  law  ;  that  matter  I  pass  by.'  But  this  is 
true,  and  it  is  enough  for  our  present  purpose,  that,  unless  there  be  a  question  as  to  a 
rule  or  standard  which  it  is  the  duty  of  a  judicial  tribunal  to  apply,  there  is  no  ques- 
tion of  law.  The  inquiry  whether  there  be  any  such  rule  or  standard,  the  determina- 
tion of  the  exact  meaning  and  scope  of  it,  the  definition  of  its  terms,  and  the  settle- 
ment of  incidental  questions,  such  as  the  conformity  of  it,  in  the  mode  of  its  enactment, 

1  Psaudodoxia  Epidemica,  Book  v.  ch.  xxiii.  sect.  16  ;  on  the  Vulgar  Error  that 
"it  is  good  to  be  drunk  once  a  month." 

2  Fol.  337. 

'  Human  Understanding,  Bk.  iv.  chap.  16,  sect.  5. 

*  See  Mr.  James  C.  Carter's  recent  address  before  the  American  Bar  Association, 
entitled  "The  Ideal  and  the  Actual  in  Law  ;"  and  compare  Holmes,  Common  Law, 
35-38,  150-151  ;  Markby,  Elements  of  Law,  ch.  1,  sects.  1-31.  Holland,  Elements  of 
Jurisprudence,  c.  ii.  and  c.  iii.  "A  law,"  says  Holland  (3d  ed.,  p.  36),  "in  the 
proper  sense  of  the  term,  is  therefore  a  general  rule  of  human  action,  taking  cognizance 
only  of  external  acts,  enforced  by  a  determinate  authority,  which  authority  is  human, 
and',  among  human  authorities,  is  that  which  is  paramount  in  a  political  society." 
Compare,  also,  Maine's  Ancient  Law,  cc.  1  and  2  ;  Lord  Esher,  M.  R.,  in  Cochrane  v. 
Moore,  25  Q.  B.  D.  67.     See  "Judicial  Legislation,"  5  Harv.  Law  Kev.  172-179. 

*  Markby,  ubi  supra  ;  infra,  p.  167.  If  a  jury  cannot,  in  point  of  reason,  find  a 
verdict,  they  cannot  as  a  matter  of  law  ;  and  such  questions  go  up  on  exceptions, 
Dermyv.  Williams,  5  Allen,  1. 

10 
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with  the  requirements  of  a  written  constitution,  are  all  naturally  and  justly  to  be 
classed  together  ;  and  these  are  questions  of  law. 

But  we  must  discriminate  further.  Besides  questions  of  fact  and  law,  there  are 
questions  of  method,  of  procedure.  "  It  is  the  office  of  jurors  to  adjudge  upon  their 
evidence,"  so  the  court  is  reported  to  have  said  in  Littleton's  Case.^  That  remark 
brings  out  a  fundameutal  point ;  viz. ,  that  it  is  no  test  of  a  question  of  fact  that  it 
should  be  ascertainable  without  reasoning  and  the  use  of  the  "adjudging"  faculty; 
much  must  be  conceived  of  as  fact  which  is  invisible  to  the  senses,  and  ascertainable 
only  this  way.  Of  course  this  function  of  reasoning  was  constantly  exercised  by  the 
judges  ;  the  remark  just  quoted  makes  it  apparent  that  it  must  also  be  exercised  by 
juries.  This  sort  of  "evidence  of  things  unseen"  is  common  to  both.  "We  are  not, 
then,  to  suppose  that  a  jury  hasfouud  all  the  facts  merely  because  they  have  found  all 
that  is  needed  as  a  basis  for  the  operation  of  the  reasoning  faculty  ;  for  as  regards 
]'easoning  the  judges  have  no  exclusive  office  ;  the  jury  also  must  reason  at  every 
step. 

There  comes  up  for  consideration,  then,  this  matter  of  reasoning  ;  a  thing  which  in- 
tervenes, in  questions  of  negligence  and  the  like,  between  the  primary  facts,  or  what 
may  be  called  the  raw  material  of  the  case,  and  the  secondary  or  ultimate  faets.^  Just 
as  both  court  and  jury  must  take  notice,  without  proof,  of  much  that  is  assumed  as 
known  to  all  concerned  in  judicial  inquiries,  so  each  must  conduct  processes  of  reason- 
ing in  accomplishing  the  ends  of  its  own  department.  It  is  ti'ue  that  the  jury  was  not 
brought  into  existence  because  the  court  needed  help  in  this  business,  but  simply  to 
report  upon  the  rei  Veritas ;  reasoning,  however,  was  unavoidable.  Coiirts  might 
always  have  done  that  for  themselves  if  they  could  have  been  furnished  with  a  full 
supply  of  fact  ;  but  that  was  impracticable,  and  at  no  period  of  their  history  could 
juries  discharge  their  own  special  function  of  ascertaining  and  reporting  facts,  without 
going  through  a  process  of  reasoning.  "  While  the  juror's  oath,"  says  Bracton,*  "has 
in  it  three  cornmdes  {comiles),  truth,  justice,  and  judgment ;  truth  is  to  be  found  in 
the  juror,  justitia  et  judicium  in  the  judge  ;  but  sometimes  it  seems  that  judgment  be- 
longs to  jurors,  since  they  are  to  say  on  their  oath,  yet  according  to  their  belief, 
whether  so  and  so  disseised  so  and  so  6r  not."  And  again,*  "If  the  jurors  state  the 
fact  as  it  is  {factum  narraverint  sicut  Veritas  se  hahuerit),  and  afterwards  judge  the 
fact  accbrding  to  their  statement  of  it  and  err,  they  make  a  mistaken  judgment  rather 
than  a  false  one,  since  they  believe  that  such  a  judgment  follows  such  a  fact."  Bracton 
uses  the  expression  "  they  judge  the  fact."  We  can  observe  the  real  nature  of  this 
operation  by  looking  at  the  ca-se  of  expert  witnesses  to  fact.  What  is  their  function  ? 
It  is  just  this,  of  judging  facts.  They  are  called  in  because  they  are  men  of  skill  and 
can  interpret  phenomena  which  other  men  cannot,  or  cannot  safely  interpret.  They 
jndge  the  phenomena,  the  appearances,  or  facts  which  are  presented  to  them,  and  tes- 
tify to  that  which  in  truth  these  signify  or  really  are  ;  or  they  estimate  qualities  and 
values.  We  say  that  they  testify  to  opinion.  In  truth,  they  are  judging  something, 
and  testifying  to  their  judgment  of  fact.  It  is  perfectly  well  settled  in  our  law  that 
such  opinions  or  judgments  are  merely  those  of  a  witness,  they  are  to  aid  the  jury  or 
the  jndge  of  fact,  and  not  to  bind  them ;  the  final  judgment  is  for  the  jury,^  and, 

1  10  Co.,  p.  56  b. 

2  It  would  be  straining  our  word  "procedure"  beyond  dne  limits  to  say  that 
reasonihg  is  part  of  the  procedure,  for  reasoning  is  essential  everywhere  in  the  law ; 
yet  one  may  get  a  useful  hint  by  regarding  it,  for  a  moment,  in  that  aspect.  As  the 
procedure  and  method  of  trial  are  to  be  discriminated  fi'om  both  law  and  fact,  the 
subject-matter  that  is  to  be  dealt  with  in  these  ways  and  methods,  — so  we  may  sepa- 
rate from  law  and  fact  the  process  by  -which  conclusions  are  reached  ;  viz.,  the  process 
of  reasoning.  - 

8  Fol.  186,  J.  <  Fol.  290,  6. 

5  Head  v.  Margrave,  105  U.  S.  45  f  3  Hjirv.  Law  Eev.  301-302  ;  and  so  in  modem 
times  in  France ;  Bonnier,  Preuves,  4th  ed.  sect.  119. 
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unquestionably,  the  judgment  is  one  of  fact.  This  is  clearly  expressed  in  Germany, 
where  the  expert  appears  to  have  the  iinal  authority  which  we  allow  only  to  the  jury  : 
"Experts, judge  only  as  to  the  relation  of  phenomena  perceived  by  the  senses  to  gen- 
eral rules  of  their  art  or  science,  but  not  at  all  as  to  the  i-elation  of  a  fact  to  legal  truths 
(Kechtswahrheiten)  ;  that  is  merelj'  the  judgels  afiair.  ...  In  contrast  with  his  judg- 
■ment,  what  the  expert  decides  is  simply  a  fact,  no  more  nor  less  than  a  mere  witness's 
declaration,  and  this  fact,  like  every  other,  the  judge  has  to  refer  to  the  appropriate 
rule  of  law.  For  this  reason  experts  are  called  judicesfacti, — judices  as  opposed  to 
^ordinary  witnesses,  judices  facti,  because  thej'  do  not  judge  as  to  the  law,  but  their 
judgment  or  opinion  only  gives  as  its  result  a  fact."  i  The  nature  of  the  operation  and 
the  true  character  of  the  result  are  evidently  just  the  same,  whether  it  be  the  judgment 
of  the  witness  or  of  the  jury  that  is  tinal.     It  is  iu  either  case  a  judgment  of  fact. 

We  have  thus  noticed  a  Icttium  quid,  the  process  of  reasoning,  which  we  have  set 
aside  as  relating  to  method.  A  further  thing  was  brought  to  notice  in  the  passage 
from  Littleton's  Case,^  viz.,  "  matter  of  evidence."  The  jury,  it  was  there  said,  "  are 
not  [by  a  special  verdict]  to  leave  matter  of  evidence  to  the  £ourt  to  adjudge  ; "  they 
are  themselves  "to  adjudge  upon  that  evidence  concerning  matter  of  fact." 

Now,  "  matter  of  evidence  "  is  here  discriminated  from  "  matter  of  fact.''  It  is  not, 
of  course,  to  be  classed  with  "matter  of  law,"  and  itis  not  tmatter  of  fact  in  the  sense 
which  we  now  fix  upon  that  phrase.  What  then  is  it  ?  It  is  something  incidental, 
subsidiary,  belonging  where  the  matter  of  reasoning  belongs,  being,  indeed,  only  so 
much  material  offered  as  the  basis  for  inference  to  "  matter  of  fact."  When  it  is  said 
that  fact  is  for  the  jury,  the  fact  intended,  as  we  have  seen,  is  that  which  is  iu  issue, 
the  ultimate  fact,  that  to  which  the  law  annexes  consequences,  that  thing  which,  in  a 
special  verdict,  the  jury  must  plainly  find,  and  not  leave  to  the  court  to  find.  Issues 
are  not  taken  upon  evidential  matter.  Of  evidence,  the  same  thing  is  to  be  said  which 
we  have  already  said  of  the  reasoning  that  is  founded  upon  it ;  namely,  that  it  is  for 
both  court  and  jury,  according  as  either  has  occasion  to  resort  to  it. 

.  .  .  Turning  back,  now,  from  these  old  conceptions  to  our  own,  we  are  to  observe 
again  that  while,  of  course,  there  are  rules  and  laws  of  procedure,  and  while,  of  course, 
these  are  to  be  ascertained  by  the  judges,  they  are  mot  what  is  meant  (still  less  is 
meant  a  mode  of  trial),  when  we  contrast  the  law  and  fact  that  are  blended  in  the 
issue.  There  the  conception  is  purely  that  of  the  substantive  law  which  is  applicable 
to  the  "facts,"  viz.,  the  ultimate  facts  that  are  in  question.  And  we  are  to  remark 
again  that,  equally  the,  topics  of  evidence  and  of  reasoning,  which  deal  with  the  methods 
of  our  modern  "  trials,"  do  not  belong  to  our  subject. 

We  have  made  our  definitions  and  principal  discriminations.'  But,  as  I  said  at  the 
outset,  the  allotment  of  fact  to  the  jury,  even  in  the  strict  sense  of  fact,  is  not  exact. 
The  judges  have  always  answered  a  multitude  of  questions  of  ultimate  fact  involved  in 
the  issue.  It  is  true  that  this  has  often  been  disguised  by  calling  them  questions  of 
law.  In  the  elaborate  and  carefully  prepared  codification  of  the  criminal  law,  which 
has  been  pending  for  the  last  eleven  years  in  the  British  Parliament,  we  are  told,  of 
"  attempts  to  commit  offences,"  that  "the  question  whether  an  act  done  or  omitted 
with  intent  to  commit  an  offence  is  or  is  not  only  preparation  .  .  .  and  too  remote  to 
constitute  an  attempt,  ...  is  a  question  of,  law."*  In  a  valuable  letter  of  Chief- 
Justice  Cockbum,  addressed  to  the  Attorney-General,  and  commenting  on  the  Draft 
Code  (dated  June  12,  1879,  and  printed  by  order  of  the  House  of  Commons),  he  very 
justly  remarks  upon  this  passage  :  "  To  this  I  must  strenuously  object.  The  question 
is  essentially  one  of  fact,  and  ought  not,  because  it  may  be  one  which  it  may  be  better 

^  Dr.  W.  H.  Puchta  in  Zeitschi-ift  fiir  Civilrecht  und  Prozess,  iii.  57.  Compare  Das 
Archiv.  fiir  die  Civilistische  Praxis,  xxvi.  255-256.  For  these  references  I  am  indebted 
to  my  friend,  Mr.  Fletcher  Ladd.     See  also  Bonnier,  Preuves,  uhi  supra. 

2  Ante,  146. 

*  As  regards  what  are  called  mixed  questions  of  law  and  fact,  see  infra,  p.  152. 

*  Report  of  Criminal  Code  Bill  Commission,  Draft  Code,  sect,  74. 
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to  leave  to  the  judge  to  decide  than  to  submit  it  to  a  jury,  to  bfc,  by  a  fiction,  converted 
into  a  question  of  law.  .  .  .  The  right  mode  of  dealing  with  a  question  of  fact  which 
it  is  thovfght  desirable  to  withdraw  from  the  jury  is  to  say  that  it  shall,  though  a  ques- 
tion of  fact,  be  determined  by  the  judge."  The  same  sort  of  thing  which  is  thus 
objected  to  is  very  common  in  judicial  language  here. 

Among  these  questions  of  fact  decided  by  judges,  the  construction  of  writings  is 
a  conspicuous  illustration.  The  reasons  for  leaving  questions  as  to  the  meaning  and 
construction  of  writings  to  the  judges  appear  to  be  historical  and  administrative ; 
they  do  not  rest  on  the  ground  that  these  are  questions  of  law,  for,  mainly,  they  are 
not.i  They  are  not,  as  a  class,  decided  by  the  application  of  legal  rules,  but  by  a  criti- 
cal reading  of  the  document  in  the  light  of  the  circumstances  attending  the  making  of 
it.  Some  legal  rules  there  are,  for  the  interpretation  of  writings,  but  in  a  great  degree 
this  is  a  question  of  the  intention  of  the  writer,  and  so  a  question  of  fact.2  .  .  .  This  has 
always  been  so  ;  perhaps  a  reason  for  it  may  be  that  as  writings  came  into  general  use 
and  so  got  into  our  courts,  mainly  through  the  Roman  ecclesiastics,^  so  the  Roman 
methods  of  dealing  with  them  were  naturally  adopted  ;  and,  once  adopted,  were  not 
changed  when  new  modes  of  trial,  such  as  the  trial  by  jury,  came  in.  And,  to  be  sure, 
the  jury  could  not  read.  It  may  be  added  that  an  established  judicial  usage  like  this 
has  always  been  powerfully  supported  by  considerations  of  good  sense  and  expediency. 
Of  a  great  part  of  the  writings  brought  under  judicial  consideration,  it  is  true  that  they 
were  made,  as  Bracton  says,  to  eke  out  the  shortness  of  human  life,  ad  perpetuam  me- 
moriain,  propter  brevem  hominum  vitam.  Such  things,  so  important,  so  long  enduring, 
should  have  a  fixed  meaning  ;  should  not  be  subject  to  varying  interpretations  ;  should 
be  interpreted  by  whatever  tribunal  is  most  permanent,  best  instructed,  most  likely  to 
adhere  to  precedents. 

It  is  on  this  ground  of  policy,  or  on  like  legislative  considerations,  and  above  all,  for 
fear  the  jury  should  decide  some  question  of  law  that  was  complicated  with  the  fact,  — 
that  many  other  questions  of  fact  have  at  one  time  or  another  been  studiously  retained 
by  the  judges.  Whether  there  is  malice  in  cases  of  murder,  what  is  sufBcient  "  cooling- 
time,"  in  case  of  provocation,*  and,  in  actions  for  malicious  prosecution,  whether  the 
cause  for  instituting  the  prosecution  were  "  reasonable  and  probable,"  are  well-known 
illustrations  of  this.  It  was  from  like  motives  that  courts  refused  to  allow  juries  to  find 
a  general  verdict  in  cases  of  criminal  libel.^ 

How  is  it  that  the  judges,  sometimes  with  and  sometimes  without  the  co-operation 
of  the  parties,  have  worked  all  this  out?  In  various  ways :  1.  Through  their  power 
of  fixing  the  definition  of  legal  terms.  Such  phrases  as  "  malice,"  "  false  pretences," 
"fraud,"  "insanity,"  "reasonable  notice,"  and  the  like,  have  required  definition. 
The  judges  alone  could  give  it ;  and  they  have  sometimes  given  it  as  in  the  case  of  in- 
sanity, in  a  manner  to  close  questions  of  fact  which  might  well  have  been  left  open.' 

Of  these  judicial  definitions  our  books  are  full.  Sometimes  they  begin  by  fixing  an 
outside  limit  of  what  is  rationally  permissible,  as  in  many  of  the  cases  about  reasonable 
time  and  the  like  ;  and  then  grow  more  precise.  In  this  way  what  is  reasonable  notice 
of  the  dishonor  of  a  bill  grew  to  be  fixed.  Juries  were  resisted  by  the  court  when  they 
sought  to  require  notice  within  an  hour,  and  on  the  other  hand,  to  support  it  if  given 
within  fourteen  days,  or  within  three  days,  when  "all  the  parties  were  within  twenty 

1  But  we  all  know  the  usual  form  of  speech  about  it :  "A  pure  question  of  law,'' 
says  the  court  in  Hamilton  v.  Lio.  Co.,  136  U.  S.  255. 

^  See  Professor  Markby's  interesting  article  on  "Law  and  Fact,"  Law  Mag.  and 
Rev.  (4th  Series)  ii.  313  ;  Edes  v.  Boardman,  58  N.  H.  592. 

'  Anglo-Saxon  Law,  230. 

*  R.  V.  Oiuby,  2  Lord  Raymond,  1494. 

5  Com..  V.  Anfhes,  5  Gray,  212-219. 

'  See  the  acute  observations  of  Mr.  Justice  Doe  in  dissenting  opinions  in  State  v. 
Pike,  49  N.  H.  436-442,  and  Boardman  v.  Woodman,  47  N.  H.  146-150 ;  and  the 
opinion  of  the  court  (Ladd,  J.)  in  State  v.  Jones,  60  N.  H.  369. 
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minutes'  walk  of  each  other  ; "  i  and  so  the  modern  rule  became  established  that  ordi- 
narily notice  is  sufficient  if  given  on  the  following  day.  In  the  case  of  uncertain  lines 
in  copyholds,  the  courts  had  previously  gone  through  a  like  process  of  regulating  ex- 
cess, until  at  la^t,  not  without  the  aid  of  courts  of  eq^uity,  they  had  fixed  a  specific  out- 
side limit.^ 

2.  Very  soon,  as  it  seems,  after  the  general  practice  began  of  allowing  witnesses  to 
testify  to  the  jury,  an  interesting  contrivance  for  eliminating  the  jury  c^me  into  exist- 
ence, the  demurrer  upon  evidence.  Such  demurrers,  like  others,  were  demurrers  in 
law  ;  but  they  had  the  effect  to  withdraw  from  the  jury  all  eonsiderjition  of  the  facts, 
and,  in  their  pure  form,  to  submit  to  the  court  two  questions,  of  which  only  the  second 
was,  in  strictness,  a  question  of  law;  (1)  Whether  a  verdict  for  the  party  who  gave 
the  evidence  could  be  given,  as  a  matter  of  legitimate  inference  and  interpretation  from 
the  evidence  ;  (2)  As  a  matter  of  law.  Of  this  expedient,  I  do  not  observe  any  men- 
tion earlier  than  the  year  1456,  aud  it  is  interesting  to  notice  that  we  do  not  trace  the 
full  use  of  witnesses  to  the  jury  much  earlier  than  this.  Near  the  end  of  the  last  cen- 
tury demurrers  upon  evidence  were  rendered  useless  in  England,  by  the  decision  in  the 
case  of  Gfibson  v.  Hunter  (carrying  down  with  it  another  gieat  case,  that  of  Lickharrow 
v.  Mason,  which,  like  the  former,  had  come  up  to  the  Lords  upon  this  sort  of  demur- 
rer),' that  the  party  demurring  must  specify  upon  the  record  the  facts  which  he  admits.* 
Tliat  the  rule  was  a  new  one  is  feirly  plain  from  the  case  of  Oockeedge  v.  Fanshawe,^ 
ten  years  earlier.  It  was  not  always  followed  in  this  country,  but  the  fact  that  it  was 
really  a  novelty  was  sometimes  not  understood.' 

In  handling  this  keen-edged  instrument,  the  demurrer  upon  evidence.  It  is  more  than 
likely  that  the  just  line  between  the  duties  of  court  and  jury  was  often  overstepped  by 
assuming  that  what  the  court  though  the  right  inference  was  the  only  one  allowable  to 
the  jury.  Nothing  is  more  common,  even  to-day,  than  the  assumption  that  nothing 
but  ^  question  of  law  remains,  when,  in  reality,  the  most  important  inferences  of  fact 
are  still  to  be  drawn.  In  this  way  much  which  belongs  to  the  jury  passes  over,  un- 
noticed, into  the  hands  of  the  judges. 

3.  A  powerful  resource  of  the  judges  lay  in  their  right  to  shape  and  to  change  the 
forms  of  pleading.  A  party  was  permitted  and  encouraged  to  spread  his  ca«e  upon  the 
record  with  a  view  to  avoid  the  jury.  This  gave  all  into  the  hands  of  the  judges  upon 
a  demurrer,  and  even  without  a  demurrer  enabled  them,  for  various  purposes,  to  as- 
sume all  the  facts  to  be  known.  The  way  in  which  libel  cases  were  thus  influenced  is 
clearly  pointed  out  by  Chief-Justice  Shaw  :'  "The  theory  of  those  judges  who  held 
that  the  jury  were  only  to  find  the  fact  of  publication  and  the  truth  of  the  averments, 
coUoquia,  and  innuendoes,  was  this  :  that  when  the  words  of  the  alleged  libel  are  ex- 
actly copied,  and  all  the  circumstances  and  incidents  which  can  affect  their  meaning 
are  stated  on  the  record,  inasmuch  as  the  construction  and  interpretation  of  language, 
when  thus  explained,  is  for  the  court,  the  question  of  the  legal  character  of  such  libel 

would  be  placed  on  the  record,  aud  therefore,  as  a  question  of  law,  would  be  open 
after  verdict  on  a  motion  in  arrest  of  judgment."  The  fierce  struggle  that  went  on  over 
this  question,  ending  in  the  statute  that  recognized  the  jury's  right  to  give  a  general 
verdict,  in  eases  of  criminal  libel,  as  in  others,'  is  a  standing  testimony  to  the  practical 

I  Tiiidal  V.  Brown,  1  T.  E.  168-169. 

"  Per  Lord  Loughborough,  Doug.  724,  note. 

'  Gibson  v.  Hunter,  2  H.  Bl.  187  ;  Lickbwrrow  v.  Mason,  ib.  211. 

'  ThLs  is  the  rule  laid  down  by  Eyre,  C.  B.,  in  his  advisory  opinion  to  the  Lords, 
aud  it  is  taken  to  have  been  the  ground  of  the  judgment. 

6  1  Doug.  119  (1779-83). 

*  Patridc  v.  Hallett,  1  Johns.  241  (1806)  ;  IVhUtington  v.  Christian,  2  Randolph, 
357-358  (1824)  ;  Trout  v.  R.  R.  Co.,  23  Gratt.  619-620,  635-640  (1873).  De- 
muiTers  to  evidence  are  mainly  obsolete  in  this  country.  What  is  called  by  this  name 
now  is  often  a  very  different  thing.  '''Com.  v.  Anthes,  5  Gray,  214. 

'  St.  32  Geo.  III.  c.  60.  Cap.  <fc  Counties  Bank  v.  Henty,  7  App.  Cas.  741  ;  s.  c. 
31  W.  R.  167. 
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importance  of  the  question  wtio  should  aj)ply  the  law  to  the  fact.  The  history  of  the 
jury  is  full  of  illustrations  of  the  importance  of  this  function.  To  leave  to  the  jury,  on 
the  one  hand,  what  is  called  a  mixed  question  of  law  and  fact,  with  the  proper  alter- 
native instructions  as  to  what  the  law  is  upon  one  or  another  supposition  of  fact,  and, 
on  the  other  hand,  to  have  such  a  question  remain  with  the  court  after  the  jury  have 
reported  upon  the  specific  questions  of  fact,  are  two  exceedingly  different  things. 
"Within  permissible  limits  there  is  generally  some  range  of  choice  in  matters  of  intend- 
ment and  inference  ;  it  makes  a  great  difference  who  has  the  right  to  the  choice. 
Moreover,  since  mistakes  are  possible,  and  .even  wilful  error,  he  who  wishes  either 
of  these  two  tribunals  to  judge  may  well  prefer  to  have  the  mistake  made  by  the  one 
of  his  choice. 

The  modern  action  for  malicious  prosecution,  represented  formerly  by  the  action  for 
conspiracy,  has  brought  down  to  our  own  time  a  doctrine  which  is  probably  traceable 
to  the  practice  of  spreading  the  case  fully  upon  the  record,  namely,  that  what -is  a  rea- 
sonable and  probable  cause  for  a  prosecution  is  a  question  for  the  court.^  That  it  is  a 
question  of  fact  is  confessed,^  and  also  that  other  like  questions  in  similar  cases  are 
given  to  the  jury.  Reasons  of  policy  led  the  old  judges  to  permit  the  defendant  to 
state  his  case  fully  upon  the  record,  so  as  to  secure  to  the  court  a  greater  control  over 
the  jury  in  handling  the  facts,  and  to  keep  what  were  accounted  questions  of  law, 
i.  e.  questions  which  it  was  thought  should  be  decided  by  the  judges,  out  of  the  jury's 
hands.  Gawdy,  J.,  in  sUch  a  case,  in  1601-2,  "  doubted  whether  it  were  a  plea,  because 
it  amounts  to  a  non  culpahilis.  .  .  .  But  the  other  justices  held  that  it  was  a  good  plea, 
per  doubt  del  lay'gents."  *  Now  that  the  mode  of  pleading  has  changed,  the  old  rule 
still  holds  ;  being  maintainedj  perhaps,  chiefly  by  the  old  reasons  of  policy.  Mr. 
Herbert  Stephen's  interesting  little  book  on  "Malicious  Prosecution"  (Preface,  and 
pp.  70-83),  has  an  ingenious  suggestion,  viz.,  that  the  judgment  in  Abrath  v.  N.  E. 
My.  Go.,*  supporting,  as  it  is  thouglit  to  do,  a  practice  of  asking  the  jury  certain  specific 
questions,  and  instructing  them  to  find  reasonable  and  probable  cause  or  not,  accord- 
ing to  their  answers,  —  amounts  in  effect  to  suggesting  a  definition  of  this  phrase,  and 
turning  the  question  into  "  a  question  of  fact"  (meaning,  of  conrse,  a  question  of  fact 
f&r  the  jury),  whether  those  things  were  t)'ne  which  the  definition  called  for.* 

The  most  singular  product  of  this  way  of  withdrawing  questions  from  the  jury  was 
the  doctrine  of  "  color  "  in  pleading.  In  St.  Germain's  quaint  dialogue  of  the  "  Doctor 
ajid  Student,"  ^  there  is  an  amusing,  grave  discussion  as  to  the  morality  of  the  fiction 
of  color,  and  incidentally  an  explanation  of  it  by  the  Student.  The  discussion,  ends- 
by  the  suggestion  of  the  Student  that  it-is  a  man's  duty,  out  of  love  to  his  neighbor,  to 
save  the  jury  from  the  peril  of  a  wrong  finding,  by  avoiding  the  general  issue  wher- 
ever he  can,  —  an  argument  which  the  Doctor  agrees  to  ponder.  In  setting  forth  this 
matter,  the  Student  states  the  rule  that  one  must  not  plead  detail  which  amounts  only 
to  the  general  issue  ;  and  yet  in  some  cases,  if  he  do  plead  the  general  issue,  he  will  have 
to  Iteve  a  point  of  law  "to  the  mouths  of  twelve  layinen,  -which  be  not  learned  in  the 
law ;  and,  therefore,  better  it  is  that  the  law  be  so  ordered  that  it  be  put  in  the  deter- 
minatioh  of  the  judges  than  of  laymen. "  Accordingly,  the  party  was  permitted  to  turn 
his  traverse  into  a  confession  and  avoidance,  by  alleging  and  admitting  some  fictitious 
ground  Of  right,  not  quite  defensible  in  point  of  law,  and  then  avoiding  it  by  his  de- 
tailed matter,  which  regularly  would  be  only  an  argumentative  general  issue.  This 
got  his  matter  on  the  record,  and  at  the  same  time  the  sacred  rule  that  one  must  either 
traverse  or  confess  arid  avoid  moulted  no  feather.  Form  was  preserved;  the  party  had 
confessed  and  avoided  ;  to  be  sure  he  had  set  lip  a  mere  fiction  ;  but  the  other  party 
was  not  allowed  to  deny  it,  and  he  had  kept  to  the  rules.'' 

I  Pantmi  v.  Williams;'^  Q.  B.  169  ;  Stewart  v.  Sonnebom,  98  U.  S.  187. 

'  Lister  v.  Perrymafi,,  L.  R.  4  H.  L.  521. 

«  Pain  V.  Rochester,  Cro.  Eliz.  871  ;  Chambers  v.  Taylor,  ib.  900. 

<  11  App.  Cases,  247. 

*  Coihpare  Humphries  v.  Parker,  52  Me.  502. 

«  c.  53.  '  Stephen,  Pleading,  Tyler's  ed.,  206-215. 
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4.  Another  way  of  securing  for  the  court  the  application:  of  the  law  to  the  facts  was 
that  of  urging  and  even  compelling  special  verdicts.  It  was  the  old  law  that  a  jury,  if 
it  chose  to  run  the  risk  of  a  mistake,  and  so  of  the  punishment  by  attaint,  might  always 
find  a  general  verdict.1  But  the  judges  exerted  pressure  to  secure  special  verdicts  ; 
sometimes  they  ordered  them,  and  enforced  their  instruction  by  threats,  by  punishing 
the  jury,  and  by  giving  a  new  trial.^  As  matter  of  history,  we  know  that  the  jury. 
sufccessfuUy  stood  out  against  this  attempt,  and  that  their  right  was  acknowledged.*! 
It  is  interesting  to  notice  how  far  judges  and  legislatures  in  this  countiy  have  travelled 
back  towards  the  old  result  of  controlling  the  jury,  by  requiring  special  verdicts  an<l 
answers  to  specific  questions.* 

5.  In  the  mere  process  of  guiding  and  supervising  the  jury,  the  judges  have  not  only 
ihodified  the  manner  of  the  jury's  action  in  dealing  with  questions  of  fact,  but  have 
removed  many  such  questions  from  their  control.  This  has  been  done  very  extensively 
by  laying  down  rules  of  presumption.  These  are  sometimes  not  so  much  rules,  as 
mere  fonnulse,  indicating  what  judges  recognize  as  permissible  or  desirable  in  the  jury; 
but  often  they  are  strictly  rules  for  the  decision  of  questions  of  fact.  If  it  be  said  that 
when  such  a  rule  exists  the  question  of  fact  merelj'  ceases,  wholly  or  in  part,  and  turns 
into  a  question  of  law,  or,  at  any  rate,  of  the  application  of  law,  over  which  the  judges 
have  more  control,  this  is  true  ;  but  the  act  of  creating  such  a  rule,  inasmuch  as  it  per; 
itianently  withholds  certain  questions  from  the  juiy,  involves  a  decision  by  the  judges, 
not  merely  of  the  single  question  of  fact  in  the  case  in  hand,  but,  thereafter,  of  the 
whole  class  of  such  questions.'  In  the  long  history  of  trial  by  jui'y  this  process  has 
always  gone  on,  sometimes  as  a  mere  inevitable  step  in  the  work  of  a  tribunal  which 
regards  precedent  and  seeks  for  consistency  in  administration,  sometimes  as  a  sharp 
and  short  way  of  bridling  the  jury.  Such  things  were  done  as  being  mere  administra- 
tion, as  rtghtly  belonging  to  the  judges,  who  had,  what  the  juries  had  not,  the  respon- 
sibility of  supervising  the  conduct  of  judicature  and  of  securing  the  observance,  not 
merely  of  the  rule  of  law,  but  of  the  rule  of  right  reason.  But  we  are  none  the  less 
interested  to  notice  that  the  actual  working  of  this  process  has  transferred  a  great  bulk 
of  mattM-  of  fact  from  the  jury  to  the  court  by  the  simple  stroke  of  declaring  that  it 
shall' no  longer  be  dealt  with  merely  as  matter  of  fact,  but  shall  be  the  subject  of  rules, 
—  rules  of  practice,  rules  of  good  sense,  prima  fade  rules  of  law,  even  conclusive  rules  of 
law  ;  as  when,  in  regard  to  the  facts  involved  in  cases  of  prescriptive  rights,  it  was  per- 
ceived how  hard  it  often  is  to  prove  them,  propter  brevem  Jwminum  vitam,  and  the  judges 
established  the  rule  that  when  once  you  had  given  evidence  running  back  through  the 
term  of  living  memory,  the  rest  of  the  long  period  of  legal  memory  might  be  covered 
by  a  presumption.  It  was  admitted  to  be  a  question  of  fact  and  for  the  jury,  whether 
it  was  so  or  not ;  but  the  judges  were  not  content  to  leave  it  there,  for  they  perceived 
the  very  slender  weight  of  the  evidence.  "Nodoubt,"  said  Blackburn,  J. ,'  "usage  for 
the  last  fifty  or  sixty  years  would  be  some  evidence  of  usage  seven  hundred  years  ago  ; 
but  if  the  question  is  to  be  considered  as  an  ordinary  question  of  fact,  I  certainly,  for 
one,  wouW  Very  seldom  find  a  verdict  in  support  of  the  right  as  in  fact  so  ancient." 
And  so,  in  such  cases,  the  judges  instructed  the  jury  that  they  "  ought  "  to  find  what 
was  thus  presumed  ;  and  what  was  more,  they  enforced  the  duty  upon  Nisi  Pn«s  judges 
and  upon  juries  by  granting  new  trials  if  it  was  disregarded.' 

-    1  Co.  Lit.  228  a.  . 

■^  Chichester's  Case,  Aleyn,  12  (1644)  ;  Gay  v.  Cross,  7  Mod.  37  (1702) ;  E.  v. 
Bewdley,  1  Peere  Williams,  207  (1712). 

'  -Mayor  of  Devizes  Vi  Clarke,  3  A.  &  E.  506. 

*  See  Mr.  W.  W.  Thornton's  article  in  20  Am.  Law  Bev.  366,  on  "Special  Inter- 
rogatories to  Junes."  In  Atch.  B.  R.  Co.  v.  Morgan;  22  Pac.  Eep.  995  (Jan.  1890, 
Kansas);  seventy-eight  questions  were  put  to  the  jury)  filling  nearly  three  octavo  pages, 
of  fine  print  and  double  columns. 

5  Jqj,  a  discussion  of  this  general  topic  I  beg  to  refer  to  an  article  on  "Presump- 
tions and  the  Law  of  Evidence,"  3  Harv.  Law  Rev.  141. 

6  Bryant  v.  Foot,  L.  R.  2  Q.  B.  172. 

'  Jenkins  y.  Harvey,  1  Cr.f,  M.  &  E.  877., 


152  PEELIMINAEY   TOPICS.  [CHAP.  I. 

6.  It  will  be  perceived  that,  in  theory,  the  judges  have  paid  homage  to  the  jury's 
separate  and  independent  right.  Seldom  have  they  failed  to  do  that.  Yet  the  judges 
supervise  and  moderate  their  action,  and  herein  lies  one  of  the  most  searching  and  far- 
reaching  grounds  of  judicial  control,  —  that  of  keeping  the  jury  within  the  bounds  of 
reason.  This  function,  as  well  as  that  of  preserving  discipline  and'  order,  belongs  to 
the  judge  as  the  presiding  officer  over  the  exercise  of  the  judicial  function.  All  subor- 
dinate officials  must  keep  within  the  limits  of  reason,  even  in  the  exercise  of  their  own 
special  office ;  and  it  is  the  judges  who  are  to  apply  this  rule.  Season  is  not  so  much 
a  part  of  the  law,  as  it  is  the  element  which  it  breathes  ;  those  who  have  to  administer 
the  law  can  neither  see  nor  move  without  it.  Therefore,  not  merely  must  the  jury's 
verdict  be  conformable  to  the  rules  of  law,  but  it  must  be  defensible  in  point  of  sense 
and  reason  ;  it  must  not  be  absurd  or  whimsical.  This  is  obviously  a  different  thing 
from  imposing  upon  the  jury  the  judge's  private  standard  of  what  is  reasonable  ;  as,  for 
example,  when  the  question  for  the  jury  itself  is  one  of  reasonable  conduct.  In  such  a 
case,  the  judges  do  not  undertake  to  set  aside  the  verdict  because  their  own  opiuion  of 
what  is  reasonable  in  the  conduct  on  trial  differs  from  the  jury's.^  The  question  for 
the  court,  it  will  be  observed,  is  not  whether  the  conduct  ultimately  in  question,  e.  g. 
that  of  a  party  injured  in  a  railway  accident,  was  reasonable,  but  whether  the  jury's 
conduct  is  reasonable  in  holding  it  to  be  so  ;  and  the  test  is  whether  a  reasonable  per- 
son could,  upon  the  evidence,  entertain  the  jury's  opinion.  Can  the  conduct  which  the 
jury  are  judging,  reasonably  be  thought  reasonable  ?     Is  that  a  permissible  view  ? 

We  might  anticipate,  as  was  said  before  in  speaking  of  the  demurrer  upon  evidence, 
that  this  line  would  often  be  overstepped.  It  often  has  been.  It  is  the  line  which  was 
under  discussion  in  an  important  modern  suit  for  libel,^  when,  in  considering  the  power 
of  the  court  in  such  a  case,  on  a  motion  in  arrest  of  judgment,  Lord  Penzance  insisted 
that  a  court  could  not  take  it  from  the  jury,  if  the  publication  was  reasonably  capable 
of  a  libellous  construction.  But  it  was  laid  down  by  Lord  Blackburn  that  the  court  was 
to  judge  for  itself ;  and  he  added,  "  It  seems  to  me,  that  when  the  court  came  to  decide 
whether  a  particular  set  of  words,  published  under  particular  circumstances,  are  or  are 
not  libellous,  they  have  to  decide  a  very  different  question  from  that  which  they  have 
to  decide  when  detennining  whether  another  tribunal,  whether  a  jury  or  another  set  of 
judges,  might  not  unreasonably  hold  such  words  to  be  libellous."  *  That  this  discrimi- 
nation was,  probably,  not  fully  attended  to  in  a  great  many  of  the  cases  where,  in  one 
way  or  another,  facts  have  been  referrealto  the  court,  I  have  already  said. 

...  It  seems,  then,  to  be  thoroughly  plain  that  the  awarding  to  the  jury  of  ques- 
tions of  fact,  in  our  common-law  system,  is  to  be  taken  with  the  gravest  qualifications. 
Much  fact  which  is  part  of  the  issue  is  for  the  judge  ;  much  which  is  for  the  jury  is 
likely  to  be  absorbed  by  the  judge,  "  whenever  a  rule  about  it  can  be  laid  down."*  As 
regards  all  of  it,  the  jury's  action  may  be  excluded  or  encroached  upon  by  the  co-opera- 
tion of  the  judge  with  one  or  both  of  the  parties  ;  and,  as  regards  all,  the  jury  is  sub- 
ject to  the  supervision  of  the  judges  in  order  to  keep  it  within  the  limits  of  reason. 

Before  passing  from  questions  of  fact,  it  will  be  well  to  turn  for  a  moment  to  what 
are  called  "mixed  questions  of  law  and  fact,"  such  as  negligence,  ownership,  or  insan- 
ity. What  shall  be  said  of  these  ?*  It  seems  that  there  is  no  occasion  to  speak  of  them 
as  anything  other  than  mere  matters  of  fact.  The  circumstance  that  in  order  to  deal 
with  them  it  is  necessary  to  know  what  the  legal  definition  is,  does  not  really  affect  the 
matter.'  It  is  sometimes  necessary  that  the  jury  should  be  advised  as  to  the  ordinary 
definitions  of  the  dictionaries ;  but  this  is  needed  only  to  give  precision  to  their  in- 
quiry, and  does  not  alter  the  nature  of  it.      So  of  any  legal  definition.     The  meaning 

1  Stackus  v.  R.  R.  Oo.,  79  N.  Y.  464. 

2  Capital  and  Counties  Bank  v.  Semty,  7  App.  Cas.  741,  s.  c.  31  W.  R.  157. 

'  This  distinction  is  of  fundamental  importance  in  constitutional  law.  Harv.  Law 
Rev.  i.  92,  note  ;  Powell  v.  Pa.,  127  U.  S.  678. 

*  Tindal  v.  Broim,,  1  T.  R.  167,  per  Lord  Mansfield  ;  Holmes'  Com.  Law,  122-129. 

'  Austin  (Jurisp.  i.  236,  ed.  1873)  says,  "They  are  questions  neither  of  law  nor  of 
fact." 

6  See,  for  example,  People  v.  Hawkins,  109  N.  Y.  411. 
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of  "  burning,"  in  the  law  relating  to  arson,  is  a  highly  technical  one  ;  and  so  of  "break- 
ing  and  entering,"  in  burglary  ;  because  a  definition  must  be  given,  is  it  any  the  less  a 
simple  question  of  fact  whether  an  accused  person  has  burned,  or  broken  and  entered 
a  given  house  ?  And  so  of  such  questions  as  title  to  property,  or  insanity.  Equally, 
where  the  courts  or  statutes  have  fixed  the  legal  standard  of  reasonable  conduct,  e.  g.  as 
being  that  of  the  prudent  man,  the  determination  of  whether  any  given  behavior  con- 
forms to  it  or  not  is  a  mere  question  of  fact.'  That  in  reaching  their  conclusion  the 
jury  must  reason,  and  must  "judge  the  facts,"  is  not  material;  as  we  have  already 
seen  ;  always  they  must  do  that ;  the  difference  in  this  respect  between  these  cases  of 
reasonableness  and  others  is  simply  one  of  more- or  less.^  It  is,  indeed,  to  be  recog- 
nized, as  we  have  seen,  that  such  questions  become,  from  time  to  time,  the  subject  of 
more  specific  legal  rule  or  definition,  as  in  the  case  of  notice  of  the  dishonor  of  a  bill  of 
exchange.  But  where  that  has  taken  place,  all  that  has  happeued  is  a  change  in  the 
legal  rule  ;  the  rule  of  "reasonableness  "  is  either  displaced  or  narrowed.  When  once 
the  exacter  rule  is  known,  what  is  left  is  none  the  less  a  mere  question  of  fact. 

As  to  the  other  aspect  of  the  maxim,  that  which  excludes  the  jury  from  the  law,  the 
rule  seems  to  be  in  a  far  simpler  condition.  From  the  beginning,  indeed,  it  was  per- 
ceived that  any  general  verdict,  such  as  no  disseisin,  or  not  guilty,  involved  a  conclu- 
sion of  law,  and  that  the  jury  did,  in  a  sense,  in  such  cases  answer  a  question  of  law. 
That  was  the  very  ground  of  some  of  the  arrangements  already  mentioned  for  removing 
the  final  question  from  them.  Moreover,  in  many  criminal  cases  their  verdict  could 
not  be  controlled.  "  It  was  never  yet  known,"  said  Pratt,  C.  J.,'  "  that  a  verdict  was 
set  aside  by  which  the  defendant  was  acquitted  in  any  case  whatsoever,  npon  a  crimi- 
nal prosecution."  In  such  cases  the  judge  could  not  govern  their  action ;  he  could 
simply  lay  down  to  them  the  rule  of  law  ;  and  this  it  was  their  duty  to  take  from  him 
and  apply  it  to  the  fact.  Now,  although  this  might  be  their  duty,  yet,  since  in  some 
cases,  there  was  in  the  judge  no  power  of  control  or  revision,  it  was  evident  that  the 
jury  had  the  final  power  to  find  the  law  against  the  judge's  instruction.  This  power, 
where  it  was  uncontrollable,  has  been  considered  by  some  to  be  not  distinguishable  from 
a  right ;  and  it  is  not  at  all  uncommon  to  describe  it  thus,  as  a  right  to  judge  of  both 
law  and  fact.  In  the  first  trial  by  jury  at  the  bar  of  the  Supreme  Court  of  the  United 
States,  in  1794,  Chief-Justice  Jay,  after  remarking  to  the  jury  that  fact  was  for  the  jury 
and  law  for  the  court,  went  on  to  say  :  "You  have,  nevertheless,  a  right  to  take  upon 
yourselves  to  judge  of  both,  and  to  determine  the  law  as  well  as  the  fact  in  contro- 
versy." *  But  I  am  disposed  to  think  that  the  common-law  power  of  the  jury  in  crimi- 
nal cases  does  not  indicate  any  right  on  their  part  ;  it  is  rather  one  of  those  manifold 
illogical  and  yet  rational  results,  which  the  good  sense  of  the  English  people  brought 
about,  in  all  parts  of  their  public  affairs,  by  way  of  easing  up  the  rigor  of  a  strict  appli- 
cation of  rules. 

It  seems,  then,  that  whatever  power  over  questions  of  law  has  fallen  into  the  hands 

1  Eaton  V.  Southby,  Willes,  131 ;  Raskins  v.  Ham.  Co.,  5  Gray,  432. 

'  Vaughan,  C.  J.,  in  BiishelVs  Case  (Vaughan,  p.  142),  in  speaking  of  the  ordinary 
sort  of  question,  says  :  "  The  Verdict  of  a  Jury  and  Evidence  of  a  witness  are  veiy  dif- 
ferent things  in  the  truth  and  falsehood  of  them.  A  Witness  swears  but  to  what  .  .  . 
hath  fallen  under  his  senses.  But  a  Juryman  swears  to  what  he  can  inferr  and  con  • 
elude  from  the  Testimony  of  such  Witnesses  by  the  act  and  force  of  his  Understanding 
to  be  the  Fact  inquired  after,  which  differs  nothing  in  the  Eeason,  though  much  in  the 
Punishment,  from  what  a  Judge,  out  of  various  Cases  considered  by  him,  inferrs  to  be 
the  Law  in  the  Question  before  him." 

3  King  v.  Jones,  8  Mod.  201,  at  p.  208  (1724). 

*  Georgia  v.  Brailsford,  3  Dallas,  1.  See  the  remarkable  collection  of  authorities  in 
support  of  this  view  in  a  note  to  Erving  v.  Cradock,  Quincy's  Reports,  553,  558-572, 
understood  to  have  been  prepared  by  Horace  (Mr.  Justice)  Gray.  Compare  1  Bishop, 
Crim.  Proc,  3d  ed.,  sects.  977,  983-988 ;  2  Thomp.  Trials,  sect.  2133  ;  Pierce's  Life  of 
Sumner,  i.  330. 
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of  juries,  in  the  actual  working  of  our  legal  machinery,  yet  it  is  the  duty  of  the  judges 
to  give  them  the  rule,  and  their  duty,  in  point  of  theory,  to  follow  the  rule  thus  ascer- 
tained. We  may  probably  still  quote  with  approval  Hargrave's  note  i  as  being  an  accu- 
rate statement  of  the  common  law. 

One  or  two  peculiar  situations  should  here  be  referred  to. 

(1)  In  determining  what  is  the  law  of  the  domestic  forum,  the  courts  settle  all 
questions  relating  to  the  factum  of  the  law,  e.  g.  whether,  in  enacting  a  statute,  a 
specific  requirement  of  the  constitution  as  to  the  forms  of  enactment  has  been  com- 
plied with.  But,  as  regards  foreign  laws,  it  is  held  that  the  question  of  their  existence 
is  wholly  for  the  jury.  This  is  said,  -on  the  theory  that  such  laws  are  mere  matters  of 
fact ;  and  so  of  the  questions  incidental  to  the  ascertainment  of  them.  Now,  two  things 
seem  to  be  true  :  (a)  that  in  an  exact  sense,  as  we  have  seen,  these  questions  are  ques- 
tions of  fact,  and  that  equally  the  same  questions  about  domestic  laws  are  questions  of 
fact;  (6)  that  if  the  factum  of  domestic  law  is  for  the  court,  equally  the  factum  of 
foreign  law  should  be,  — assuming  it  to  be  true  that  it  is  wanted,  in  order  to  deter- 
mine the  rule  or  law  of  the  case.  Such  law,  as  well  as  the  domestic  law,  should  be 
determined  by  the  judge.  The  circumstance  that  while  the  domestic  law  does  not  need 
to  be  proved  by  "  evidence,"  strictly  so-called,  foreign  law  must  be  so  proved,'  is  not 
material.  In  reason  the  judges  might  weU  enough  be  allowed  to  inform  themselves 
about  foreign  law  in  any  manner  they  choose,^  just  as  the  judges  of  the  Federal  courts 
notice  without  pi'oof  the  laws  of  all  the  States.  But  since  it  is  required  to  be  proved,  it 
should  be  proved  to  the  judge.^  The  doctrine,  however,  that  it  is  for  the  jury,  has  a 
wide  acceptance  ;  and,  so  far  as  it  goes,  if  this  is  not  a  deduction  from  the  general  prin- 
ciple that  the  jury  are  not  to  answer  to  law,  it  is  at  least  a  departure  from  the  mode  of 
applying  that  principle  in  the  case  of  domestic  law  ;  for,  as  we  have  seen,  a  question 
of  fact  relating  to  law  which  in  the  latter  case  is  attracted  to  the  tribunal  that  deals 
with  law,  in  the  other  case  is  not.  Consistency  and  principle  would  give  the  last  case 
also  to  the  judges. 

(2)  Another  situation  may  be  mentioned.  The  relation  of  the  judge  to  the  jury  is 
necessarily  one  of  mutual  assistance.  As  the  judges  give  the  jury  advice,  information, 
and  aid  touching  the  jury's  special  province,  so  they  call  upon  the  jury  for  assist- 
ance in  detei-mining  their  own  questions.  ...  A  straightforward  look  at  this  sort 
of  thing  is  taken  by  Lord  Esher,  in  a  late  English  case  involving  the  construction 
of  a  policy  of  insurance.*  "Anything,"  he  says,  "more  informal,  inartistic,  or  un- 
grammatical  than  those  policies  or  charter  parties  cannot  be  found,  and  until  recently 
whenever  a  point  arose  as  to  their  meaning  our  judges  almost  invariably  took  the  opin- 
ion of  the  jury  upon  the  question.  They  did  not  merely  take  the  evidence  of  custom, 
they  asked  juries  what  their  views  of  the  contract  was,  and  I  myself  should  have  been 
prepared  to  take  the  opinion  of  a  jury  on  this  point  as  a  matter  of  business.  It  is  said 
that  there  is  this  difficulty,  that  it  would  be  necessary  to  take  the  evidence  of  average 
adjusters,  and  that  these  adjusters  have  proclaimed  that  they  do  not  act  upon  any 
customs  of  merchants,  but  that  they  endeavor  to  follow  the  law.  But  I  should  have 
suggested  that  merchants  should  also  be  called  as  witnesses,  and  that  the  jury  should 
decide  after  having  heard  the  whole  evidence." 

The  simple  truth  in  such  cases  appears  to  be,  that  the  court,  whether  or  not  they 
be  quite  ready  as  yet  to  adopt  the  opinion  which  they  ask,  as  giving  the  legal  rule,  are 
wishing  to  know  that  opinion,  as  an  aid  to  them,  in  laying  down  the  law.  They  are 
not  cases  of  submitting  questions  of  law  to  the  jury. 

"  Law  and  Fact  "  in  Jury  Trials.    4  Harvard  Law  Rev.,  147. 

1  Co.  Lit.  155  b,  note  5. 

2  It  was  judicially  noticed  in  State  v.  Rood,  12  Vt.  396. 

'  Pickard  v.  Bailey,  26  N.  H.  152  ;  Lockwood  v.  Orawfm-d,  18  Conn.  361  (by 
statute) ;  Story,  Confl.  Laws,  s.  638 ;  1  Grlf.  Ev.  s.  486. 

*  Stewart  v.  MereharM  Mar.  Ins.  Co.,  16  Q;  B.  D.  619,  627  ;  s.  o.  34  W.  E.  208, 
210. 
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BARTLETT  v.    SMITH. 

Exchequer.     1843. 
{Reported  11  M.  &  W.  483.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. 
The  declaration  stated,  that  the  defendants,  on  &c.,  made  their  cer- 
tain bill  of  exchange  in  writing,  and  directed  the  same  to  Mr.  John  E. 
Butcher,  Dublin,  and  thereby  required  the  said  J.  E.  Butcher  to  pay  to 
the  order  of  the  defendants,  in  London,  the  sura  of  £17.  It  then 
alleged  the  indorsement  of  the  bill  to  the  plaintiffs. 

The  defendant,  by  his  pleas,  denied  the  drawing  and  indorsement. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  bill,  when  pro- 
duced, appeared  to  be  drawn  in  Dublin,  payable  in  London,  and  was 
stamped  as  a  foreign  bill.  On  the  plaintiffs  counsel  proposing  to 
read  it  in  evidence,  the  defendant's  counsel  objected,  on  the  ground 
that,  although  the  bill  purported  to  be  drawn  in  Dublin,  it  was  in 
fact  drawn  in  London,  and  being  therefore  an  inland  bill,  required  a 
higher  stamp  ;  and  proposed  to  give  evidence  of  that  fact.  The  under- 
sheriff  however  said,  that  as  the  bill  was  not  objectionable  on  the  face 
of  it,  he  should  allow  the  case  to  proceed ;  on  which  the  defendant's 
counsel  addressed  the  jury,  and  afterwards  adduced  evidence  to  show 
that  at  the  time  the  bill  bore  date,  the  drawer  was  in  London  ;  where- 
upon the  under-sheriff  left  it  to  the  jurj-  to  saj'  whether  the  bill  was 
drawn  in  London  or  Dublin,  but  reserved  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  this  Court  should  think  he  ought  to  have 
received  the  evidence  in  the  first  instance,  and  to  have  decided  upon  it. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

R.  V.  Richards,  on  a  former  day  in  this  Term,  obtained^  rule  for 
a  nonsuit  accordinglj'. 

Growder  and  Hughes  showed  cause. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  must  be  made 
absolute  for  a  new  trial,  but  not  to  enter  a  nonsuit.  All  questions  re- 
specting the  admissibility  of  evidence  are  to  be  determined  by  the 
judge,  who  ought  to  receive  that  evidence,  atid  decide  upon  it  without 
any  reference  to  the  jury.  In  all  cases  where  an  objection  is  made  to 
the  competency  of  witnesses,  any  evidence  to  show  their  incompe.tencj- 
must  be  received  by  the  judge,  and  adjudicated  on  by  him  alone.  So, 
in  the  present  case,  evidence  offered  to  impeach  the  admissibility  of  the 
bill,  on  the  ground  that  it  was  improperl3'  stamped,  should  have  been 
received  by  the  judge,  and  determined  by  him  before  the  bill  was  al- 
lowed to  be  read  to  the  jury.  When  the  objection  was  made  that  the 
bill  bore  a  wrong  stamp,  the  under-sheriff  ought  to  have  received  the 
'  evidence  to  impeach  it,  before  he  allowed  the  bill  to  be  read ;  and  it 
was  for  him  to  say  whether  the  evidence  adduced  for  the  purpose  was 
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such  as  to  satisfy  him  or  not.  The  evidence  tendered  was  for  the  pur- 
pose of  showing  that  the  bill  ought  not  to  be  read  at  all ;  and  if  the 
under-sheriff  rejected  it  in  the  first  instance,  he  ought  not  to  have  re- 
ceived it  afterwards  and  submitted  it  to  the  jury.  There  ought,  there- 
fore, to  be  a  new  trial. 

Parke,  B.  —  I  am  of  the  same  opinion.  All  preliminary  matters  of 
this  kind  are  to  be  determined  by  the  judge,  not  by  thejur3\  I  well 
recollect  the  case  of  Major  Campbell,  who  was  indicted  for  murder  in 
Ireland ;  and  on  a  dying  declaration  being  tendered  in  evidence,  the 
judge  left  it  to  the  jury  to  say  whether  the  deceased  knew,  when  he 
made  it,  that  he  was  at  the  point  of  death.  The  question  as  to  the 
propriety  of  the  course  adopted  in  that  case  was  sent  over  for  the  opin- 
ion of  the  English  judges,  who  returned  for  answer  that  the  course  taken 
was  not  the  right  one,  and  that  the  judge  ought  to  have  decided  the 
question  himself.  There  was  also  a  case  before  myself  at  York,  where 
a  witness  was  objected  to  by  a  prisoner  as  incompetent,  and  the  ques- 
tion arose  as  to  the  course  to  be  adopted  under  such  circumstances :  I 
took  the  opinion  of  all  the  judges  upon  it,  who  held  that  I  ought  to 
have  received  all  the  evidence  advanced,  both  to  impeach  the  competency 
of  the  witness,  and  in  support  of  it,  before  I  allowed  him  to  give  any 
evidence  to  the  jury.  In  like  matter  it  is  for  the  judge  to  say  whether 
an  Instrument  which  is  proposed  to  be.  given  in  evidence  is  properly 
stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its 
admissibility. 

Alderson,  B.  —  I  am  of  the  same  opinion.  Where  a  question  arises 
as  to  the  admissibility  of  evidence,  the  facts  upon  which  its  admissi- 
bility depends  are  to  be  determined  by  the  judge,  and  not  bj-  the  jur^-. 
If  the  opposite  course  were  adopted,  it  would  be  equivalent  to  leaving 
it  to  the  jury  to  saj'  whether  a  particular  thing  were  evidence  or  not.  It 
might  as  well  be  contended  that  a  judge  ought  to  leave  to  the  jurj-  the 
question,  whether  sufficient  search  had  been  made  for  a  document  so  as 
to  admit  secondary  evidence  of  its  contents. 

EoLFE,  B.  concurred.      ' 

Sule  absolute  for  a  new  trial} 

^  "  It  is  the  province  of  the  judge  who  presides  at  the  trial  to  decide  all  questions 
on  the  admissibility  of  evidence.  It  is  also  his  province  to  decide  any  preliminaiy 
questions  of  fact,  however  intricate,  the  solution  of  which  may  he  necessary  to  enable 
him  to  determine  the  other  question  of  admissibility."  —  Per  Metcalf,"  J.,  in  Gorton 
r.  Sadsell,  et  at,  9  Cash.  511.  —  Ed. 
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COMMONWEALTH  v.  EOBINSON. 

Supreme  Judicial  Court  of  Massachusetts.     1888. 

[Reported  146  Mass.  571.] ' 

Indictment  for  the  murder  of  Prince  Arthur  Freeman  by  poisoning. 
At  the  trial,  before  Field  and  Knowlton,  J  J.,  there  was  evidence 
tending  to  prove  the  following  facts. 

In  Februaiy,  1885,  Freeman  occupied  a  tenement  in  South  Boston 
with  his  wife,  Annie  Fi'eeman,  who  was  a  sister  of  the  defendant,  and 
their  two  children.  .  .  . 

The  government  contended  —  and  offered,  for  the  sole  purpose  of 
establishing  the  defendant's  motive  in  killing  Freeman,  evidence  to 
prove  —  that  prior  to  the  death  of  Annie  Freeman  the  defendant  had 
formed  the  plan  and  intention  of  securing  to  her  own  use  the  $2,000  of 
insurance  [taken  out  for  the  benefit  of  Annie  Freeman],  and  as  a  means 
of  accomplishing  this  result,  and  as  a  part  of  the  scheme,  determined 
first  to  kill  her,  then  to  induce  Freeman  to  make  her  the  beneficiary 
under  the  certificate,  and  then  to  kill  him.  .  .  . 

The  government  offered  evidence  tending  to  prove  the  death  of  Annie 
Freeman  by  arsenic,  knowingly  administered  by  the  defendant.    , 

The  defendant  objected  to  the  admission  of  this  evidence,  on  the 
ground  that  no  evidence,  and  no  suflBcient  evidence,  had  been  offered 
tp  prove  the  alleged  scheme  and  intention  of  the  defendant ;  that  no  suf- 
ficient foundation  had  been  laid  for  the  introduction  of  any  evidence 
relating  to  the  cause  of  the  death  of  Annie  Freeman,  or  the  defendant's 
connection  therewith  ;  and  that  it  was  not  competent,  notwithstanding 
any  evidence  of  the  scheme  or  intention,  to  prove  the  cause  of  the  death 
of  An^  Freeman,  or  the  defendant's  connection  therewith ;  but  the 
court  overruled  the  objection,  and  admitted  the  evidence.  .  .  . 

The  jurj-  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

J.  B.  Goodrich  and  D.  F.  Grane^  for  the  defendant. 

A.  J.  Waterman,  Attorney-General  {H.  G.  Bliss,  Assistant  Attor- 
ne3'-General  with  him),  for  the  Commonwealth. 

C.  Allen,  J.  ...  In  seeking  a  new  trial  on  account  of  the  admis- 
sion of  this  testimonj',  the  argument  of  the  prisoner's  counsel,  brieflj- 
stated,  is  as  follows  :  Preliminary  evidence  must  be  given  to  show  that 
the  acts  offered  to  be  proved  were  done  in  pursuance  and  as  a  part  of 
some  plan  or  scheme  to  accomplish  the  particular  result ;  it  is  the  ex- 
clusive province  of  the  court  to  determine  if  such  evidence  is  sufficient ; 
the  decision  of  the  court,  admitting  the  evidence,  is  subject  to  revision 
in  the  present  case,  the  testimony  upon  which  that  decision  was  founded 
having  been  reported  for  the  purpose ;  it  is  not  enough  that  there  was 

1  A  part  of  the  case  ia  omitted. 
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some  evidence,  but  the  preliminarj'  evidence  must  amount  to  proof;  the 
ruling  of  the  court  did  not  expressly  affirm  the  necessity  of  such  proof, 
that  is,  as  we  understand  the  argument,  the  necessity  of  such  amount 
or  degree  of  proof;  and  finally,  this  Court,  upon  a  revision  of  the  pre- 
liminary evidence  reported,  should  now  hold  that  it  was  not  sufficient 
to  warrant  the  introduction  of  evidence  to  show  that  the  prisoner  pois- 
oned her  sister,  Mrs.  Freeman.  The  last  three  of  these  propositions 
are  the  only  ones  which  need  anj'  further  attention. 

A  consideration  of  the  nature  of  the  question  which  is  presented  to 
the  court,  when  it  is  called  upon  to  decide  upon  a  preliminary  question 
of  fact,  in  order  to  determine  whether  offered  evidence  shall  be  received, 
will  show  that  its  determination  reaches  no  further  than  merely  to  de- 
cide whether  the  evidence  may  or  maj'  not  go  to  the  jurj'.  The  decision 
upon  this  particular  question  of  the  admissibility  of  the  evidence  is  ordi- 
narily conclusive,  unless  the  judge  sees  fit  to  reserve  or  report  the  ques- 
tion for  future  revision.  Dole  v.  Thurlow,  12  Met.  157 ;  Gorton  v. 
Hadsell,  9  Cush.  508,  511;  O'Connor  v.  Hallinan,  103  Mass.  547; 
liValker  v.  Curtis,  116  Mass.  98.  And  in  this  respect  the  rule  is  the 
same  in  criminal  cases.  Commonwealth -v.  Hills,  \Q  Cnsh.  bZQ  ;  Com- 
monwealth V.  Mullins,  2  Allen,  295  ;  Commonwealth  v.  Morrell,  99 
Mass.  542  ;  Commonwealth  v.  Culoer,  126  Mass.  464  ;  Commonwealth 
v.  Gray,  129  Mass.  474. 

But  where,  in  a  case  like  the  present,  the  admissibility  of  testimony 
depends  upon  the  determination  of  some  prior  fact  by  the  court,  there 
is  no  rule  of  law  that,  in  order  to  render  the  testimony  admissible, 
such  prior  fact  must  be  established  b}'  a  weight  of  evidence  which  will 
amount  to  a  demonstration,  and  shut  out  all  doubt  or  question  of  its 
existence.  It  is  only  necessary  that  there  should  be  so  much  evidence 
as  to  make  it  proper  to  submit  the  whole  evidence  to  the  jurj'.  The 
fact  of  the  admission  of  the  evidence  by  the  judge  does  not  in  a 
legal  sense  give  it  any  greater  weight  with  the  jur3' ;  it  does  not  affect 
the  burden  of  proof,  or  change  the  duty  of  the  jurj'  in  weighing  the 
whole  evidence.  They  must  still  be  satisfied,  ia  a  criminal  case,  upon 
the  whole  evidence,  beyond  a  reasonable  doubt.  Ordinarily,  questions 
of  fact  are  exclusively  for  the  jury,  and  questions  of  law  for  the  court. 
But  when,  in  order  to  pass  upon  the  admissibilitj-  of  evidence,  the  de- 
termination of  a  preliminary  question  of  fact  is  necessarj^,  the  court  in 
the  due  and  orderly  course  of  the  trial  must  necessarily  determine  it,  as 
far  as  is  necessar}'  for  that  purpose,  and  usually  without  the  assistance, 
at  that  stage,  of  the  jury.  If,  under  such  circumstances,  testimony  is 
admitted  against  a  party's  objection,  it  may  often  happen  that  he  may 
still  ask  the  jury  to  disregard  it.  .  .  . 

In  all  such  cases,  the  court,  in  deciding  to  admit  the  offered  testi- 
mony, does  no  more  than  to  hold  that  enough  has  been  shown  to  make 
it  proper  to  submit  the  testimony  to  the  jury,  leaving  its  weight  and 
credit  for  their  determination.  The  decision  of  the  judge  does  not  re- 
lieve the  party  offering  the  testimony  from  the  necessity  of  establishing 
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every  material  fjact  to  the  satisfaction  of  the  jiir}-.  See  also  Common- 
wealth V.  Scott,  123  Mass.  222,  '235  ;  Commonwealth  v.  Waterman,  122 
Mass.  43,  69  ;  Commonwealth  v.  Preece,  140  Mass.  276  ;  Ormsby  v. 
People,  53  N.  Y.  472 ;  Swan  v.  Commonwealth,  104  Penn.  St.  218 ; 
IGreenl.  Ev-  §§  49,  111.  Steph.  Ev.  (Chase's  ed.)  art.  4.  In  this 
view  of  the  law,  it  was  not  necessary  that  the  court  should  find  that 
the  preliminary  evidence  amounted  to  full  proof,  beyond  a  reasonable 
doubt,  that  the  prisoner  poisoned  her  sister  in  pursuance  of  a  gen- 
eral plan  or  scheme,  in  which  the  poisoning  of  Mr.  Freeman  was  a 
later  step.  .  .  .  Mcceptions  overruled.^ 


PANTON  V.  WILLIAMS. 

Exchequer  Chamber.     1841. 

[Reported  2  Q.  B.  169.] 

Ann  Williams  sued  William  Barton  Panton  for  having  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  indicted  and 
prosecuted  her,  together  with  Thomas  Williams  and  Ellen  Evans,  at 
the  Central  Criminal  Court,  on  two  indictments  for  forgery :  the  first 
indictment  charging  her,  the  plaintiff  below,  with  having  forged  a  will 
purporting  to  be  that  of  Jones  Panton,  with  intent  to  defraud  the  said 
W.  B.  Panton,  and  other  persons  named  in  different  counts;  the  sec- 
ond indictment  charging  her  with  having  forged  a  codicil,  purporting  to 
be  a  codicil  to  the  will  of  Jones  Panton,  with  the  like  intention.  The 
declaration  stated  an  acquittal  of  the  plaintiff  below  on  each  indictment. 
W.  B.  Panton  (the  defendant  below)  pleaded  the  general  issue.  On 
the  trial  of  the  cause,  before  Lord  Denman,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  term,  1839,  the  defendant  below  tendered  a 
bill  of  exceptions  to  the  Lord  Chief  Justice's  summing  up.  The  jury 
found  for  the  plaintiff  below.  Judgment  being  signed,  a  writ  of  error 
was  brought  in  the  Exchequer  Chamber,  tested  21st  October,  1840. 

'  "  We  are  aware  that  it  is  not  an  uncommon  practice  in  the  trial  of  criminal  causes, 
when  confessions  of  a  defendant  are  offered  in  evidence,  and  objected  to  upon  the 
ground  that  they  were  improperly  obtained,  for  the  presiding  judge  to  allow  the.  con- 
fessions, arid  all  the  evidence  bearing  upon  the  manner  in  which  they  were  obtained,  to 
be  submitted  to  the  jury,  either  to  be  rejected  by  the  jury  wholly,  or  to  be  allowed 
such  weight  as  under  all  the  circumstances  the  jury  deem  it  proper  to  give  them.  This, 
however,  as  we  understand  it,  is  rather  by  consent  than  otherwise,  neither  party  desir- 
ing to  take  the  decision  of  the  presiding  judge  upon  the  question  of  competency.  There 
may  be,  however,  and  commonly  are,  two  questions  :  first,  the  competency  of  the  evi- 
dence, and,  secondly,  the  weight  of  the  evidence  ;  the  former  is  always  a  question  of 
law,  the  latter  is  always  a  question  of  fact.  The  prisoner  has  always  the  right  to  re- 
quire of  the  judge  a  decision  of  the  competency  of  the  evidence  ;  and,  even  after  the 
judge  has  decided  the  evidence  to  be  competent,  the  prisoner  has  the  right  to  ask  of 
the  jury  to  disregard  it,  and  to  give  no  weight  to  it,  because  of  the  circumstances  under 
which  the  confessions  were  obtained."  —  Per  LoKD,  J.,  in  Com.  v.  Culver,  126  Mass.  466. 
—  Ed. 
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The  bill  of  exceptions  first  stated  the  evidence  given  bj'  W.  B.  Pan- 
toa  on  the  trial  of  Thomas  Williams,  "  who  was  tried  immediately  be- 
fore the  plaintiff"  below,  "  on  a  charge  of  having  been  concerned  along 
with  the  said  plaintiff  in  the  said  imputed  forgeries."  It  then  set  forth 
at  great  length  the  facts  proved  on  the  trial  at  Guildhall.  .  .  . 

Kelly ^  for  the  plainfiff  in  error  (the  defendant  below). 

Jeruis,  for  the  defendant  in  error. 

TiNDAL,  C.  J.,  in  this  vacation  (June  15th),  delivered  the  judgment 
of  the  Court. 

Ann  Williams,  the  plaintiff  below,  brought  her  action  on  the  case  in 
the  Court  of  Queen's  Bench  against  Panton,  the  defendant  below, 
complaining  that  he  had  falselj'  and  maliciously,  and  without  an\^  rea- 
sonable or  probable  cause  whatsoever,  procured  her  to  be  indicted  for 
the  crime  of  forgery.  The  defendant  below  pleaded  the  general  issue, 
Not  guilty.  And,  upon  the  trial  before  the  Lord  Chief  Justice  of  that 
Court,  after  summing  up  the  evidence,  he  directed  the  jury,  amongst 
other  things,  that,  if  they  thought  there  was  reasonable  and  probable 
cause  for  taking  the  steps  against  theplaintifT  below,  their  verdict  must 
be  for  the  defendant ;  and,  also,  that  it  appeared  to  him  that  it  was  not 
a  question  of  law,  in  a  case  of  that  sort,  whether  there  was  reasonable 
and  probable  cause,  but  that  it  was  altogether  a  question  of  fact  for  the 
jury ;  that  he  should  act  wrong  if  he  were  to  take  the  question  from 
their  consideration. 

To  which  direction  the  counsel  for  the  defendant  below  excepted, 
and  insisted  "  that  his  lordship  was  bound  to  state  to  the  jurj*  what 
facts,  if  proved,  would  amount  to  probable  cause,  leaving  to  them  onlj- 
the  question,  whether  they  believed  the  evidence  adduced  in  order  to 
prove  such  facts.''  And  the  counsel  then  proceeded  to  state,  in  his  bill 
of  exceptions,  certain  particular  facts  which  had  been  proved  at  the 
trial,  insisting  that  all  the  facts  together,  and  each  of  them  separately, 
constituted  probable  cause :  and  the  counsel  further  excepted  and 
objected  that  the  judge  "  ought  not  to  leave  the  question,  whether 
there  was  or  was  not  probable ,  cause  for  the  prosecution,  to  the  jur}- 
as  a  question  for  them,  and  without  telling  them  what  would  be  prob- 
able cause." 

Upon  this  bill  of  exceptions  we  take  the  broad  question  between  the 
parties  to  be  this :  whether,  in  a  case  in  which  the  question  of  reason- 
able or  probable  cause  depends,  not  upon  a  few  simple  facts,  but  upon 
facts  which  are  numerous  and  complicated,  and  upon  inferences  to  be 
drawn  therefrom,  it  is  the  dutj^  of  the  judge  to  inform  the  jury,  if  they 
find  the  facts  proved  and  the  inferences  to  be  warranted  by  such  facts, 
that  the  same  do  or  do  hot  amount  to  reasonable  or  probable  cause,  so 
as  thereby  to  leave  the  question  of  fact  to  the  jurj',  and  the  abstract 
question  of  law  to  the  judge?  And  we  are  all  of  opinion  that  it  is  the 
duty  of  the  judge  so  to  do. 

In  the  more  simple  cases,  where  the  question  of  reasonable  and  prob- 
able cause  depends  entirely  on  the  proof  of  the  facts  and  circumstances 
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which  gave  rise  to  and  attended  the  prosecution,  no  doubt  has  ever  ex- 
isted, from  the  time  of  the  earliest  authorities,  but  that  such  question  is 
purely  a  question  of  law  to  be  decided  by  the  judge.  In  Ooxe  v.  Wirrall, 
Cro.  Jac.  193,  and  in  Pain  v.  JRochester,  Cro.  Eliz.  871,  each  of  which 
were  actions  on  the  case  for  falsely  and  maliciously  procuring  the  plaintiff 
to  be  indicted  for  felony,  the  defendant  in  each  action  set  forth,  in  the  plea, 
the  facts  and  circumstances  that  induced  him  to  indict ;  and,  the  plaintiff 
having  in  each  instance  demurred,  it  was  the  Court  which  had  to  deter- 
mine as  a  matter  of  law,  and  not  the  jury  as  a  matter  of  fact,  whether 
the  statement  in  the  plea  did  or  did  not  form  a  sufficient  excuse.  And 
in  the  case  last  referred  to  the  very  distinction  now  under  consideration 
was  laid  down  by  the  Court,  upon  the  objection,  then  taken,  that  the 
plea  amounted  to  the  general  issue  only ;  the  Court  holding  it  to  be  a 
good  plea,  '■'■  per  doubt  del  lay  gents"  for  that  the  defendant  "  con- 
fessed the  procurement  of  the  indictment,  and  avoided  it  bj'  matter  in 
law."  And,  although  the  practice  which  then  obtained  has  been  altered 
for  a  great  length  of  time,  by  introducing  into  the  declaration,  not  only 
the  statement  that  the  charge  was  false  and  malicious,  but  also  that  it 
was  made  without  reasonable  or  probable  cause,  —  and  thereby  com- 
pelling the  plaintiff  to  give  some  evidence  thereof,  and  enabling  the  de- 
fendant to  prove  his  case  under  the  plea  of  not  guilty ;  yet  the  rule  of 
law,  that  this  question  belongs  to  the  judge  only,  and  not  to  the  jury, 
is  not  by  such  alteration  in  pleading  in  any  way  impaired.  And,  still 
further,  the  authorities  collected  in  the  case  of  Sutton  v.  Johnstone, 
1  T.  R.  493,^  and  the  authority  of  that  case  itself,  and  also  the  de- 
cision of  Buller,  J.,  there  cited, ^  prove  incontestably  that  it  is  a  ques- 
tion for  the  jury,  whether  the  facts  brought  forward  in  evidence  be  true 
or  not ;  but  that  what  is  reasonable  or  probable  cause  is  matter  of  law. 

There  have  been  some  cases  in  the  later  books  which  appear  at  first 
sight  to  have  somewhat  relaxed  the  application  of  that  rule,  bj'  seeming 
to  leave  more  than  the  mere  question  of  the  facts  proved  to  the  jury  ; 
but,  upon  further  examination,  it  will  be  found  that,  although  there  has 
been  an  apparent,  there  has  been  no  real,  departure  from  the-  rule. 
Thus,  in  some  cases,  the  reasonableness  and  probability  of  the  ground 
for  prosecution  has  depended,  not  merely  upon  the  proof  of  certain 
facts,  but  upon  the  question,  whether  other  facts  which  furnished  an 
answer  to  the  prosecution  were  known  to  the  defendant  at  the  time  it 
was  instituted';  again,  in  other  cases,  the  question  has  turned  upon  the 
inquirj',  whether  the  facts  stated  to  the  defendant  at  the  time,  and  which 
formed  the  ground  of  the  prosecution,  were  believed  by  him  or  not ;  in 
other  cases  the  inquiry  has  been,  whether,  from  the  conduct  of  the  de-  ^ 
fendant  himself,  the  jury  will  infer  that  he  was  conscious  he  had  no 
reasonable  or  probable  cause.  But  in  these  and  many  other  cases 
which  might  be  suggested,  it  is  obvious  that  the  knowledge,  the  belief, 

1  Johnstone  v.  Sutton,  in  error,  in  Exch.  Ch.  1  T.  K.  510  ;  in  Sutton  v.  Johnstone, 
Dom.  Proc.  1  T.  E.  784,  and  1  Br.  P.  C.  76  (2d  ed.). 
*  Candell  v.  London,  cited  1  T.  E.  520. 
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and  the  conduct  of  the  defendant  are  really  so  manj-  additional  facts 
for  the  consideration  of  the  jur^- :  so  that,  in  eflfect,  nothing  is  left  to 
the  jury  but  the  truth  of  the  facts  proved,  and  the  justice  of  the  infer- 
ences to  be  drawn  from  such  facts  ;  both  which  investigations  fall  within 
the  legitimate  province  of  the  jury,  whilst,  at  the  same  time,  they  have 
received  the  law  from  the  judge,  that,  according  as  they  find  the  facts 
proved  or  not  proved,  and  the  inferences  warranted  or  not,  there  was 
reasonable  and  probable  ground  for  the  prosecution  or  the  reverse. 

And,  such  being  the  rule  of  law  where  the  facts  are  few  and  the  case 
simple,  we  cannot  hold  it  to  be  otherwise  where  the  facts  are  more 
numerous  and  complicated.  It  is  undoubtedlj^  attended  with  greater 
difficulty  in  the  latter  case,  to  bring  before  the  jury  all  the  combinations 
of  which  numerous  facts  are  susceptible,  and  to  place  in  a  distinct  point 
of  view  the  application  of  the  rule  of  law,  according  as  all  or  some 
only  of  the  facts,  and  inferences  from  facts,  are  made  out  to  their  satis- 
faction. But  it  is  equally  certain  that  the  task  is  not  impracticable  : 
and  it  rarely  happens  but  that  there  are  some  leading  facts  in  each 
case  which  present  a  broad  distinction  to  their  view,  without  having 
recourse  to  the  less  important  circumstances  that  have  been  brought 
before  them. 

Upon  the  whole,  as  the  question  both  of  law  and  of  fact  was  left  in 
this  case  entirely  to  the  jury,  we  think  the  exception  must  be  allowed, 
and  that  there  must  be  a  venire  de  novo. 

Venire  de  novo  awarded} 


RYDER  V.   WOMBWELL. 

Exchequer  Chamber.    1868. 
[Reported  L.  R.  i  Ex.  32.] 

Appeal  from  the  decision  of  the  Court  of  Exchequer  making_Abso- 
lute  so  much  of  a  rule  as  called  on  the  plaintiff  to  show  cause  why  a 
verdict  found  for  him  for  40?.  15s.  should  not  be  reduced  by  \bl.  15s.; 
and  discharging  the  residue  of  it,  which  called  upon  him  to  show  cause 
why  a  nonsuit  should  not  be  entered  ;  or  a  new  trial  had,  on  the  ground 
of  the  improper  rejection  of  evidence  (Law  Rep.  3  Ex.  90). 

The  declaration  was  for  money  paj'able  for  goods  sold  and  delivered. 
Plea :  Infancy.     Replication  :  Necessaries.     Issue  thereon. 

At  the  trial  before  Kelly,  C.B.,  at  the  London  sittings  after  Trinity 

1  "  The  existence  of  reasonable  and  probable  cause  is  an  inference  of  fact.  It  must 
be  derived  from  all  the  circumstances  of  the  case.  I  regret,  therefore,  to  find  the  law 
to  be  that  it  is  an  inference  to  be  drawn  by  the  judge,  and  not  by  the  jury."  —  Per 
Lord  Westbury  (and  so  the  other  Lords),  in  Lister  v.  Ferryman,  L.  E.  4  H.  L.  621 
(1870). 

Stewart  v.  Sonnebom,  98  U.  S.  187  (1878),  follows  the  doctrine  of  PanUm  v.  WU- 
Hams !  "  This  is  the  doctrine  generally  adopted."  —  Per  Strong,  J.  —  Ed. 
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Terra,  1867,  it  appeared  that  the  plaintiff  sought  to  recover  for  the  fol- 
lowing (among  other)  articles  of  jewehy  supplied  by  hiin  to  the  defend- 
dant,  a  minor :  —  First,  a  pair  of  crj'stal,  rub}',  and  diamond  solitaires, 
25?. ;  and,  secondh',  a  silver  gilt  antique  chased  goblet,  engraved  with 
an  inscription,  \bl.  15s. 

The  defendant  was  the  younger  son  of  a  deceased  baronet  of  large 
property  in  Yorkshire,  and  during  his  minoritj-  had  an  income  of  about 
500?.  per  annum,  and  on  attaining  his  majority  he  came  into  20,000?. 
He  had  no  residence  of  his  own,  but  occasionally  stayed  at  Limraer's 
Hotel,  Bond  Street,  London  ;  his  home  was  his  mother's  house  in  Lon- 
don, and  his  brother's  in  Yorkshire,  at  each  of  which  he  was  boarded 
and  lodged  gratuitously.  He  pursued  no  trade  or  profession,  he  moved 
in  the  highest  societj'',  and  was  in  the  habit  of  riding  races  for  his 
friends,  amongst  others  for  the  Marquis  of  Hastings,  at  whose  house 
he  was  a  frequent  visitor,  and  for  whom  the  goblet  was  intended,  as  the 
plaintiff  knew  when  he  supplied  it,  as  a  present.  The  solitaires  were 
ornamental  studs  or  buttons  worn  by  gentlemen  as  fastenings  for  the 
wristbands  of  the  shirt ;  they  were  made  of  crystals  set  in  gold,  and 
ornamented  with  diamonds  representing  a  horse-shoe  in  which  the  nails 
were  represented  by  rubies. 

Evidence  was  offered  on  the  part  of  the  defendant,  that,  at  the  time 
of  the  purchase  of  the  solitaires,  he  had  purchased  similar  articles  of 
jewelry  to  a  large  amount  from  other  tradesmen,  which  rendered  any 
further  supply  by  the  plaintiff  unnecessary  ;  but,  as  it  was  proved  that 
the  plaintiff  was  not  aware  of  this  fact,  the  Lord  Chief  Baron  rejected 
the  evidence. 

The  jury,  in  answer  to  the  questions  left  to  them  by  the  learned  judge, 
found  that  the  solitaires  and  the  goblet  were  necessaries  suitable  to  the, 
estate  and  condition  in  life  of  the  defendant,  and  a  verdict  was  accord- 
inglj'  entered  for  the  plaintiff  for  40?.  15s.,  being  the  price  of  the  soli- 
taires and  goblet,  with  leave  to  move  to  enter  a  nonsuit  if  the  Court 
sliould  be  of  opinion  that  there  was  no  evidence  for  the  jur\'  that  either 
article  was  a  necessary ;  or  to  reduce  the  damages  by  the  price  either 
of  the  solitaires  or  the  goblet,  if  the  Court  should  be  of  opinion  that 
there  was  evidence  for  the  jury  in  respect  of  one  or  other  of  these 
articles  onl}'.  A  rule  nisi  was  obtained  accordingly,  and  also  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  the  evidence  offered  on 
the  part  of  the  defendant,  that  the  defendant  was,  at  the  time  he  pur- 
chased the  solitaires  of  the  plaintiff,  supplied  already,  although  not  to 
the  knowledge  of  the  plaintiff,  with  similar  articles.  This  rule  was  after- 
wards made  absolute  to  reduce  the  verdict  bj'  15?.  15s.,  the  price  of  the 
goblet,  and  discharged  as  to  the  residue ;  the  majority  of  the  Court 
being  of  opinion  that  the  verdict  of  the  jury  as  to  the  solitaires  ought 
not  to  be  disturbed,  and  that  the  evidence  offered  to  prove  that  the  de- 
fendant, when  the  solitaires  were  supplied,  was  already  sufficiently  sup- 
plied with  articles  of  a  similar  description,  was,  under  the  circumstances, 
properly  rejected. 
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Bulwer,  Q.  C.  {Mayd  with  hiin),  for  the  defendant. 
Popham  Pike  {Coleridge,  Q.  C,  with  him),  for  the  plaintiff. 

Cur.  ad.  vult. 

The  judgment  of  the  Court  (Willes,  Byles,  Blackbuen,  Montague 
Smith,  and  LtrsH,  JJ.)  was  delivered  by 

Willes,  J.  In  this  case  the  plaintiff  replied  to  a  plea  of  infancy, 
that  the  goods  were  necessaries  suitable  to  the  degree,  estate,  and  con- 
dition of  the  defendant,  and  on  this  issue  was  taken.  On  the  trial  before 
the  Lord  Chief  Baron  it  was  proved  that  the  degree,  estate,  and  condi- 
tion of  the  defendant  was  that  he  was  the  younger  son  of  a  deceased 
baronet  of  good  fortune  and  familj-,  that  during  his  minorit}'  he  had  an 
income  of  about  500Z.  per  annum,  and  on  attaining  his  majority  he  became 
entitled  to  20,000?^,  that  he  moved  in  what  is  called  the  highest  society, 
and  rode  races  for  a  friend,  the  Marquis  of  Hastings,  at  whose  house  he 
was  a  frequent  visitor.  Amongst  the  articles  supplied  by  the  plaintiff 
upon  credit,  and  which,  according  to  his  case  and  the  verdict  of  the 
jury,  were  necessaries  for  an  infant  of  this  degree,  were  a  silver-gilt 
goblet  which  he  ordered  for  the  purpose  of  making  a  present  to  the 
Marquis  of  Hastings,  price  Ibl.  I5s.,  and  a  pair  of  solitaires  or  orna- 
mental studs,  worn  as  the  fastenings  of  the  wristbands  of  a  shirt,  which 
it  is  stated  in  the  case  were  made  of  cr^'stals  set  in  gold  and  ornamented 
with  diamonds,  representing  a  horsehoe  in  which  the  nails  were  rubies. 
The  price  of  these  studs  or  solitaires  was  25?.  No  evidence  was  given 
of  anything  peculiar  in  the  defendant's  station  rendering  it  exception- 
allj'  necessary  for  him  to  have  such  articles. 

At  the  close  of  the  plaintiffs  case  the  defendant's  counsel  offered  evi- 
dence that  the  defendant  was  already  supplied  with  similar  articles  of 
jewelry  to  a  large  amount,  so  as  to  render  an}-  further  supplj'  unneces- 
sary, but  it  being  admitted  that  the  plaintiff  was  not  aware  of  this,  the 
Lord  Chief  Baron  rejected  this  evidence. 

Leave  was  reserved  to  move  to  enter  a  nonsuit  or  reduce  the  damages, 
and  the  question  whether  these  two  articles  were,  under  the  circum- 
stances, necessaries,  was  left  to  the  jury,  who  found  for  the  plaintiff  as 
to  both  of  the  articles  above  mentioned.  Thej^  found  for  the  defendant 
as  to  some  other  articles  which  it  is  consequentlj'  not  necessary  to  notice. 
A  rule  nisi  was  obtained  in  the  Court  of  Exchequer  to  enter  a  nonsuit 
or  reduce  the  verdict  pursuant  to  the  leave  reserved,  or  for  a  new  trial 
on  the  ground  of  the  improper  rejection  of  evidence. 

The  rule  was  by  the  majority  of  the  Court  of  Exchequer  made  abso- 
lute, to  reduce  the  damages  to  25?.,  the  value  of  the  studs,  thus  deciding 
that  there  was  no  evidence  on  which  the  jury  could  find  that  it  was 
necessary  for  the  infant  to  buy  on  credit  a  goblet  for  the  purpose  of 
making  a  present,  but  that  there  was  evidence  on  which  they  might  find 
that  it  was  necessary  for  him  to  buy  such  studs  as  are  above  described, 
and  the  rule  for  a  new  trial  on  the  ground  of  the  rejection  of  evidence 
was  discharged.    Bramwell,  B.,  dissented  from  this  judgment,  as  in  his 
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opinion  there  was  no  evidence  to  go  to  the  juiy ;  and  the  evidence 
rejected  was  admissible. 

On  appeal,  therefore,  there  are  two  questions  raised  before  us  :  first, 
whether  there  was  evidence  on  which  the  jury  might  properly  find  that 
both  or  either  of  those  articles  were  necessaries,  on  the  determination 
of  which  depends  whether  the  verdict  should  be  restored  to  a  verdict  for 
the  whole  amount  of  40Z.  15s.,  or  stand  reduced  to25Z.,  or  be  altogether 
set  aside  and  a  nonsuit  entered.  Secondly,  whether  the  evidence  offered 
was  admissible ;  the  determination  of  which  only  affects  the  question 
whether  there  should  be  a  new  trial  or  not. 

The  general  rule  of  law  is  clearly  established,  and  is  that  an  infant  is 
generally  incapable  of  binding  himself  by  a  contract.  To  this  rule  there 
is  an  exception  introduced,  not  for  the  benefit  of  the  tradesman  who 
may  trust  the  infant,  but  for  that  of  the  infant  himself.  This  exception 
is  that  he  may  make  a  contract  for  necessaries.  And  as  is  accurately 
stated  by  Parke,  B.,  in  Peters  v.  Fleming,  6  M.  &  W.  46.  "  From 
the  earliest  time  down  to  the  present  the  word  '  necessaries '  is  not 
confined  in  its  strict  sense  to  such  articles  as  were  necessary  to  the  sup- 
port of  life,  but  extended  to  articles  fit  to  maintain  tlie  particular  person 
in  the  state,  station,  and  degree  in  life  in  which  he  is  ;  and  therefore  we 
must  not  take  the  word  necessaries  in  its  unqualified  sense,  but  with 
the  qualification  above  pointed  out.  Then  the  question  in  this  case  is 
Tvhether  there  was  any  evidence  to  go  to  the  jury  that  any  of  these  articles 
were  of  that  description."  In  the  present  case  the  first  question  is 
whether  there  was  any  evidence  to  go  to  the  jury  that  either  of  the  above 
articles  was  of  that  description.  Such  a  question  is  one  of  mixed  law 
and  fact ;  in  so  far  as  it  is  a  question  of  fact  it  must  be  determined  by 
a  jurj',  subject  no  doubt  to  the  control  of  the  Court,  who  may  set  aside 
the  verdict  and  submit  the  question  to  the  decision  of  another  jury ;  but 
there  is  in  every  case,  not  merely  in  those  arising  on  a  plea  of  infancy, 
a  preliminary  question,  which  is  one  of  law,  viz.,  whether  there  is  any 
evidence  on  which  the  jurj'  could  properly  find  the  question  for  the  party 
on  whom  the  onus  of  proof  lies.  If  there  is  not,  the  judge  ought  to 
withdraw  the  question  from  the  jury  and  direct  a  nonsuit  if  the  onus  is 
on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the 
defendant.  It  was  formerly  considered  necessary  in  all  cases  to  leave 
the  question  to  the  jury  if  there  was  any  evidence,  even  a  scintilla,  in 
support  of  the  case  ;  but  it  is  now  settled  that  the  question  for  the  judge 
(subject  of  course  to  review)  is,  as  is  stated  by  Maule,  J.,  in  Jewell  v. 
Parr,  13  C.  B.  at  p.  916,  not  whether  there  is  literally  no  evidence,  but 
whether  there  is  none  that  ought  reasonably  to  satisfy  the  jurj'  that 
the  fact  sought  to  be  proved  is  established.  In  Toomeyv.  London 
and  Brighton  Railway  Company,  3  C.  B.  (n.  s.)  150,  Williams,  J., 
enunciates  the  same  idea  thus:  "It  is  not  enough  to  say  that  there 
was  some  evidence.  ...  A  scintilla  of  evidence  .  .  .  clearly  would 
not  justify  the  judge  in  leaving  the  case  to  the  jury.  There  must  be 
evidence  on  which  thej'  might  reasonablj'  and  properly  conclude  that 
there  was  negligence,"  —  the  fact  in  that  case  to  be  established.    And 
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in  W/ieelton  v.  Hardisty,  8  E.  &  B.  262,  in  the  considered  judg- 
ment of  the  majority  of  the  Court,  it  is  said,  "  The  question  is,  whether 
the  proof  was  such  that  the  jury  would  reasonably  come  to  the  conclu- 
sion "  that  the  issue  was  proved.  "  This,"  they  say,  "is  now  settled 
to  be  the  real  question  in  such  cases  bj-  the  decisions  in  the  Exche- 
quer Chamber,  which  have  in  our  opinion  so  properly  put  an  end  to 
what  had  been  treated  as  the  rule,  that  a  case  must  go  to  the  jury  if 
there  were  what  had  been  termed  a  scintilla  of  evidence."  In  this  Lord 
Campbell  agreed,  though  diflfering  as  to  the  result  (see  8  E.  &  B. 
266).  Arid  taking  that  as  the  proper  test,  we  think  that  there  was  not 
in  this  case  evidence  on  which  the  jurj'  could  reasonably  find  that  it 
was  necessary  for  maintaining  the  defendant  in  the  station  of  life  in 
which  he  moved,  either  that  he  should  give  goblets  to  his  friends  or 
wear  shirt-buttons  composed  of  diamonds  and  rubies  costing  12?.  10s. 
apiece. 

We  must  first  observe  that  the  question  in  such  cases  is  not  whether 
the  expenditure  is  one  which  an  infant,  in  the  defendant's  position, 
could  not  properly  incur.  There  is  no  doubt  that  an  infant  maj-  buy 
jewelrj'  or  plate,  if  he  has  the  money  to  paj-  and  paj's  for  it.  But  the 
question  is  whether  it  is  so  necessary  for  the  purpose  of  maintaining 
himself  in  his  station  that  he  should  have  these  articles,  as  to  bring 
them  within  the  exception  under  which  an  infant  may  pledge  his  credit 
for  them  as  necessaries.  The  Lord  Chief  Baron,  in  his  judgment,  ques- 
tions whether  under  anj'  circumstances  it  is  competent  to  the  judge  to 
determine  as  a  matter  of  law,  whether  particular  articles  are  or  are  not 
to  be  deemed  necessaries  suitable  to  the  estate  and  condition  of  an  in- 
fant, and  whether,  if  in  any  case  the  judge  may  so  determine,  his  juris- 
diction is  not  limited  to  those  cases  in  which  it  is  clear  and  obvious  that 
the  articles  in  question  not  merely  are  not,  but  cannot  be,  necessaries 
to  an3'  one  of  any  rank,  or  fortune,  or  condition  whatever  ?  This  is  an 
important  principle  which,  if  correct,  full3^  supports  the  judgment  below  ; 
but  we  cannot  assent  to  it.  We  quite  agree  that  the  judges  are  not 
to  determine  facts,  and  therefore  where  evidence  is  given  as  to  anj'  facts 
the  jury  must  determine  whether  they  believe  it  or  not.  But  the  judges 
do  know,  as  much  as  juries,  what  is  the  usual  and  normal  state  of 
things,  and  consequently  whether  anj'  particular  article  is  of  such  a 
description  as  that  it  may  be  a  necessar3-  under  such  usual  state  of 
things.  If  a  state  of  things  exist  (as  it  well  may)  so  new  or  so  excep- 
tional that  the  judges  do  not  know  of  it,  that  may  be  proved  as  a  fact, 
and  then  it  will  be  for  the  jury  under  a  proper  direction  to  decide  the 
case.  But  it  seems  to  us  that  if  we  were  to  say  that  in  every  case 
the  jury  are  to  be  at  liberty  to  find  anything  to  be  a  necessary,  on  the 
ground  that  there  may  be  some  usage  of  society,  not  proved  in  evidence 
and  not  known  to  the  Court,  but  which  it  is  suggested  that  the  jur3'ma}'' 
know,  we  should  in  effect  sa3-  that  the  question  for  the  jmy  was  whether 
it  was  shabby  in  the  defendant  to  plead  infanc3\ 

We  think  the  judges  must  determine  whether  the  case  is,  such  as  to 
cast  on  the  plaintiff'  the  onus  of  proving  that  the  articles  are  within  the 
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exception,  and  then  whether  there  is  any  sufficient  evidence  to  satisfy- 
that  onus.  In  the  judgment  of  Bramwell,  B.,  in  the  Court  below,  many 
instances  are  put  well  illustrating  the  necessity  of  such  a  rule.  It  is 
enough  for  the  decision  of  this  case  if  we  hold  that  such  articles  as  are 
here  described  are  not  prima  facie  necessary  for  maintaining  a  young 
man  in  any  station  of  life,  and  that  the  burthen  lay  on  the  plaintiff  to 
give  evidence  of  something  peculiar  making  them  necessaries  in  this 
special  case,  and  that  he  has  given  no  evidence  at  all  to  that  effect. 

The  cases  will,  we  think,  be  found  to  be  quite  consistent  with  this 
view.  In  Peters  v.  Fleming,  6  M.  &  W.  42,  the  Court  took  judicial 
notice  that  it  ■vra.s  prima  facie  not  unreasonable  that  an  undergraduate 
at  college  should  have  a  watch,  and  consequently  a  watch  chain,  and 
that  therefore  it  was  a  question  for  a  jury  whether  the  watch  chain  sup- 
plied on  credit  in  that  particular  case  was  such  a  watch  chain  as  was 
necessary  to  support  himself  properly  in  his  degree.  In  lading  down 
the  law  as  to  the  particular  case,  Parke,  B.,  says  (6  M.  &  W.  47) : 
"All  such  articles  as  are  purely  ornamental  are  to  be  rejected,  as  they 
cannot  be  requisite  for  any  one."  Possibly  there  may  be  exceptional 
cases  in  which  things  purely  ornamental  may  be  necessary.  In  such 
a  state  of  things  as  we  believe  existed  at  the  close  of  the  last  century  it 
might  have  been  a  question  for  a  jury  whether  it  was  not  necessary,  for 
the  purpose  of  maintaining  his  station,  for  a  j'oung  gentleman  moving 
in  society  to  purchase'  wigs  and  hair  powder ;  but  as  a  general  rule,  and 
in  the  absence  of  some  evidence  to  show  that  the  usages  of  society  re- 
quired the  use  of  such  things,  we  think  the  rule  laid  down  in  Peters  v. 
Fleming,  6  M.  &  W.  47,  is  correct.  It  was  approved  of  in  Wharton 
V.  Mackenzie,  5  Q.  B.  606,  where  Coleridge,  J.,  says  (5  Q.  B.  612), 
that  in  some  cases  it  must  be  for  the  judge  to  decide  the  question. 
Where  evidence  is  given,  as  he  observes,  of  exceptional  circumstances, 
the  case  must  go  to  the  jurj'  with  proper  directions,  but  in  the  absence 
of  any  explanation  the  Court  will  decide,  ^o  m  Prooker  \.  Scott,  11 
M.  &  W.  67,  Parke,  B.,  during  the  course  of  the  argument,  says  (11  M. 
&  W.  68 :  "  Prima  facie ^  these  articles  are  not  necessaries  under 
the  circumstances,  and  the  tradesmen  must  show  them  to  be  so  ; "  and 
in  giving  judgment  he  says  (11  M.  &  W.  69)  :  "If  there  had  been 
any  explanation  of  the  circumstances  under  which  they  were  supplied, 
it  might  possibly  have  varied  the  case,  but  no  explanation  whatever  is 
given  of  them ; "  and  on  that  ground  a  nonsuit  was  entered. 

No  doubt  there  are  many  cases  in  which  the  Court  have  held  that 
such  evidence  had  been  given,  and  that  the  case  could  not  be  with- 
drawn from  the  jury,  several  of  which  are  cited  by  the  Lord  Chief  Baron 
in  his  judgment,  but  none  in  which  it  is  laid  down  that  the  Court  is 
bound  to  consider  itself  ignorant  of  every  usage  of  mankind,  and 
therefore  bound,  in  the  absence  of  all  evidence  on  the  subject,  to  take 
the  opinion  of  a  jury  as  to  whether  it  is  not  so  necessary  for  a  gentle- 
man to  wear  solitaires  of  this  description,  that,  though  an  infant,  he 
must  obtain  them  on  credit  rather  than  go  without. 
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There  is,  no  doubt,  a  possibility  in  all  eases  where  the  judges  have 
to  determine  whether  there  is  evidence  on  which  the  jur^'  ma}'  reason- 
ably find  a  fact,  that  the  judges  may  differ  in  opinion,  and  it  is  possible 
that  the  majority  may  be  wrong.  Indeed,  whenever  a  decision  of  the 
Court  below  on  such  a  point  is  reversed,  the  majoritj'  must  have  been 
so  either  in  the  Court  above  or  the  Court  below.  This  is  an  infirmity 
which  must  affect  all  tribunals.  But  in  the  present  case  we  do  not 
think  any  such  case  has  arisen,  for  we  do  not  understand  any  of  the 
judges  to  proceed  on  the  ground  that  they  think  that,  in  fact,  the  soli- 
taires of  this  expensive  character  were  shirt  buttons  reallj-  got  for  utilitj-, 
and  that  the  degree  of  ornament  was  only  accidental,  or  that  the  jury 
were  not  wrong  if  they  so  found,  but  on  the  ground  that  it  was  not  a 
question  for  the  Court  at  all. 

Taking  this  view  of  the  law  and  facts,  it  follows  that  the  judgment 
should  be  reversed,  and  a  nonsuit  entered.  It  becomes  thez-efore  un- 
necessary to  decide  whether  the  evidence  tendered  was  properly  rejected 
or  not.  That  is  a  question  of  some  nicety',  and  the  authorities  are  by 
no  means  uniform.  In  Bainhridge  v.  Pickering,  2  Wm.  Bl.  1325,  the 
Court  of  Common  Pleas  seem  to  have  acted  on  a  principle  which 
would  make  the  evidence  admissible.  In  Brayshaw  v.  Eaton,  7  Scott, 
183,  Bosanquet,  J.,  treats  it  as  clearl}'  admissible,  and  on  those  authori- 
ties the  Court  of  Queen's  Bench  (then  consisting  of  Blackburn,  J.,  and 
Mellor,  J.)  acted  in  Foster  v.  Redgrave}  There  is  much  to  be  urged 
in  support  of  the  view  taken  by  the  majorit}'  in  the  Court  below,  and 
we  desire  not  to  be  understood  as  either  overruling  or  affirming  that  de- 
cision. If  ever  the  point  again  arises,  the  court  before  which  it  comes 
must  determine  it  on  the  balance  of  authority  and  on  principle,  without 
being  fettered  by  a  decision  of  this  Court. 
•^  Judgment  reversed,  and  a  nonsuit  entered. 


A- 

BRIDGES   V.  THE   NORTH  LONDON   RAILWAY   COMPANY. 

House  of  Lords.     1874. 

[Reported  L.  E.  7  H.  L.  213.]  ^ 

Action  for  damages  for  negligence  in  causing  the  death  of  the 
plaintiff's  husband.     Plea  not  gniltj'. 

The  cause  was  heard  before  Mr.  Justice  Blackburn  at  the  Middle- 
sex Sittings  after  Michaelmas  Term,  1869. 

Mr.  Bridges,  who  resided  at  Highbury,  had  been  a  season  ticket- 
bolder  on  this  railway  for  some  time,  going  daily  between  that  place 

1  L.  R.  4  Ex.  35,  n.  8.  And  so  held  in  Johnstone  v.  Mar^s,  19  Q.  B.  D.  509  (1887), 
by  judges  of  the  Couii  of  Appeal.  —  En. 

2  A  part  of  the  case  is  omitted. 
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and  Broad  Street,  the  City  terminus  of  the  railway.  He  was  fifty-two 
years  of  age,  and  verj'  near  sighted.  On  the  20th  of  Januarj-,  1869, 
he  left  Broad  Street  at  6.40  p.m.  He  was  in  the  last  passenger  car- 
riage of  the  train,  the  very  last  carriage  being  the  guard's  compartment. 
The  train  arrived  at  Highbury  at  a  few  minutes  before  7  o'cloclc. 

The  tunnel  was  filled  with  steam,  the  night  being  damp.  The  station 
at  Highbury  appeared,  from  the  statement  in  the  case  prepared  for  the 
Exchequer  Chamber,  to  be  thus  formed :  Approaching  the  station  from 
London  there  is  a  tunnel  about  150  feet  in  length  ;  there  is  a  slope,  on 
which  was  Ij'ing  a  heap  of  hard  rubbish,  and  then  a  platform,  which  is, 
in  fact,  a  continuation  of  the  station  platform,  but  is  narrower,  and  is 
within  the  tunnel.  After  getting  through  the  tunnel  there  is  the  proper 
station  platform.  The  station  is  lighted.  There  is  a  lamp  at  the 
station  end  of  the  tunnel,  but  none  within  the  tunnel  itself.  On  this 
occasion  the  train  only  partial!}'  came  up  to  the  station  platform,  the 
last  two  carriages  being  within  the  tunnel.  The  last  but  one  stopped 
opposite  the  narrow  end  of  the  platform  ;  the  last,  in  which  Mr.  Bridges 
was  riding,  was  opposite  the  heap  of  hard  rubbish.  A  passenger  (after- 
wards called  as  a  witness  at  the  trial) ,  who  was  in  the  last  carriage  but 
one,  heard  the  name  of  the  station  called  out  in  the  usual  way  and  got 
out ;  he  alighted  on  the  narrow  platform  ;  "  after  he  got  out  he  heard 
the  warning,  '  Keep  your  seats,'  after  which  the  train  moved  on  to  the 
station.  The  witness  hearing  a  groan,  proceeded  farther  bacls  into  the 
tunnel,  and  found  the  deceased  lying  with  his  legs  across  the  rails, 
between  the  wheels  of  the  carriage,  and  his  body  on  the  rubbish.  The 
wheels  had  not  touched  his  legs  or  body.^  He  was  lying  about  ten  feet 
from  the  end  of  the  slope,  and  farther  within  the  tunnel."  His  leg  was 
broken,  and  he  had  received  mortal  internal  injuries  from  the  fall. 

Mr.  Justice  Blackburn  was  of  opinion  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendants,  and  directed  a  nonsuit ; 
but  the  jurj'  expressing  a  strong  opinion  to  the  contrar}',  a  verdict 
was  taken  for  the  plaintifl[',  the  jur}'  assessing  the  damages  at  £1200. 
'The  nonsuit  was  then  entered,  but  leave  was  reserved  to  move  to 
enter  the  verdict  for  the  plaintiff  for  the  damages  thus  contingently 
assessed. 

A  rule  was  accordingly  moved  for,  and,  after  argument  in  the  Court 
of  Queen's  Bench,  was  refused.  On  appeal  to  the  Exchequer  Chamber 
the  facts  were  stated  in  a  case,  power  being  reserved  to  the  judges  to 
draw  inferences  of  fact.  The  case  was  heard,  and  the  judgment  of  the 
court  below  was  aflflrmed  by  four  judges  to  three.  Law  Rep.  6  Q.  B. 
377.    This  appeal  was  then  brought. 

1  This  was  the  statement  in  the  case,  which  is  here  much  confused,  for  the  train  is 
represented  to  have  "moved  on,"  as  if  it  had  done  so  before  the  groan  was  heard",  and 
yet  the  deceased  is  represented  to  have  been  found  with  his  legs  between  the  wheels, 
neither  of  which  had  touched  him.  The  order  in  which  the  facts  occurred  was  most 
probably  this:  The  witness  found  the  deceased,  moved  his  legs  from  between  the 
wheels,  then  heard  the  warning,  and  then  the  train  moved  on. 
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The  judges  were  summoned,  and  Lord  Chief  Baron  Keelt,  Mr. 
Baron  Maktin,i  Mr.  Justice  Keating,  Mr.  Justice  Brett,  Mr.  Justice 
Denman,  and  Mr.  Baron  Pollock  attended. 

Mr.  Henry  James,  Q.  C,  and  Mr.  Kemp  (Mr.  Snagge  was  with  them), 
for  the  plaintiflf  in  error. 

Sir  J.  Kar slake,  Q.  C,  and  Mr.  Aspincdl,  Q.  C.  {Mr.  A.  Q.  Shiell 
was  with  them) ,  for  the  defendants  in  error. 

Lord  Caikns,  who  presided  in  the  absence  of  the  Lord  Chan- 
cellor, proposed  that  the  following  question  should  be  put  to  the 
judges : 

Whether  in  the  facts  stated  in  the  special  case,  and  having  regard  to 
the  liberty  thereby  given  to  the  Court  to  draw  any  inference  or  find 
any  facts  from  the  facts  therein  stated,  there  was  evidence  of  negli- 
gence on  the  part  of  the  respondents  which  ought  to  have  been  left  to 
the  jury? 

The  Lord  Chief  Baeon  requested  time  for  the  judges  to  answer 
the  question. 

Mr.  Baeon  Pollock.  My  answer  to  your  Lordships'  question  is 
in  the  affirmative. 

[The  learned  Baron  having  stated  the  facts  of  the  case,  said  :  —  ] 

The  general  rule  which  prescribes  the  duty  of  the  judge  presiding  at 
Nisi  Prius,  when  the  question  is  raised  whether,  at  the  close  of  the 
plaintiflf's  case,  there  is  evidence  which  ought  to  be  left  to  a  juiy,  is 
laid  down  in  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
Ryder  v.  Wombwell,  Law  Eep.  4  Ex.  32,  38,  where  the  question  being 
whether  articles  supplied  by  the  plaintiff  to  the  defendant,  who  was  an 
infant,  were  "  necessaries,"  the  Court  said :  "  The  first  question  is, 
whether  there  was  anj'  evidence  to  go  to  the  jury  that  either  of  the 
above  articles  was  of  that  description?  Such  a  question  is  one  of 
mixed  law  and  fact ;  in  so  far  as  it  is  a  question  of  fact  it  must  be  de- 
termined by  a  jurj',  subject  no  doubt  to  the  control  of  the  Court,  who 
may  set  aside  the  verdict  and  submit  the  question  to  the  decision  of 
another  jury ;  but  there  is  in  every  case,  not  merely  in  those  arising 
on  a  plea  of  infancy,  a  preliminary  question  which  is  one  of  law, 
namely,  whether  there  is  any  evidence  on  which  the  jur}-  could  properly 
find  the  question  for  the  party  on  whom  the  onus  of  proof  lies.  If 
there  is  not,  the  judge  ought  to  withdraw  the  question  from  the  jury 
and  direct  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict 
for  the  plaintiff  if  the  onus  is  on  the  defendant." 

This  is  a  clear  exposition  of  the  rule,  and  it  has  been  generallj' 
acquiesced  in  and  acted  upon,  and  it  follows  from  it  that  although  the 
question  of  negligence  or  no  negligence  is  usuallj-  one  of  pure  fact,  and 
therefore  for  the  jury,  it  is  the  duty  of  the  judge  to  keep  in  view  a 
distinct  legal  definition  of  negligence  as  applicable  to  the  particular 
case ;  and  if  the  facts  proved  by  the  plaintiff  do  not,  whatever  view 

1  Mr.  Baron  Martin  heard  the  argument,  but  retired  from  the  Bench  before  the 
judges'  opinions  were  delivered. 
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can  be  reasonably  taken  of  them,  or  inference  drawn  from  them  bj^  the 
jurors,  present  an  h^-pothesis  which  comes  within  that  legal  definition, 
then  to  withdraw  them  from  their  consideration. 

I  commence,  therefore,  by  considering  what  was  the  dutj'  of  the 
defendants  towards  their  passengers  upon  the  occasion  in  question,  the 
non-observance  of  which  would  constitute  negligence.  It  appears  to 
me  that  their  duty  may  be  stated  generally  by  saying  that  they  were 
bound  to  provide  a  proper  place  and  proper  means  for  alighting  at 
the  Highbury  Station,  and  this  involves  not  merely  the  actual  forma- 
tion of  the  platform,  and  the  length  and  position  of  the  train,  but  also 
the  time  at  which  the  passengers  could,  with  reference  to  the  usual 
course  of  the  journey  and  the  conduct  of  the  company's  servants,  rea- 
sonably suppose  that  the  proper  time  for  alighting  had  arrived. 

In  the  present  case  the  facts  given  in  evidence  bj'  the  plaintiff  fall 
short  of  those  which  actually  occurred,  and  this  seems  to  be,  as  in 
many  similar  cases  it  is,  essential  to  the  character  of  the  event.  Be- 
cause although  the  evidence  which  relates  to  the  stopping  of  the  train, 
whilst  the  last  two  of  the  passenger  carriages  were  within  the  tunnel, 
and  to  the  calling  out  by  the  porters  first  of  "Highbury"  and  then 
"Keep  j'our  seats,"  must,  being  uncontradicted,  be  accepted  as  fact; 
the  precise  time  when,  and  the  manner  in  which  the  deceased  attempted 
to  alight  is  left  to  be  inferred. 

The  jurymen,  had  the  facts  been  left  to  them,  might  have  inferred 
that  before  the  proper  time  for  the  deceased  to  alight  had  arrived,  the 
warning  "Keep  your  seats"  had  been  given,  and  the  train  had  moved 
on  towards  the  station,  and  if  this  had  been  so,  the  place  for  alighting 
provided  by  the  company  was  a  proper  one,  having  reference  to  the 
time  at  which  the  deceased  had  a  right  to  claim  such  provision,  —  or 
inverting  the  proposition,  he  had  no  right  to  alight  at  an  earlier  period, 
and  therefore  when  he  did  so,  he  hj  his  own  imprudence  contributed  to 
the  injuries  he  received.  But  it  must  be  remembered  that  a  passenger 
who  was  called  as  a  witness  was  in  the  last  carriage  but  one,  and  he 
heard  "  Highbury  "  called,  and  got  out  before  the  warning  "  Keep  your 
seats  "  was  given,  and  alighted  safely ;  because  although  within  the 
tunnel  his  carriage  was  opposite  to  the  narrow  platform. 
,  Now  taking  this  fact,  together  with  the  other  evidence  given  bj'  the 
plaintiff  as  it  stood,  without  contradiction  or  explanation  by  the  defend- 
ants, the  jury  might  fairly  have  found  that,  looking  to  the  ordinary 
requirements  of  the  passenger  trafHc,  the  length  of  the  platform  was 
insufficient,  or  if  in  itself  sufficient,  that  there  was  negligence  on  the 
part  of  those  in  charge  of  the  train,  in  stopping  it  before  it  was  wholly 
alongside  the  platform,  or  on  the  part  of  the  porters  in  calling  out 
"  Highbury"  before  the  train  was  wholly  alongside.  The  defendants 
might  have  shown  that  there  were  exceptional  circumstances  which 
rebutted  this  inference,  as  that  the  brake  power  was  diminished  by  some 
accident  over  which  they  had  no  control,  that  the  rails  were  by  some 
unforeseen  event  unusually  slippery,  or  that  a  dense  fog  prevented  the 
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porters  from  seeing  the  exact  position  of  the  train,  but  all  this  is  beside 
the  present  question. 

Then  it  is  said  that  assuming  there  was  some  evidence  of  negligence 
on  the  part  of  the  defendants,  the  plaintiflf  must  have  acted  so  rashly 
or  carelessly  as  to  disentitle  him  to  recover.  I  say  must,  because  that 
he  maj'  have  done  so  would  not  be  sufficient  to  support  the  defendants' 
contention.  It  appears  to  me  that  the  jurors  were  entitled  to  assume 
that  prima  facie  the  deceased  would  conduct  himself  with  ordinary 
prudence  and  discretion,  and  that  there  was  evidence  from  which  they 
might  fairly  have  found  that  the  deceased,  having  heard  "  Highbxny  " 
called  out,  and  finding  the  train  had  stopped,  got  out  of  the  carriage  be- 
fore it  moved  out  of  the  tunnel,  and  whilst  it  was  opposite  the  hard  rub- 
bish, supposing  that  he  would  alight  on  the  platform.  Had  he  known 
the  rubbish  was  there  instead  of  the  platform,  to  jump  out  on  to  it  with 
such  a  fall  as  would  break  his  leg,  and  occasion  mortal  internal  injuries, 
would  indeed  have  been  negligent  and  rash  in  the  extreme.  But  it  was 
two  hours  after  sunset,  there  was  no  light  within  the  tunnel,  and  the  de- 
ceased was  near  sighted,  and  he  might  well  have  supposed  he  would 
step  on  to  the  platform,  as  did  the  passenger  in  the  next  carriage,  with 
impunity. 

The  plaintiflf  no  doubt  is  bound  to  make  out  her  case,  and  cannot  by 
a  bare  suggestion  challenge  its  rebuttal,  and  if  what  I  have  stated  was 
all  mere  speculation,  it  ought  not  to  have  gone  to  the  jury,  but  if  it  was 
an  inference  which  could  be  fairly  drawn  from  the  facts  proved  in  the 
same  manner  as  things  unseen  or  unproved  —  which  in  the  eye  of  the 
law  are  the  same  —  are  constantly  inferred  and  found  as  facts  by  a 
jur}',  then  the  evidence  should  have  been  submitted  to  the  jury,  together 
with  any  which  the  defendants  chose  to  adduce,  and  which  might  have 
exculpated  or  further  inculpated  them  according  as  their  witnesses 
knew  more  of  the  occurrence,  and  confirmed  or  displaced  the  evidence 
for  the  plaintiflf. 

This  is  not  merely  the  view  which  presents  itself  to  my  mind  upon 
the  consideration  of  the  facts  themselves,  but  the  more  I  have  studied 
the  judgments  of  those  learned  judges  from  whose  opinion  I  have  the 
misfortune  to  difier,  the  more  I  have  been  led  to  the  conclusion  that  it 
cannot  correctly  be  affirmed  that  under  no  circumstances  could  the  jurj' 
have  reasonabty  drawn  the  two  inferences  that  there  was  negligence  of 
the  company's  servants  and  no  contributory  negligence  on  the  part  of 
the  deceased. 

In  this  view  of  the  case  it  is  unnecessary  for  me  to  consider  piece- 
meal the  conduct  of  the  defendants'  servants,  or  the  proper  effect  to  be 
attributed  to  the  calling  out  by  the  porter  of  the  name  of  the  station. 
Its  intention  as  an  invitation  to  alight  must  obviously  be  often  condi- 
tional, and  I  concur  in  the  view  that  is  taken  of  it  by  the  late  Mr. 
Justice  Willes  in  his  judgment  in  this  case  in  the  Court  of  Exchequer 
Chamber,  where  he  says :  "  It  is  an  announcement  hy  the  railwa3-  offi- 
cers that  the  train  is  approaching  or  has  arrived  at  the  platform,  and 
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that  the  passengers  may  get  out  whefi'  the  train  stops  at  the  platform, 
or  under  circumstances,  induced  an<^  caused  by  the  companj-,  in  which 
the  man  reasonably  supposes  he  is'^getting  out  at  the  place  where  the 
company  intended  him  to  alight." 

In  the  course  of  the  argumeht  at  the  bar  several  cases  were  cited  in 
which  actions  had  been  brought  by  railway  passengers  against  the  com- 
panies by  which  they  wereijarried,  to  recover  compensation  for  injuries 
received  in  consequence  c£  alleged  omission  to  supply  proper  and  safe 
means  for  alighting ;  butBHs  these  cases  varied  in  their  circumstances, 
and  none  of  them  was  identical  with  the  present,  I  do  not  feel  that 
farther  allusion  to  them  would  assist  your  Lordships,  though  I  ought  to 
add  that  I  can  find  no  deQJsion  which  is  contrary  in  principle  to  the 
view  which  I  respectfully,  submit.  .  .  . 

Mr.  Justice  Brett.  My  Lords,  before  determining  whether  there 
is  or  is  not  evidence  fit  to  be  left  to  a  jury  in  support  of  questions,  one 
must  know  what  the  questions  are  which  are  to  be  so  left.  It  seems 
impossible  to  answer  satisfactorily  the  question  whether  there  was  or 
was  not  evidence  of  negligence  which  ought  to  have  been  left  to  the 
jury,  without  first  determining  the  form  in  which  the  question  of  negli- 
gence, if  left,  should  be  judicially  stated  to  a  jury.  It  is  farther  neces- 
sary, as  it  seems  to  me,  to  consider  the  formula  which  should  be  applied 
to  the  facts  in  evidence,  in  order  to  see  whether  they  ought  or  ought 
not  to  be  left  to  the  jury.  And  farther,  how  much  of  the  dealing  with 
facts  is  within  the  province  of  the  judge,  and  how  much  is  exclusively 
within  the  province  of  the  jury.  .  .  . 

Such  is  the  direction  to  the  jury,  but  before  giving  this  direction  it 
is  the  duty  of  the  judge  to  determine  whether  there  is  evidence  fit  to 
be  left  to  the  jury  on  each  of  the  propositions  which  it  is  necessary 
that  the  plaintiff  should  establish.  This,  being  a  duty  cast  exclusively 
on  the  judge,  is  a  question  to  be  decided  according  to  some  proposition 
or  rule  of  law.  What  is  that  proposition  or  rule  of  law  which  the 
judge  is  bound  to  apply  to  the  evidence  in  order-to  determine  this  ques- 
tion of  law?  It  cannot  merely  be,  is  there  evidence?  That  has  no 
meaning  without  a  further  proposition  defining  when  it  is  to  be  consid- 
ered in  point  of  law  that  there  is  evidence.  Without  a  proposition  or 
rule  which  can  be  enunciated  or  predicated,  there  is  no  rule  of  law  ;  a 
rule  of  law  can  always  be  predicated  in  terms.  The  proposition  seems 
to  me  to  be  this :  are  there  facts  in  evidence  which  if  unanswered  / 
Would  justify  men  of  ordinary  reason  and  fairness  in  aflirming  the  | 
question  which  the  plaintiff  is  bound  to  maintain  ?  It  may  be  said 
that  this  is  so  indefinite  as  to  amount  to  no  rule,  that  it  leaves  the 
judge  after  all  to  say  whether  in  his  individual  opinion  the  facts  in  evi- 
dence would  prove  the  proposition  ;  but  I  cannot  think  so.  It  is  surely 
possible  to  admit  that  reasonable  and  fair  men  might  come  to  a  conclu- 
sion which  oneself  would  not  arrive  at.  And  judges  may  be  able  rea- 
sonably to  say  frequently,  that  although  they  would  not  upon  the  facts 
have  come  to  the  same  conclusion  to  which  the  jury  has  come,,  yet  they 
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or  he  cannot  say  but  that  reasonable  and  fair  men  might  agree  with  the 
conclusion  of  the  jur}' ;  or,  in  other  words,  that,  although  thej'  would 
not  have  arrived  at  the  same  conclusion,  it  is  not  contrary  to  reason  to 
have  arrived  at  it.  .  .  . 

If  the  judge,  not  deciding  the  final  issues  according  to  his  own  indi- 
vidual view,  but  determining  according  to  the  propositions  last  laid 
down,  holds  that  there  is  no  evidence  fit  to  be  left  to  the  jurj-  on  some 
one  of  the  cardinal  questions  before  stated,  he  must  direct  the  jur3-  as 
matter  of  law  that  there  is  no  case  in  favor  of  the  plaintiff,  or  he  must 
nonsuit  the  plaintiff.  If  he  holds  that  there  is  evidence  on  eacli  of  the 
cardinal  questions,  he  must  leave  the  case  to  the  jurj'  according  to  the 
direction  in  point  of  law  before  laid  down  in  this  opinion.  When 
the  judge  has  so  directed  the  jury  as  to  the  law  he  has  finished  all 
which  it  is  legal  for  him  exclusively  to  determine  in  the  case.  He 
ought  then,  though  I  do  not  think  there  is  any  legal  absolute  obligation 
on  him  to  do  so,  to  point  out  to  the  jurors  the  bearing  of  the  facts  in 
evidence  upon  each  of  the  questions  which  they  must  determine,  and 
which  of  the  facts  are  in  his  judgment  in  dispute,  and  that  there  are  not 
only  the  facts  dtreetly  deposed  to  which  are  to  be  considered,  but  facts 
or  propositions  oR^fact  which  are  to  be  inferred  from  the  facts  directly 
deposed  to,  and  finally  that  it  is  for  them  to  say  whether  the  facts 
direct! J'  in  evidence  and  adopted  bj'  them,  and  the  facts  and  proposi- 
tions of  fact  inferred  by  them,  do  or  do  not  amount  in  their  judgment 
to  proof  of  the  propositions  which  the  plaintiff  is  bound  to  maintain. 
But  the  judge  has  no  legal  right  either  directly  or  indirectly  to  force 
upon  the  jury  his  view  of  any  fact  or  inference  of  fact.  Yet  he  will  do 
so  if  he  states  questions  of  fact  as  if  they  were  questions  of  law.  For 
instance,  when  he  asks  whether  what  happened  amounted  to  an  invita- 
tion to  the  plaintiff  to  alight.  If  he  leaves  that  question  without  ex- 
planation, he  leads  the  jury  to  conclude  that  if  there  was  nothing 
amounting  to  an  invitation,  the  plaintiff  in  alighting  must  have  been 
guilty  of  want  of  ordinarj'  care.  Yet,  surely,  he  may  not  have  been 
so  guilty  though  there  was  nothing  like  an  invitation.  So  when  it  is 
asked  whether  what  was  done  or  omitted  amounted  to  a  trap.  The 
jurors  are  led  to  believe  that  if  there  was  no  trap  the  plaintiff  must 
have  been  guilty  of  a  want  of  ordinary  care  or  skill  in  alighting.  Yet, 
again,  he  may  not  have  been  so  guilty,  though  there  was  nothing  like  a 
trap.  So  when  judges  have  stated  that  the  calling  out  of  the  name  of 
a  station  is  no  intimation  that  the  passengers  raaj'  on  the  stopping 
of  the  train  alight.  That  seems  to  me  to  be  a  matter  of  experience  of 
life  and  habits,  which  is  solelj*  for  the  determination  of  the  jur}'.  And 
so,  finally,  when  a  judge  lays  down  that  if  such  and  such  things  were 
done,  or  omitted  to  be  done,  there  was  or  was  not  a  want  of  ordinary 
care  or  skill,  he  has,  in  my  opinion,  laid  down  a  proposition  of  fact  and 
not  of  law.  What  men  of  ordinary  care  and  skill  would  or  would  not 
do  under  certain  circumstances  is  matter  of  experience,  and  so  of  fact, 
which  a  jury  only  ought  to  determine.    It  seems  to  me  that  it  will  aid 
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the  consideration  of  what  is  the  proposition  or  rule  of  law  which  is  to 
govern  the  determination  of  a  judge  whether  there  is  or  is  not  evidence 
fit  to  be  left  to  a  jury,  to  consider  what  duty  with  regard  to  facts  is  cast 
upon  the  judge  after  the  jury  has  found  a  verdict.  •  He  must  undoubt- 
edly determine  whether  the  verdict  is  against  the  weight  of  evidence. 
Here,  again,  I  think  that  a  definite  rule  of  conduct,  or,  in  other  words, 
a  definite  proposition  for  legal  application,  which  is,  I  think,  a  proposi- 
tion of  law,  to  be  applied  to  the  facts  in  evidence,  should  be  laid  down. 
That  proposition  cannot  be  whether  the  judge  agrees  in  opinion  with 
the  jury.  If  so,  the  judge  has  left  to  the  jury  evidence  which  he  has 
already  decided  to  be  such  as  it  is  not  unreasonable  to  act  upon,  and 
yet  when  it  is  acted  on  he  overrules  it.  I  do  not  speak  here  of  the 
cases  in  which  a  judge  maj',  for  precaution's  sake,  leave  matter  to  the 
jury,  reserving  for  more  careful  consideration  by  the  court  the  question 
whether  there  was  evidence  fit  to  be  left  to  the  jury.  The  proposition 
or  rule  of  conduct  to  be  applied  to  the  consideration  of  the  verdict 
seems  to  me  to  be  identical  with  that  to  be  applied  to  the  evidence 
before  leaving  the  case  to  the  jury.  It  is,  again,  not  whether  the 
judge  would  have  decided  in  the  same  way,  but  whether  the  verdict 
is  such  as  reasonable  and  fair  men  might  not  unfairly  arrive  at,  or, 
in  other  words,  whether  the  decision  is  such  as  would  be  clearly  wrong 
in  the  judgment  of  the  great  majority  of  ordinarily  reasonable  and 
fair  men. 

The  importance  of  the  distinction  as  applied  to  this  class  of  cases 
seems  to  me  to  be  manifest.  A  judge  may  be  of  opinion  that  the 
calling  out  of  the  name  of  the  station  ought  not  in  any  way  to  actuate 
the  passenger ;  jury  after  jury  may  decide  that  according  to  the  ordi- 
nary understanding  both  of  railway  oflScials  and  passengers  it  is  an 
indication  upon  which  a  passenger  may  fairly  rely  that,  directly  the 
train  stops  he  may,  unless  he  receives  some  other  warning,  safely 
alight.  A  judge  may  think  that  If  a  passenger  himself  opens  the  car- 
riage door  and  alights,  it  is  conclusive  against  him  that  he  alighted 
without  ordinary  care  ;  jury  after  jury  may  find  that  a  passenger  may, 
without  being  guilty  of  a  want  of  ordinary  care,  himself  open  the  door 
and  alight.  A  judge  maj-  propose  this  dilemma :  If  the  passenger 
alights  and  falls  when  it  is  dark  he  is  imprudent  and  cannot  recover ; 
if  he  descends  and  falls  when  it  is  light  he  is  unskilful  and  cannot 
recover.  A  jury  may  find  that  neither  part  of  this  dilemma  is  true.  If 
courts  or  a  judge  may  overrule  such  decisions  because  they  or  he  do  not 
agree  with  them,  they  ought  logically  to  overrule  decision  after  de- 
cision. And  yet  each  successive  decision  would  prove  more  distincjily 
the  opinion  of  men  of  ordinary  intelligence.  If  such  decisions  may  be 
overruled  on  the  mere  ground  that  the  courts  or  judges  do  not  agree 
with  them,  juries  are  bound  to  matters  of  fact  by  the  view  of  the  judges 
as  to  facts.    This  cannot  be.  .  .  . 

Applying  to  the  question  proposed  by  j'our  Lordships  the  rule  I  have 
submitted  to  be  the  right  one,  I  cannot  entertain  any  doubt  that  there 
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was  in  this  case  evidence  fit  to  be  left  to  the  jurj',  and  I  therefore 
answer  your  Lordships'  question  in  the  affirmative. 

The  Lord  Chancellor  [Lord  Cairns].  .  .  .  My  Lords,  I  am  bound 
to  say  that  if  it  had  fallen  to  me  to  review  averdict  of  a  jur^-  given 
against  a  company  under  these  circumstances,  without  any  evidence  to 
explain  the  facts  which  I  have  stated,  I  should  have  been  of  opinion 
that  the  jury  had  come  to  a  natural  and  proper  conclusion.  But  the 
onlj'  question  which  your  Lordships  have  to  deal  with  is.  Was  there  in 
this  case  evidence  of  negligence  to  go  to  the  jury?  In  my  opinion 
there  clearly  was. 

My  Lords,  the  fate  of  this  litigation  is  somewhat  singular.  The 
course  of  it  appears  to  me  to  afford  a  strong  and  marked  proof  of  the  ' 
advantage  which  sometimes  arises  from  a  fresh  hearing,  by  way  of  ap- 
peal, of  a  cause  of  this  kind.  At  the  trial,  as  I  have  stated  to  your 
Lordships,  Mr.  Justice  Blackburn  was  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury,  and  nonsuited  the  plaintiff'.  On  the  appli- 
cation to  the  Court  of  Queen's  Bench  for  a  rule  to  set  aside  the  non- 
suit, there  were  present  Mr.  Justice  Blackburn,  Mr.  Justice  Mellor,  Mr. 
Justice  Lush,  and  Lord  Chief  Justice  Cockburn.  As  I  understand  the 
observations  of  the  Lord  Chief  Justice,  he  would  himself  have  been  of 
opinion,  with  a  certain  qualification,  that  there  was  evidence  of  negli- 
gence to  go  to  the  jury ;  but  he  said,  if  a  rule  was  granted,  it  would  be 
certain  in  that  court  to  be  discharged,  and  therefore  it  was  refused.  I 
take  it,  therefore,  that  in  the  Court  of  Queen's  Bench  in  this  case  there 
was  that  amount  of  difference  of  opinion  to  which  I  have  referred.  .  In 
the  Court  of  Exchequer  Chamber,  four  Barons  of  Exchequer,  namely, 
Mr.  Baron  Bramwell,  Mr.  Baron  Channell,  Mr.  Baron  Pigott,  and  Mr. 
Baron  Cleasbj^  were  of  opinion  that  the  nonsuit  was  right,  and  that  there 
was  no  evidence  to  go  to  the  jurj'.  The  Lord  Chief  Baron,  Mr.  Justice 
Willes,  and  Mr.  Justice  Keating,  were  of  a  different  opinion ;  there- 
fore, there  was  a  division  of  four  against  three.  Your  Lordships  have 
had  the  benefit  of  the  opinion  of  five  learned  judges,  two  of  whom  were 
those  who  had  already  given  their  opinions  in  the  Court  below,  namel}', 
the  Lord  Chief  Baron  and  Mr.  Justice  Keating,  the  other  three  being 
Mr.  Justice  Brett,  Mr.  Justice  Denman,  and  Mr.  Baron  Pollock,  and  they 
are  unanimously  of  opinion  that  there  was  evidence  of  negligence  to  go  to 
the  jury ;  and,  so  far  as  I  am  aware,  any  of  your  Lordships  who  heard 
the  case  would  also  have  no  doubt  that  there  was  evidence  of  negligence 
to  go  to  the  jury.  Therefore,  looking  both  to  the  advice  of  the  learned 
judges  to  this  House,  and  to  the  opinion  of  your  Lordships,  I  think  it 
may  be  taken  that  there  has  been  no  difference  of  opinion  in  this  House 
that  there  was  evidence  to  go  to  the  jury.  I  think  that  that  unanimity 
has  been  arrived  at  from  the  repeated  hearings  of  this  case,  which  have 
no  doubt  caused  some  delay  and  some  expense ;  but  I  trust  the 
case  may  be  found  useful  in  future  as  negativing  the  idea  that,  under 
circumstances  such  as  I  have  described,  a  case  is  to  be  withdrawn  from 
the  jury,  and  the  mind  of  the  jury  not  to  be  farther  exercised  upon  it. 
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My  Lords,  I  submit  to  your  Lordships  that  the  proper  course  is  to 
reverse  the  judgment  of  the  Exchequer  Chamber,  and  (as  has  been 
agreed  shall  be  done)  to  direct  that,  in  the  Court  of  Queen's  Bench, 
judgment  shall  be  entered  up  for  the  sum  assessed  by  the  jury,  namelj', 
£1,200.  ... 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed,  and  the 
verdict  to  be  entered  for  the  plaintiff  for  the  sum  of  £1,200.^ 
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Supreme  Court  of  the  United  States.     1888. 

[BepoHed  128  U.  S.  US.] 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Henry  H.  IngersoU,  for  plaintiff  in  error. 

Mr.  William  M.  Baxter,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

1  See  Met.  Ry.  Co.  v.  Jackson,  3  App.  Cas.  193  (1877),  in  which  Mr.  Justice  Brett 
had  left  a  question  of  negligence  to  the  jury,  and  had  been  sustaiiied  by  the  Common 
Pleas  Division.  The  Court  of  Appeal  was  equally  divided.  The  House  of  Lords 
unanimously  reversed  the  judgment  of  the  Common  Pleas,  which  had  been  thus  sus- 
tained, and  under  the  rule  agreed  upon  in  the  case  nonsuited  the  plaintiff,  holding 
that  there  was  no  evidence  proper  to  submit  to  the  jury.  The  Lord  Chancellor 
(Cairns)  said :  "Your  Lordships,  in  the  case  of  Bridges,  did  not  lay  down  .  .  .  any 
new  rule  upon  this  subject.  It  is  indeed  impossible  to  lay  down  any  rule  except  .  .  . 
that  from  any  given  state  of  facts  the  judge  must  say  whether  negligence  can  legiti- 
mately be  inferred,  and  the  jury  whether  it  ought  to  be  inferred"  (p.  200).  See  also 
Dublin,  &c.  Ry.  Co.  v.  Slattery,  3  App.  Cas.  1155  (1878),  in  which,  after  exactly  the 
same  experience  in  the  Irish  lower  courts,  the  House  of  Lords  affirmed  the  judgment, 
diss.  Lords  Hatherley,  Coleridge,  and  Blackburn.  In  the  case  of  Belt  v.  Lawes,  as  re- 
ported in  the  London  Times  of  March  18,  1884,  the  Court  of  Appeal  sustained  the 
verdict  of  a  jury  on  a  question  of  damages,  as  against  the  decision  of  the  Divisional 
Court.  In  the  course  of  his  opinion,  not  elsewhere  preserved,  the  Master  of  the  Eolls 
(Brett),  after  saying  that  under  the  rule  in  such  cases,  the  verdict  can  only  be  im- 
peached when  the  court  can  say  that  reasonable  men  could  not  fairly  find  as  the  jury 
have  done,  went  on  to  say :  "It  has  been  suggested  that  this,  if  the  court  sets  aside 
the  verdict,  is  a  judgment  that  the  jury  are  not  reasonable  men  ;  but  it  only  decides 
that  the  jury  may  have  acted  from  sympathy  or  prejudice,  or  from  having  overlooked 
some  view  of  the  case  which,  if  they  had  observed  [it],  would  have  made  them  find  other- 
wise. It  has  been  suggested  that  if,  acting  on  this  rule,  one  judge  differs  from  another 
as  to  whether  a  verdict  is  against  the  weight  of  evidence,  he  must  be  of  opinion  that 
his  brother  judge  is  devoid  of  sense  or  reason.  Such  a  suggestion,  however,  unless 
made  only  as  a  pleasantry,  may  be  passed  by  with  scorn.  The  difference  is  a  difference 
of  opinion  upon  a  matter  of  admitted  difficulty.  It  has  been  said,  indeed,  that  the 
difference  between  the  rule,  and  the  question  whether  the  judges  would  have  decided 
in  the  same  way  as  the  jury,  is  evanescent,  and  that  the  solution  of  both  depends  oi^ 
the  opinion  of  the  judges.  The  last  part  of  the  observation  is  tme,  but  the  mode  in 
which  the  subject  is  approached  makes  the  greatest  difference.  To  ask,  '  Should  wa 
have  found  the  same  verdict  ? '  is  surely  not  the-  same  thing  as  to  ask  whether  th^e  is 
room  for  a  reasonable  difference  of  opinion." —  Ed. 

12 
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This  is  an  action  brought  by  W.  C.  Jones  against  the  East  Tennes- 
see, Virginia,  and  Georgia  Railroad  Company  to  recover  damages  for  a 
personal  injury  inflicted  upon  him  by  his  being  struck  by  an  engine 
belonging  to  the  defendant  company. 

The  suit  was  originally  brought  in  the  local  State  court,  but  was 
afterwards  removed  by  the  railroad  companj-  into  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Tennessee.  On  the  trial, 
after  considerable  testimony  had  been  introduced  on  both  sides,  the 
court  gave  the  jury  the  following  instrnctions :  — 

"This  case,  gentlemen,  does  not  come  within  the  purview  of  sub- 
sections [3,  4,]  of  section  1166  of  the  Code  of  Tennessee.  It  must 
be  determined  upon  the  principles  of  the  common  law  as  interpreted 
and  administered  by  the  Supreme  Court  of  the  United  States.  It  is 
not  necessary  for  me  to  explain  what  would  or  would  not  be  negli- 
gence on  the  part  of  the  defendant ;  for  it  may  be  conceded  that  the 
defendant  was  negligent  in  running  its  train,  without  its  brakes  in 
good  condition,  at  a  higher  rate  of  speed  than  was  proper  or  safe 
under  the  circumstances  of  this  case,  and  still  the  plaintiff  would  not 
be  entitled  to  recover,  simply  because  such  negligence,  if  it  existed, 
did  not  cause  the  injurj'  complained  of.  In  the  judgment  of  this  court, 
based  upon  the  facts  shown  in  evidence  and  not  controverted  by  the 
argument,  touching  the  manner  of  plaintiff's  collision  with  defendant's 
engine,  the  plaintiff  was  guiltj'  of  such  contributory  negligence  as  pre- 
cludes him  from  all  right  to  recover  in  this  action.  The  court  there- 
fore instructs  you  to  return  a  verdict  for  the  defendant." 

It  will  be  seen  from  his  language  that,  while  the  court  was  of  the 
opinion  that  the  company  was  guilty  of  such  negligence  as  would  ren- 
der it  liable  in  this  action,  it  was  relieved  from  that  liability  bj^  con- 
tributory negligence  on  the  part  of  the  plaintiff.  It  did  not,  therefore, 
permit  the  jurj^  to  pass  either  upon  the  negligence  of  the  defendant  com- 
pany or  the  contributory  negligence  of  the  plaintiff. 

The  ground  upon  which  the  court  based  this  decision  is  not  shown, 
except  so  far  as  appears  from  the  statement  in  the  extract  above 
quot^,  that  "upon  the  facts  shown  in  evidence  and  not  controverted 
by  tiie  argument,  touching  the  manner  of  the  plaintifTs  collision  with 
defendant's  engine,  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  precludes  him  from  all  right  to  recover  in  this  action."  It  is 
not  to  be  inferred  from  this  statement  that  counsel  for  the  plaintiff  con- 
ceded that  he  was  guilty  of  contributory  negligence  ;  but  tiie  court  pro- 
ceed upon  the  idea  that  the  facts,  which  in  its  judgment  were  shown  in 
evidence,  not  being  controverted  by  argument,  were  sufficient  to  estab- 
lish such  negligence. 

The  evidence  is  embodied  in  the  bill  of  exceptions  before  us,  and  we 
cannot  agree  with  the  Circuit  Court  that  there  was  such  a  clear  case  of 
negligence  on  the  part  of  the  plaintiff  as  to  justify  the  court  in  with- 
drawing the  whole  subject  from  the  consideration  of  the  jury.  The 
plaintiff  himself  states  that  he  was  in  the  depot  of  the  defendant  on 
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business  ;  that  the  passenger  platform  was  alongside  the  tracks,  which 
ran  between  it  and  the  depot ;  there  was  also  a  side-track  that  went 
through  the  depot ;  that  he  passed  out  of  the  depot  by  the  usual  way, 
and  was  struck  between  the  wall  of  the  depot  and  the  platform.  He 
further  says  that  the  way  he  was  going  he  could  not  see  a  train  approach- 
ing from  the  east  because  there  was  a  car  on  the  side-track,  and  he  had 
no  warning  of  any  approaching  train,  although  he  listened  as  he  went 
out  of  the  depot.  There  is  also  some  evidence  that  there  was  so  much 
noise  about  the  place  of  exit  from  the  depot  that  the  sound  of  the  ad- 
vancing train  could  not  be  distinguished.  On  the  other  hand,  there  is 
some  testimony  to  show  that  the  plaintiff  ran  carelessly  through  the 
depot ;  that  he  knew  the  train  was  approaching,  and  that  he  might 
have  guarded  himself  against  it  if  he  had  stopped  at  the  exit  of  the 
depot  long  enough  to  have  looked  about  him. 

But  we  think  these  are  questions  for  the  jury  to  determine.  We  see 
no  reason,  so  long  as  the  jury  system  is  the  law  of  the  land,  and  the 
jury  is  made  the  tribunal  to  decide  disputed  questions  of  fact,  why  it 
should  not  decide  such  questions  as  these  as  well  as  others.  There  is 
nothing  in  a  case  in  which  it  is  conceded,  fully  and  unreservedly,  that 
the  defendant  company  is  in  fault  on  account  of  the  manner  of  running 
its  trains,  such  as  the  high  rate  of  speed  and  other  careless  matters  men- 
tioned by  the  court  in  its  instructions,  which  should  justify  the  court  in 
refusing  to  submit  to  the  jury  the  question  whether  the  defendant  com- 
pany is  relieved  from  the  liability  incurred  by  it,  by  reason  of  the  acts 
of  the  plaintiff  showing  that,  in  some  degree,  he  nia}'  not  have  been  as 
careful  as  the  most  cautious  and  prudent  man  would  have  been. 

Instead  of  the  course  here  pursued,  a  due  regard  for  the  respective 
functions  of  the  court  and  the  jury  would  seem  to  demand  that  these 
questions  should  have  been  submitted  to  the  jury,  accompanied  by  such 
instructions  from  the  presiding  judge  as  would  have  secured  a  sound 
verdict.  We  think  the  case  is  covered  by  that  of  ITane  v.  The  North- 
ern Central  Railway  Co.,  128  U.  S.  91,  in  which  the  opinion  of  this 
court  was  delivered  by  Mr.  Justice  Harlan,  Oct.  22,  1888. 

We  forbear  to  discuss  the  facts  further  at  this  time,  as  we  do  not 
wish  to  prejudice  the  case  before  the  jury,  in  the  further  proceedings 
which  must  be  had.  , 

Thejud,gment  of  the  Circuit  Court  is  reversed,  with  instructions  to 
grant  a  new  trial. 
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TEEEE  HAUTE,    &c.   RAILROAD   COMPANY  v.  VOELKER. 
Supreme  Court  op  Illinois.     1889. 

[Seported  129  III.  .540.]  i 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ;  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  St.  Clair  County,  the 
Hon.  George  W.  Wall,  J.,  presiding. 

Mr.  John  Q.  Williams  and  Mr.  A.  8.  Wilderman,  for  the 
appellant. 

Mr.  W.  G.  JTueffner,  for  the  appellee. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court :  — 

This  was  an  action  on  the  case,  brought  by  Julia  Voelker,  adminis- 
tratrix of  the  estate  of  Edward  Voelker,  deceased,  against  the  Terra 
Haute  and  Indianapolis  Railroad  Companj-,  to  recover  damages  for  the 
death  of  the  plaintiffs  intestate.  The  trial,  which  was  had  before  the 
court  and  a  jury,  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $3,500, 
and  for  that  sum  and  costs  the  court,  after  denying  the  defendant's  mo- 
tion for  a  new  trial,  gave  judgment  for  the  plaintiff.  Said  judgment 
was  aflSrmed  by  the  Appellate  Court  on  appeal,  and  by  an  appeal  from 
that  court  the  record  is  brought  here  for  review. 

The  declaration  contains  five  counts,  but  a  demurrer  having  been 
sustained  to  the  first  and  second,  only  the  remaining  three  are  brought 
up  by  the  transcript  of  the  record.  Each  of  said  counts  alleges  that  the 
deceased,  at  the  time  he  received  the  injuries  of  which  he  died,  was 
riding,  with  all  due  care  and  caution,  in  a  wagon  drawn  by  two  horses, 
along  St.  Clair  Avenue,  in  the  citj-  of  East  St.  Louis,  and  that  at  the 
point  where  said  avenue  crosses  the  track  of  tlie  defendant's  railroad, 
the  wagon  in  which  he  was  riding  was  struck  by  a  locomotive  engine 
running  on  said  railroad,  and  that  the  deceased  thereb}'  received  the 
injuries  of  which  he  soon  thereafter  died. 

The  third  count  alleges  a  breach  by  the  defendant  of  its  statutory 
duty  to  cause  a  bell  of  at  least  thirty  pounds  weight  to  be  rung  or  a 
steam  whistle  to  be  sounded  on  the  engine  at  least  eightjTods  from  the 
highway,  and  kept  ringing  or  whistling  until  the  highway  was  reached, 
and  that  bj'  reason  of  such  breach  of  its  statutory  duty,  said  locomotive 
engine  collided  with  said  wagon  and  inflicted  said  injuries. 

The  fourth  count  alleges  an  ordinance  of  the  city  of  East  St.  Louis 
limiting  the  speed  at  which  passenger  trains  should  be  run  in  or  through 
said  city  to  ten  miles  per  hour,  and  also  alleges  that  the  servants  of  the 
defendant,  at  the  time  the  deceased  was  injured,  were  running  its  engine 
and  train,  within  said  city,  at  a  rate  exceeding  ten  miles  per  hour,  to 
wit,  at  the  rate  of  thirty  miles  per  hour,  and  that  in  consequence  there- 
of the  deceased  received  said  injuries. 

1  A  part  of  the  case  is  omitted. 
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The  fifth  count  merely  alleges  that  the  defendant,  b}-  its  servants  in 
charge  of  said  locomotive  engine  and  train,  so  negligently  and  care- 
lesslj'  run  and  drove  the  same,  that  by  reason  of  such  negligence  and 
carelessness,  said  engine  run  against  said  wagon  and  inflicted  said  in- 
juries, thereby  causing  the  death  of  the  said  deceased.  .  .  . 

The  only  remaining  questions  in  the  case  which  are  open  for  consid- 
eration here  arise  upon  the  instructions  to  the  jury.  The  discussion,  so 
far  as  it  is  presented  by  the  briefs  of  counsel,  relates  mainly  to  the  de- 
fendant's first  instruction,  which  was  modified  by  the  court  and  given 
to  the  jury  as  modified,  and  to  the  defendant's  third  instruction  which 
was  refused.  The  defendant's  first  instruction  was  as  follows,  the 
modifications  consisting  in  striking  out  the  words  inclosed  in  brackets, 
and  inserting  those  printed  in  italics  :  — 

"  The  court  instructs  the  jury,  that  it  is  the  duty  of  a  person  ap- 
proaching a  railroad  crossing  to  look  along  the  line  of  the  railroad  to 
see  if  a  train  is  coming,  or  to  listen,  or  to  use  any  other  reasonable 
means  of  informing  himself  of  an  approaching  train,  before  going  on 
such  crossing  [and  if  he  fails  or  omits  to  do  so,  such  omission  on  his 
part  is  negligence  in  itself]  ;  and  if  the  jury  believe,  from  the  evidence  in 
this  case,  that  the  deceased,  Edward  Voelker,  approached  the  crossing 
in  question  in  this  case  in  a  covered  milk-wagon  which  had  the  sides 
thereof  closed,  and  that  he  did  not  look  or  listen  for  the  approaching 
train,  and  that  if  he  had  looked  or  listened  for  the  approach  of  said 
train  he  might  have  seen  or  heard  said  train  before  driving  or  going  on 
said  crossing,  [then  he]  and  that  in  so  doing  he  failed  to  exercise  or- 
dinary care  to  avoid  the  injurj-  which  he  received,  [and]  then  the  plain- 
tiff' cannot  recover,  even  though  the  jury  maj'  further  believe,  from  the 
evidence,  that  the  defendant's  servants  or  employees  failed  to  ring  the 
bell  or  sound  the  whistle  as  required  by  law,  and  were  running  said 
train  at  a  greater  rate  of  speed  than  tea  miles  an  hour." 

The  defendant's  third  instruction,  which  was  refused,  was  as 
follows :  — 

"  The  court  instructs  the  jury,  that  it  is  the  dutj'  of  a  person  approach- 
ing the  crossing  of  a  railroad  over  a  public  highway,  to  listen  and  to 
look  both  ways  along  the  railroad  track  for  the  approach  of  the  railroad 
train,  before  going  upon  the  railroad,  and  if  he  goes  upon  the  track 
without  taking  such  precautions  to  guard  against  an  accident  and  sus- 
tains an  injury  in  consequence  of  his  failure  to  take  such  precautions, 
he  cannot  recover  ;  and  if  the  jury  believe,  from  the  evidence,  that  the 
said  deceased,  Edward  Voelker,  went  upon  the  crossing  of  the  defend- 
ant's railroad  at  St.  Clair  Avenue  without  looking  or  listening  for  the 
approach  of  the  train,  and  received  the  injury  from  which  he  died, 
then  the  plaintiff  cannot  recover,  and  the  verdict  should  be  for  the 
defendant." 

The  proposition  raised  by  both  of  these  instructions,  and  upon  which 
the  Circuit  Court  ruled  against  the  defendant,  was  that  going  upon  a 
railway  track  at  the  point  where  it  crosses  a  highwaj-  or  street,  without 
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looking  or  listening  for  approaching  trains,  is  negligence  per  se,  and 
that  such  conduct,  in  case  of  an  injury  at  such  crossing,  constitutes 
such  contributory  negligence  as  will  bar  a  recovery  therefor.  It  has 
been  the  uniform  doctrine  of  this  court  that  negligence  is  ordinarilj-  a 
question  of  fact  for  the  jury.  Doubtless  there  may  be  conduct  so  clearl}- 
and  palpably  negligent  that  all  reasonable  minds,  without  hesitation  or 
dissent,  would  so  pronounce  it.  When  that  is  so,  the  inference  of  neg- 
ligence may  properly  be  said  to  be  a  necessary  one,  and  such  conduct 
may  be  treated  as  negligent  per  se.  But,  as  said  in  Cumberland  Valley 
H.  a.  Co.  V.  Maugans,  61  Md.  53  :  "  When  the  question  arises  upon 
a  state  of  facts  on  which  reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negligence  cannot  be  determined  until  one  or 
the  other  of  these  conclusions  has  been  determined  by  the  jury.  The 
inferences  to  be  drawn  from  the  evidence  must  either  be  certain  and 
incontrovertible,  or  they  cannot  be  decided  upon  bj'  the  court.  Neg- 
ligence cannot  be  conclusively  established  by  a  state  of  facts  upon  which 
fair-minded  men  may  well  differ.''  See  also  £.  <&  0.  It.  It.  Co.  v. 
Owlings,  65  Md.  502. 

It  has  frequently  been  said  in  judicial  decisions  in  this  State  and 
elsewhere,  that  it  is  the  duty  of  persons  approaching  a  railway  crossing, 
to  look  and  listen  before  going  upon  the  track,  and  that  their  failure  to 
do  so  is  negligence,  but  it  will  be  found  generally,  though  not  uni- 
forml}',  on  examining  the  cases  where  such  language  occurs,  that  it  has 
been  used  in  discussing  the  duty  as  to  care  and  caution  in  approaching 
a  railway  crossing,  viewed  as  a  mere  question  of  fact,  and  not  as  a 
question  of  law.  It  is  doubtless  a  rule  of  law  that  a  person  approach- 
ing a  railway  crossing  is  bound,  in  so  doing,  to  exercise  such  care, 
caution,  and  circumspection  to  foresee  danger  and  avoid  injurj'  as  or- 
dinary prudence  would  require,  having  in  view  all  the  known  dangers 
of  the  situation  ;  but  preciselj"^  what  such  requirements  would  be  must 
manifestly  differ  with  the  ever-varying  circumstances  under  which  such 
approach  may  be  made.  Ordinarily  of  course  the  diligent  use  of  the 
senses  of  sight  and  hearing  is  the  most  obvious  and  practicable  means 
of  avoiding  injury  in  such  cases  ;  but  occasions  may,  and  often  do,  arise 
where  the  use  of  those  senses  would  be  unavailing,  or  where  their  non- 
use  may  be  excused.  The  view  may  be  obstructed  bj-  intervening  ob- 
jects or  by  the  darkness  of  the  night.  Other  and  louder  noises,  as  is 
often  the  case  in  a  city,  may  confuse  the  sense  of  hearing  and  render 
its  use  impracticable.  The  railway  company,  by  its  flagman  or  other 
agent  or  agency,  may  put  the  person  off  his  guard  and  induce  him 
to  cross  the  track  without  resorting  to  the  usual  precautions.  The 
duty  may  be  more  or  less  varied  by  the  age,  degree  of  intelligence,  and 
mental  capacity  of  the  party,  and  by  a  variety  of  other  circumstances 
by  which  he  may  be  surrounded.  It  follows  that  no  invariable  rule  can 
be  predicated  upon  the  mere  act  of  failing  to  look  or  listen  ;  but  a  jury, 
properly  instructed  as  to  the  legal  duty  in  respect  to  care  and  caution, 
of  a  person  approaching  a  railway  crossing,  must  draw  from  such  act, 
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in  connection  with  all  the  attendant  circnmstances,  the  proper  con- 
clusion as  to  whether  he  is  guilty  of  negligence  or  not. 

Mr.  Bishop,  in  his  recent  treatise  on  Non-Contract  Law,  sec.  1043, 
after  referring  to  the  decisions  which  seem  to  hold  that  the  duty  to  look 
and  listen  is  an  absolute  one,  and  that  its  omission  is  negligence  per  se, 
says  :  "  But  it  is  believed  that  most  courts  more  accuratel3'  regard  this 
sort  of  matter  as  mere  evidence,  like  anj'  other  in  the  case  ;  submitting 
all,  with  proper  instructions,  to  the  jurj-,  yet  with  the  exceptions  recog- 
nized in  the  general  law  of  negligence.  To  omit  looking  and  listening 
where  neither  can  do  any  good  —  as,  where  the  track  is  hidden  from 
sight,  and  other  sounds  drown  the  noise  of  the  cars  —  is  not  contribu- 
tory negligence.  And  there  are  other  circumstances  in  which  the  rule 
of  looldng  and  listening  cannot,  in  the  nature  of  this  sort  of  thing,  be 
inflexible.  Therefore,  to  go  upon  the  track  in  disregard  of  it  is  not 
necessarily  and  as  a  question  of  law  negligence." 

In  T.  &  P.  Ry.  Co.  v.  Chapman,  67  Tex.  75,  it  was  held  that  a 
person  approaching  a  railwaj'  track  at  a  road  crossing  is  bound  to  use 
such  precautions  as  a  prudent  man  would  resort  to  under  like  circum- 
stances, but  an  J"  attempt  by  the  court  to  prescribe  the  precise  thing  he 
should  do  in  exercising  such  caution,  would  be  an  invasion  of  the 
province  of  the  jurj',  by  charging  on  the  weight  of  evidence.  In 
Lavarenz  v.  C,  R.  I.  &  P-  R.  R.  Co.,  66  Iowa,  689,  the  court, 
after  reviewing  various  authorities,  says :  "  These,  and  many  other 
cases  which  might  be  cited,  establish  the  doctrine  bej'ond  question,  that 
a  person  is  not  necessarily  and  as  a  question  of  law,  negligent,  in  going 
upon  a  railroad  track  without  looking  and'  listening  for  approaching 
trains."  In  Plummer  v.  Eastern  R.  R.  Co.,  73  Me.  591,  it  is  held 
that  the  fact  that  a  person  who,  in  attempting  to  cross  a  railroad,  does 
not  at  the  instant  of  stepping  on  it,  look  to  ascertain  if  a  train  is  ap- 
proaching, is  not  conclusive  of  a  due  want  of  care  on  his  part. 

The  foregoing  authorities  are  entirely  in  harmony  with  repeated  de- 
cisions of  this  court,  but  as  the  contrary  doctrine  is  very  strenuously 
insisted  upon  by  counsel  for  the  defendant  in  this  case,  we  have  been 
disposed  to  discuss  the  question  more  at  length  than  the  condition  of 
the  decisions  in  this  State  would  otherwise  have  seemed  to  demand. 
In  Pennsylvania  County  v.  Frana,  112  111.  398,  the  trial  court  re- 
fused to  instruct  the  jury  that  it  was  the  dut^-  of  a  person,  before  at- 
tempting to  cross  a  railway  track,  to  stop  if  necessary-,  and  look  and 
listen  for  the  approach  of  trains,  before  entering  upon  such  track,  and 
that  if  bj^  such  precautions  he  could  have  discovered  the  approach  of 
the  defendant's  train  and  avoided  the  injury,  he  could  not  recover.  In 
affirming  the  judgment  we  said:  "It  is  no  doubt  true  that  it  is  the 
duty  of  a  person  about  to  cross  a  railroad  track  to  approach  cautiously, 
and  endeavor  to  ascertain  if  there  is  present  danger  in  crossing ;  and 
where  the  railroad  tracks  and  crossings  are  so  situated  that  the  ap- 
proach of  the  train  cannot  be  seen,  it  may  be  the  duty  of  a  person 
about  to  cross  to  stop  and  look,  to  ascertain  if  the  train  is  coming ;  but 
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it  is  always  a  question  of  fact  for  tlie  jury  to  determine,  from  the  evi- 
dence, whetlier  the  person  injured  has  exercised  proper  care  and  cau- 
tion in  crossing  a  railroad  track,  and  not  a  question  of  law.  It  is  the 
province  of  the  jury  to  determine  whether  the  plaintiiT  was  guilty  of 
negligence,  and  not  for  the  court  to  tell  the  jury  that  certain  facts  con- 
stituted negligence." 

In  C.  &  K  1.  R.  R.  Co.  v.  O'Connor,  119  111.  .586,  in  discussing 
the  same  proposition,  we  said  :  "  It  is  only  when  the  conclusion  of  neg- 
ligence necessarilj'  results  from  the  statement  of  fact,  that  the  court  can 
be  called  upon  to  sa}'  to  the  jurj'  that  a  fact  establishes  negligence,  as 
a  matter  of  law.  If  the  conclusion  of  negligence,  under  the  facts 
stated,  may  or  ma}'  not  result,  as  shall  depend  on  other  circumstances, 
the  question  is  one  of  fact  for  the  jury."  See  also  G.  &  A.  It.  P.  Co.  v. 
Fennell,  94  111.  448  ;  Schmidt  v.  C.  &  JST.  W.  My.  Co.,  83  Id.  405; 
C.  &  N.  W.  By.  Co.  V.  Moranda,  108  Id.  576. 

It  is  insisted  that  if  the  court  ruled  correctly  in  modifying  the  de- 
fendant's first  and  in  refusing  its  third  instruction,  it,  by  the  same  rule, 
must  be  held  to  have  committed  an  error  in  giving  to  the  jury  the 
plaintiffs  third  instruction,  which  held,  in  substance,  that  if  the  defend- 
ant omitted  to  perform  its  statutory  dut}'  in  relation  to  ringing  a  bell  or 
sounding  a  whistle  on  its  engine,  such  conduct  constituted  a  prima 
facie  case  of  negligence.  We  are  unable  to  concur  with  counsel  in  this 
view.  A  statute  commanding  an  act  to  be  done  creates  an  absolute 
duty  to  perform  such  act ;  and  the  duty  of  performance  does  not  depend 
upon  and  is  not  controlled  bj-  surrounding  circumstances.  Non-per- 
formance of  such  statutory  dutj',  resulting  in  injury  to  another,  may 
therefore  be  pronounced  to  be  negligence  as  a  conclusion  of  law.  .  .  . 

Judgment  affirmed. 


DELAWARE,  &c.  EAILROAD  COMPANY   v.  CONVERSE. 
Supreme   Court  ok  the   United  States.     1891. 

[Reported  1S9  U.  S.  469.]  i 

The  case  is  stated  in  the  opinion. 

Mr.  J.  D.  Bedle,  for  plaintiff  in  error. 

Mr.  James  S.  Yredenburgli,  for  defendant  in  error. 

Mr.  Justice  Hahlan  delivered  the  opinion  of  the  court. 

The  object  of  this  action  is  to  recover  damages  for  injuries,  in  person 
and  property,  alleged  to  have  been  sustained  by  the  defendant  in  error 
(who  was  the  plaintiff  below)  in  consequence  of  the  negligent  manner  in 
which  the  cars  of  the  plaintiff  in  error  were  operated  on  the  occasion 
when  such  injuries  were  received.  The  jury  returned  a  verdict  against 
the  railroad  company  for  $14,000.    That  amount  being  regarded  by  the 

1  A  part  of  the  case  is  omitted. 
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court  as  excessive,  the  plaintiff  remitted  all  of  it  except  seven  thous- 
and five  hundred  dollars  ;  and  judgment  was  entered  for  the  latter  sum. 

"While  there  was  some  conflict  in  the  evidence  relating  to  certain  mat- 
ters, the  following  facts  were  clearly  established :  The  plaintiff  at  the 
time  of  the  injuries  in  question,  and  for  ten  years  previous  thereto,  was 
the  county  ph^-sieian  of  Hudson  County,  New  Jersey.  In  the  discharge 
of  his  duties,  he  went  daily  from  Jersej'  City  to  the  County  Farm,  on 
which  were  located  a  penitentiary,  insane  asylum,  and  almshouse  be- 
longing to  the  county,  and  which  were  reached  by  a  public  road  cross- 
ing the  Boonton  Branch  of  the  Delaware,  Lackawanna  and  Western 
Railroad,  at  Secaucus  station  in  the  vicinity  of  the  County  Farm.  That 
road,  commonly  called  the  county  road,  is  built  through  meadow  lands 
which  are  unoccupied,  except  as  they  have  been  appropriated  and  used- 
for  the  purposes  of  the  railroad  company.  There  is,  substantially,  no 
travel  upon  it  except  by  those  going  to  and  from  the  County  Farm. 
About  a  half-dozen  wagons  or  vehicles  on  an  average  pass  over  the 
crossing  every  night.  The  road  is  from  twenty-five  to  thirty  feet  in 
width  and  macadamized,  and  without  a  fence  upon  either  side  of  it. 
At  the  crossing  in  question  there  are  two  main  tracks  of  the  railroad, 
one  called  the  east-bound  and  the  other  the  west-bound  track,  and  five 
other  tracks,  two  on  the  south  side  of  the  east-bound  track,  and  three  on 
the  north  side  of  the  west-bound  track. 

The  plaintiff,  on  the  13th  day  of  March,  1886,  went  from  Jersey  City 
to  the  County  Farm,  over  this  county  road,  in  a  four-wheel  buggy  or 
phaeton,  having  a  top  or  hood  that  could  be  let  down  or  raised.  He 
reached  the  County  Farm,  crossing  the  railroad  tracks  at  Secaucus  sta- 
tion, between  6  and  7  o'clock  in  the  evening  of  that  day,  and  started 
back  to  Jersey  Citj-  about  8  o'clock.  As  he  approached  the  station,  on 
his  return,  sitting  in  his  buggy,  with  the  top  up,  and  moving  at  an  easy 
gait,  he  observed,  about  fifteen  minutes  after  8  o'clock,  at  a  distance  of 
one  hundred  feet  or  less,  a  train  of  freight  cars,  drawn  by  a  locomotive 
engine,  coming  on  the  defendant's  road  from  the  west.  The  train, 
just  before  reaching  the  point  where  the  county  road  crossed  the  rail- 
road tracks,  was  severed  by  the  direction  of  those  in  charge  of  it, 
the  engine,  with  the  twelve  cars  next  to  it,  going  ahead  over  a  switch 
into  the  railroad  yard,  while  the  other  cars,  twelve  in  number,  with  a 
caboose  attached  to  them,  making  what  is  called  a  "  running  switch," 
were  left  to  follow,  by  their  own  momentum,  without  being  controlled 
otherwise  than  by  ordinary  brakes.  When  the  engine  and  cars  consti- 
tuting the  first  section  of  the  train  passed  the  county  road,  there  was  a 
gap  between  the  two  sections  of  the  severed  train,  the  rear  section  being 
about  ninety  feet  behind  the  other,  and  passing  across  the  county  road 
at  the  rate  of  about  ten  miles  an  hour.  The  plaintiff  attempted  to  cross 
the  railroad  tracks  as  soon  as  the  engine  and  the  cars  attached  to  it  had 
cleared  the  county  road.  There  were  neither  gates,  lights,  nor  flagman 
at  the  crossing.  There  was  no  light,  on  the  front  car  of  the  rear  section 
of  thirteen  cars  when  they  reachM  the  crossing.    The  only  light  upon 
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the  cars  of  that  section  when  they  reached  the  crossing  was  in  the  ca- 
boose. Before  reaching  the  crossing,  a  brakeman  on  the  rear  section 
had  a  lantern  that  was  placed  on  the  platform  at  the  rear  end  of  the  first 
car  of  that  section,  which  platform  was,  however,  two  fe^t  below  the 
roof  of  the  ear.  This  light  was  extinguished  by  the  wind  before  the 
rear  section  of  the  train  reached  the  crossing.  After  the  plaintiff  got 
on  the  railroad  tracks  with  his  buggy,  but  before  reaching  the  east-bound 
main-track,  he  discovered  the  cars  constituting  the  rear  section  of  the 
train,  distant  but  a  few  feet,  coming  down  upon  him  and  too  close  to  be 
avoided.  The  train  hit  his  buggy,  entirely  destroying  it  and  seriously, 
if  not  permanently,  injuring  him. 

Upon,  substantially,  these  facts,  about  which  there  could  not  be  any 
dispute,  the  court  instructed  the  jury,  as  matter  of  law,  that  the  railroad 
company  was  negligent  in  respect  to  its  duty  to  persons  travelling  upon 
the  public  road  in  question ;  and  that  the  plaintiff  was  entitled  to  re- 
cover damages  for  any  injury  sustained  by  him  as  the  result  of  such 
negligence,  unless  it  appeared  that  he  contributed  to  such  injuries  bj' 
his  own  carelessness. 

It  is  contended  that  the  court  erred  in  not  submitting  to  the  jury  the 
issue  as  to  defendant's  negligence.  Undoubtedly,  questions  of  negli- 
gence, in  actions  like  the  present  one,  are  ordinarily  for  the  jury,  under 
proper  directions  as  to  the  principles  of  law  by  which  thej'  should  be 
controlled.  But  it  is  well  settled  that  the  court  may  withdraw  a  case 
from  them  altogether  and  direct  a  verdict  for  the  plaintiff  or  the  defend- 
ant, as  the  one  or  the  other  niaj-  be  proper,  where  the  evidence  is  un- 
disputed or  is  of  such  conclusive  character  that  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  would  be  compelled  to  set  aside  a  verdict 
returned  in  opposition  to  it.  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30, 
32  ;  Origgs  v.  Houston,  1 04  U.  S.  653  ;  Mandall  v.  Baltimore  &  Ohio 
Railroad,  109  U.  S.  478,  482;  Anderson  County  Commissioners  v. 
Beal,  113  U.  S.  227,  241 ;  Schofieldx.  Chicago  &  St.  Paid  Railway  Co., 
114  U.  S.  615,  618,  "  It  would  be  an  idle  proceeding,"  this  court  said 
in  North  Penn.  Railroad  v.  Commercial  Bank,  123  U.  S.  727,  733, 
"  to  submit  the  evidence  to  the  jury  when  they  could  justly  find  only  in 
one  way."  In  the  present  case,  it  was  incumbent  on  the  plaintiff,  as  a 
condition  of  his  right  to  recover,  to  prove  that  the  defendant  was  guilty 
of  negligence,  resulting  in  his  being  injured,  and,  that  issue  being  in  his 
favor,  he  was  entitled  to  a  verdict  unless  it  appeared  that  his  own  neg- 
ligence substantially  contributed  to  his  injury.  If  the  evidence  was  so 
conclusive  against  the  defendant,  upon  the  question  of  its  negligence, 
that  the  jury  could  not  reasonably  find  to  the  contrary,  it  was  competent 
for  the  court,  within  the  doctrines  of  the  eases  above  cited,  to  so  in- 
struct them,  leaving  the  jury  to  determine  the  question  of  the  plaintiff's 
negligence,  in  respect  to  which  the  evidence  was  conflicting. 

The  inquiry,  therefore,  is,  whether  the  court  erred  in  holding,  as  mat- 
ter of  law,  under  the  evidence,  that  the  defendant  was  guilty  of  negli- 
gence.   Upon  this  question  we  entertain  no  doubt.     While  those  using 
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a  public  highway  are  under  a  duty  to  keep  out  of  the  way  of  railroad 
cars  crossing  it,  and  to  exercise  to  that  end  such  care  as  the  circum- 
stances make  necessary,  the  railroad  companj-,  in  moving  cars  upon  its 
road,  is  bound  to  observe  like  care  towards  those  who,  while  travelling 
upon  such  highways,  whether  on  foot  or  in  vehicles,  are  obliged  to  pass 
over  its  tracks.  The  right  of  a  railroad  companj'  to  the  use  of  its 
tracks  for  the  movement  of  engines  and  cars  is  no  greater  in  the  ej'e  of 
the  law  than  the  right  of  an  individual  to  travel  over  a  highway  extend- 
ing across  such  tracks.  The  former  is  granted,  subject  to  the  condition, 
necessarily  implied,  that  it  shall  be  so  used  as  not  unreasonably-  to  in- 
terfere with  or  abridge  the  latter.  The  obligation  to  use  one's  property 
in  such  a  manner  as  not  to  injure  that  of  others  rests  equally  upon  cor- 
porations and  individuals.  The  duty  of  railroad  companies  whose 
tracks  cross  public  highways  at  grade  to  give  warning  to  those  travel- 
ling upon  them  has  been  under  consideration  in  many  adjudged  cases. 
When  the  subject  is  regulated  by  statute  it  may  not  be  difficult,  in  a 
particular  case,  to  determine  whether  the  railroad  company  has  per- 
formed its  dut3'  in  that  regard  to  the  public.  If  there  be  no  statute 
prescribing  in  what  mode  the  necessary  warning  shall  be  given  when  a 
train  of  cars  approaches  a  public  highway  that  crosses  a  railroad  track, 
at  grade,  the  question  of  negligence  must  be  determined  by  the  special 
circumstances  of  each  case.  In  some  localities,  in  thickly  settled  com- 
munities, greater  vigilance  and  more  safeguards  are  required  upon  the 
part  of  the  railroad  company  than  would  be  necessary  in  other  localities. 
What  would  be  due  care  in  one  locality  might  be  negligence  in  another. 
A  very  high  degree  of  caution  and  circumspection  is  required  under 
some  circumstances.  Without  attempting  to  formulate  a  general  rule 
applicable  in  every  case  of  injury  to  person  or  property,  it  is  sufficient 
here  to  say  that  the  severing  of.  defendant's  train  of  cars  in  the  night 
time,  leaving  a  part  of  them,  uncontrolled  otherwise  than  by  ordinary 
brakes,  to  run  across  a  public  highway,  at  grade,  without  some  warn- 
ing, by  a  flagman  or  by  bell  or  whistle,  or  in  some  other  effective  mode, 
that  they  were  approaching,  was  in  such  obvious  disregard  of  the 
rights  of  persons  using  that  highway,  that  the  court  was  justified  in 
saying,  as  matter  of  law,  not  simplj'  that  such  facts  were  evidence  of 
negligence,  but  that  they  constituted  negligence,  upon  the  part  of  the 
company;  It  was  justified  in  so  instructing  the  jury,  because  every  one 
knows,  and  therefore  the  court  below  knew,  that  such  use  of  the  defend- 
ant's tracks,  where  they  crossed  the  county  road,  unnecessarilj'  endan- 
gered the  safety  of  any  one  who,  at  the  time,  crossed  the  railroad  tracks 
while  travelling  on  that  highway.  The  county  road  upon  which  the 
plaintiff  was  travelling  was  not,  it  is  true,  much  used  by  the  general 
public.  But  that  fact  only  affects  the  degree  of  care  the  defendant  was 
bound  to  observe,  and  does  not  establish  a  right  to  have  its  cars  ap- 
proach the  crossing,  where  the  plaintiff  was  hurt,  and  over  which  the 
public  were  entitled  to  pass,  as  if  there  were  no  highway  there  at  all. 
The  court,  in  our  judgment,  did  not  err  in  holding,  as  matter  of  law, 
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upon  the^gndisputed  facts  in  the  case,  that  the  defendant  was  guilty  of 
negligence  mTliB-pactieulars  to  which  we  have  adverted. 

The  next  question  is  as~to  the  instructions  relating  to  the  alleged  con- 
tributory negligence  upon  the  part  of  the  plaintiff.  .  .  . 

The  jury  were  told,  that,  while  it  was  the  duty  of  the  railroad  com- 
pany to  exercise  great  care  to  warn  travellers  on  a  public  highwaj'  of 
approaching  trains,  it  was  an  equally  imperative  duty  in  travellers  to 
exercise  the  same  degree  of  care  to  avoid  and  keep  off  the  railroad 
tracks  when  trains  are  approaching  and  crossing ;  that  if  the  plaintiff 
advanced  to  and  upon  the  tracks  of  the  railroad  without  the  exer- 
cise of  siich  care  to  discover  the  approach  of  trains,  or  attempted  in- 
tentionally to  pass  in  front  of  a  train  within  dangerous  proximitj',  he  was 
guiltj'  of  negligence ;  that  when  at  a  safe  distance  from  the  tracks, 
where  the  opportunity  of  seeing  was  best,  it  was  his  dutj-,  especially  in 
view  of  the  dangerous  character  of  this  crossing,  to  stop,  look  up  and 
down  the  road,  and  listen  for  trains ;  and  that  if  he  did  not  so  stop, 
look  and  listen,  he  was  guilty  of  carelessness  ;  that  if,  after  crossing  the 
first  or  second  track,  the  plaintiff,  bj'  the  exercise  of  such  care,  could 
have  discovered  the  approach  of  the  train  which  struck  him,  he  was 
guilty  of  carelessness  in  not  discovering  it  and  stopping  short  of  the 
east-bound  track  ;  that  the  jurj'  must  judge  of  the  plaintiff's  opportunity 
of  seeing  whether  standing  cars  were  in  the  way,  and,  if  they  were, 
whether  he  could  have  seen  over  them  bj'  standing  up  in  his  carriage  ; 
that  if  he  could,  he  should  have  stood  up  ;  that  of  all  this  the  jurj'  must 
judge  ;  and  that  if  thej'  found  from  the  evidence  that  the  plaintiff  was 
guilty  of  such  negligence,  he  could  not  recover.  Whatever  objections 
the  plaintiff  might  have  urged  against  these  instructions,  surely  the  de- 
fendant, upon  the  issue  as  to  his  negligence,  was  not  prejudiced  bj'  what 
was  thus  said  by  the  court  to  the  jury.  The  jury  have  found  that  the 
plaintiff  was  not  guilty  of  contributory  negligence.  That  question  was 
properly  submitted  to  them  upon  all  the  evidence,  which  was  contradic- 
tory, and  as  no  error  of  law,  in  reference  thereto,  was  committed  to  the 
prejudice  of  the  defendant,  we  have  no  authority  to  review  their  finding 
in  that  respect.  Parsons  v.  Bedford,  3  Pet.  433,  447  ;  Railroad  Co, 
v.  Fraloff,  100  U.  S.  24,  31.  .  .  . 

We  perceive  no  error  in  the  judgment,  and  it  is 

Affirmed, 
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TACKUS  V.  NEW  YORK,  &c.  EAILEOAD  COMPANY. 
Court  of  Appeals  of  the  State  of  New  York.     1880. 
[BepoHed  79  N.  F.  464.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  nonsuiting  plaintiflf  on  trial,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  plaintiff  through  the  negligence  of  the  employees 
of  defendant. 

The  facts  are  sufficiently  stated  in  the  opinion. 

S.  V.  Sowland,  for  appellant. 

Daniel  Pratt,  for  respondent. 

Chtirch,  C.  J.  This  case  belongs  to  a  class  of  cases  of  frequent 
occurrence.  The  amount  involved  is  not  so  large  as  to  render  it  im- 
portant. The  importance  of  the  case  arises  chieflj'  from  the  necessity 
of  keeping  the  dividing  line  between  questions  of  law  which  belong  ex- 
clusively to  the  court,  and  questions  of  fact  which  belong  to  the  jury  to 
determine,  well  defined  and  understood.  Upon  the  plaintiffs  evidence 
it  is  not  denied,  but  the  jury  would  have  been  justified  in  finding  negr 
ligenee  on  the  part  of  the  defendant's  agents  and  employees.  The 
plaintiff  was  nonsuited  upon  the  ground  that  he  was  guilty  of  negligence 
which  contributed  to  the  injury.  To  justify  this,  the  negligence  must 
appear  so  clearly  that  no  construction  of  the  evidence,  or  inference 
drawn  from  the  facts,  would  have  warranted  a  contrarj'  conclusion,  and 
that  a  verdict  of  the  jur3'  the  other  way  would  have  been  set  aside  as 
against  evidence. 

In  general,  negligence  is  a  mixed  question  of  law  and  fact,  and  is  to 
be  determined  by  a  jury.  The  cases  where  a  nonsuit  has  been  sustained 
on  the  ground  of  contributory  negligence  are  exceptional,  and  are  con- 
fined to  cases  where  the  undisputed  facts  show  the  omission  or  commis- 
sion of  some  act  which  the  law  adjudges  negligent.  It  is  well  settled 
that  a  person  approaching  a  railroad  crossing  must  exercise  care  and 
caution  such  as  a  prudent  person  would  exercise  to  avoid  danger. 
Whether  such  care  has  been  exercised  in  a  given  case,  is  usuall}'  a 
question  of  fact  for  the  jury,  to  be  determined  from  all  the  circumstances 
of  the  case.  In  this  State  it  has  been  settled  that  a  person  desiring  to 
cross  a  railroad  track  must  exercise  his  senses  of  seeing  and  hearing  to 
avoid  danger,  and  an  omission  to  do  this  has  frequently  been  adjudged, 
as  matter  of  law,  negligence.  The  traveller  must  look  both  ways,  and 
listen  for  the  approach  of  trains.  He  is  not  obliged,  however,  as  mat- 
ter of  law,  to  stop  his  team,  to  rise  up  in  his  wagon,  or  to  get  out  and 
go  to  the  track  to  make  observations.     Whether  he  ought  to  do  any  or 
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all  of  these  things  in  a  given  case,  in  order  to  relieve  himself  from  the 
charge  of  negligence,  is  for  the  jury  to  decide  in  view  of  the  circum- 
stances developed.  Care  must  be  exercised  commensurate  with  the 
danger  to  which  a  party  is  exposed ;  but  the  degree  of  care  necessary 
to  be  exercised  on  a  particular  occasion  is  generally,  of  necessity,  a 
question  of  fact. 

The  plaintiff  was  travelling  westerly  in  a  covered  buggj',  with  two 
horses,  in  the  winter,  in  a  highway  which  crosses  the  track  at  an  acute 
angle.  The  highway  for  several  rods  east  of  the  crossing  runs  near  to 
and  nearly  parallel  with  the  track.  When  he  arrived  at  the  signboard 
warning  travellers  to  look  out  for  the  cars,  he  stopped  his  team,  and 
looked  east  and  also  west  for  trains,  but  saw  none*  He  could  see  east 
about  fifty  rods  from  that  point.  He  was  acquainted  with  the  crossing, 
and  the  running  of  the  trains.  He  supposed  the  train  from  the  east  had 
passed,  as  he  had  heard  a  train  going  east  at  some  distance  back,  and 
if  on  time,  it  would  have  passed.  A  train  was  also  about  due  from  the 
west,  and  did  arrive  just  after  the  accident.  In  this  condition  of  affairs 
the  plaintiff  started  his  team  to  cross  the  track.  He  had  a  spirited  team, 
and  drove  at  the  rate  of  about  six  miles  an  hour.  In  his  evidence  he 
saj-s :  "  '  I  started  up,  and  kept  looking  and  listening  for  the  train  both 
ways.'  '  Did  3'ou  look  both  waj's  ? '  '  Yes,  sir,  I  looked  and  listened  both 
ways,  as  much  as  I  could  without  getting  out  of  my  wagon,  or  down  off 
the  seat.  I  kept  looking  and  listening  for  the  train,  and  saw  nothing, 
and  heard  nothing.' " 

The  train  from  the  east  struck  the  wagon,  and  the  plaintiff  received 
some  injurjf.  In  reviewing  a  nonsuit,  the  evidence  is  to  be  construed 
most  favorably*  for  the  plaintiff.  It  appears  that  the  plaintiff  was  exer- 
cising his  faculties,  he  was  in  a  state  of  watchfulness,  he  had  stopped 
his  team  for  the  purpose  of  looking,  and  he  did  look  and  listen,  and  this 
is  the  distinguishing  feature  between  the  case  at  bar  and  the  Mc  Gall 
Case,  54  N.  Y.  642,  relied  upon  by  the  defendant.  In  that  case  the 
driver  went  to  the  crossing  heedlesslj-,  without  thinking  of  it,  or  pa3'ing 
any  attention  to  it,  and  the  court  properly  held  that  he  was  negligent. 
Here  the  plaintiff  was  on  the  alert  to  avoid  danger,  and  whether  he 
adopted  all  the  precautionary  measures  which  the  circumstances  de- 
manded from  a  prudent  person  was  a  question  for  the  jury.  It  is  said 
that  he  should  have  let  down  his  buggy  top,  so  as  to  have  enabled  him 
to  look  east  more  easily,  after  he  started  from  the  sign-board.  This  was 
a  precaution  which  would  have  been  proper ;  but  no  court  can  say,  as  a 
matter  of  law,  that  it  was  indispensable.  Such  a  precaution  may  or 
not  be  necessary.  He  had  stopped  his  team  and  looked  east ;  he  had 
reason  to  suppose  that  the  train  had  passed,  or  if  not,  that  being  out 
of  sight  when  he  did  look,  it  could  not  reach  the  crossing  before  he  had 
passed,  or  that  he  might  hear  it  if  it  did.  He  may  have  erred  in  judg- 
ment. It  is  easj'  to  see  after  an  accident  how  it  might  have  been 
avoided.  If  he  had  not  stopped  at  all  he  would  have  passed  in  safety, 
and  the  very  act  which  evinced  his  care  and  caution  resulted  in  his  in- 
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jury.  Conceding  that  if  he  had  lowered  his  buggy  top  he  would  have 
seen  the  train,  it  does  not  necessarily  follow  that  it  was  negligent  not 
to  lower  it,  and  it  is  onl^'  in  cases  where  the  act  or  omission  is  neg- 
ligent per  se  that  courts  should  assume  to  decide  it  as  a  question  of 
law.  The  jury  may  determine  that  ordinary  care  and  prudence  de- 
manded it.  The  fact  that  when  he  looked  east  he  could  only  see  about 
fifty  rods,  that  a  train  then  out  of  sight  going  at  the  rate  of  thirt}'  miles 
an  hour  might  overtake  him  at  the  crossing,  that  a  head-wind  might 
prevent  his  hearing  a  train  from  the  east,  the  dangerous  character  of 
the  crossing,  and  the  attention  necessary,  to  guide  his  team,  would  war- 
rant a  jury  in  finding  that  a  prudent  man  should  have  used  the  addi- 
tional precaution  of  letting  down  his  buggy  top  so  that  he  could  more 
easily  see  a  train  approaching  from  the  east,  and  that  if  he  had  done 
so  the  accident  would  have  been  avoided  ;  but  no  case  has  gone  so  far 
as  to  hold  that  an  omission  of  such  act  constitutes  negligence  in  law. 
It  depends  upon  all  the  circumstances,  the  situation  and  acts  of  the 
plaintiff,  the  character  of  the  crossing,  the  situation  of  the  road,  the 
facilitj'  for  seeing  and  hearing,  the  wind  and  weather,  the  con- 
struction of  the  evidence,  and  the  credibility  of  witnesses.  It  is  diffl- 
cult  to  conceive  of  a  question  of  fact  more  appropriate  for  the 
consideration  of  a  jury  than-  this.  It  is  a  question  in  respect  to  which 
men  maj'  differ.  The  learned  judge  who  delivered  the  opinion  at  Gen- 
eral Term  upon  the  first  appeal,  expressed  himself  emphatically  that  it 
was  a  palpable  case  of  negligence.  It  is  not  needful  to  say  that  this 
was  error  as  a  question  of  fact ;  but  it  seems  to  me  clear  that  it  cannot 
be  so  adjudged  as  a  question  of  law.  There  is  room,  to  sa}'  the  least, 
for  a  difference  of  opinion,  and  a  verdict  either  way  would  not  be  set 
aside  as  against  evidence. 

There  are  no  two  cases  alike  in  circumstances,  and  therefore  mere  pre- 
cedents are  of  little  value  ;  but  the  authorities  I  think  clearly  recognize 
and  establish  the  distinction  here  indicated  between  questions  of  fact 
and  law.  Massoth  v.  Delaware  and  Hudson  Canal  Co.,  64  N.  Y.  524- 
529  ;  Ireland  v.  Oswego,  Hannibal,  and  Sterling  Plank  Road  Co., 
13  Id.  533 ;  Renwick  v.  New  York  Cent.  R.  B.  Co.,  36  Id.  132 ; 
Dolan  V.  Delaware  and  Hudson  Canal  Co.,  71  Id.  285,  288,  289 ; 
Hill  V.  N.  Y.  C.  and  Hudson  River  B.  R.  Co.,  64  Id.  652  ;  Davis  v. 
N.  Y.  C.  and  Hudson  River  R.  R.  Co.,  47  Id.  400. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur.  J%dgment  reversed)- 

1  "It  has,  in  view  of  the  decisions  in  this  State  upon  the  subject,  become  a  postulate, 
that  due  care  requires  a  pedestrian  before  crossing  a  railroad  track,  to  look  in  each 
direction  to  ascertain  whether  a  train  is  approaching,  and  that  the  mere  omission  of 
the  statutory  signals  by  the  trainmen  does  not  relieve  the  pedestrian  from  the  impu- 
tation of  negligence,  if  he  fails  on  his  part  to  look  and  listen."  —  Per  Andkews,  J.,  in 
Bodrian  y.  N.  Y.,  <fcc.  E.  B.  Co.,  125  N.  Y.  628.  See  Patterson,  Ry.  Ace.  Law, 
ss.  174,  175.  —  Ed. 
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^(PEAGINS   V.   WHITE. 
Supreme  Court  of  North  Carolina.     1891. 

[Reported  108  iV.  C.  449.] 

This  was  a  civil  action,  tried  on  appeal  from  a  Justice,  by  Armfleld, 
J.,  at  Spring  Term,  1890,  of  Bertie  Superior  Court. 

The  plaintiffs  brought  this  action  in  the  court  of  a  Justice  of  the 
Peace  to  recover  the  price  of  certain  goods  —  shoes  —  sold  by  them  to 
the  defendants.  The  latter  denied  the  allegations  of  the  complaint, 
and  alleged  that,  by  a  special  agreement,  the  plaintiffs  promised  to 
sell  and  deliver  to  them  certain  shoes  at  their  place  of  business  within 
a  time  specified,  which  they  failed  to  do ;  that  they  were  not  bound  to 
receive  the  shoes,  and  did  not  do  so,  etc. 

On  the  trial  in  the  Superior  Court,  the  plaintiffs  produced  evidence 
tending  to  prove  their  cause  of  action  as  alleged  by  them. 

One  of  the  defendants  testified  in  their  own  behalf,  among  other 
things,  as  follows:  "  About  the  last  of  February,  1889,  A.  E.  Benton, 
representing  the  plaintiffs,  came  to  m}^  store  in  Aulander,  and,  after 
some  conversation,  I  agreed  to  bn^'  of  him  a  bill  of  shoes  upon  his 
promise  to  have  them  in  Aulander  in  two  weeks.  That  was  the  main 
indhcement  to  the  bargain.  Without  this  promise  I  would  not  have 
taken  the  goods.  I  had  a  contract  to  fill  within  two  weeks.  Plaintiffs 
sent  me  an  invoice  of  the  goods  and  shipped  them,  which  I  have.  I 
also  took  down  a  memorandum  of  the  order  given  Mr.  Benton.  I  have 
that  memorandum." 

The  Court  having  directed  the  attention  of  the  jury  to  the  evidence 
and  view  of  the  case  favorable  to  the  plaintiffs,  instructed  them  further 
as  follows :  — 

"  But  the  defendant  contends  that,  at  the  time  he  purchased  of  plain- 
tiffs' agent,  there  was  an  express  bargain  and  agreement  that  the  goods 
should  be  delivered  at  his  house  in  two  weeks.  This  plaintiffs  deny. 
But  if  3'ou  should  believe  that  this  agreement  and  bargain  were  made, 
then  you  must  inquire  and  determine  what  was  meant  and  understood 
by  it  by  the  parties  making  it.  Did  it  mean  that  the  plaintiffs  were  to 
insure,  at  all  events,  the  delivery  bj'  the  transportation  companj'  of  the 
goods  in  two  weeks,  and  that  in  failure  of  such  delivery  in  two  weeks 
the  sale  was  to  be  void  at  the  option  of  the  defendant,  and  he  might  re- 
turn the  goods  to  plaintiffs  ?    If  so,  plaintiffs  are  not  entitled  to  recover. 

"  But  if  it  meant  that  plaintiffs  were  to  use  all  due  diligence  in  for- 
warding the  order,  in  packing  and  shipping  the  goods  by  the  common 
carrier,  and  plaintiffs  did  all  these  things,  then  plaintiffs  are  entitled  to 
recover  the  bill  and  interest,  as  before  stated." 

The  defendant  excepted  upon  the  ground  that  "  the  Court  erred  in 
leaving  the  interpretation  of  the  contract  to  the  jury."    There  was  a 
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verdict  and  judgment  for  the  plaintifTs,  and  the  defendants  appealed  to 
this  Court. 

Mr.  D.  C  Winston,  for  plaintiffs. 

Mr.  F.  D.  Winston  (by  brief),  for  defendants. 

Shepherd,  J.  "  Where  a  contract,"  says  Judge  Gaston  in  Young 
V.  Jeffreys,  4  D.  &  B.  216,  "is  wholly  in  writing,  and  the  intention  of 
the  framers  is  by  law  to  be  collected  from  the  document  itself,  then  the 
entire  construction  of  the  contract  —  that  is,  the  ascertainment  of  the 
intention  of  the  parties,  as  well  as  the  effect  of  that  intention  —  is  a 
pure  question  of  law  ;  and  the  whole  office  of  the  jury  is  to  pass  on  the 
existence  of  the  alleged  written  agreement.  Where  the  contract  is  bj' 
parol  (that  is,  oral)  the  terms  of  the  agreement  are  of  course  a  matter 
of  fact,  and  if  those  terms  be  obscure,  or  equivocal,  or  are  susceptible 
of  explanation  from  extrinsic  evidence,  it  is  for  the  jury  to  find  also 
the  meaning  of  the  terms  emploj'ed ;  but  the  effect  of  a  parol  agree- 
ment, when  its  terms  are  given  and  their  meaning  fixed,  is  as  much  a 
question  of  law  as  the  construction  of  a  written  agreement." 

In  speaking  of  oral  contracts,  Nash,  J.,  remarks  in  Festerman  v. 
Parker,  10  Ired.  474,  that  "  if  there  be  no  dispute  as  to  the  terms  and 
they  be  precise  and  explicit,  it  is  for  the  Court  to  declare  their  effect." 
See  also  Rhodes  v.  Chesson,  Busb.  336 ;  Pendleton  v.  Jones,  82 
N.  C.  249. 

"Unless  this  were  so,"  says  Parke,  B.  in  Neilson  v.  Harford,  8  M. 
&  W.  806,  "  there  would  be  no  certaint3-  in  the  law,  for  a  misconstruc- 
tion by  the  jury  cannot  be  set  right  at  all  effectually."  We  are  sure 
that  the  learned  judge  was  entirely  familiar  with  the  above  principles, 
but  we  think  that  they  were  not  properly  applied  in  the  present  case. 

The  terms  of  an  oral  contract  must  necessarily  be  ascertained  from 
the  testimony  of  the  witnesses,  and  it  is  the  dutj'  of  the  court  to  in- 
struct the  jury  as  to  the  law  applicable  to  the  various  phases  arising 
upon  such  testimony.  But  where  the  Court  presents  to  the  jury  a  par- 
ticular view  of  the  facts,  and  this  embodies  the  terms  of  a  contract 
wliioh  are  in  themselves  precise  and  explicit,  the  Court  should  declare 
their  legal  effect,  and  it  would  be  error  to  leave  this  to  be  determined 
by  the  jury.  In  such  a  case  the  rule  is  the  same  as  if  the  contract 
were  in  writing.  After  charging  the  jury  upon  the  testimony  of 
the  plaintiffs,  his  Honor  presented  the  contention  of  the  defendants, 
which  was  founded  upon  the  evidence  of  one  of  their  number,  as 
follows :  "I  agreed  to  buy  of  him  (the  agent  of  plaintiffs)  a  bill 
of  shoes  upon  his  promise  to  have  thein  in  Aulander  in  two  weeks." 
Accprding  to  the  defence  this  was  the  entire  agreement  as  to  the 
shipment  and  delivery,  and  it  is  not  varied  in  any  manner  because  it 
induced  the  defendant  to  purchase  the  goods.  It  was  the  contract 
resulting  from  the  "express  bargain  and  agreement"  that  formed  the 
inducement,  and  it  is  this  contract  alone  that  was  to  be  interpreted. 
The  language  used  is  clear  and  precise.  It  is  not  unusual  or  equivocal ; 
nor  does  it  involve  any  scientific  exposition  by  experts,  nor  is  it  doubtful 
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in  the  sense  that  it  may  be  explained  by  evidence  of  usage  or  other 
extraneous  circumstances.  If  the  language,  being  thus  free  from  am- 
biguity, leaves  .the  meaning  of  the  parlies  in  doubt,  it  is  the  duty  of 
the  Court,  and  not  the  jurj-,  to  determine  its  legal  effect ;  and  if  no 
definite  meaning  can  be  attached  to  such  language,  then  it  is  the  duty 
of  the  Court  to  so  hold.  Siloerthom  v.  Fowle,  4  Jones,  362,  His 
Honor,  after  stating  the  terms  of  the  contract,  instructed  the  jury  that 
if  such  was  the  contract,  they  must  further  inquire  and  determine  what 
was  meant  and  understood  by  it  by  the  parties  making  it.  Now  the 
charge  assumes  that  the  terms  of  the  contract  are  ascertained,  but  at  the 
same  time  leaves  its  interpretation  to  the  jurj'.  The  Court  should  have 
interpreted  this  meaning  according  4»  4;he  ierms  «f  the  assumed  con- 
tract, and  not  according  to  absent  terms  incorporated  into  the  same  by 
■what  the  jury  were  to  infer  was  the  meaning  of  the  parties.  In  this  we 
think  there  was  error. 

Mehkimon,  C.  J.,  dissenting.  The  special  contract  alleged  bj'  the 
defendants  was  not  in  writing.  If  it  had  been  so,  and  the  writing  had 
been  admitted  or  proven  by  proper  evidence,  the  Court  would  have 
interpreted  its  meaning.  The  proper  construction  of  contracts  is  matter 
of  law,  and  it  is  the  province  of  the  Court  to  interpret  its  meaning. 
When  the}'  are  written,  and  cannot  be  explained  or  modified  by  parol, 
as  in  some  cases  they  may  be,  their  terms  are  settled,  and  their  mean- 
ing is  simply  a  question  of  law  to  be  determined  by  the  Court. 

When,  also,  a  contract  has  not  been  reduced  to  writing,  but  its  terms 
appear  —  are  precise,  clear,  and  explicit  —  the  Court  must  interpret 
their  meaning  and  legal  effect.  If,  however,  the  parties  to  an  unwritten 
contract  dispute  about  its  terms,  and  these  are  not  clear  nor  definite, 
are  obscure  or  equivocal,  or  their  use  is  not  certain  and  determinate,  or 
it  must  be  inferred  from  the  conduct  of  the  parties,  such  contract  — 
■what  its  terms  are^ — must  be  ascertained  h\  the  jmT.  And  so,  also,  if 
the  terms  used  are  technical,  or  unusual,  and  their  meaning  must  be 
gathered  from  experts,  or  persons  acquainted  with  the  particular  act  or 
business  to  which  such  terms  refer,  and  in  the  like  cases,  the  jury  must 
ascertain  the  meaning  of  such  terms  as  used  by  the  parties ;  still,  when 
their  use  and  what  thej-  are  are  ascertained  b}'  the  jur^-,  it  is  the  duty 
of  the  Court  to  interpret  the  contract  ascertained  as  matter  of  fact  by 
the  jurj'.  The  jury  must  ascertain,  as  matter  of  fact,  what  the  contract 
is,  and  the  Court  must  determine  what  is  its  legal  import  and  effect.  In 
such  cases  the  Court  should  generallj' give  the  jury  instructions  as  to  the 
meaning  and  effect  of  the  contract,  accordingl}'  as  they  may  find  it  to 
be,  carefully  pointing  out  their  dutj'  in  ascertaining  what  the  contract 
in  question  is.  Young  v.  Jeffreys,  4  Dev.  &  Bat.  216  ;  Massey  v.  Belisle, 
2  Ired.  170  ;  Festerman  v.  Parker,  10  Ired.  474  ;  Silverthorn  v.  Fowle, 
4  Jones,  359. 

In  this  case  the  exception  is  based  upon  a  misapprehension  of  the 
instruction  complained  of.  The  Court  did  not  intend  to  leave  it  to  the 
jury  to  interpret  the  contract  in  question,  nor  did  it  do  so  in  effect.    The 
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contract  alleged  was  not  in  writing ;  the  principal  evidence  —  that  of 
one  of  the  defendants  —  tending  to  prove  it  was  not  very  explicit,  un- 
equivocal, and  determinate.  On  the  contrary,  it  left  the  real  agreement 
to  inference  in  material  respects.  The  witness  said  :  "I  agreed  to  buy 
of  him  [the  plaintiflFs'  agent]  a  bill  of  shoes  upon  his  promise  to  have 
them  in  Aulander  in  two  weeks ; "  but  he  did  not  say  certainlj-,  in 
terms,  that  the  agent  agreed,  on  his  part,  to  deliver  the  shoes  at  the 
place  mentioned  within  that  time ;  that  this  was  a  substantial  part  of 
the  contract,  and  that  it  was  understood  that  the  defendants  would  not 
be  bound  to  take  the  shoes  if  they  were  not  so  delivered.  This  was 
left  in  doubt  —  to  inference.  He  said  "  that  this  was  the  main  induce- 
ment to  the  bargain  ;  without  this  promise  I  would  not  have  taken  the 
goods."  He  does  not  sa^',  in  terms,  that  the  agent  so  understood  and 
agreed,  — that  he  did,  was  left  to  inference.  He  did  not  sa}',  in  terms, 
that  the  contract  was  special,  — out  of  the  ordinary  course  of  trade  in 
such  cases.  That  was  left  to  inference.  Hence  the  Court  told  the  jury 
to  inquire  whether  there  was  such  special  contract,  and  if  so,  what  was 
meant,  not  as  matter  of  law,  but  as  matter  of  fact,  by  it,  by  what  was 
said  and  mutually  understood  and  agreed  upon  by  the  parties.  That 
is,  the  Court  instructed  the  jur3'  to  ascertain  from  the  uncertain,  unde- 
terminate  evidence  of  such  contract,  what  it  was  as  matter  of  fact.  It 
submitted  to  them,  not  what  was  the  legal  meaning  of  the  words  used 
by  the  defendants,  or  by  either  party,  but  whether  the  parties,  in  fact, 
mutually  understood  and  agreed  that  the  shoes  should  be  delivered 
"in  two  weeks"  at  the  defendants'  place  of  business,  or  whether,  in 
fact,  it  was  agreed  that  the  plaintiffs,  in  the  ordinary  course  of  business, 
sold  the  defendants  the  shoes,  and  this  was  the  fact  of  the  agreement, 
and  the  plaintiffs'  agent  said,  —  simply  added,  —  not  as  a  part  of  the 
agreement,  that  he  would  deliver  them  "  in  two  weeks,''  meaning  no 
more  than  that  he  would  be  prompt  in  shipping  them.  The  Court  fur- 
ther said,  in  substance,  that  if  the  jurj-  should  find  the  contract  to  be  as 
contended  by  the  defendants,  then,  as  a  matter  of  law,  the  plaintiffs 
could  not  recover.  Thus  it  interpreted  the  contract  in  that  view.  It 
further  said,  in  effect,  that  if  tlie  jury  should  find  the  contract  to  be,  in 
fact,  as  contended  by  the  plaintiffs,  then  the  latter  could  recover.  Thus 
it  interpreted  the  meaning  and  legal  effect  of  it  in  the  view  favorable 
to  the  plaintiffs. 

The  evidence  in  this  case  left  the  terms  of  the  contract  much  more 
in  doubt  than  did  the  evidence  of  the  contract  in  question  in  Massey  v. 
Belisle,  supra.  In  that  case  "  the  plaintiff  stated  to  the  defendant,  as  a 
fact,  that  it  had  been,  discovered  that  her  house  was  two  feet  upon  his 
lot.  Upon  this  information  she  promised  to  pay  him  four  dollars  per 
annum  while  it  remained  there.  At  the  expiration  of  the  first  j^ear, 
when  the  rent  was  demanded,  she  refused  to  pay,  alleging  that  the 
house  was  altogether  upon  her  own  land.  After  this  refusal  she  did 
paj'  four  dollars  upon  his  express  promise  to  refund  it  if  it  should  turn 
out  that  the  house  was  not  upon  his  lot.    The  parties  then  agreed  upon 
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a  mode  bj'  which  the  boundaries  of  their  respective  lots  should  be  de- 
termined. Unfortunately,  the  attempt  thus  to  determine  their  bounda- 
ries failed,  and  the  plaintiff  sued  for  the  next  year's  rent  Now,  it 
seems  to  us  clear  that  upon  what  terms  and  upon  what  consideration 
the  defendant  promised  to  pay  rent,  was  an  inquiry  of  fact  for  the  de- 
termination of  a  jury."  The  Court  said  that  the  terms  of  fact  being 
doubtful,  it  was  the  province  of  the  jurj'  to  ascertain  the  same.  They 
certainly  were  more  definite  than  the  terms  in  question  in  the  present 
case. 

Perhaps  the  instruction  given  to  the  jury  might  have  been  more  pre- 
cise, but  it  was  quite  intelligible,  and  substantially-,  in  all  respects,  cor- 
rect. The  Court  interpreted  the  contract  as  to  its  legal  import  and 
effect,  accordinglj-  as  the  jury  might  ascertain  it  to  be  as  matter  of  fact, 
and  it  gave  them  proper  instructions  as  to  their  dut3-. 

The  other  exceptions  are  without  merit,  and  it  would  serve  no  useful 
purpose  to  advert  further  to  them.i 

Per  Curiam.  2feto  trial. 


Rmmonwealth  v.  ANTHES. 

Supreme  Jcdicial  Court  of  Massachusetts.     1855. 

[Reported  5  Gray,  185.] ''. 

Indictment  on  St.  1855,  c.  215,  §  17,  for  being  a  common  seller  of 
spirituous  and  intoxicating  liquors.  Trial  and. conviction  in  the  Court 
of  Common  Pleas  of  October  term  1855,  before  Sanger,  J.,  who  signed 
the  following  bill  of  exceptions  :  — 

"  During  the  trial  the  defendant's  counsel  moved  the  court  to  instruct 
the  jury :  — 

"  1st.   That  the  law  is  unconstitutional  and  void. 

"  2,d.  That  the  jury  have  a  right  to  judge  of  the  constitutionality  of 
the  law. 

"  3d.  That  if  the  jury  do  so  judge,  and  have  a  reasonable  doubt 
whether  the  law  be  constitutional  or  not,  they  must  acquit  the  prisoner. 

"  The  court  declined  so  to  instruct  the  jury,  but  did  instruct  them 
that  the  law  is  constitutional,  and  that  under  the  provisions  of  chapter 
152  of  the  statutes  of  1855,  entitled  an  act  concerning  the  duties  and 
rights  of  jurors,  although  tlie  jury  might  judge  of  the  meaning  of  a  law, 
they  had  not  the  right  to  judge  of  its  constitutionality." 

J.  W.  May,  for  the  defendant. 

J.  M.  Keith  (District  Attorney),  for  the  Commonwealth. 

The  decision  was  made  at  Boston  on  the  27th  of  August,  1857. 

Shaw,  C.  J.  .  .  .  I  desire  however  to  refer  to  one  subject,  that  of 
libel,  which  in  some  quarters  seems  to  have  been  regarded  as  settling 

1  Compare  Eice  v.  Dwight  Mamif.  Co.,  2  Cush.  80  (1848).  —  Ed. 
"  The  greater  part  of  thia  case  is  omitted. 
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the  question,  that  in  all  criminal  cases  juries  maj'  rightfully  adjudicate 
upon  the  law,  as  well  as  the  fact ;  but  it  seems  to  me  so  manifestly  to 
lead  to  the  opposite  conclusion,  and  to  involve  a  discussion  of  the  true 
principle  on  which  jury  trial  is  placed  by  the  common  law,  that,  at  the 
risk  of  appearing  tedious,  I  wish  to  state  it  fully  enough  to  make  it 
intelligible. 

This  controversy  arose  in  England  during  a  period  shortly  preceding 
the  American  Revolution,  respecting  the  relative  powers  of  courts  and 
juries,  in  cases  of  public  prosecutions  for  libel.  It  arose  in  times  of 
great  party  violence  and  heat,  connected  itself  intimately  with  the  great 
political  contests  of  the  time,  and  was  conducted  in  the  courts  of  justice, 
in  parliament,  and  in  the  country,  with  a  warmth  of  passion  not  favor- 
able to  the  satisfactory  determination  of  legal  principles.  But  it  ap- 
pears to  me  that,  whether  we  consider  the  point  upon  which  the  contro- 
versy turned,  the  principles  assumed  and  admitted  on  all  sides  as  the ' 
basis  of  the  argument,  or  the  provisions  of  the  act  of  parliament,  com- 
inonlj'  known  as  Mr.  Fox's  bill,  bj'  which  it  was  terminated,  they  do 
not  impugn  the  great  principle  of  the  common  law,  that  to  questions  of 
fact  the  jurors  respond,  to  questions  of  law  the  judges. 

Criminal  prosecutions  for  libel  might,  by  the  common  law,  be  by  in- 
dictment or  information ;  but  in  point  of  fact  they  V*re  most  usually 
state  prosecutions,  commenced  by  information  filed  by  tlie  attorney  or 
solicitor  general,  ex  officio,  and  most  frequently  for  political  offences, 
and  therefore  were  often  contested  with  great  bitterness,  the  political 
parties  actively'  taking  sides,  in  favor  of  the  crown  or  of  the  accused 
respectively. 

The  controverted  question  arose  in  this  way :  B3'  the  theory  of  the 
law,  language,  the  meaning,  effect,  and  interpretation  of  all  language,  is 
of  legal  construction,  and  must  be  settled  as  matter  of  law  bj'  courts. 
This  rule  applied  to  statutes,  proclamations,  treaties,  and  other  acts  of 
state,  and  also  to  private  contracts  of  all  sorts  ;  and  this,  in  theory,  was 
considered  as  applicable  to  publications  charged  to  be  libellous.  •  But  it 
is  obvious  that  the  same  language  may  have  a  different  meaning,  ac- 
cording to  the  thing  referred  to,  from  existing  facts  or  external  circum- 
stances, not  apparent  in  the  written  or  printed  publication  itself.  To 
meet  this  view,  the  rules  of  pleading  strictlj'  required  that  the  indictment 
or  information  should  set  out  the  matter  charged  to  be  libellous,  in  hcec 
verba.  If  the  words  should  be  charged  to  have  any  peculiar  meaning 
bej'ond  their  ordinary  sense,  by  reason  of  anj'  fact^  then  such  fact  is  to 
be  distinctly  averred,  with  time  and  place,  so  that  it  may  be  put  in  issue 
and  tried.  If  it  was  relied  on  that  such  words  were  written  or  spoken 
in  connection  with  such  fact  or  circumstance,  it  must  be  stated,  in 
terms,  that  they  were  written  or  spoken  "of  and  concerning"  such' 
facts,  ordinarily-  stj'led  the  colloquium,  adding  in  all  suitable  places  in- 
nuendoes, pointing  the  meaning  of  the  words  to  the  particular  person* 
or  things  to  which  it  is  intended  to  charge  that  they  did  apply. 

Now  the  theory  of  those  judges  who  held  that  the  jury  were  only  to 
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find  the  fact  of  publication,  and  the  trath  of  the  averments,  colloquia, 
and  innuendoes,  was  this  ;  that  when  the  words  of  the  alleged  libel  are 
exactl3'  copied,  and  all  the  circumstances  and  incidents  which  can  affect 
their  meaning  are  stated  on  the  record,  inasmuch  as  the  construction 
and  interpretation  of  language,  when  thus  explained,  is  for  the  court, 
the  question  of  the  legal  character  of  such  libel,  whether  seditions  or 
obscene,  whether  it  illegallj-  slanders  the  living,  or  blackens  the  mem- 
orj-  of  any  one  deceased,  would  be  placed  on  the  record,  and  therefore, 
as  a  question  of  law,  would  be  open  after  verdict,  on  a  motion  in  arrest 
of  judgment.  Whatever  might  be  the  vei"dict,.if  the  publication  thus 
spread  on  the  record,  with  its  averments,  is  not  libellous,  the  conrt 
must  so  declare  it.  Those  who  took  this  side  of  the  question  insisted,  that 
if  the  publication  was  per  se  libellous,  it  was  unlawful,  and  the  inno- 
cent intent  and  purpose  of  the  publisher  afforded  no  excuse,  and  if  li- 
bellous and  illegal,  the  malicious  intent  was  an  inference  of  law.  Those 
reasoners  therefore  maintained  that  a  criminal  prosecution  for  libel  was 
peculiar,  and  distinguishable  from  all  others  in  this,  that,  b}'  the  form 
of  proceeding,  tlie  whole  matter  was  spread  upon  the  record  ;  that,  when 
the  fact  of  publication  and  the  truth  of  the  averments  and  innuendoes 
were  established,  the  whole  question  of  guilty  or  not,  as  in  case  of 
a  special  verdict,  was  a  question  of  law  ;  and  thej'  therefore  held  that 
it  was  right  to  instruct  the  jury  that,  if  they  found  these  facts  true, 
they  ought  to  return  a  verdict  of  guilty,  without  passing  their  judgment 
upon  the  question  of  malicious  intent  or  guilty  purjwse.  These  views, 
it  was  maintained,  were  supported  by  a  series  of  respectable  authori- 
ties, nearlj'  or  quite  uniform,  from  the  English  Eevolution  to  the  time 
of  this  controversy. 

On  the  contrarj-,  it  was  maintained  bj-  the  popular  partj-,  that  such 
a  view  of  the  law  of  libel  tended  to  discourage  and  repress  all  free  and 
manly  discussion  of  public  affairs,  and  destroy  the  just  freedom  of  the 
press;  that  whether  a  publication  was  libellous  or  not,  depended  upon 
the  justifiable  motive,  or  mischievous  intent,  with  which  it  was  written ; 
that  if  it  was  fairlj'  intended  to  expose  and  correct  the  abuses  of  bad 
government,  or  wickedly  to  weaken  and  impair  the  acts  of  good  gov- 
ernment, that  these  were  questions  of  fact,  depending  on  many  facts 
of  a  public  nature,  which  could  not  be  brought  upon  the  record ;  and 
that  therefore  the  question  whether  it  was  unlawful,  malicious,  and 
wicked,  false  in  fact;  and  not  written  with  good  motives  and  for  justifi- 
able ends,  might  even  depend  on  the  purpose  and  character  of  the  whole 
publication,  of  which  the  parts  selected  as  libellous  are  usually  extracts 
only  ;  that  these  are  all  facts  bearing  upon  the  general  question  of  guilt, 
and  therefore  like  other  facts,  on  which  the  guilt  of  a  party  accused  of 
crime  depends,  were  to  be  found  by  the  jury.  Some  respectable  au- 
thorities could  be  adduced  to  show  that  such  had,  at  times,  been  the 
course  of  eminent  judges  in  instructing  the  jurj-. 

Tiie  first  case,  I  believe,  in  which  this  was  made  the  subject  of  much 
controversy  was  that  of  Bex  v.  WoodfaU,  5  Bur.  2661 ,  in  the  jear  1 770, 
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■which  was  an  information  for  the  publication  of  a  seditious  libel,  be- 
ing one  of  the  letters  of  Junius.  When  we  consider  that  Lord  Mans- 
field was  the  judge,  and  remember  the  vehement  attacks  made  by  that 
popular,  eloquent,  and  unscrupulous  writer  on  the  judicial  character  of 
Lord  Mansfield,  we  cannot  be  surprised  to  find  that  the  question  should 
assume  an  air  of  some  bitterness.  Upon  the  trial,  the  jury  found  the 
defendant  guilty  of  printing  and  publishing  only.  The  verdict  was  after- 
wards set  aside,  on  the  ground  that  it  was  ambiguous  and  uncertain  ; 
but  the  judge  charged  the  jury,  and  this  again  was  affirmed  by  the  whole 
court  after  argument,  that  "  whether  the  paper  was  in  law  a  libel  was 
a  question  of  law  upon  the  face  of  the  record  ;  "  and  again  ;  "  '  Guilty 
of  printing  and  publishing,'  when  there  is  no  other  charge,  is  '  guilty  ; ' 
for  nothing  more  is  to  be  found  by  the  jur}-."  5  Bur.  2666,  2668.  That 
the  court  intended  thus  to  state  and  declare  upon  the  theory  above 
stated  is  manifest  from  the  whole  tenor  of  the  case.  The  court  say, 
in  terms,  that  if  the  jury  "  meant  to  say  '  they  did  not  find  it  a  libel,' 
or  'did  not  find  the  ephitets'  [that  is,  wickedly,  maliciously,  &c.],  or 
'  did  not  find  anj-  express  malicious  intent,'  it  would  not  affect  the  ver- 
dict ;  because  none  of  these  things  were  to  be  proved  pr  found  either 
waj-."  5  Bur.  2669.  And  they  say  this  had  long  been  the  settled  rule 
of  practice. 

But  the  great  struggle  on  this  subject  took  place  in  the  case  of  The 
King  v.  Dean  of  St.  Asaph  reported  most  fully  in  3  T.  R.  428,  note.  The 
case  was  tried  before  BuUer,  J.,  who  charged,  in  summing  up,  that  there 
were  two  facts  for  the  consideration  of  the  jury,  namely,  the  fact  of  the 
publication,  and  the  truth  of  the  innuendoes.  It  came  before  the  full 
court,  and  was  argued  in  a  masterly  manner  for  the  defendant  by  Mr. 
Erskine,  in  one  of  his  celebrated  speeches.  The  opinion  of  the  court 
was  given  by  Lord  Mansfield,  who  again  affirmed  the  correctness  of  the 
ruling,  and  upon  the  same  grounds,  and  he  cited  many  authorities  to 
show  that  this  had  long  been  the  established  practice. 

Lord  Ken j'on,  a  few  years  later,  directed  the  jury  in  the  same  terms, 
in  The  King  v.  Withers,  3  T.  R.  428. 

Thus  stood  the  law,  as  declared  and  administered  in  the  highest  courts 
of  Great  Britain,  until  this  remarkable  controversy  was  terminated  bj^ 
an  act  of  parliament,  St.  32  G.  3,  c.  60,  which  settled  the  law  for  that 
government.  After  reciting  that  doubts  had  arisen,  it  declared  and 
enacted  that  on  every  such  trial,  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  the  indict- 
ment or  information,  and  shall  not  be  required  or  directed  by  the  court 
or  judge  to  find  the  defendant  guilty,  merely  on  proof  of  the  publication 
by  the  defendant  of  the  paper  charged  to  be  a  libel,  and.  of  the  sense 
ascribed  to  the  same  in  the  indictment  or  information  ;  that  on  every 
such  trial,  the  court  or  judge  shall,  according  to  their  or  his  discre- 
tion, give  their  or  his  opinion  and  directions  to  the  jury  on  the  mat- 
ter in  issue,'  in  like  manner  as  in  other  criminal  cases  ;  that  nothing  in 
the  act  shall  be  construed  to  prevent  the  jurj'  from  finding  a  special 
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verdict,  at  their  discretion,  as  in  otiier  criminal  cases  ;  and  in  ease  the 
jury  shall  find  the  defendant  guilty,  it  shall  be  lawful  for  him  to  move 
in  arrest  of  judgment,  on  such  ground  and  in  such  manner  as  he  migiit 
have  done  before  the  passing  of  the  act. 

It  will  be  borne  in  mind  that  the  leading  adjudications  above  cited 
were  made,  and  this  act  of  parliament  was  passed,  after  the  separation 
of  the  United  States  from  Great  Britain,  so  that  they  have  no  authoritj' 
here  as  positive  law ;  and  they  are  referred  to  only  as  historical  evi- 
dence, showing  what  the  ancient  common  law  of  England  was  when  it 
became  the  common  law  of  Massachusetts  and  the  other  colonies  of 
English  origin. 

It  appears  to  me  that  the  manner  in  which  this  controversj'  was  con- 
ducted, and  the  ancient  authorities  which  it  brought  to  light,  have  a 
significant  and  direct  application  in  support  of  the  proposition  I  am  en- 
deavoring to  maintain.  Both  parties  acted  on  the  assumption  that, 
by  the  common  law,  the  juries  answer  to  questions  of  fact,  and  judges 
to  those  of  law,  and  when  all  the  facts  appear  on  the  record,  it  is  for 
the  court  only  to  decide  and  pronounce  the  law.  It  is  frequently  stated 
in  the  course  of  the  controversy,  as  by  Lord  Mansfield  in  The  King  v. 
Dean  of  St.  Asaph,  3  T.  E.  431,  note,  that  this  is  a  universal  maxim, 
without  exception.  But  those  who  favored  the  power  of  the  crown  and 
high  prerogative  insisted,  that  when  the  alleged  libel  was  placed  on 
record,  as  the  meaning  and  interpretation  of  language  is  for  the  court, 
the  question  whether  guiltj'  or  not  was  a  question  of  law.  Lord  Mans- 
field said,  in  the  case  cited :  "  It  is  almost  peculiar  to  the  form  of  a 
prosecution  for  a  libel,  that  the  question  of  law  remains  entirely  open 
for  the  court  upon  the  record,  and  that  the  jury  cannot  decide  it  against 
the  defendant ;  so  that  a  general  verdict,  that  the  defendant  is  guiltj', 
is  equivalent  to  a  special  verdict  in  other  cases.  It  finds  all  which  be- 
longs to  the  jury  to  find,  and  finds  nothing  as  to  the  question  of  law." 
He  also  says,  that  when  the  offence  depends  upon  an  indiflferent  act, 
done  with  a  criminal  intent,  the  intent  must  be  averred  and  proved  as  a 
fact,  like  other  facts  ;  but  that  libel  is  an  exception.   4  T.  R.  429,  note. 

On  the  contrarj',  it  was  maintained  by  those  opposed  to  the  high  pre- 
rogative of  the  crown,  and  more  in  sj-mpathy  with  the  popular  writers 
who  were  the  parties  subject  to  crown  prosecutions,  for  writings  which 
they  maintained  to  be  innocent,  but  which  were  charged  as  treason- 
able or  seditious,  intended  to  bring  the  government  into  hatred  and 
contempt,  and  promote  illegal  insurrection  or  forcible  opposition,  that 
a  writing  in  itself  is  simply  innocent  or  indifferent ;  that,  if  it  tend  to 
disturb  the  public  peace,  the  criminality  consists  entirely  in  the  mali- 
cious intent  and  injurious  purpose  with  which  it  is  written  or  published  ; 
that,  after  a  paper  charged  to  be  libellous  is  set  out  in  precise  words, 
with  all  the  averments,  colloquia,  and  innuendoes  with  which  the  most 
skilful  pleader  can  draw  up  an  information,  the  question  of  malicious 
intent  and  injurious  purpose  depends  upon  many  facts,  some  of  a  public 
and  some  of  a  private  nature ;  that  the  criminal  intent  and  purpose, 
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therefore,  which  alone  can  make  the  publication  illegal  and  punishable, 
is  a  question  of  fact,  and  of  course  for  the  jurj-,  subject  only  to  this 
difference  in  matter  of  form,  that  the  judge  directs  the  jur}'  in  matter  of 
law  before  they  return  their  verdict,  the  law  relying  upon  the  intelligence 
and  sense  of  duty  of  the  jury,  to  apply  the  law  to  the  facts  they  ma}' 
find,  and  declare  the  result  by  a  general  verdict.  These  considerations 
certainly  have  great  weight,  and  seem  to  render  the  case  of  libel  analo- 
gous to  other  criminal  cases,  where  guilty  intent  and  purpose  appear  to 
he  of  the  essence  of  the  offence ;  and  upon  this  ground  the  statute 
ultimately  placed  it.  .  .  . 

Exceptions  sustained. 
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{Reported  10  Met.  263.] ' 

Hallett  and  Nelson,  for  the  defendant. 

Huntington  (District  Attorney),  for  the  Commonwealth. 

The  decision  was  made  at  October  term,  1846. 

Shaw,  C.  J.  This  case  comes  before  the  court  upon  a  bill  of  excep- 
tions, and  the  question  is,  whether,  in  a  criminal  prosecution  against 
the  defendant  for  an  alleged  violation  of  the  license  laws,  his  counsel 
have  a  right  to  address  the  jury  upon  the  questions  of  law  embraced  in 
the  issue.  The  effect  of  the  argument  for  the  defendant,  when  ana- 
Ij'zcd,  appears  to  be  this  ;  that  in  criminal  prosecutions,  it  is  within  the 
legitimate  right  and  proper  duty  of  juries,  to  adjudicate  and  decide  on 
questions  of  law  as  well  as  questions  of  fact;  and  that  although  the 
judge  maj'  instruct  and  direct  them  upon  a  question  of  law,  and  they 
fully  comprehend  and  understand  those  directions,  in  their  application 
to  the  facts  of  the  case,  yet  that  they  are  invested  by  law  with  a  legiti- 
mate power  and  authorit}-,  if  their  judgments  do  not  coincide  with  that 
of  the  judge,  to  disregard  it,  and  decide  in  conformity  with  their  own 
views  of  the  law.  If  this  were  a  correct  view  of  the  law,  it  would  un- 
doubtedly follow,  as  a  necessary  consequence,  that  in  such  appeal  from 
the  court  to  the  jury,  the  counsel  on  both  sides  would  have  a  right  to 
argue  the  questions  of  law  to  the  jury.  But  if  this  proposition  is  not 
correct,  it  does  not  follow,  we  think,  as  a  necessary  consequence,  that 
the  counsel  cannot  address  the  jury  upon  the  law,  under  the  direction 
of  the  court.  They  are,  in  our  view,  separate  and  distinct  questions,  to 
be  separately  considered. 

We  consider  it  a  well-settled  principle  and  rule,  lying  at  the  founda- 
tion of  jury  trial,  admitted  and  recognized  ever  since  jury  trial  has  been 
adopted  as  an  established  and  settled  mode  of  proceeding  in  courts  of 
justice,  that  it  is  the  proper  province  and  duty  of  judges  to  consider 

1  The  statement  of  facts  is  omitted. 
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and  decide  all  questions  of  law  which  arise,  and  that  the  responsibilit}- 
of  a  correct  decision  is  placed  finally  on  them ;  that  it  is  the  proper 
province  and  duty  of  the  jurj-  to  weigh  and  consider  evidence,  and  de- 
cide all  questions  of  fact,  and  that  the  responsibility  of  a  correct  deci- 
sion is  placed  upon  them.  And  the  safety,  efflcacj',  and  purity'  of  jury 
trial  depend  upon  the  steadj'  maintenance  and  practical  application  of 
this  principle.  It  would  be  alike  a  usurpation  of  authority  and  violation 
of  duty,  for  a  court,  on  a  jurj'  trial,  to  decide  authoritatively  on  the 
questions  of  fact,  and  for  the  jury  to  decide  ultimatelj'  and  authorita- 
tively' upon  the  questions  of  law.  And  the  obligations  of  each  are  of  a 
like  nature,  being  that  of  a  high  legal  and  moral  obligation  to  the  per- 
formance of  an  important  duty,  enforced  and  sanctioned  by  an  oath. 

This,  as  a  general  principle,  is  applicable  alike  to  civil  and  criminal 
cases,  though  in  both  it  must  be  varied  in  its  practical  application,  ac- 
cording to  the  forms  of  proceeding  and  the  mode  in  which  the  question 
arises.  If  the  form  of  proceeding  is  such,  that  the  law  and  the  fact  can 
be  distinctlj'  presented,  then,  after  the  fact  is  established,  either  by  the 
pleadings  or  by  a  special  verdict,  the  court  decide  the  law  and  pro- 
nounce the  judgment,  without  the  further  intervention  of  a  ]\ixy ;  as  in 
case  of  a  demurrer  or  special  verdict.  Indeed,  the  whole  sj-stem  of 
special  pleading,  which,  though  now  disused  in  this  Commonwealth  bj' 
a  recent  statute,  is  intimately'  interwoven  with  the  whole  texture  of  the 
common  law,  was  founded  upon  an  apparentlj'  anxious  desire  of  the 
common  law  so  to  separate  questions  of  fact  from  questions  of  law,  as 
to  enable  courts  to  pronounce  on  matter  of  law,  leaving  contested  facts 
only  to  be  put  in  issue,  and  to  be  tried  and  decided  bj-  the  jury. 

The  whole  doctrine  of  bills  of  exception,  now  in  such  general  and 
familiar  use,  both  in  civil  and  criminal  proceedings,  is^founded  upon 
the  same  great  and  leading  idea.  It  presupposes  that  it  is  within  the 
authority,  and  that  it  is  the  dut)'  of  the  judge  to  instruct  and  direct  the 
jury  authoritatively,  upon  such  questions  of  law  as  maj'  seem  to  him  to 
be  material  for  the  jury  to  understand  and  apply,  in  the  issue  to  be 
tried ;  and  he  ma}'  also  be  required  so  to  instruct  upon  any  pertinent 
question  of  law  within  the  issue,  upon  which  either  party  may  request 
him  to  instruct.  The  doctrine  also  assumes  that  the  jury  understand 
and  follow  such  instruction  in  matter  of  law.  This  results  from  the 
consideration,  that  if  such  instruction  be  either  given  or  refused,  it  is 
the  duty  of  the  judge  to  state  it  in  a  bill  of  exceptions,  so  that  it  may 
be  placed  on  the  record ;  and  if  the  verdict  is  against  the  party  who 
took  the  exception,  and  It  appears,  upon  a  revision  of  the  point  of  law, 
that  the  decision  is  incorrect,  either  in  giving  or  refusing  such  instruc- 
tion, the  verdict  is  set  aside,  as  a  matter  of  course.  To  this  conclusion 
the  law  could  come,  only  on  the  assumption  that  it  was  the  right  and 
duty  of  the  court  to  instruct  the  jury  in  matter  of  law,  that  the  jury 
understood  it,  and,  as  a  matter'  of  duty,  were  bound  to  follow  it ;  so 
that,  if  the  instruction  was  wrong,  the  law  assumes,  as  a  necessary 
legal  consequence,  that  the  verdict  was  wrong,  and  sets  it  aside.     The 
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law  could  only  assume  this,  upon  the  strength  of  the  well  known  and 
reasonable  presumption,  that  all  persons,  in  the  absence  of  proof  to  the 
contrar3',  do  that  which  it  is  their  dutj'  to  do.  It  is  presumed  that  the 
jury  followed  the  instruction  of  the  court  in  matter  of  law,  because  it 
was  their  duty  so  to  do,  and  therefore,  if  the  instruction  was  wrong,  the 
verdict  is  wrong.  But  if  the  jury  could  rightly  exercise  their  own 
judgment,  and  decide  contrary  to  the  direction  of  the  court,  as  they 
unquestionablj'  may  do,  in  regard  to  questions  of  fact,  no  such  pre- 
sumption would  follow  ;  it  would  be  left  entirely  in  doubt,  whether  the 
jury  had  been  misled  or  influenced  by  the  incorrect  direction  in  matter 
of  law,  and  therefore  this  would  alone  be  no  sufficient  ground  for  setting 
aside  the  verdict.  But  entirely  otherwise  it  is  in  regard  to  a  matter  of 
fact,  in  respect  to  which  it  is  within  the  proper  authority,  and  is  the 
duty  of  the  jur3'  to  exercise  their  judgment  authoritatively  and  defi- 
nitely. And  should  a  judge  express  or  intimate  any  opinion  upon  a 
question  of  fact,  however  incorrect  it  might  be  afterwards  found  to  be, 
upon  a  revision  by  a  higher  court,  it  would  not  necessarily  afford  a 
ground  for  a  new  trial ;  for,  it  not  being  the  duty  of  the  jurj'  to  follow 
it,  there  would  be  no  presumption  that  thej'  had  followed  it,  and  there- 
fore it  would  not,  of  itself,  show  conclusively  that  the  verdict  was 
wrong. 

And  it  fs  to  be  considered  that  this  doctrine  and  practice,  in  regard 
to  exceptions,  apply  as  well  to  criminal  as  to  civil  trials  ;  at  least  so  far 
as  they  can  operate  for  the  protection  and  security  of  parties  accused. 
Indeed,  so  solicitous  has  been  the  legislature  of  this  Commonwealth, 
that  all  persons  put  on  trial  for  alleged  offences  shall  have  the  full  bene- 
fit of  the  opinion  and  judgment  of  the  court  upon  all  questions  of  law, 
and  a  revision  thereof  by  the  court  of  last  resort,  on  suitable  occasions, 
that  it  has  specially  provided  that  if^  upon  the  trial  of  any  person  who 
shall  be  convicted,  any  question  of  law  shall  arise,  which,  in  the  opinion 
of  the  presiding  judge,  shall  be  so  important  or  so  doubtful  as  to  re- 
quire the  decision  of  the  supreme  judicial  court,  although  such  person 
has  no  counsel  to  defend  him,  or  the  counsel  have  not  seen  fit  to  take 
the  exception,  the  judge  may,  on  his  own  sense  of  propriety  and  dutj", 
teserve  it,  and  thereupon  all  further  proceedings  in  that  court  shall  be 
stayed.     Rev.  Sts.  c.  138,  §  12. 

This  leads  to  another  view  of  this  subject  *  which  seems  to  us  to  be  of. 
great  importance,  and  this  is,  that  every  citizen  of  the  Commonwealth 
has  a  right  to  the  benefit  and  protection  of  the  law.  Whilst  he  is  liable 
to  its  penalties,  he  hasia  right  to  be  tried  by  law,  and  he  is  entitled  to- 
the  authoritative  declaration  and  application  of  the  law  to  his  case,  as 
his  best  and  highest  protection.  It  is  manifestlj'  of  great  importance, 
in  order  to  effect  such  protection  of  the  rights  of  parties,  that  the  laws 
to  which. they  are  am,enable  shall  be  fixed  and  permanent,  impartially 
applied  to  all  persons  and  cases  alike,  and  not  fluctuating  and  variable. 
This  result  seems  to  have  been  looked  to,  with  great  anxiety,  by  the 
fi'anjers  of  our   constitution,  in  the  declaration  of  rights.     Art.  10. 
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"  Each  individual  of  tlie  societj-  has  a  right  to  be  protected  by  it,  in 
the  enjo3-ment  of  his  life,  liberty,  and  property,  according  to  standing 
laws."  Art.  29.  "It  is  essential  to  the  preservation  of  the  rights  of 
every  individual,  his  life,  liberty,  property,  and  character,  that  there  be 
an  impartial  interpretation  of  the  laws  and  administration  of  justice.  It 
is  the  right  of  every  citizen  to  be  tried  by  judges  as  free,  impartial,  and 
independent  as  the  lot  of  humanity  will  admit."  Art.  13.  "  In  crim- 
inal prosecutions,  the  veriflcation  of  facts  in  the  vicinity  where  they 
happen  is  one  of  the  greatest  securities  of  the  life,  libertj-,  and  property 
of  the  citizen."  These  seem  to  be  trite,  familiar  truths  ;  but  the  decla- 
ration of  rights  itself  declares,  Art.  18,  that  a  frequent  recurrence  to 
them  is  absolutely  necessary-  to  preserve  the  advantages  of  liberty,  and 
to  maintain  a  free  government.  And  it  requires,  both  of  lawgivers  and 
magistrates,  an  exact  and  constant  observance  of  them,  in  the  forma- 
tion and  execution  of  the  laws  necessary  for  the  good  administration  of 
the  Commonwealth. 

These  provisions  manifest  an  ardent  desire  and  a  wise  determination, 
as  far  as  the  imperfection  of  all  human  things  would  allow,  to  make  the 
law  paramount  and  supreme  over  all  the  powers  and  influences  of  will 
or  passion,  of  interest  or  prejudice,  whether  of  the  few  or  of  the  many  ; 
to  render  it  stable,  impartial,  and  equal  in  its  operation,  over  all  who 
might  require  its  protection  or  fall  under  its  animadversion.  But  it  ap- 
pears to  us  that  the  principle  contended  for  would  be  advei'se  to  all 
these  objects.  If  a  jury  has  a  legitimate  authority  to  decide  upon  all 
questions  of  law  arising  in  the  cases  before  them,  and  that  contrary  to 
the  instruction  of  the  judge,  in  cases  where  such  direction  of  the  judge 
may  be  supposed  adverse  to  the  views  of  the  law  relied  on  bj'  the 
accused  or  his  counsel,  they  would  have  the  same  power  to  decide  any 
question  of  law,  against  the  opinion  and  instruction  of  the  judge,  when 
such  opinion  is  in  favor  of  the  accused,  and  find  him  guilt}',  where  the 
judge  should  direct  the  jurj'  that  those  facts  which  the  evidence  condu- 
ces to  prove,  if  proved  to  their  satisfaction,  would  not  warrant  a  con- 
viction. A  case  may  be  supposed,  at  least  for  the  purpose  of  illustra- 
tion, where  a  high  popular  excitement  should  arise  and  become  general, 
in  which  large  bodies  of  persons  might  come  to  be  actuated  by  feelings 
of  honest  but  mistaken  indignation  against  some  supposed  wrong,  and 
earnest  in  the  pursuit  of  the  supposed  interests  of  philanthropy ;  or 
perhaps  numbers  may  be  influenced  by  more  base,  interested,  and  vin- 
dictive passions.  Under  these  circumstances,  a  grand  jury,  having,  as 
the  case  supposes,  a  legitimate  and  rightful  authority  to  decide  on  ques- 
tions of  law,  contrary  to  the  instructions  and  charge  of  the  judge,  might 
return  an  indictment ;  a  traverse  jury,  in  their  turn,  might  convict 
upon  it,  though  the  court  before  whom  it  is  tried  should  give  them  such 
directions,  in  point  of  law,  that  if  they  understoocl  and  followed  them 
they  must  acquit  the  accused.  But  the  case  supposes  that  the  law  ma}' 
be  rightfully  interpreted  by  a  jurj-  which  may  shift  at  every  trial.  What 
then  becomes  of  the  securit}'  which  every  citizen  is  entitled  to,  by  a 
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steadj-  and  uniform,  as  well  as  impartial  interpretation  of  the  laws 
and  administration  of  justice,  by  judges  as  free,  impartial,  and  inde- 
pendent as  the  lot  of  humanity  will  admit?  The  purpose  and  intent 
of  these  provisions,  we  think,  are  indicated  by  the  last  article  of  the 
declaration  of  rights,  which,  after  having  contemplated  a  distribution 
of  the  powers  of  sovereignty  into  legislative,  executive,  and  judicial 
departments,  and  declared  that  neither  should  execute  the  powers  as- 
signed to  the  other,  points  out  the  ultimate  object,  in  these  emphatic 
words :  "  to  the  end  it  may  be  a  government  of  laws,  and  not  of  men." 

These  provisions  were  adopted  as  the  fundamental  laws  upon  which 
the  government  was  to  be  administered ;  they  have  a  manifest  refer- 
ence to  a  favorite  maxim  of  the  friends  of  civil  libert3-,  regulated  by 
law,  that  high  powers  can  be  most  safely  intrusted  to  public  oflicers, 
by  placing  them,  when  they  are  capable  of  distribution,  in  different 
departments,  to  be  exercised  by  concurrent  action,  so  that  each  shall 
keep  within  its  own  sphere,  and  the  one  be  a  check  upon  the  other. 
They  also  regarded  another  favorite  axiom,  that  facts  could  be  best 
verified  and  tried  by  an  impartial  jury,  drawn  from  the  vicinity,  who 
should  consider  and  weigh  the  evidence,  and  thereupon  find  and  de- 
clare the  facts  ;  and  that  a  stead3',  uniform  interpretation  of  .the  laws 
and  administration  of  justice  could  best  be  secured  by  the  establish- 
ment of  permanent  judicial  tribunals,  as  an  independent  department  of 
government,  to  whom  the  judicial  power  should  be  intrusted,  and  who 
should  be  rendered,  as  far  as  practicable,  free  and  independent. 

Whether,  therefore,  we  consider  the  rules  of  the  common  law,  or  the 
constitution  and  law  of  this  Commonwealth^  we  are  of  opinion  that  it  is 
the  proper  province  and  duty  of  the  court  to  expound  and  declare  the 
law,  and  that  it  is  the  proper  province  and  duty  of  the  jury  to  inquire 
into  the  facts  bj'  such  competent  evidence  as  may  be  laid  before  them, 
according  to  the  rules  of  law  for  the  investigation  of  truth,  which  maj- 
be  declared  to  them  by  the  court,  and  find,  and  ultimately  decide,  on 
the  facts.  It  ma}-  be  added  that  it  is  the  more  necessary  to  adhere  to 
this  rule,  in  the  administration  of  American  law,  because  in  these 
States  the  government  is  conducted  according  to  written  constitutions, 
in  which  the  powers  even  of  the  legislature  are  limited  and  defined ; 
and  it  is  therefore  within  the  province,  and  it  is  made  the  duty  of  the 
judicial  department,  on  proper  occasions,  to  decide,  not  onh'  what  is 
the  true  interpretation  and  legal  effect  of  a  legislative  enactment,  but 
also  whether  an  act,  passed  with  all  the  forms  of  legislation,  is  within 
the  just  limits  of  legislative  power,  and  therefore  whether  it  is  consti- 
tutional and  valid. 

But  though  this  rule  of  law  be  considered  as  well  established,  yet, 
as  we  have  already  said,  there  are  various  modes  in  which  it  must  be 
practically  applied,  according  to  the  nature  of  the  proceedings  in  which 
it  arises.  Sometimes,  even  in  criminal  cases,  the  question  of  law  arises 
upon  the  record,  where  there,  is  no  controverted  fact,  and  where  the 
court  decide  definitely,  as  in  case  of  a  demurrer,  a  motion  to  quash  an 
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indictment,  a  motion  in  arrest  of  judgment,  on  a  bill  of  exceptions,  and 
the  like.  But  it  will  most  frequentlj-  arise,  in  a  trial  before  a  jurj', 
upon  the  question  of  guilty  or  not  guilt}'.  In  ever}'  charge  of  crime, 
there  must  be  a  question  of  law  and  a  question  of  fact,  to  wit,-  is  there 
any  such  rule  of  law  as  that  on  which  the  indictment  is  founded  ?  Has 
the  defendant  done  the  acts  charged  in  the  indictment,  which  amount 
to  a  violation  of  such  rule  of  law,  and  constitute  the  oflfence  charged  ? 
The  decision  of  both  of  these  is  necessarily  involved  in  a  verdict  of 
"guilty"  or  "not  guilty."  The  former  affirms  that  there  is  such  a 
law,  and  that  the  accused  has  violated  it ;  the  latter  affirms,  either  that 
there  is  no  such  rule  of  law,  or,  if  tliere  is,  that  the  accused  has  not  done 
any  acts  which  ambunt  to  a  violation  of  it. 

How  then  are  these  two  questions  to  be  decided  and  combined  into 
one,  if  one  is  to  be  referred  exclusively  to  the  court,  and  the  other  to 
the  jury?  The  jur}-  may,  in  any  case,  if  thej-  think  fit,  find  a  special 
verdict ;  that  is,  they  may  find  and  report,  in  the  form  of  a  verdict,  all 
the  material  facts,  which  are  proved  to  their  satisfaction,  and  call  upou 
the  court  to  decide  whether,  in  point  of  law,  the  accused  is  guilty  or 
not  guilty  upon  the  facts  thus  found.  But  this  is  the  privilege  of  the 
jur}-,  which  they  maj'  exercise  or  not,  and  in  no  case  are  they  bound  to 
find  a  special  verdict.  Mayor,  tkc.  v.  Clark,  3  Adolph.  &  Ellis,:  506. 
The  question  then  recurs,  in  case  the  jur}'  return  a  general  verdict,  how 
is  the  law  to  be  decided  by  the  court,  when,  as  we  have  seen,  it  is  to  be 
declared  b}'  the  jury,  as  involved  in  the  general  verdict.  As  both 
questions  are  involved  in  the  verdict,  the  appearance  on  the  record  is 
that  both  are  decided  by  the  jury,  because  both  are  declared  bj'  them. 
But  this  is  in  appearance  only,  and  can  scarcely  mislead  those  who  are 
acquainted  with  the  practice  of  courts  of  justice  in  criminal  trials, 
though  it  has  sometimes  led  to  the  argument,  that  because  they  must, 
in  a  general  verdict,  declare  the  rule  of  law  on  which  it  rests,  the}--  have 
a  power  to  pass  upon  it,  and  therefore  a  rightful  authority  to  decide  it. 
But  we  think  the  course  of  proceeding,  in  such  case,  is  very  clear,  is 
quite  consistent  with  the  principle  before  stated,  and  is  constantly 
practised  upon  in  such  trials.  It  is  the  only  and  proper  course  which 
can  be  adopted,  in  order  that  the  law  may  be  carried  into  effect,  in  its 
spirit  and  integrity.  That  course  is,  for  the  judge  to  direct  the  jury 
hypothetically,  to  declare  what  tiie  law  is,  with  its  exceptions  and 
qualifications,  to  explain  it,  and  to  state  the  reasons  and  grounds  of  it, 
if,  in  his  judgment,  .such  explanation  is  necessarj-  to  make  it  clearly 
intelligible  to  the  minds  of  men  of  good  judgment  and  common  experi- 
ence, but  without  legal  knowledge  and  skill ;  then  to  state  to  the  jury, 
tliat  if  certain  facts  necessary  to  constitute  the  offence,  and  which  there 
is  evidence  tending  to  prove,  are  proved  to  their  satisfaction,  thej'  are 
to  find  the  defendant  guilty  ;  but  if  certain  material  facts,  which  there 
is  soffie  evidence  tending  to  prove,  are  not  proved  to  their  satisfaction, 
they  are  to  find  the  defendant  not  guilty. 

This  is  the  only  mode  in  which  a  trial  can  be  conducted,  since  the 
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jury  are  not  obliged  to  find  a  special  verdict,  and  the  law  confides  in 
the  intelligence  and  integrity  of  the  jury,  to  understand  the  rules  of  law 
as  prescribed  to  them  by  the  court,  to  weigh  and  examine  the  evidence 
laid  before  them,  and  honestlj',  according  to  the  conviction  of  their 
minds,  to  find  whether  they  are  true,  and  whether  such  facts,  found 
true  by  them,  do  or  do  not  bring  the  party  accused  within  the  operation 
of  the.  law,  as  thus  prescribed  to  them,  and  to  find  a  verdict  of  guilty  or 
not  guilty  accordingly. 

But  in  thus  conducting  a  jur3'  trial  in  a  criminal  case,  with  a  view  to 
the  return  of  a  general  verdict,  it  is  obvious  that  the  whole  matter  of 
law  as  well  as  of  fact  must  be  stated  and  explained  to  the  jury,  so  that 
they  may  fully  understand  and  apply  it  to  the  facts ;  because,  as  we 
have  seen,  in  the  form  of  the  general  verdict,  they  do  declare  the  law 
as  well  as  the  fact.  F'or  this  purpose,  it  seems  to  be  necessary,  and  in 
our  State  it  is  the  usual  practice,  for  the  parties  respectively,  by  their 
counselj.to  state  the  law  to  the  jury,  in  the  presence,  and  subject  to  the 
ultimate  direction  of  the  judge  ;  because,  unless  the  jury  understand  the 
rule  of  law,  with  its  exceptions,  limits,  and  qualifications,  they  cannot 
know  how  to  apply  the  evidence,  and  determine  the  truth  of  the  mate- 
rial facts  necessary  to  bring  the  case  of  the  accused  within  it.  In  thus 
presenting  their  respective  views  of  the  law  to  the  jury,  under  the  direc- 
tion of  the  court,  for  the  better  information  of  both  the  judge  and  jury, 
great  latitude  has  been  allowed  in  the  practice  of  this  Commonwealth, 
and  counsel  have  been  permitted  to  state  and  enforce  their  views  of  the 
law,  especially  in  capital  cases,  by  definitions,  and  cases  from  such 
works  of  established  authority  as  the  court  ma^'  approve.  In  this,  great 
latitude  has  been  allowed,  in  tenderness  to  the  accused,  and  a  liberal 
confidence  reposed  in  counsel  called  to  defend  the  accused  in  the  hour 
of  his  trial.  But  such  an  address,  whether  it  be  upon  the  matter  of 
fact  or  the  matter  of  law,  and  whether  in  form  it  be  directed  to  the 
court  or  jury,  is  in  legal  effect  and  actual  operation  an  address  to  both  ; 
not  because  they  have  not  several  duties  to  perform,  and  distinct  ques- 
tions to  pass  upon,  but  because  it  is  one  trial,  carried  on  at  once  before 
court  and  jury,  in  which  the  judge  must  have  a  clear  comprehension  of 
the  nature  and  scope  of  the  evidence,  conducing  to  the  proof  of  facts, 
which  may  or  may  not  render  the  accused  amenable  to  the  law,  in  order 
that  he  may  give  such  directions  in  matter  of  law  as  the  state  of  the 
evidence  may  require ;  and  the  jury  must  have  a  clear  comprehension 
of  tlie  rules  of  law,  in  order  to  determine  whether  the  facts  proved 
bring  the  accused  within  them  ;  and  because  the  minds  of  both  judge 
and  jury,  acting  in  their  respective  departments,  must  result  in  that 
general  verdict  of  acquittal  or  conviction,  which  is  the  appropriate 
determination  of  the  cause.  Considering  the  latitude  which  has  been 
allowed  in  this  Commonwealth,  by  a  long  course  of  practice,  and  the 
diflflculty  of  drawing  an  exact  line  of  distinction  between  that  full 
statement  and  exposition  of  his  views  of  the  law,  which  counsel  may 
properly  make  in  a  general  address  to  the  court  and  jury,  upon  the 
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questions  embraced  in  the  issue,  and  involved  in  a  general  verdict,  and 
an  address  to  the  jury  separately  upon  questions  of  law,  we  are  of 
opinion  that  a  party  ma}'  by  his  counsel  address  the  jur\-  upon  ques- 
tions of  law,  subject  to  the  superintending  and  controlling  power  of  the 
court  to  decide  questions  of  law,  by  directions  to  the  jur}-,  which  it  is 
their  duty  to  follow.  In  ordinary  cases,  such  directions  to  the  jury, 
upon  the  questions  arising  in  the  cause,  are  not  given  until  the  parties, 
by  their  counsel,  have  submitted  their  respective  views  of  the  law  and 
the  facts,  in  an  argument  to  the  court  and  jury. 

On  the  whole  subject,  the  views  of  the  court  may  be  summarilj-  ex- 
pressed in  the  following  propositions  :  — 

That  in  all  criminal  cases,  it  is  competent  for  the  jury,  if  thej-  see  fit, 
to  decide  upon  all  questions  of  fact  embraced  in  the  issue,  and  to  refer 
the  law  arising  thereon  to  the  court,  in  the  form  of  a  special  verdict. 

But  it  is  optional  with  the  jurj-  thus  to  return  a  special  verdict  or  not. 
and  it  is  within  their  legitimate  province  and  power  to  return  a  general 
verdict,  if  they  see  fit. 

In  thus  rendering  a  general  verdict,  the  jury  must  necessarily  pass 
upon  the  whole  issue,  compounded  of  the  law  and  of  the  fact,  and  thej' 
may  thus  incidentallj-  pass  on  questions  of  law. 

In  forming  and  returning  such  general  verdict,  it  is  within  the  legiti- 
mate authority  and  power  of  the  jurj-  to  decide  definitely  upon  all  ques- 
tions of  fact  involved  in  the  issue,  according  to  their  judgment,  upon 
the  force  and  effect  of  the  competent  evidence  laid  before  them  ;  and  if 
in  the  progress  of  the  trial,  or  in  the  summing  up  and  charge  to  the 
jury,  the  court  should  express  or  intimate  any  opinion  upon  any  such 
question  of  fact,  it  is  within  the  legitimate  province  of  the  jury  to  revise, 
reconsider,  and  decide  contrary  to  such  opinion,  if,  in  their  judgment, 
it  is  not  correct  and  warranted  b}'  the  evidence. 

But  it  is  the  dutj-  of  the  court  to  instruct  the  jurj-  on  all  questions  of 
law  which  appear  to  arise  in  the  cause,  and  also  upon  all  questions,  per- 
tinent to  the  issue,  upon  which  either  party  may  request  the  direction 
of  the  court,  upon  matters  of  law.  And  it  is  the  duty  of  the  jurj-  to 
receive  the  law  from  the  court,  and  to  conform  their  judgment  and 
decision  to  such  instructions,  as  far  as  thej-  understand  them,  in  apply- 
ing the  law  to  the  facts  to  be  found  by  them  ;  and  it  is  not  within  the 
legitimate  province  of  the  jury  to  revise,  reconsider,  or  decide  contrary 
to  such  opinion  or  direction  of  the  court  in  matter  of  law.  To  this  duty 
jurors  are  bound  by  a  strong  social  and  moral  obligation,  enforced  by 
the  sanction  of  an  oath,  to  the  same  extent,  and  in  the  same  manner, 
as  they  are  conscientiously  bound  to  decide  all  questions  of  fact  accord- 
ing to  the  evidence. 

It  is  no  valid  objection  to  this  view  of  the  duties  of  jurors,  that  they 
are  not  amenable  to  any  legal  prosecution  for  a  wrong  decision  in  any 
matter  of  law ;  it  may  arise  from  an  honest  mistake  of  judgment,  in 
their  apprehension  of  the  rules  and  principles  of  law,  as  laid  down  by 
the  court,  especially  in  perplexed  and  complicated  cases,  or  from  a 
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mistake  of  judgment  in  applying  them  honestl}'  to  the  facts  proved. 
The  same  reason  applies  to  the  decisions  of  juries  upon  questions  of 
fact,  clearl3-  within  their  legitimate  powers ;  they  are  not  punishable  for 
deciding  wrong.  The  law  vests  in  them  the  power  to  judge,  and  it  will 
presume  that  they  judge  honestly,  even  though  there  may  be  reason  to 
apprehend  that  they  judge  erroneously  ;  the}-  cannot  therefore  be  held 
responsible  for  any  such  decision,  unless  upon  evidence  which  clearly 
establishes  proof  of  corruption,  or  other  wilful  violation  of  duty. 

It  is  within  the  legitimate  power,  and  is  the  duty  of  the  court,  to 
superintend  the  course  of  the  trial ;  to  decide  upon  the  admission  and 
rejection  of  evidence ;  to  decide  upon  the  use  of  anj-  books,  papers, 
documents,  cases  or  works  of  supposed  authority^  which  may  be  offered 
upon  either  side ;  to  decide  upon  all  collateral  and  incidental  proceed- 
ings ;  and  to  confine  parties  and  counsel  to  the  matters  within  the 
issue. 

As  the  jury  have  a  legitimate  power  to  return  a  general  verdict,  and 
in  that  case  must  pass  upon  the  whole  issue,  this  court  are  of  opinion 
that  the  defendant  has  a  right  by  himself  or  his  counsel  to  address  the 
jury,  under  the  general  superintendence  of  the  court,  upon  all  the  mate- 
rial questions  involved  in  the  issue,  and  to  this  extent,  and  in  this  con- 
nection, to  address  the  jury  upon  such  questions  of  law  as  come  within 
the  issue  to  be  tried.  Such  address  to  the  jurj',  upon  questions  of  law 
embraced  in  the  issue,  by  the  defendant  or  his  counsel,  is  warranted  by 
the  long  practice  of  the  courts  in  this  Commonwealth  in  criminal  cases, 
in  which  it  is  within  the  established  authority  of  a  jury,  if  the}'  see  fit, 
to  return  a  general  verdict,  embracing  the  entire  issue  of  law  and 
fact. 

As  it  appears  by  the  bill  of  exceptions,  that  the  defendant's  counsel 
were  prohibited  from  addressing  the  jury  upon  questions  of  law  em- 
braced in  the  issue,  the  court  are  of  opinion  that  the  verdict  ought  to 
be  set  aside ;  and  the  same  is  set  aside,  and  a  new  trial  granted,  to  be 
had  at  the  bar  of  the  Court  of  Common  Pleas.' 

'  See  Com.  v.  Anthes,  5  Gray,  185  (1857)  ;  Com.  v.  McManus,  143  Pa.  St.  64  ; 
Siginbotham.  v.  Campbell,  85  Ga.  640.  For  a  full  citation  of  authorities  on  the  other 
side  of  the  question  considered  in  this  case,  see  a  learned  note  to  Eroing  v.  Gradock, 
Qulnoy's  Rep.  553  (1761).  —  Ed. 
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DEMURRERS  UPON  EVIDENCE^ 

THE  PRIOR  OF  TIKEFORD  v.  THE  PRIOR  OF  CALDWEL. 

Common  Pleas.     1456. 

[Reported  Year  Book  34  E.  VI.,  36,  7.] ' 

The  Prior  of  Tikeford  sued  a  writ  of  annuity  for  twenty  shillings  of 
rent  against  the  Prior  of  Caldwel,  and  counted  that  he  and  his  prede- 
cessors were  seised  of  the  said  rent  from  the  aforesaid  prior  of  Cald- 
wel and  his  predecessors,  from  time  whereof  memory  runs  not.  The 
said  Prior  of  Caldwel  traversed  the  prescription.  .  .  .  Wangford 
showed  as  evidence  for  the  plaintiff  a  deed  whereby  a  former  prior  of 
Caldwel  granted  an  annual  rent  of  twent}-  shillings  to  the  plaintiffs  pre- 
decessor, and  the  deed  bore  date  of  the  year  of  grace  1242.  Choke, 
Sir,  we  praj'  that  j'ou  will  record  the  deed  as  bearing  date  as  aforesaid. 
Sir,  this  deed  was  made  since  the  time  of  memory,  and  that  negatives 
the  issue.  For,  Sir,  while  I  know  well  that  where  issue  is  taken  on  a 
title  b}-  prescription,  the  jurors  may  inquire  at  their  discretion  as  to  the 
time,  that  is  to  say,  of  a  time  such  that  neither  thej'  nor  any  of  their 
ancestors  know  the  contrary,  of  their  knowledge, — j-et  if  a  deed  is 
shown  which  proves  the  contrary,  that  the  thing  began  since  the  time 
of  memory,^  they  must  pay  regard  to  that.  And  so  we  ask  that  you 
will  record  the  evidence,  and  that  then  the  jury  be  discharged  ;  and  we 
will  put  the  said  matter  in  your  judgment.  Wangford  answered,  and 
said  this  :  Sir,  we  are  not  showing  this  deed  to  prove  that  the  annuity 
began  by  it,  but  as  evidence,  to  show  our  possession  of  the  annuity. 
For  notwithstanding  this,  the  annuity  may  have  begun  before  the  time 
of  memory ;  and  this  deed  which  is  now  shown  is  but  a  sort  of  confir- 
mation of  it.  Danby  [J.],  Will  yon  show  this  as  j-our  evidence,  and 
discharge  the  jury?  Wangford,  No,  Sir.  Choke,  We  pray  you  to 
record  it.  Moile  [J.J,  He  is  not  willing  to  demur  upon  this  ;  there- 
fore we  cannot  be  so  strict  in  our  record.  .  .  .  And  afterwards,  on  this 
day,  the  jury  came  in  and  found  the  prescription  for  the  plaintiff.  .  .  . 

'  A  part  of  the  ease  is  omitted. 

^  The  beginning  of  the  reign  of  Richard  I.  (1189),  which  had  been  fixed  by  a  statute 
of  1275  (St.  West.  I.  c.  39)  as  the  limitation  of  a  writ  of  right.  This  was  taken  "by- 
construction  "  (2  Coke,  Inst.  238),  as  fixing  also  the  time  of  prescription.  "  If,"  said 
Prisot,  C.  J.,  in  the  case  in  the  text,  "  we  are  to  take  notice  of  that  time  in  one  case 
[that  is,  as  being  the  time  of  memory],  certainly  law  and  reason  give  the  notice  to  us 
in  every  other  case."  —  Ed. 
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BAKER'S  CASE. 
Khsg^s-Bench.     1600. 

[Reported  5  Cuke,  lOi.] 

Upon  evidence  in  an  Ejectione firm<ie,hetyiee\\  Middleton  and  Baker, 
it  was  resolved  by  the  whole  court,  that  if  the  plaintifl"  in  evidence 
shows  any  matter  in  writing,  or  of  record,  or  any  sentence  in  the  Ec- 
clesiastical Court,  upon  which  a  question  in  law  arises,  and  the  defend- 
ant offers  to  demur  in  law  upon  it,  the  plaintiff  cannot  refuse  to  join  in 
demurrer,  but  he  ought  to  join  in  the  demurrer,  or  waive  his  evidence. 
So  if  the  plaintiff  produces  witnesses  to  prove  any  matter  in  fact,  upon 
which  a  question  in  law  arises,  if  the  defendant  admits  their  testimony 
to  be  true,  there  also  the  defendant  may  demur  in  law  upon  it,  but  then 
he  ought  to  admit  the  evidence  given  by  the  plaintiff  to  be  true  ;  and 
the  reason  thereof  is,  that  matter  in  law  shall  not  be  put  to  laymen.  So 
may  the  plaintiff  demur  upon  the  defendant's  evidence  mutatis  mutan- 
dis :  but  if  evidence  be  given  for  the  King  in  an  information,  or  any 
other  suit,  and  the  defendant  offers  to  demur  upon  it,  the  King's  .coun- 
sel shall  not  be  compelled  to  join  in  demurrer,  but  in  such  case  the 
court  ought  to  direct  the  jury  to  find  the  special  matter,  and  upon  that 
they  shall  adjudge  the  law  as  it  appears  34  H.  8,  Dyer  53  ;  but  that  is 
by  the  King's  prerogative,  who  also  may  waive  a  demurrer,  and  take 
issue  at  his  pleasure.,    Nota  bene. 


CHICHESTER  v.  PHILIPS. 
King's  Bench.     1680. 
{Reported  T.  Baym.  404.] ' 

The  plaintiff  Philips  in  the  action  brought  the  action  first  in  C.  B.  in 
Ireland,  and  declared  of  the  demise  of  Roger  Masterson,  Esq.,  for 
eleven  years.  Upon  not  guilty  pleaded,  and  a  trial  at  the  bar  in  C.  B. 
there  was  a  bill  of  exceptions  put  in  bj^  the  defendant  which  was  as 
follows :  .  .  . 

Whereupon  the  said  Elizabeth  without  any  farther  proof  of  the  s^id 
will,  desired  the  said  justices  that  they  would  direct  the  jury  that  the 
said  writings  produced  bj-  her  were  conclusive  evidence  to  prove  that 
the  said  Edward  Chichester  made  the  said  will,  and  so  she  was  not 
guilty  of  the  said  trespass  and  ejectment. 

Nevertheless  the  said  justices  did  only  direct  the  jury  tliat  the  said 
writings  were  evidence,  upon  which  they  might  find  that  the  said  Ed- 
ward made  the  said  will,  but  not  that  the  same  was  conclusive  evidence 

>  A  part  of  the  case  is  omitted. 
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in  that  behalf,  and  so  left  it  indifferently  to  the  jurj-,  whether  the  said 
Edward  made  the  said  will  or  no,  though  the  plaintiff  offered  nothing 
against  the  said  will,  but  the  said  letters  of  administration  granted  b^- 
the  said  Archbishop  of  Armagh ;  whereupon  the  juiy  found  that  the 
said  Edward  made  no  such  will ;  thereupon  judgment  was  given  in  C.  B. 
for  the  plaintiff,  and  the  defendant  brought  a  writ  of  error  in  B.  R. 
in  Ireland,  and  there  the  judgment  was  affirmed ;  and  now  she  hath 
brought  a  writ  of  error  here,  and  assigns  for  error,  the  not  allowing  of 
the  evidence  to  be  conclusive,  as  in  the  bill  of  exceptions  is  alleged. 
And  here  also  judgment  was  affirmed  by  the  whole  court,  because  though 
the  evidence  be  conclusive,  yet  the  jury  may  hazard  an  attaint  if  they 
please ;  and  the  proper  way  for  the  defendant  had  been  to  have  de- 
murred upon  the  plaintiff's  evidence.  .  .  . 


THRUSTON  V.   SLATFORD. 
King's  Bench.     1700. 

[RepoHed  3  Salk.  155.] 

In  this  case  it  was  held  that  a  bill  of  exceptions  would  lie  at  a  trial 
at  bar,  as  well  as  at  the  Nisi  Prius,  for  the  words  of  the  statute  ai'e,  that 
the  justices  shall  sign  it;  which  word  "justices,"  being  in  the  plural 
number,  cannot  be  well  understood  of  way  other  justices  than  those  of 
the  courts  at  Westminster.  And  per  Holt,  C.  J.  Where  a  judge  ad- 
mits that  for  evidence  which  is  not  evidence,  there  the  party  must  not 
demur,  for  if  he  doth,  he  admits  the  evidence  to  be  good,  but  denieth 
the  effects  of  it,  and  therefore  in  such  case  he  must  bring  his  bill  of  ex- 
ceptions :  and  so  it  is  if  the  judge  will  not  admit  that  for  evidence  which 
IS  evidence.^  .  .  . 


COCKSEDGE  v.  FANSHAW. 
King's  Bench.     1779. 

[RepoHed  1  Doug.  119.] " 

"  From  time  immemorial,  there  bath  been  paid,  to  the  corporation  of 
London,  for  their  use,  a  toll  or  duty  of  one  farthing  on  the  quarter  of 
corn,  b}-  all  persons,  not  being  free  of  the  city,  importing  corn  into 
London,  or  the  liberties  thereof,  coastwise,  eastward  of  London  Bridge, 
except  from  the  Cinque-ports,  or  the  County  of  Kent."  Freemen  are 
exempt  from  this  toll ;  and  such  freemen  as  are  corn-factors  claim  a 

1  In  Y.  B.  27  H.  VIII.,  24,  3  (1535),  there  was  a  bill  of  exeeptions  for  an  alleged 
wrongful  admission  of  evidence.  —  Ed. 
^  A  part  of  the  case  is  omitted. 
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right  to  have  the  duty  collected  on  all  corn  consigned  to  them  in  Lon- 
don, to  be  sold  on  account  of  their  correspondents,  although  such  cor- 
respondents be  not  freemen,  returned  to  them.  The  corporation  insist 
that  they  are  entitled  to  retain  the  duty  paid  for  such  corn,  the  property 
of  strangers,  though  consigned  to  freemen-factors.  To  try  this  ques- 
tion, the  present  plaintiff,  being  a  freeman-factor,  brought  an  action  for 
money  had  and  received  to  his  use  against  the  defendant,  who  was  the 
city  ofBeer  who  had  collected  the  duty  on  a  quantity  of  corn  consigned 
to  the  plaintiff,  but  which  was  the  property  of  a  non-freeman.  The 
(;ause  was  tried,  at  Guildhall,  before  Lord  Mansfield,  at  the  sittings 
after  Trinity  Terra,  16  Geo.  3,  when  a  verdict  was  found  for  the  plain- 
tiff, lu  Michaelmas  Term  following,  the  defendant  obtained  a  rule  for 
a  new  trial,  and,  on  the  day  for  showing  cause,  Lord  Mansfield  reported 
the  evidence,  in  effect,  as  follows :  — 

The  counsel  for  the  plaintiff  called  Benjamin  Green,  who  said  he  had 
been  an  officer  of  the  customs  forty-six  years ;  he  had  particularly 
known  the  toll  of  the  farthings,  from  the  year  1729,  to  the  year  1751. 
During  that  time,  they  were  always  returned,  when  the  corn  belonged, 
or  was  consigned  to,  freemen.  He  remembered  they  were  always  re- 
turned to  Sir  John  Thomson,  and  to  Alderman  Nelson. 

Joseph  Fisher,  atged  seventy-five,  said  he  had  been  in  the  corn  trade  for 
fifty  j-ears.  The  farthings  had  alwaj's  been  returned  to  him  as  a  factor. 
He  had  been  clerk  to  Sir  John  Thomson,  and  alwaj's  understood  the  ex- 
emption to  extend  to  freemen  as  factors.  On  his  cross-examination,  he 
said  they  alwaj'8  charged  the  farthings  to  their  correspondents. 

William  Anderson's  evidence  was  to  the  same  purpose.  He  said  he 
had  been  a  clerk  to  Alderman  Nelson,  who  never  dealt  on  his  own 
account,  but  solely  as  a  factor.  That  Nelson's  dealings  were  to  a  great 
amount,  for  that  he  sometimes  sold  five  thousand  quarters  in  a  day, 
and  he  always  had  the  farthings  returned. 

William  Read,  clerk  to  the  defendant,  said  at  first  that  the  far- 
things were  never  allowed  to  factors,  and  that  he  would  not  have  al- 
lowed them  if  the  persons  claiming  had  declared  that  the  corn  was 
consigned  on  commission.  But,  on  being  pressed,  he  acknowledged 
that  he  never  knew  the  question  asked,  whether  the  person  claiming  the 
farthings  was,  or  was  not,  a  factor.  He  knew  Nelson  to  be  a  factor, 
and  had  returned  the  farthings  to  him,  to  the  amount  of  £100  in  a  j'ear. 
When  the  demand  of  a  return  of  the  farthings  was  made,  thfe  freeman 
making  the  demand  used  to  write  thus  (in  what  is  called  a  certificate), 
"  for  your  humble  servant,''  or  "  on  account  of  j-our  humble  servant." 
He  knew  that  nineteen  out  of  twenty  parts  of  the  corn  sold  in  London, 
was  sold  by  commission,  and  he  knew  of  no  instance  where  freemen 
had  paid  the  duty.  He  had  known  the  duty  amount  to  £1100  in  a 
year,  but  it  was  now  reduced  to  £200. 

Richard  Reed  said  he  was  clerk  to  Messrs.  Wear  and  Taylor,  corn- 
factors.  They  had  always  paid  the  duty,  before  they  took  up  their 
freedom,  and  never  since.     On  proof  of  their  being  freemen,  the  far- 
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things  had  always  been  returned,  without  further  inquiry.  On  his 
cross-examination,  he  said  they  always  charged  tlie  farthings  to  their 
correspondents^  in  this  manner :  "  for  the  farthing,"  and  not  "  paid  for 
the  farthing." 

There  was  no  evidence  produced  on  the  part  of  the  defendant. 

His  lordship  said  he  had  told  the  jury  that  the  whole  depended  on 
the  usage  ;  that  the  factors  charging  their  correspondents  the  farthings 
did  not  amount  to  a  decisive  acknowledgment  that  the  city  was  entitled 
to  them.  It  might  raise  a  question  between  them  and  their  employers. 
The  practice  of  selling  by  commission  may  have  been  as  ancient  as  this 
duty  ;  and,  if  iu  the  original  grant  of  the  dutj-  there  was  an  exemption  as 
to  all  corn  consigned  to  freemen,  such  exemption  would  be  good. 
WaMace,  Solton,  and  JBidler  showed  cause  against  the  new  trial. 

Glynn,  Serjeant,  Dunning,  and  Davenport,  in  support  of  the  rule 
for  a  new  trial. 

Lord  Mansfield,  on  the  day  following,  declared  the  opinion  of  the 
court  as  follows :  — 

.  .  Yesterday,  after  the  argument,  I  revolved  the  question  in  m}' 
mind,  on  the  nature  of  the  claim,  and  the  presumption  upon  which  it 
must  be  supported,  viz.,  that  the  exemption  might  have  commenced 
with  the  grant ;  and  it  seemed  to  me  next  to  impossible  from  the  nature 
of  the  thing.  It  is  an  exemption  in  favor  of  citizens  from  a  duty 
granted  to  the  city  of  London.  Such  an  exemption  must  relate  to 
Something  which  a  citizen  must  otherwise  have  paid.  But  that  is  not 
the  case  ;  for  the  citizen-factor  would  not  have  paid  anything.  If  the 
(iitizen-faetor  were  to  take  the  benefit  to  himself,  then  the  exemption 
would  in  truth  operate  as  a  grant,  for  the  owner  would  have  the  duty 
to  paj',  and  the  factor  Would  receive  it,  instead  of  the  corporation. 
Either  the  freeman  must  allow  the  farthings  to  his  employers,  and  then 
this  would  be  an  exemption  in  favor  of  owners  not  freemen,  and  incon- 
sistent with  the  grant  to  the  city,  or  else  he  is  entitled  to  receive  it  for 
his  own  benefit,  and  then  it  is  a  grant  to  him.  Therefore  it  strikes  me 
as  a  thing  which  cannot  be  supported  bj'  waj'  of  exemption.  This 
however,  is  not  an  objection  in  point  of  law.  It  is  matter  to  be  left  to 
A  jury ;  for,  if  they  find  the  exemption  to  have  constantly  existed  in 
point  of  fact,  it  must  operate  as  evidence  of  a  grant.  But  this  distinc- 
tion not  having  been  particularly  pointed  out  to  the  jury  on  the  last 
trial,  it  is  proper  that  the  cause  should  be  reconsidered.  Therefore  we 
are  all  of  opittion  that  there  should  be  a  new  trial. 

The  new  trial  came  on  at  the  sittings  after  Michaelmas  Term, 
17  Geo.  3,  when  a;  verdict  was  again  found  for  the  plaintiff;  and  in 
Hilai-y  Term,  17  Geo.  3,  a  rule  was  obtained  to  show  cause  why  the  last 
verdict  shouM  not  be  set  aside,  and  a  third  trial  granted,  which  came 
on  to  be  argued  on  the  6th  of  Februar)',  1777.  .  .  . 

Lord  Mansfield.  ...  On  the  second  trial,  the  usage  has  been 
proved  more  strongl}-  than  before  ;  and  there  was  no  evidence  that  the 
city  had  ever  received,  to  their  own  use,  the  duty  on  corn  consigned  to 
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freemen  as  factors.  .  .  .  But  the  internal  objection  is  that  the  usage 
must  have  commenced  in  fraud  some  liundred  years  ago.  This  objec- 
tion I  cannot  answer,  and  I  left  it  to  the  jury  in  the  strongest  terms ; 
but  they  have  again  found  for  the  plaintiflf.  If  I  did  wrong  in  leaving 
it  to  the  jmy,  that  would  be  a  ground  for  a  new  trial.  But  I  think  I 
did  right,  and  that  this  was  not  a  subject  for  a  special  verdict,  being 
merely  a  matter  of  evidence.  If  the  jury  thought  there  was  evidence 
of  a  grant  to  the  city,  but  that  freemen  should  be  exempted,  and  should 
receive  a  farthing  a  quarter  on  corn  consigned  to  them  as  factors,  I  see 
no  objection  to  it,  in  point  of  law.  If  we  were  to  grant  a  third  trial, 
we  might  as  well  grant  a  fourth  and  fifth.  There  would  be  no  end. 
the  city  will  not  be  concluded  by  the  verdict.  .  .  . 

The  rule  was  accordingly  discharged ;  but,  the  city  not  being  satis- 
fled,  they  still  refused  to  return  the  farthings,  and  the  plaintiff  was 
obliged  to  bring  another  action.  This  second  action  coming  on  to  be 
tried,  at  the  sittings  after  last  Michaelmas  Term,  the  evidence  for  the 
plaintiff  was  of  the  same  sort  and  import  with  what  has  been  already 
stated,  but  more  correct,  explicit,  and  circumstantial.  The  defendant 
now  demurred  to  the  evidence  ;  and  this  day  the  demurrer  was  argued 
by  Davenport,  for  the  defendant,  and  Wood  for  the  plaintiff. 

Davenport  divided  his  argument  into  five  points,  or  Jieads :  1.  He 
contended  that,  from  the  nature  of  a  demurrer  to  evidence,  and  upon 
the  evidence  put  on  the  record,  the  court  might,  and  ought  to,  disbe- 
lieve that  the  usage  had  been  immemorial ;  2.  He  then  endeavored  to 
show  that  the  claim,  whether  as  founded  on  an  exception  or  proviso  in 
the  original  grant,  or  as  a  trust,  or  otherwise,  could  not  have  had  a 
legal  origin  in  respect  of  the  persons  of  the  claimants  ;  3.  In  respect  of 
those  who  receive  the  duty  ;  4.  In  respect  of  those  who  pay  it ;  nor, 
5.  In  respect  of  the  nature  of  the  duty  itself.  —  1.  As  to  the  nature 
and  effect  of  a  demurrer  to  evidence,  he  said  he  knew  no  difference 
between  that  and  a  demurrer  to  pleadings,  except  that,  in  the  case  of 
the  latter,  you  admit,  at  first,  the  truth  of  the  facts  pleaded ;  and,  in 
the  former,  you  first  put  the  partj'  on  the  proof  of  the  facts.  That, 
when  the  facts  are  proved,  you  deny,  on  a  demurrer  to  evidence,  as  you 
do  on  a  demurrer  to  pleadings,  that  the  inference  contended  for  follows 
from  the  facts  alleged.  But  he  insisted  that,  although  a  demurrer  to 
evidence  admits  the  truth  of  all  the  particular  facts,  it  does  not  admit 
the  conclusions  in  point  of  fact,  more  than  those  in  point  of  law,  which 
the  party  offering  the  evidence  contends  for ;  so  that  (as  he  conceived) 
a  demurrer  to  evidence  may  be  maintained,  even  where  there  is  some 
part  of  the  evidence  which  might  be  left  to  a  jury.  This,  he  said,  ap- 
pears from  the  form  of  words  used,  which  are,  "that  the  evidence  is 
not  suflBcient  in  law,  to  maintain  the  issue:"  not,  "that  there  is  no 
evidence  produced  in  support  of  the  issue."  That,  in  this  respect,  the 
effect  of  such  a  demurrer  differs  from  a  special  verdict,  and  that  it 
may  be  used,  where  the  party  demurring  is  unwilling  to  trust  the  jury 
with  the  inference  in  point  of  fact.     As  authorities  in  support  of  this 
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doctrine,  he  relied  on  what  is  said  in  the  First  Institute,  Co.  Littl.  72  a; 
in  JBaker's  Case,  B.  R.  T.  42  El.  5  Co.  a ;  in  Reniger  v.  Fogossa, 
M.  2  Edw.  6  Plowd.  1 ;  and  on  the  precedents  in  Rastall's  Pantries, 
title  Evidence,  p.  317  5  to' 319  6;  and  he  contended  that,  according  to 
the  definition  he  had  given,  he  was  entitled  to  argue  that  the  par- 
ticular facts  sworn  to  did  not  establish  the  general  fact  of  an  immemo- 
rial and  uninterrupted  allowance  of  the  farthings  to  freemen-factors 
upon  corn  consigned  to  them,  and  not  their  own  property-.  .  .  . 

Wood,  for  the  plaintiff,  —  1.  Denied  Davenport's  definition  of  a  de- 
murrer to  evidence,  and  insisted  that  it  admits  all  matters  of  fact 
which  a  jury  might  find,  and  onlj-  brings  the  decision,  upon  the  infer- 
ence in  point  of  law  from  those  facts,  before  the  court.  If  it  were 
otherwise,  he  said,  a  party  might,  in  every  case,  take  away  the  trial  of 
the  cause  from  the  jury,  and  vest  it  in  the  court.  The  evidence  of  the 
usage  was  not  only  such  as  was  to  be  left  to  a  jurj-,  as  the  court  indeed 
had  decided  on  the  motions  in  the  former  action,  and  which  was,  on 
the  present  occasion,  sufficient  for  the  plaintiff,  but  was  extremely'  strong 
and  satisfactory.  To  saj-  whether  the  allowance  constantly  made  to 
factors  was  obtained  b^'  fraud,  was  directly'  and  exclusively  the  prov- 
ince of  the  jury,  but  there  was  no  pretext  for  supposing  fraud.  2.  He 
insisted  that  the  actual  existence  of  the  usage  or  custom  being  admitted 
by  the  demurrer,  it  was  certainly  such  as  might  have  a  legal  origin  in 
various  ways.  If  the  crown,  in  the  original  grant  of  the  duty  to  the  city, 
had  inserted  a  proviso  to  this  effect,  "  but  we  will  and  ordain,  that  the 
freemen  of  the  city  of  London  shall  receive  to  their  own  use,  that  part 
of  the  duty  which  shall  arise  upon  corn  consigned  to  them,"  there  was 
no  doubt  but  that  such  a  proviso  would  have  been  good,  in  law.  to  en- 
title them  to  such  part  of  the  dutj'.  The  king  might  have  granted  it,  as 
an  encouragement  to  them  to  import  corn  for  the  supply  of  the  cit}-.  It 
is  not  at  all  an  unusual  thing  for  a  particular  part  of  a  corporation  to 
be  entitled  to  rights  or  privileges  to  the  exclusion  of  the  rest,  and  to 
prescribe  for  them  through  the  intervention  of  the  whole  body.  This 
appears  from  the  ease  of  Mellor  v.  Spateman  in  Saunders,  B.  R.  M.  21 
Car.  2,  1  Saund.  339,  343,  where  a  burgess  of  Derby  prescribed  in  a 
right  of  common,  through  the  medium  of  the  corporation ;  and  from 
Brooke,  title  Prescription,  pi.  27.  The  custom  might  also  have  arisen 
by  a  subsequent  agreement  between  the  city  and  the  free  factors.  It 
was  not  necessary  for  the  plaintiff  to  show  the  exact  origin ;  it  being 
sufficient  for  him  if  there  was  anj'  possible  legal  commencement  of  such 
a  privilege. 

Lord  Mansfield.  The  foundation  upon  which  the  plaintiff  rests  his 
title  is  this :  that,  by  immemorial  usage,  to  which  there  has  been  no 
interruption  since  the  time  of  Richard  I.  freemen-factors  have  a  right 
to  take,  to  their  own  use,  that  part  of  the  farthing  duty  which  is  paid 
for  corn  consigned  to  them.  The  defendant  denies  the  fact,  and  says 
there  is  no  such  usage  or  custom.  I  speak  to  the  fact  now  ;  the  legal 
objection  I  will  consider  by  and  by.     But  this  is  the  fact  upon  which  the 
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parties  are  at  issue  ;  and  this  is  to  be  tried  by  the  jurj'.     Nobodj'  else 
can  try  it ;  because  it  is  a  conclusion  of  fact  from  the  evidence.     Al- 
most all  the  objections  that  have  been  made  are  such  as  were  very  proper 
to  be  stated  to  a  jury,  to  induce  them  to  doubt  of  the  fact  of  such  im- 
memorial usage  ;  to  induce  them  to  conclude  that  it  began  in  fraud,  or 
mistake ;  that  it  could  not  begin  in  the  way  in  which  it  is  claimed  ;  that 
such  an  usage  could  not  possibly  be  immemorial ;  and,  on  the  second 
trial,  all  this  was  strongly  put  to  the  jury.     But  what  is  novr  brought 
before  the  court  on  this  demurrer?    Not  a  question  whether  the  evi- 
dence was  suflScient  to  satisfy  the  jury  of  the  fact  of  the  custom,  for,  by 
the  demurrer,  the  defendant  admits  every  fact  which  the  jury  could 
have  found  upon  the  evidence.     The  only  question  before  the  court  is. 
Whether,  supposing  the  fact  to  be  as  the  plaintiff  contends,  and  that, 
immemorially,  without  any  exception  since  the  time  of  Richard  I.,  the 
usage  has  been  for  the  freemen-factors  to  receive  the  farthings,  such 
usage  could,  by  any  possibility,  have  a  legal  commencement  ?    The 
plaiutiflf  was  not  bound  to  find  out  what  the  actual  commencement  was, 
because  it  has  existed  from  time  immemorial.     The  city  itself  has  no 
writing,  or  grant,  to  show.     They  only  say  the  duty  has  been  paid  to 
them  as  a  right,  time  out  of  mind,  by  all  but  freemen  for  their  own 
corn.     The  plaintiff  says  there  is  another  qualification:  "It  has   not 
been  paid  by  freeman-factors  for  corn  consigned  to  them ;  they  have 
alwaj-s  enjoj'ed  that  privilege."     If,  by  no  possibility  such  a  privilege 
could  have  a  legal  commencement,  then,  to  be  sure,  the  fact  of  its  ex- 
istence does  not  decide  the  question  ;  because,  in  point  of  law,  that  does 
not  establish  the  right ;  but  the  rule  of  law  is,  that,  wherever  there  is 
an  immemorial  usage,  the  court  must  presume  everything  possible,  which 
could  give  it  a  legal  origin.     Whether  probable  or  not,  is  for  a  jur3-  to 
decide.    Now,  why  is  it  not  possible  that,  in  the  original  grant,  the  crown 
may  have  said,  for  the  purpose  of  encouraging  persons  to  take  up  their 
freedom,  that  no  freeman  should  pay  the  duty  to  the  citj',  either  for  his 
own  corn  or  for  corn  consigned  to  him  as  a  factor  ?     Would  such  a  grant 
he  void  ?    Certainly  there  may  have  been  such  a  grant.    But,  further, 
in  cases  of  this  sort,  an  act  of  parliament  may  be  presumed.     Many,  if 
not  all  the  usages  and  customs  of  the  city  of  London  are  confirmed  by 
act  of  parliament.     Or,  the  privilege  may  be  founded  on  a  by-law,  made 
before  tim^  of  memory.     Suppose,  after  the  grant  to  the  city,  there  had 
been  a  by-law  made,  b\-  which,  for  the  purpose  of  encouraging  factors 
to  become  free,  and  by  that  means,  introducing  the  corn  trade,  the  cor- 
poration gave  them,  when  freemen,  all  the  farthings  arising  on  corn  con- 
signed to  them  ;  surely  there  is  nothing  impossible  in  this  ;  and  there  is  a 
color  for  supposing  that  to  be  the  ground,  from  the  evidence  ;  because  it 
is  in  proof,  that  the  factors  purchase  the  freedom  on  purpose  to  acquire 
the  privilege.   The  only  point  now  before  the  court  was  very  fully  consid- 
ered, upon  thesecond  motion  for  a  new  trial,  and  we  were  all  of  opinion 
that,  if  supported  by  immemorial  usage,  it  was  impossible  for  the  court 
to  say,  that  the  privilege  could,  not  have  a  legal  commencement. 
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BuLLER,  Justice.  Though  Mr.  Davenport  divided  his  argument  into 
five  parts,  it  seems  to  me  that  there  are  but  two  questions  in  the  cause. 
The  first,  What  is  the  nature  of  a  demurrer  to  evidence?  the  second, 
Whether  the  custom  set  forth  in  this  demurrer-bools,  as  stated  bj'  the 
plaintifl's  counsel,  be,  or  bfe  not,  good  in  law?  With  respect  to  the 
first,  1  think  Mr.  Davenport  has  gone  a  great  waj'  too  far.  It  is 
the  province  of  a  jury  alone  to  judge  of  the  truth  of  facts,  and  the  credi- 
bility of  witnesses ;  and  the  party  cannot,  by  a  demurrer  to  evidence, 
or  any  other  means,  take  that  province  from  them,  and  draw  such  ques- 
tions ad  aliud  examen.  I  think  the  plain  and  certain  rule  is  this  :  The 
demurrer  admits  the  truth  of  all  facts,  which,  upon  the  evidence  stated, 
might  be  found  by  the  jur^'  in  favor  of  the  party  oflfering  the  evidence. 
Mr.  Davenport  puts  the  case  of  a  special  verdict,  and  saj's,  the  reason 
for  a  demurrer  to  evidence  is,  that  the  partj-  demurring  does  not  choose 
to  trust  the  jury.  In  a  certain  degree  that  is  true  ;  but  the  reason  of 
not  trusting  the  jury  is,  because  thej-  may,  if  they  please,  refuse  to  find 
a  special  verdict,  and  then  the  facts  never  appear  on  the  record.  But 
whether  the  case  comes  before  the  court  on  a  demurrer  to  evidence,  or 
on  a  special  verdict,  the  law  is  the  same.  Now  if  this  cause  had  been 
put  into  the  shape  of  a  special  verdict,  what  must  have  been  stated  on 
the  record?  The  jury  could  not  find  all  the  evidence  set  forth  in  the 
demurrer,  but  must  have  pronounced  upon  the  fact,  whether  or  not  such 
an  immemorial  custom  had  existed,  and  then  it  would  have  been  for  the 
court  to  decide,  whether  such  a  custom  was  good  in  law.  I  agree  with 
Mr.  Wood  in  his  definition  of  a  demurrer  to  evidence ;  and  I  am  clear 
that  there  was  suflScient  to  be  left  to  a  jur}-,  and,  therefore,  on  the  first 
question,  there  seems  to  me  to  be  no  doubt  at  all.  As  to  the  second, 
though  I  have  no  doubt  in  my  own  mind,  yet  I  have  known  so  much  of 
the  cause  before,  that  I  purposely  avoid  giving  anj-  opinion  upon  it. 

Judgment  for  the  plaintiff} 


GIBSON  AND  JOHNSON  v.  HUNTER. 

House  of  Lokds.     1793. 

[Bepwted  2  H.  Bl.  187.] 

This  was  an  action  brought  by  Hunter,  the  defendant,  in  error,  as 
indorsee,  against  Gibson  &  Johnson,  as  acceptors  of  an  instrument 
purporting  to  be  a  bill  of  exchange. 

The  cause  came  on  to  be  tried  before  Lord  Kenyon  and  a  special 
jury,  at  Guildhall,  at  the  sittings  after  Michaelmas  Term,  1791,  when 
the  plaintiffs  in  error  demurred  to  the  evidence,  and  the  record  was 
as  follows  :  — 

1  Affirmed  in  the  Exchequer  Chamher,  and  (in  1783)  in  the  House  of  Lords.  See 
a  note  about  this  cose  in  2  H.  Bl.  209-211.  —  Ed. 
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Thomas  Gibson,  late  of  London,  merchant,  and  Joseph  Johnson, 
late  of  the  same  place,   merchant,  were  attached  to   answer  Robert 
Hunter  in  a  plea  of  trespass  on  the  case,  and  whereupon  the  said 
Robert  Hunter,  by  Edwin  Dawes,  his  attorney,  complains,  for  that 
whereas  one  Nathaniel  Kingston,  on  the  11th  day  of  March,  in  the 
year  of  our  Lord  1788,  to  wit,  at  Falmouth,  to  wit,  at  London  afore- 
said, in  the  parish  of  St.  Mary  le  Bow,  in  the  ward  of  Cheap,  accord- 
ing to  the   usage  and   custom   of  merchants,    made   his   certain  bill 
of  exchange  in  writing,  with  his  own  hand  and  name  thereunto  sub- 
scribed, bearing  date  the  same  day  and  year  aforesaid,  and  directed 
the  said  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  John- 
son, by  the  names  and  description  of  Messrs.  Gibson  &  Johnson,  bank- 
ers, London,  and  thereby  required  the  said  Thomas  Gibson  and  Joseph 
Johnson,  two  months  after  date,  to  pay  to  Mr.  William  Fletcher,  or 
order,  £521  7s.  value  received,  with  or  without  advice,  he  the  said 
Natlianiel  Hingston  then  and  there  well  knowing  that  no  such  person 
as  William  Fletcher,  in  the  said  bill  of  exchange  mentioned,  existed ; 
upon  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  afoi'e- 
said,  a  certain  indorsement  or  writing  was  made,  purporting  to  be  the 
indorsement  of  William  Fletcher  named  in  the  said,  bill,  and  to  be  sub- 
scribed with  his  name,  and  which  said  indorsement  purported  to  require 
the  said  sum  of  money  in  the  said  bill  of  exchange  contained,  to  be  paid 
to  certain  persons  using  trade  and  commerce  as  co-partners  in  the  co-part- 
nership name  and  firm  of  Livesey,  Hargreave,  &  Company,  or  their 
order,,  which  said  bill  of  exchange  afterwards,  to  wit,   on  the   same 
day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  was  shown  and  presented  to  the  said  Thomas  Gibson  and 
Joseph  Johnson  for  their  acceptance  thereof;   and  the  said  Thomas 
Gibson  and  Joseph  Johnson  then  and  there,  according  to  the  custom 
of  merchants,  accepted  the  same,  they  the  said  Thomas  Gibson  and 
Joseph  Johnson  then  and  there  well  knowing  that  no  such  person  as 
William  Fletcher,  as  in  the  said  bill  named,  existed,  and  that  the  name 
of  William  Fletcher  so  indorsed  on  the  said  bill  of  exchange,  was  not 
the  handwriting  of  any  person  of  that  name ;  and  the  said  bill  of  ex- 
change being  so  indorsed  as  aforesaid,   they  the  said  persons  using 
trade  and  commerce  in  the  name  and  firm  of  Livesej%  Hargreave,  & 
Company,  as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  by  a 
certain  indorsement  in  writing  made  upon  the  said  bill  of  exchange, 
and  subscribed  with  the  hand  and  name  of  one  Absalom  Goodrich,  by 
procuration  of  the  said  Livesey,  Hargreave,  &  Company,  according  to 
the  usage  and  custom  of  merchants,  appointed  the  said  sum  of  money 
in  the  said  bill  of  exchange  contained,  to  be  paid  to  the  said  Robert 
Hunter,  and  then  and  there  delivered  the  said  bill  of  exchange  so  in- 
dorsed as  aforesaid,  as  well  with  the  name  of  the  said  William  Fletcher 
as  with  the  name  of  the  said  Absalom  Goodrich,  to  the  said  Robert 
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Hunter ;  by  reason  whereof,  and  by  force  of  the  usage  and  custom  of 
merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  became  liable 
to  pay  to  the  said  Robert  Hunter  the  said  sum  of  money  in  the  said 
bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said 
bill  of  exchange,  and  of  their  acceptance  thereof  as  aforesaid ;  and 
being  so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  in 
consideration  thei-eof,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  un- 
dertook, and  to  the  said  Robert  Hunter  then  and  there  faithfully  prom- 
ised to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange, 
and  their  acceptance  thereof  as  aforesaid.  .  .  . 

[There  were  several  other  counts  for  the  same  cause  of  action.J 
There  were  also  the  four  common  money  counts  ;  viz.,  the  10th,  for 
money  had  and  received,  11th,  for  money  paid,  12th,  for  money  lent 
and  advanced,  and  the  13th,  on  an  account  stated.     Plea  the  general 
issue. 

And  the  jurors  of  the  jury,  whereof  mention  is  within  made,  be- 
ing called,  likewise  come,  and  being  chosen,  tried  and  sworn,  to 
say  the  truth  of  the  premises  within  contained,  the  said  Robert  Hun- 
ter produced  to  the  jury  aforesaid  a  certain  instrument  in  writing,  in 
the  words  and  figures  following  (that  is  to  say)  :  — 

£521  7s. 

FalMoutu,  11th  March,  1788. 

Two  months  after  date,  pay  to  Mr.  Will.  Fletcher,  or  order,  five  hun- 
dred twenty-one  pounds  7s.  value  received,  with  or  without  advice. 

Nathl.  Kingston. 
No.  2068. 
To  Messrs.  Gibson  &  Johnson,  Bankers,  London.  G.  &  J. 

And  whereupon  are  the  following  indorsements,  "William  Fletcher," 
"by  pro",  of  Livesey,  Hargreave,  and  Co."  —  "A.  Goodrich."  And 
the  said  Robert  Hunter,  to  prove  and  maintain  the  issue  within  joined 
on  his  part,  shows  in  evidence  to  the  jury  aforesaid,  by  Robert  Booth, 
a  witness  duty  sworn  in  that  behalf,  that  he,  the  said  Robert  Booth,  was 
a  clerk  to  certain  persons  using  trade  and  commerce  as  co-partners,  in 
the  co-partnership,  name  and  firm  of  Livesey,  Hargreave,  &  Company, 
and  that  one  Nathaniel  Kingston  was,  at  the  time  of  the  drawing  of  the 
said  instrument,  a  shopkeeper,  and  carried  on  the  business  of  a  shop- 
keeper, at  Falmouth,  in  the  county  of  Cornwall ;  that  the  name  of 
Nathaniel  Kingston  subscribed  to  the  said  instrument,  was  the  hand- 
writing of  the  said  Nathaniel  Hingston,  and  that  he  drew  the  same  as 
agent  to  the  said  Livesey,  Hargreave,  &  Company  ;  that  Livesey,  Har- 
greave, &  Company  used  to  send  down  to  the  said  Nathaniel  Hingston 
blank  bills  of  exchange  for  him  to  sign  as  the  drawer  thereof;  that 
many  such  blank  bills  were  sent  down  together ;  that  when  they  were 
returned  to  the  said  Livesey,  Hargreave,  &  Company,  they  filled  up 
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the  blanks  with  the  sum  to  be  paid,  and  the  name  of  the  person  to 
whom  the  same  was  to  be  payable ;  that  when  the  bills  were  so  drawn 
and  filled  up,  thej'  were  carried  indiscriminately  with  other  bills  to  the 
house  of  Thomas  Gibson  and  Joseph  Johnson,  the  defendants,  for  their 
acceptance ;  that  Livesej',  Hargreave,  &  Company,  gave  Gibson  and 
Johnson  advice  of  the  bills  so  drawn  by  the  said  Nathaniel  Kingston ; 
that  such  bills,  indiscriminately  with  the  said  other  bills,  used  to  be 
carried  two  or  three  times  a  day  from  the  house  of  Livesey,  Hargreave, 
&  Company,  to  the  house  of  Gibson  &  Johnson  for  acceptance,  and 
were  often  carried  wet ;  that  the  acceptance  of  the  bill  produced  was 
the  acceptance  of  the  defendants  Thomas  Gibson  and  Joseph  Johnson ; 
that  the  said  Robert  Booth,  upon  those  occasions,  used  to  see  the  de- 
fendant Johnson  :  that  Livesey,  Hargreave,  &  Company,  were  gene- 
rail}'  indebted  to  the  defendants  Gibson  &  Johnson,  upon  the  balance 
of  accounts,  for  cash  advanced  by  the  said  Gibson  &  Johnson  to  the 
said  Livesej-,  Hargreave,  &  Companj' ;  that  the  defendants  Gibson  & 
Johnson  were  covered  for  these  acceptances  by  bills  of  exchange  given 
as  a  security  for  the  same,  but  that  the  said  bills  so  given  as  a  security 
have  not  been  paid ;  that  no  such  person  as  William  Fletcher,  in  the 
said  instrument  and  indorsement  named,  existed  ;  and  that  the  name 
William  Fletcher,  so  indorsed  on  the  said  instrument,  was  not  the  hand- 
writing of  anj'  person  of  the  name  of  William  Fletcher.  And  the  said 
Robert  Hunter  further  shows  in  evidence  to  the  jury  aforesaid,  by  one 
Stephen  Barber,  a  witness  dulj'  sworn  in  tliat  behalf,  that  he  negotiated 
the  instrument  now  produced,  with  the  plaintiff  Robert  Hunter ;  that 
he  carried  it  from  Livesey,  Hargreave,  &  Companj-,  to  get  it  discounted 
for  them  ;  and  that  he  told  the  said  Robert  Hunter  from  whom  he  came ; 
that  the  said  Robert  Hunter  gave  him  the  value  for  the  said  instrument 
in  money,  and  he  took  it  back  to  be  indorsed  by  Livesej',  Hargreave, 
&  Company ;  and  that  it  was  indorsed  by  Absalom  Goodrich,  by  pro- 
curation of  Livesey,  Hargreave,  &  Company  ;  that  the  said  instrument 
had  been  accepted  by  Gibson  &  Johnson  before  it  was  carried  to  be 
discounted.  And  the  said  Thomas  Gibson  and  Joseph  Johnson  saj', 
that  the  aforesaid  matters,  to  the  jurors  aforesaid  in  form  aforesaid 
shown  in  evidence  by  the  said  Robert  Hunter,  are  not  suflScient  in  law 
to  maintain  the  said  issue  within  joined  on  the  part  of  the  said  Robert 
Hunter,  and  that  they,  the  said  Thomas  Gibson  and  Joseph  Johnson, 
to  the  matters  aforesaid,  in  form  aforesaid  shown  in  evidence,  have  no 
necessity,  nor  are  they  obligecl  by  the  law  of  the  land  to  answer ;  and 
this  they  are  ready  to  verify  :  wherefore,  for  want  of  sufficient  matter  in 
that  behalf,  shown  in  evidence  to  the  jury  aforesaid,  the  said  Thomas 
Gibson  and  Joseph  Johnson  praj'  judgment,  and  that  the  jury  aforesaid 
may  be  discharged  from  giving  any  verdict  in  the  said  issue,  and  that 
the  said  Robert  Hunter  may  be  precluded  from  having  his  said  action 
against  the  said  Thomas  Gibson  and  Joseph  Johnson. 

And  the  said  Robert  Hunter,  for  that  he  hath  shown  sufficient  matter 
in  maintenance  of  the  said  issue  in  evidence  to  the  said  jurors,  which 
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matter  the  said  Thomas  Gibson  and  Joseph  Johnson  do  not  deny,  nor 
in  any  manner  answer  thereto,  prays  judgment  and  his  damages,  by 
reason  of  the  premises  to  be  adjudged  to  him. 

Whereupon  it  is  told  to  the  jurors  aforesaid,  that  the3'  shall  inquire 
what  damages  the  said  Robert  Hunter  has  sustained,  as  well  hy  reason 
of  the  matter  shown  in  evidence  as  aforesaid,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended,  in  case  it 
shall  happen  that  judgment  shall  be  given  upon  the  evidence  afore- 
said, for  the  said  Robert  Hunter,  and  the  jurors  aforesaid  upon  their 
oaths  aforesaid,  thereupon  say,  that  if  it  shall  happen  that  judgment 
shall  be  given  for  the  said  Robert  Hunter  upon  the  evidence  aforesaid, 
then  they  assess  the  damages  of  the  said  Robert  Hunter,  by  him  sus- 
tained by  reason  of  the  matter  shown  in  evidence  as  aforesaid,  besides 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
£521  7s.,  and  for  those  costs  and  charges  to  40s.  And  thereupon  the 
said  jurors,  bj'  the  assent  of  the  said  parties,  are  discharged  from  giv- 
ing Any  further  verdict  upon  the  premises.  And  thereupon  all  and 
singular  the  premises  being  seen  hy  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  now  here  fully  understood  and  considered, 
it  seems  to  the  said  court  here,  that  the  aforesaid  matter,  to  the  jury 
aforesaid,  in  form  aforesaid,  shown  in  evidence  by  the  said  Robert 
Hunter,  is  sufficient  in  law  to  maintain  the  said  issue  above  joined,  on 
the  part  and  behalf  of  the  said  Robert  Hunter.  Therefore  it  is. con- 
sidered by  the  said  court  of  our  lord  the  king  before  the  king  himself 
here,  that  the  said  Robert  Hunter  doth  recover  his  aforesaid  damages, 
by  the  jury  aforesaid,  in  form  aforesaid,  assessed:  and  also  £199  3s. 
for  his  costs  and  charges,  by  the  said  court  of  our  said  lord  the  king 
now  here  adjudged  of  increase  to  the  said  Robert  Hunter  bj'  his  assent, 
which  said  damages  in  the  whole  amount  to  £722  10s.,  and  that  the 
said  Thomas  Gibson  and  Joseph  Johnson  be  in  mercj',  &e. 

In  Hilary  Term,  1792,  this  demurrer  to  evidence  was  set  down  for 
argument  before  the  Court  of  King's  Bench ;  but  it  being  the  under- 
standing of  both  parties,  that  a  writ  of  error  was  to  be  brought,  the 
court  gave  judgment  for  the  defendant  in  error,  without  argument. 

Upon  this  judgment  a  writ  of  error  was  brought,  returnable  in 
parliament.  .  .  . 

The  case  having  been  fully  argued  at  the  bar  of  the  house,  the  follow- 
ing questions  were  proposed  to  the  judges  :  — 

1.  Whether  upon  the  state  of  the  evidence  given  for  the  plaintiff  in 
this  case,  it  was  competent  to  the  defendants  to  insist  upon  the  jury 
being  discharged  from  giving  a  verdict  by  demurring  to  the  evidence, 
and  obliging  the  plaintiff  to  join  in  demurrer? 

2.  Whether  on  this  record  any  judgment  can  be  given  ? 

3.  In  case  no  judgment  can  be  given,  what  ought  to  be  the  award? 
To  which  questions,  Lokd  Chief  Justice  Eyre  thus  delivered  the 

unanimous  answer  of  the  judges :  — 
The  questions  referred  by  your  Lordships  to  the  judges  arise  upon 
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a  proceeding  which  is  called  a  demurrer  to  evidence,  and  which,  though 
not  familiar  in  practice,  is  a  proceeding  well  known  to  the  law.  It  is 
a  proceeding,  by  which  the  judges,  whose  province  it  is  to  answer  to  all 
questions  of  law,  are  called  upon  to  declare,  what  the  law  is  upon  the 
,  facts  shown  in  evidence  analogous  to  the  demurrer  upon  facts  alleged 
in  pleading.  My  Lords,  in  the.  nature  of  the  thing,  the  question  of  law 
to  arise  out  of  the  fact,  cannot  arise  till  the  fact  is  ascertained.  It  is 
the  province  of  a  jury  to  ascertain  the  fact,  under  the  direction  and  as- 
sistance of  the  judge  ;  the  process  is  simple  and  distinct,  though  in  our 
books  there  is  a  good  deal  of  confusion  with  respect  to  a  demurrer  upon 
evidence,  and  a  bill  of  exceptions,  the  distinct  lines  of  which  have  not 
always  been  kept  so  much  apart  as  they  ought  to  have  been. 

My  Lords,  in  the  first  stage  of  that  process,  under  which  facts  are 
ascertained,  the  judge  decides,  whether  the  evidence  offered  conduces 
to  the  proof  of  the  fact  which  is  to  be  ascertained :  and  there  is  an 
appeal  from  his  judgment  by  a  bill  of  exceptions.  The  admissibility  of 
the  evidence  being  established,  the  question  how  far  it  conduces  to  the 
proof  of  the  fact  which  is  to  be  ascertained,  is  not  for  tlie  judge  to 
decide,  but  for  the  jury  exclusively ;  with  which  judges  interfere  in  no 
case,  but  where  the^'  have  in  some  sort  substituted  themselves  in  tlie 
place  of  the  jur}'  in  attaint  upon  motions  for  new  trials.  When  the  jury 
have  ascertained  the  fact,  if  a  question  arises,  whether  the  fact  thus 
ascertained  maintains  the  issue  joined  between  the  parties?  or  in  other 
words,  whether  the  law  arising  upon  the  fact  (the  question  of  law  in- 
volved In  the  issue  depending  upon  the  true  state  of  the  fact)  is  in  favor 
of  one  or  other  of  the  parties  ?  that  question  is  for  the  judge  to  decide. 
Ordinarilj'  he  declares  to  the  jury  what  the  law  is  upon  the  fact  which 
they  And,  and  then  they  compound  their  verdict  of  the  law  and  fact 
thus  ascertained.  But  if  the  party  wishes  to  withdraw  from  the  jury 
the  application  of  the  law  to  the  fact,  and  all  consideration  of  what  the 
law  is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence,  and  the 
precise  operation  of  that  demurrer  is,  to  take  from  the  jury  and  to  refer 
to  the  judge,  the  application  of  the  law  to  the  fact.  In  the  nature  of 
things  therefore,  and  reasoning  by  analogy  to  other  demurrers,  and 
having  regard  to  the  distinct  functions  of  judges  and  of  juries,  and 
attending  to  the  state  of  the  proceeding  in  which  the  demurrer  takes 
place,  the  fact  is  to  be  first  ascertained. 

M3'  Lords,  with  this  short  introduction,  I  proceed  to  the  first  question 
proposed  to  the  judges,  which  is,  "  Whether  upon  the  state  of  the  evi- 
dence given  for  the  plaintiff  in  this  case,  it  was  competent  to  the  defend- 
ants, to  insist  upon  the  jury  being  discharged  from  giving  a  verdict,  by 
demurring  to  the  evidence,  and  obliging  the  plaintiff  to  join  in  demur- 
rer? "  Your  Lordships'  question  is  confined  to  this  particular  case ;  but 
it  will  be  necessar3"  for  me  to  proceed  by  steps.  All  our  books  agree, 
that  if  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in  evi- 
dence in  maintenance  of  an  issue  joined  between  the  parties,  the  adverse 
party  may  insist  upon  the  jury  being  discharged  from  giving  a  verdict. 


224  GIBSON   AND   JOHNSON   V.   HUNTER.  [CHAP.  I. 

by  demurring  to  the  evidence,  and  obliging  the  party  offering  the  evi- 
dence to  join  in  demurrer.  He  cannot  refuse  to  join  in  demurrer,  he 
must  join,  or  waive  the  evidence.  Our  booiis  also  agree,  that  if  parol 
evidence  be  offered,  and  the  adverse  party  demurs,  he  who  offers  the 
evidence  ma^''  join  in  demurrer  if  he  will.  We  are  therefore  thus  far 
advanced,  that  the  demurrer  to  evidence  is  not  necessarily  confined  to 
written  evidence.  The  language  of  our  books  is  verj'  indistinct  upon 
the  question,  whether  the  partj'  offering  parol  evidence  should  be  obliged 
to  join  in  demurrer.  Whj'  is  he  obliged  to  join  in  demurrer,  when  the 
evidence  which  he  has  offeredis  in  writing?  The  reason  is  given  in 
Croke's  report  of  taker's  Case,  Cro.  Eliz.  753,'  because,  saj's  the  book, 
"  there  cannot  be  any  variance  of  matter  in  writing."  Parol  evidence 
is  sometimes  certain,  and  no  more  admitting  of  any  variance  than  a 
matter  in  writing,  but  it  is  also  often  loose  and  indeterminate,  often 
circumstantial.  The  reason  for  obliging  the  party  offering  evidence  in 
writing,  to  join  in  demurrer,  applies  to  the  first  sort  of  parol  evidence, 
but  it  does  not  apply  to  parol  evidence  which  is  loose  and  indetermi- 
nate, which  maj'  be  urged  with  more  or  less  effect  to  a  jury,  and  least 
of  all  will  it  apply  to  evidence  of  circumstances,  which  evidence  is 
meant  to  operate  bej'ond  the  proof  of  the  existence  of  those  circum- 
stances, and  to  conduce  to  the  proof  of  the  existence  of  other  facts. 
And  j'et  if  there  can  be  no  demurrer  in  such  cases,  there  will  be  no  con- 
sistency in  the  doctrine  of  demurrers  to  evidence,  b3'  which  the  appli- 
cation of  the  law  to  the  fact  on  an  issue  is  meant  to  be  withdrawn  from 
a  jury,  and  transferred  to  the  judges.  If  the  party  who  demurs  will 
admit  the  evidence  [existence]  of  the  fact,  the  evidence  of  which  fact  is 
loose  and  indeterminate,  or  in  the  case  of  circumstantial  evidence,  if  he 
will  admit  the  existence  of  the  fact,  which  the  circumstances  ofl'ered  in  evi- 
dence conduce  to  prove,  there  will  then  be  no  more  variance  in  this  parol 
evidence,  than  in  a  matter  in  writing,  and  the  reasons  for  compelling 
the  party  who  offers  the  evidence  to  join  in  demurrer,  will  then  apply, 
and  the  doctrine  of  demurrers  to  evidence  will  be  uniform  and  consist- 
ent. That  this  is  the  regular  course  of  proceeding,  in  respect  to  parol 
evidence  of  the  nature  that  I  have  been  describing,  I  think  may  be  col- 
lected from  the  known  case  upon  this  subject.  Baker's  Case.  There 
is  also  another  case,  Wright  v.  Pindar,  as  it  stands  reported  in  Aleyn's 
Reports,^  which  carries  the  doctrine  further,  and  home  to  every  case  of 
evidence  circumstantial  in  its  nature,  affording  ground  for  a  conclusion 
of  fact  from  fact;  and  the  two  cases  taken  together,  I  think,  prove 
satisfactoril}',  that  the  course  is  that  which  I  have  already  supposed, 
and  which  would  remove  all  the  difficulties  that  are  in  the  way  of  obli- 
ging the  partj'  to  join  in  demurrer  upon  parol  evidence.  Baker's  Ca,se, 
after  stating  that  the  party  must  join  in  demurrer,  or  waive  his  evidence, 
where  a  matter  in  writing  is  shown  In  evidence,  goes  on  thus :  "If  the 
plaintiff  produces  witnesses  to  prove  any  matter  in  fact  upon  which  a 

'  8.  C.  Middleton  v.  Baker,  6  Co.  104. 

*  Al.  18  ;  8.  0.  Style,  22,  loosely  reported  by  the  name  of  Whyte  v.  Pyndar. 
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question  in  law  arises,  if  the  defendant  admits  ttieir  testimony  to  be 
true,  there  also  the  defendant  maj'  demur  in  law  upon  it,  but  then  he 
ought  to  admit  the  evidence  given  bj-  the  plaintiff  to  be  true."  Those 
cases  have  very  carefully  marked  the  precise  ground  upon  which  a  party 
may  demur  to  evidence  ;  and  prove  that  if  a  party  maj/  demur,  the  other 
party  must  join  in  demurrer.  According  to  Aleyn's  report  of  the  case 
of  Wright  v.  Pindar,  which  case  underwent  very  serious  consideration, 
it  was  resolved,  "  that  he  that  demurs  upon  the  evidence  ought  to  con- 
fess the  whole  matter  of  fact  to  be  true,  and  not  refer  that  to  the  judg- 
ment of  the  court ;  and  if  the  matter  of  fact  be  uncertainly  alleged,  or 
that  it  be  doubtful  whether  it  be  true  or  no,  because  offered  to  be  proved 
only  by  presumptions  or  probabilities,  and  the  other  party  demurs  there- 
upon, he  that  alleges  this  matter,  cannot  join  in  demurrer  with  him,  but 
ought  to  pra}'  the  judgment  of  the  court,  that  he  may  not  be  admitted 
to  his  demurrer,  unless  he  will  confess  the  matter  of  fact  to  be  true." 
It  seems  to  follow  as  a  necessary  conclusion,  that  if  lie  will  confess  the 
matter  of  fact  to  be  true,  there  he  is  to  be  admitted  to  his  demurrer, 
and  that  if  he  is  admitted,  the  other  party  must  join  in  demurrer.  My 
Lords,  it  is  said  in  some  of  our  books,  that  upon  a  demurrer  entered 
upon  parol  evidence,  the  party  offering  the  evidence  may  choose 
whether  he  will  join  in  demurrer  or  not.  But  after  having  stated  the 
two  authorities  which  I  have  mentioned,  I  think  those  passages  in 
the  books  must  be  understood  with  the  •  qualification  mentioned  in 
both  those  authorities,  "  unless  the  adverse  party  will  confess  the 
evidence  to  be  true."  The  matter  of  fact  being  confessed,  the  case 
is  ripe  for  judgment  in.  matter  of  law  upon  the  evidence,  and  may 
then  be  properly  withdrawn  from  the  jury ;  and  being  entered  on 
record  will  remain  for  the  decision  of  the  judges.  And  this  opera- 
tion of  entering  the  matter  upon  record,  and  indeed  the  whole  opera- 
tion of  conducting  a  demurrer  to  evidence,  ought  to  be  under  the 
direction  and  control  of  the  judge  at  Nisi  Prius,  or  of  the  court,  if 
the  trial  be  at  the  bar  of  one  of  the  king's  courts.  I  take  the  whole 
proceeding  upon  a  demurrer  to  evidence,  to  be  under  the  control  of  the 
judge  before  whom  the  trial  is  had.  In  the  case  of  Worsleyv.  Filisker, 
which  is  reported  in  2  RoUe's  Reports,  117,  Mr.  Justice  Dodderidge, 
who  was  one  of  the  ablest  men  upon  the  bench,  said,  "  The  court  might 
deny  and  hinder  a  party  from  demurring  by  overruling  the  matter  in 
demurrer,  if  it  seemed  to  them  to  be  clear  in  law :  "  and  the  court  did 
in  point  of  fact,  in  that  case,  overrule  the  demurrer,  and  leave  the  case 
to  the  jury.  The  demurrer  in  that  case  was  certainly  frivolous  ;  but  if 
it  had  been  overruled  improperl}',  it  might,  I  presume,  have  been  the  sub- 
ject of  a  bill  of  exceptions.  If  the  court  may  overrule,  it  may  also  regu- 
late the  entry  of  the  proceedings  upon  the  record,  and  the  admissions 
which  are  to  be  made,  previous  to  the  allowing  of  the  demurrer.  And 
my  Lords,  after  this  explanation  of  the  doctrine  of  demurrers  to  evi- 
dence, I  have  very  confident  expectations  that  a  demurrer  like  the 
present  will  never  hereafter  find  its  y;&y  into  this  House. 

16 
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Mj-  Lords,  the  answer  to  the  first  question  that  the  judges  have  agreed 
upon,  and  which  I  have  endeavored  to  lay  a  foundation  for,  in  what  I 
have  now  offered  to  the  House,  is,  "  That  upon  the  state  of  the  evi- 
dence given  for  the  plaintiff  in  this  case,  it  was  not  competent  to  the 
defendants  to  insist  upon  the  jury  being  discharged  from  giving  a  ver- 
dict, by  demurring  to  the  evidence,  and  obliging  the  plaintiff  to  join  in 
demurrer,  without  distinctly  admitting  upon  the  record,  every  fact,  and 
every  conclusion,  which  the  evidence  given  for  the  plaintiff  conduced 
to  prove." 

Your  Lordships'  second  question  is,  Whether  on  this  record  anj-  judg- 
ment can  be  given  ?  To  which  we  answer,  that  we  conceive  no  judg- 
ment can  be  given.  The  examination  of  the  witnesses  in  this  case  has 
been  conducted  so  loosely,  or  this  demurrer  has  been  so  negligently 
framed,  that  there  is  no  manner  of  certainty  in  the  state  of  facts,  upon 
which  any  judgment  can  be  founded.  I  will  not  detain  3'our  Lordships 
with  particular  observations  upon  the  state  of  the  facts,  as  they  are  con- 
tained in  this  demurrer,  because  all  the  observations  I  could  have  made 
were  made  to  j'our  Lordships  from  within  j-our  House  at  the  time  these 
questions  were  put,  and,  I  believe,  felt  by  everybody  that  heard  them. 

To  the  third  question.  In  case  no  judgment  can  be  given,  what  ought 
to  be  awarded?  We  answer,  that  there  ought  to  be  an  award  of  a 
venire  facias  de  novo :  the  issue  joined  between  these  parties  in  effect 
has  not  been  tried,  and  the  case  of  Wright  v.  Pindar  is  expressly  in 
point,  that  another  venire  facias  should  issue. 

Accordingly  a  venire  de  novo  was  awarded} 


BULKELEY   et  al.  v.  EUTLEB, 
King's  Bench.     1824. 

[Reported  2  B.  k  C.  434.]  " 

Assumpsit  by  the  first  indorsee  against  the  acceptors  of  a  foreign 
bill  of  exchange,  drawn  by  J.  Bulkeley  &  Son,  dated  Lisbon,  August 
6th,  1816,  upon  the  defendants  in  London,  payable  to  the  order  of  Ed- 
mund Shanahan,  and  by  him  indorsed  to  the  plaintiffs.     Plea,  general 

^  This  case  .seems  to  have  estahlished  a  new  rule  of  practice  in  England  for  a  pro- 
ceeding no  longer  favored  by  the  courts.  Henceforth  little  was  heard  there  of  demurrers 
upon  evidence.  In  Sewell  v.  Burdich,  10  App.  Cas.  74,  99,  Lord  Blackburn  says  of 
this  demurrer  and  of  Chief  Justice  Eyre's  opinion  :  "  He  explains  it,  and  states  his 
very  confident  expectations  (which  have  been  justified  by  the  result)  that  no  demurrer 
on  evidence  would  again  be  brought  before  the  House."  But  although  the  rule  in  Gib- 
son V.  Hunter  appears  to  have  been  a  novelty,  it  was  expounded  and  followed  in  vari- 
ous jurisdictions  in  this  country  as  if  it  were  an  essential  part  of  the  common-law 
doctrine  of  demurrers  upon  evidence  ;  as  in  Fowle  v.  TJie  Common  Council  of  Alexan- 
dria, 11  "Wheat.  320  (1826)  ;  Copeland  v.  N.  E.  Ins.  Co.,  22  Pick.  135  (1839);  and 
Jones  V.  Ireland,  4  Iowa,  63  (1856).  — Ed. 

2  A  part  of  the  case  is  omitted. 
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issue.  At  the  trial  before  Dallas,  C.  J.,  of  the  Common  Pleas,  at  the 
London  sittings  after  Trinity  term,  1821,  the  defendants  contended, 
that  there  was  not  any  evidence  to  show  that  the  bill  was  indorsed  by 
E.  S.,  the  payee.  The  Lord  Chief  Justice  thought  that  there  was  evi- 
dence fit  for  the  consideration  of  the  jury,  whereupon  the  defendants 
tendered  a  bill  of  exceptions.  The  jury  found  a  verdict  for  the  plaintiff 
below. 

Wilde,  for  the  plaintiff  in  error. 

Chitty,  for  the  defendant  in  error. 

HoLROTD,  J.  .  .  .  The  real  question  was,  whether  this  evidence  was 
or  was  not  admissible,  either  as  containing  the  declarations  of  persons 
who  were  not  called  as  witnesses,  or  as  having  no  tendency  to  prove 
the  matters  in  issue.  ,  If  the  objection  was  known  a  priori,  it  should 
have  been  made  before  the  evidence  was  given,  but  if  it  was  not  dis- 
covered until  afterwards,  then  the  judge  should  have  been  requested  to 
strike  the  evidence  out  of  his  notes,  and  if  after  that  he  persevered  in 
summing  it  up  to  the  jurj%  that  would  have  been  a  good  ground  for  ten- 
dering a  bill  of  exceptions.  But  if,  as  appears  to  me  to  have  been  the 
case,  the  contention  was  ^whether,  admitting  the  facts  deposed  to,  they 
tended  to  prove  the  issue,  there  should  have  been  a  demurrer  to  the 
evidence.  .  .  . 

Best,  J.  The  question  appears  so  clear,  that  I  certainly  should  ab- 
stain from  saj-ing  anything  upon  it,  were  it  not  for  the  importance  of 
all  matters  touching  the  law  of  evidence.  At  first  I  entertained  a 
doubt,  whether  the  objection  raised  could  be  taken  advantage  of  by  bill 
of  exceptions.  The  respective  offices  of  bills  of  exceptions  and  demur- 
rers to  evidence  have  not  been  very  distinctly  understood,  as  appears  by 
the  judgment  of  Eyre,  C.  J.,  in  Gibson  v.  Hunter,  2  H.  Bl.  187.  It 
appears  to  meSjow,  that  this  objection  is  open  on  a  bill  of  exceptions, 
but  that  the  party  making  it  should  not  be  placed  in  a  better  situation 
than  if  he  had  demurred  to  the  evidence.  Bills  of  exceptions  were  not 
known  to  the  common  law,  but  were  introduced  by  the  13  Edw.  1, 
c.  31.  Until  that  time,  if  the  judge  decided  wrongly  upon  any  point  of 
law,  the  suitor  was  without  remedy.  The  statute  was  made  to  relieve 
parties  from  that  hardship,  it  should  therefore  receive  a  liberal  ex- 
position ;  for  which  reason,  although  it  appears  to  have  been  appli- 
cable originally  to  decisions  upon  pleadings  only  (which  at  that  time 
were  carried  on  ore  tenus),  yet  I  think  it  may  fairlj'  be  extended  to  such 
a  case  as  the  present.  In  the  2  Inst.  p.  427,  Lord  Coke  says  it  extends 
to  cases  where  any  material  evidence  given  to  any  jury  is  by  the  court 
overruled.  T  think  we  ought  to  go  further,  and  say,  that  where  there  is 
not  evidence  to  prove  the  issue  to  be  tried,  and  the  judge  tells  the  jury 
there  Is,  that  is  ground  for  tendering  a  bill  of  exceptions.  But  it  may 
be  asked,  what  then  is  the  office  of  a  demurrer  to  evidence  ?  It  is  this. 
If  the  partj'  tenders  a  bill  of  exceptions,  the  evidence  must  be  left  to 
the  jury ;  but  if  the  party  does  not  wish  that,  he  may  withdraw  it  from 
their  consideration  bj-  a  demurrer.    If,  however,  he  does  not  demur,  he 
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must  not  be  placed  in  a  better  situation  than  if  he  did.  Now,  'by  a  de- 
murrer to  evidence,  all  the  facts  of  which  there  is  auj^  evidence  are  ad- 
mitted, and  all  conclusions  which  can  fairly  and  logically  be  deduced 
from  those  facts.  Is  there  then  any  fact  stated  upon  this  record  from 
which  the  jury  might  presume  that  the  bill  in  question  was  indorsed  by 
E.  S.,  the  paj'ee,  supposing  such  fact  to  have  been  properly  proved?  If 
there  be  any  one  such  fact,  all  question  is  at  an  end.  Now  I  think  that 
there  is  one  fact  showing  that  the  indorser  was  E.  S.  .  .  . 

Judgment  affirmed. 


PATRICK  V.   HALLETT  et  al. 

ScPEEME  Court  of  Judicature  of  the  State  of  New  York.    1806. 

[Reported  1  Johns.  241.] 

This  was  an  action  on  a  policy  of  insurance,  dated  the  31st  of  De- 
cember, 1796,  on  the  vessel,  called  the  "  Peggy,"  at  and  from  Turks 
Island  to  New  York.  The  plaintiff  declared  for  a  total  loss,  by  the 
perils  of  the  sea.  The  cause  was  tried  at  the  New  York  Sittings,  April, 
1805,  before  Mr.  Justice  Thompson ;  and  the  defendants  demurred  to 
the  evidence  produced  on  the  part  of  the  plaintiff. 

The  mate  of  the  "  Peggy,"  who  was  examined  under  a  commission, 
deposed,  that  she  remained  at  Turks  Island  three  days,  and  sailed  from 
thence  on  the  12th  of  November,  1796,  laden  with  salt  for  New  York. 
When  she  sailed  from  that  island,  she  was,  in  every  respect,  seaworthj', 
and  competently  equipped.  In  the  evening  of  the  day  of  her  departure, 
she  was  boarded  by  a  boat  from  a  British  ship  of  war,  the  "  Severn," 
the  officer  of  which  took  out  three  of  the  seamen  belonging  to  the 
"Peggy,"  but  promised  to  return  the  men,  or  send  an  answer.  The 
"Peggy"  lay  to  until  8  o'clock,  p.m.,  when  the  "  Severn"  made  sail, 
without  returning  the  men  or  sending  an  answer.  The  captain  of  the 
"  Peggy  "  then  stood  to  the  northward,  in  order  to  get  into  the  road  of 
Turks  Island,  for  the  purpose  of  procuring  three  seamen  to  replace 
those  which  had  been  Impressed,  and  which  were  necessary  to  the  safe 
navigation  of  the  vessel.  About  1  o'clock  in  the  morning  of  the  next 
day,  the  mate  heard  the  watch  on  deck  say,  that  the  vessel  was  water- 
logged ;  and  on  sounding  the  pump,  three  and  a  half  feet  of  water 
appeared  in  the  hold,  which  it  was  believed  was  made  between  the 
hours  of  twelve  and  one,  as  the  witness  had  tried  the  pumps  at  twelve, 
and  found  the  vessel  tight.  Every  endeavor  was  made,  without  effect, 
to  free  the  vessel ;  and  the  water  increasing  very  rapidlj',  signals  of  dis- 
tress were  made,  as  the  vessel  was  near  the  island,  but  heavy  squalls  of 
wind  and  rain  prevented  their  receiving  any  assistance.  The  crew 
finding  the  vessel  ready  to  sink,  took  to  the  boat,  and  reached  Salt  Key 
Island,  to  the  leeward  of  grand  Turks  Island.  The  "Peggy"  sunk 
soon  after  they  left  her ;  she  floated,  however,  afterwards,  owing,  as 
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was  supposed,  to  the  melting  of  the  salt ;  and  the  crew  went  to  tow  her 
in,  and  found  some  wreckers  had  been  out  and  stripped  her  of  her  sails, 
rigging,  &c.  but  were  unable,  on  account  of  the  weather,  to  get  her  into 
Turks  Island.  The  witness,  on  his  cross-examination,  further  deposed, 
that  the  loss  was  occasioned  by  "a  sudden  springing  a  leak,  and  not  by 
storms,  violent  winds,  currents,  or  accidents  of  the  sea."  It  further 
appeared  in  evidence,  that  the  "  Peggy"  was  built  of  good  oak  timber, 
at  Boston,  in  the  month  of  November,  1794  ;  that  in  the  summer  of 
1796,  she  underwent  some  repairs  at  New  York,  and  that  when  she 
sailed,  about  the  first  of  August,  1796,  from  New  York,  to  the  West 
Indies,  she  was  seaworthy.  The  defendants  admitted  that  she  was 
seaworthy  at  the  time  she  left  New  York.  Another  witness  testified, 
that  in  the  year  1800,  while  on  a  passage  from  New  York  to  Great 
Britain,  the  ship  of  which  he  was  the  master  suddenly  filled  with  water, 
and  foundered  immediatel}'  after  she  was  abandoned.  That  he  believed 
the  ship  to  be  perfectly  staunch,  and  strong ;  that  such  an  accident 
might  happen  to  the  best  vessel ;  and  it  might  have  proceeded  from  her 
striking  a  rock,  or  sunken  logs,  or  from  having  been  struck  by  a  fish. 

J'endleton,  for  the  defendant. 

Harrison,  for  the  plaintiff  (Wells  on  the  same  side). 

Livingston,  J.  Whatever  doubts  may  have  once  existed  in  England, 
respecting  an  underwriter's"  liabilitj',  in  case  of  a  vessel  not  being  sea- 
worthy when  the  risk  commences,  it  is  now  well  settled  there,  as  well 
as  in  everj'  other  commercial  country,  of  whose  laws  we  have  any 
knowledge,  that  this  is  an  implied  warranty  in  every  contract  of  insur- 
ance. If  it,  however,  turns  out,  that  she  is  not  so,  or  in  other  words, 
not  in  the  condition  to  encounter  the  ordinary  perils  of  the  voyage 
proposed,  the  policy  is  without  consideration,  and  void.  Though  this 
is  the  law,  about  which  there  is  no  dispute,  it  must  be  very  difficult,  in 
many  cases,  to  show  the  state  of  a  vessel,  at  the  commencement  of  a 
voyage,  with  sufficient  dertainty  to  satisfy  a  jury  that  she  was  sea- 
worthy ;  for  it  is  admitted,  if  she  be  so  then,  it  is  enough,  whatever 
may  be  her  condition  immediately  after.  This  is  purely  a  question  of 
fact,  and,  like  all  others,  will  sometimes  admit  only  of  circumstantial 
proof;  if  there  were  any  evidence,  now,  from  which  a  jury  might  have 
drawn  this  conclusion,  it  must  be  considered  as  admitted  by  the  de- 
murrer, and  that  too,  without  any  scrupulous  inquiry,  whether  such 
inference  would  be  correct  or  not,  for  courts  should  not  encourage  this 
practice.  It  is  not  only  pi-oductive  of  considerable  delay  and  expense 
(for  this,  action  is  already  in  the  eighth  year  of  its  existence),  but 
unless  all  inferences  are  admitted  which  a  jury  might  have  drawn, 
judges,  instead  of  confining  themselves  within  their  province  of  deciding 
on  questions  of  law,  will  also  become  triers  of  everj"^  matter  of  fact.  If 
this  be  the  rule  in  examining  testimonj',  when  brought  up  by  a  de- 
murrer, who  can  say  that  a  jury  might  not,  and  very  correctly  too,  have 
been  of  opinion,  that  the  "Peggy"  was  seaworthy  when  she  sailed 
from  Turks  Island  for  New  York  ?     The  mate  swears  positively  to  this 
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fact,  when  he  says,  "  that  she  was  then  tight,  strong,  and  staunch,  and 
competent,  in  point  of  strength  and  ability,  to  her  intended  voyage,  and 
that  she  had  a  sufficient  crew,  and  was  well  supplied  with  provisions, 
and  other  necessaries."    Here  are  all  the  ingredients  of  seaworthiness. 

Two  other  witnesses  depose,  that  they  repaired  the  "  Peggy,"  in  the 
summer  preceding  her  loss  in  November ;  that  she  was  tight  when  she 
went  out  of  their  hands,  and  that  they  thought  her  seaworthy.  She  was 
built  too  of  very  good  oak  timber,  and  was  only  two  years  old  when 
lost ;  in  addition  to  this,  it  is  admitted  by  the  defendants,  on  the 
record,  that  she  was  seaworthy  only  three  months  prior  to  the  ship- 
wreck. If  the  jury,  on  this  positive  testimony  of  the  mate,  and  on  the 
circumstances  of  her  being  a  young  vessel,  built  of  durable  materials, 
of  her  being  admitted  seaworthy  only  three  months  before  her  loss,  and 
on  the  general  presumption  that  every  vessel  is  so  until  the  contrary 
appears,  might  not  very  fairlj'  have  found  for  the  plaintiff,  I  hardly 
know  what  would  have  justified  theii;  so  doing. 

In  opposition  to  all  this,  it  is  said,  she  was  lost  the  day  after  sailing, 
"  without  anj'  stress  of  weather,  or  apparent  cause  or  accident,"  and 
that,  then,  the  fair  and  natural  presumption  is  against  her  being  sea- 
worthy. Without  controverting  or  acceding  to  this  proposition,  which 
raust  frequently  beai*  very  hard  on  the  assured,  it  is  not  true  in  point  of 
fact,  that  her  loss  cannot  be  ascribed  to  any  apparent  cause  or  acci- 
dent ;  and  if  it  were  so,  it  would  only  throw  on  the  insured  the  onus  of 
showing  (which,  as  has  been  stated,  the  jury  may  verj-  fairly  have 
thought  was  done),  that  at  the  time  of  her  departure  from  Turks  Island, 
she  was  in  truth  seaworthJ^  But  there  is  no  occasion  to  have  recourse 
to  these  inferences,  because  the  mate  expressly  ascribes  the  loss  to  a 
"  sudden  springing  of  a  leak  : "  and  will  it  be  denied,  that  springing  a 
leak  is  a  peril  insured  against,  or  in  face  of  the  positive  declaration  of 
another  witness,  who  was  a  seafaring  man,  that  it  may  happen  to  the 
best  vessel,  and  in  mild  weather?  I  am  not  prepared  to  push  to  this 
length  the  doctrine  of  seaworthiness  (which,  as  it  respects  an  innocent 
shipper  of  goods,  has  nothing  to  recommend  it),  being  very  clearlj'  of 
opinion,  tliat  every  accident  that  can  be  traced  to  the  sudden  springing 
of  a  leak,  whether  in  a  calm  or  storm,  or  whether  after  a  short  or  long 
absence  from  port,  is  a  loss  within  the  policy,  and  is  not,  of  itself,  evi- 
dence of  an  unworthy  or  insufficient  vessel.  The  plaintiff  must,  there- 
fore, have  judgment. 

Thompson,  J.,  Sfencee,  J.,  and  Tompkins,  J.,  concurred. 

Kent,  Ch.  J.  The  question  is,  whether  the  plaintiff  is  entitled  to 
recover,  upon  the  testimony  he  has  produced,  and  to  which  the  defend- 
ants, have  demurred. 

A  verdict  was  taken  for  the  plaintiff  in  this  cause,  upon  the  same 
evidence,  in  April,  1801,  and  at  January  term,  1802,  a  new  trial 
was  awarded,  because  the  law  will  intend  a  want  of  seaworthiness, 
when  no  visible  or  rational  cause  of  the  loss  appears,  or  any  other  than 
some  latent  and  inherent  defect  in  the  vessel. 
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The  vessel,  when  she  sailed  from  Turks  Island,  ought  to  have  been 
tight,  staunch,  and  strong,  and  competent  to  resist  the  ordinarj'  action 
of  the  winds  and  waves,  during  the  voyage  insured.  The  question  is, 
what  will  the  law  presume,  when  she  suddenlj'  springs  a  leak,  within  a 
few  hours  after  her  departure,  "  without  its  being  occasioned  by  storms, 
violent  winds,  currents,  or  accidents  of  the  sea."  I  continue  of  the 
opinion  given,  when  the  new  trial  was  awarded,  that  the  law  will  pre- 
sume the  vessel  not  seaworthy ;  and  such  is  the  conclusion  which  the 
law  draws  from  the  testimony  before  us.  .  .  . 

I  am,  therefore,  of  opinion,  that  judgment  ought  to  be  rendered  for 
the  defendants. 

Judgment  for  the  plaintiff} 


COLEGROVE  v.  THE  NEW  YORK,   &c.   RAILROAD 
COMPANY  et  al. 

CoTTRT  OF  Appeals  of  the  State  op  New  York.     1859. 

[Reported  20  N.  T.  492.]  2 

Appeal  from  the  Superior  Court  of  the  city  of  New  York.  The 
plaintiff,  a  passenger  under  a  commutation  contract  for  the  season, 
upon  the  Harlem  railroad,  brought  his  action  for  damages  sustained  in 
a  collision  between  the  train  in  which  he  was  riding  and  a  train  of  the 
New  York  and  New  Haven  Railroad  Company.  .  .  . 

Upon  the  conclusion  of  the  plaintiff's  testimony  the  counsel  for  the 
New  York  and  New  Haven  Railroad  Company  offered  to  demur  to  the 
evidence.  The  court  overruled  the  offer  and  the  defendant  excepted. 
A  verdict  was  taken  for  the  plaintiff  for  $450,  subject  to  the  opinion  of 
the  court.  Judgment  was  rendered  upon  the  verdict  at  general  term, 
and  the  defendants  appealed  to  this  court. 

The  case  in  the  Superior  Court  is  reported  in  6  Duer,  382. 
William  Curtis  Noyes,  for  the  appellants. 

John  Graham,  for  the  respondent. 

H.  Gray,  J.  .  .  .  The  defendants  have  not  been  in  any  respect  pre- 
judiced hy  the  refusal  of  the  court  to  permit  them  to  demur  to  the 
evidence.  The  party  demurring  is  bound  to  admit  as  true  not  only  the 
facts  proved  by  the  evidence  but  also  the  facts  which  the  evidence  may 
legallj'  conduce  to  prove  (2  Dunlap's  Pr.  648),  and  this  is  precisely 
what  must  be  admitted  on  a  motion  for  a  nonsuit  or  for  a  peremptory 
direction  that  a  verdict  be  rendered.  The  party  nonsuited  or  against 
whom  a  verdict  is  ordered  is  upon  appeal  entitled  to  have  every  doubt- 
ful fact  found  in  his  favor.  No  benefit  other  than  delay  could  result  to 
the  defendants  by  the  interposition  of  a  demurrer  which  would  not  be 

i  See  Talcott  v.  The  Comm.  Ins.  Co.,  2  Johns.  Bep.  124 ;  Haffv.  The  Comm.  Ins. 
Co.,  4  Johns.  Kep.  132  ;  Oarrigues  v.  Cox,  1  Binn.  Eep.  592.  — Ed. 
'  A  part  of  the  case  is  omitted. 
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the  result  of  the  motion  made  by  them  to  dismiss  the  complaint  after 
the  evidence  on  both  sides  had  closed.  The  demurrer  to  evidence  has 
long  since  gone  out  of  use  in  this  State,  and  ought  not  anj-  longer  to  be 
regarded  as  a  right  upon  which  an  exception  can  be  predicated.  .  .  . 

Judgment  affirmed.^ 


TROUT  V.  VIRGINIA,    &c.    RAILROAD   COMPANY. 

Supreme  Court  or  Appeals  of  Virginia.     1873. 

[Reported  23  Grat.  619.]  2 

This  is  a  supersedeas  to  a  judgment  of  the  Circuit  Court  of  Roanoke 
County,  rendered  in  an  action  of  trespass  on  the  case,  brought  bj'  the 
plaintiff  in  error,  Trout,  against  the  defendants  in  error,  the  Virginia  & 
Tennessee  Railroad  Companj;,  to  recover  damages  for  the  destruction  of 
two  mares  and  the  injury-  of  a  horse,  belonging  to  the  plaintiff,  on  the 
railroad  of  the  defendants,  alleged  to  have  been  caused  by  the  negli- 
gence and  carelessness  of  the  defendants,  their  servants  and  agents,  in 
driving  and  running  their  engines  and  coaches,  on  said  railroad  in  said 
county.  The  only  plea  in  the  case  was  "  not  guiltj-,"  on  which  issue 
was  joined;  and  the  case  was  tried  by  a  jury.  Four  witnesses  were 
examined  in  behalf  of  the  plaintiflf,  including  the  plaintiff  himself;  and 
five  in  behalf  of  the  defendants.  The  evidence  being  fully  heard,  the 
defendants  tendered  a  demurrer  thereto.  The  plaintiff  objected  to  join- 
ing in  the  demurrer,  but  the  court  overruled  the  objection  and  required 
him  to  do  so  ;  which  he  accordingly  did.  "Whereupon  the  jury  found  a 
verdict  for  the  plaintiff  and  assessed  his  damages  to  the  sum  of  $500, 
with  interest  thereon  from  the  9th  daj' of  November,  1869,  till  paid,  sub- 
ject to  the  opinion  of  tlie  court  upon  the  demurrer  to  the  evidence. 
The  court  was  of  opinion  that  the  evidence  was  not  sufficient  in  law  to 
maintain  the  issue  joined  on  the  part  of  the  plaintiff;  and  accordingly 
gave  judgment  for  the  defendants.  To  that  judgment  the  supersedeas 
aforesaid  was  awarded  bj-  this  court. 

The  substance  of  the  evidence  set  out  in  the  demurrer,  or  so  much  of 
it  as  seems  to  be  material,  is  as  follows  :  — 

[The  report  then  sets  forth  a  large  amount  of  evidence.  J 

JTansbrough,  for  the  appellant. 

Watts  and  Walker,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

1  See  Parke  v.  Boss,  11  How.  362 ;  Pleasants  v.  Fa7it,  22  Wall.  116.  In  Massachu- 
setts (Golden  v.  Knowles,  120  Mass.  336),  the  Court  (Morton,  J.)  say  :  "A  demurrer 
to  evidence  is  rarely  resorted  to  in  our  practice,  as  the  statutes  furnish  more  simple  and 
convenient  modes  of  raising  any  questions  of  law  which  it  is  desired  to  suhmit  to  this 
court.  Such  demurrer,  when  taken,  must  be  in  writing,  and  there  must  be  a  joinder 
by  the  adverse  part}'."  —  Ed. 

"  A  part  of  the  case  is  omitted. 
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The  plaintiff,  in  his  petition  for  a  supersedeas,  complains  that  the 
judgment  is  erroneous  in  two  respects  only,  viz.  :  Ist.  In  requiring 
the  plaintiff  to  join  in  the  demurrer  to  the  evidence,  and,  2ud,  in  sus- 
taining the  said  demurrer.     And  — 

First.  We  are  of  the  opinion  that  the  court  did  not  err  in  requiring 
the  plaintiff  to  join  in  the  demurrer  to  evidence.  It  is  contended  that 
the  court  did  err  in  that  respect,  because  the  gravamen  of  the  action, 
being  negligence,  which  is  a  question  of  fact  and  not  of  law,  and  there 
being  testimony  tending  to  show  negligence,  the  existence  of  the  negli- 
gence is  a  question  for  the  jury ;  and  especially  so,  when  there  is  anj- 
uncertainty  as  to  the  facts.  That  negligence  is  a  question  of  fact  for  the 
decision  of  the  jurj',  is  no  good  reason  for  its  not  being  subject  to  a  de- 
murrer to  evidence ;  for  all  questions  of  fact  are  not  for  the  decision  of 
the  jurj'.  We  know  of  no  authority  for  making  the  fact  of  negligence 
an  exception  to  the  general  rule  which  gives  to  a  party  a  right  to  demur 
to  the  evidence  ;  nor  do  we  know  of  any  authority  for  making  the  mere 
uncertainty  as  to  the  facts,  a  ground  of  exception  to  the  general  rule. 
The  decisions  of  this  court  on  the  subject,  which  are  numerous,  and 
most  of  which  were  cited  by  the  counsel  for  the  defendants  in  error, 
plainly  show  what  is  the  general  rule,  and  what  are  the  exceptions  to  it. 
In  1  Rob.  Pr.  old  ed.  pp.  349,  353,  the  cases  which  had  been  decided 
before  the  publication  of  that  work  are  collected.  In  Whittington,  &c. 
V.  Christian,  &c,,  2  Rand.  353,  Judge  Green  la3'8  down  both  the  rule 
and  the  exceptions.  After  referring  to  the  English  practice,  he  saj's : 
"  The  modern  practice,  especially  in  Virginia,  where  it  has  been  sanc- 
tioned by  repeated  decisions  of  this  court,  is  to  allow  either  party  to 
demur ;  unless  the  case  be  clearly  against  the  party  offering  the  de- 
murrer, or  the  court  should  doubt  what  facts  should  reasonably  be  in- 
ferred from  the  evidence  demurred  to ;  in  which  case  the  jury  is  the 
most  fit  tribunal  to  decide  ;  to  put  all  the  evidence  on  both  sides  into 
the  demurrer ;  and  then  to  consider  the  demurrer  as  if  the  demurrant 
had  admitted  all  that  could  reasonably  be  inferred  by  a  jury  from  the 
.  evidence  given  by  the  other  party,  and  waived  all  the  evidence  on  his 
part  which  contradicts  that  offered  by  the  other  party,  or  the  credit  of 
■which  is  impeached  ;  and  all  inferences  from  his  own  evidence  which  do 
not  necessarily  flow  from  it."  Oreen  v.  Judith,  5  Rand.  1 ,  is  a  decision 
to  the  same  effect ;  and  in  that  case  the  practice  as  laid  down  bj-  Judge 
Green  in  the  case  just  cited,  is  reaffirmed  ;  and  so  also  is  HansbrougKs 
Ex'ors  V.  Thorn,  3  Leigh,  147.  In  that  case  it  was  held  to  be  "  the 
settled  practice  in  Virginia,  on  demurrers  to  evidence,  that  the  demur- 
rant shall  set  out  the  whole  evidence,  and  that  the  court  may  compel  the 
other  party  to  join  in  the  demurrer,  without  requiring  the  demurrant  to 
make  a  formal  admission  on  the  record  of  all  the  issues  of  fact  which  the 
court  may  think  fairly  deducible  from  the  evidence  demurred  to ;  "  and 
also,  that  "  by  demurring  to  the  evidence  the  demurrant  waives  all  evi- 
dence on  his  part  that  conflicts  with  that  of  the  other  party,  admits  the 
credit  of  the  evidence  demurred  to,  admits  all  inferences  of  fact  that 
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ma)'  be  fairly  deduced  from  the  evidence,  but  only  such  facts  as  are 
fairly  deducible,  and  refers  it  to  the  court  to  deduce  the  fair  inferences 
from  the  evidence."  In  that  case  Judge  Cabell  said  :  "  Nor  is  it  any 
objection  to  a  demurrer  to  evidence,  that  the  evidence  is  circumstantial, 
or  even  complicated  ;  as  will  clearly  appear  from  the  case  of  Stephens 
V.  White,"  2  Wash.  203,  210.  "If  the  defendant  choose  to  risk  a  de- 
murrer, I  can  perceive  nothing  in  the  case  to  deprive  him  of  the  right 
to  do  so."  In  Green,  &c.  v.  Buckner's  Ad'r,  6  Leigh,  82,  it  was  held 
to  be  error  to  refuse  to  compel  a  joinder  in  demurrer  to  evidence,  where 
the  evidence  is  not  plainly  against  the  demurrant ;  and  in  Rohr  v. 
Davis,  9  Leigh,  30,  there  is  the  same  ruling  of  the  court.  In  Ware  v. 
Stephenson,  10  Leigh,  155,  there  was  a  demurrer  to  evidence,  which 
was  chiefly  oral,  and  of  which  there  was  a  great  deal.  Stanard,  J.,  in 
his  opinion,  stated  certain  principles  and  considerations  on  the  subject, 
which  seem  to  be  very  reasonable.  "  In  ascertaining  the  facts  proved 
directly  or  by  inference,"  he  said,  "  we  must  not  be  unmindful  of  the 
effect  of  a  demurrer  to  evidence.  By  it  the  demurrant  allows  full  credit 
to  the  evidence  of  the  demurree,  and  admits  all  the  facts  directly  pi'oved 
by,  or  that  a  jury  might  fairly  infer  from  the  evidence ;  and  in  deter- 
mining the  facts  inferable,  inferences  most  favorable  to  the  demurree  will 
be  made,  in  cases  in  which  there  is  a  grave  doubt  which  of  two  or  more 
inferences  shall  be  deduced.  In  such  cases  it  would  not  be  sufl3cient 
that  the  mind  of  the  court  should  incline  to  the  inference  favorable  to 
the  demurrant,  to  justify  it  in  making  that  inference  the  ground  of  its 
judgment.  Unless  there  be  a  decided  preponderance  of  probability  or 
reason  against  the  inference  that  might  be  made  in  favor  of  the  demur- 
ree, such  inference  ought  to  be  made.  The  demurrer  withdraws  from 
the  jury,  the  proper  triers  of  facts,  the  consideration  of  the  evidence  by 
which  they  are  to  be  ascertained  ;  and  the  party  whose  evidence  is  thus 
withdrawn  from  its  proper  forum,  is  entitled  to  have  it  most  benignly 
interpreted  by  the  substitute.  He  ought  to  have  all  the  benefit  that 
might  have  resulted  from  a  decision  of  the  case  bj'  the  proper  forum. 
If  the  facts  of  the  case  depend  upon  circumstantial  evidence,  or  infer- 
ences from  facts  or  circumstances  in  proof,  the  verdict  of  a  jury  ascer- 
taining these  facts  would  not  be  set  aside,  merelj'  because  the  court 
might  have  made  inferences  different  from  those  made  bj-  the  jur}-.  To 
justify  the  grant  of  a  new  trial,  when  it  depends  on  the  correctness  of 
the  decision  between  different  inferences  to  be  drawn  from  the  evidence, 
it  would  not  suffice  that  in  a  doubtful  case,  the  court  would  have  made 
a  different  inference.  The  preponderance  of  argument  or  probability  in 
favor  of  this  different  inference  should  be  manifest.  When  the  question 
is,  whether  or  no  a  fact  ought  to  be  taken  as  established  by  the  evidence, 
either  directly  or  inferentially,  in  favor  of  the  demurree,  I  do  not  know 
a  juster  test  than  would  be  furnished  by  the  inquiry,  Would  the  court 
set  aside  the  verdict,  had  the  jury  on  the  evidence  found  the  fact?  If 
the  verdict  so  finding  the  fact  would  not  be  set  aside,  it  ought  to  be 
considered  as  established  by  the  evidence  demurred  to."    Cabell,  J., 
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concurred  in  this  opinion.  Tucker,  P.,  concurred  in  reversing  the  judg- 
ment. Brooke,  J.,  was  for  affirming  the  judgment  of  the  court  below, 
which  was  for  the  demurree.  He  saj-s  nothing  in  liis  opinion  in  regard 
to  the  principles  laid  down  by  Judge  Stanard  ;  but  the  presumption  is 
that  his  views  were  at  least  as  favorable  to  the  inferences  which  ought 
to  be  made  in  favor  of  the  demurree.  We  have  no  reason  to  believe 
that  Tucker  differed  from  Stanard,  as  he  said  nothing  on  the  subject, 
and  concurred  in  the  judgment.  At  all  events  we  have  the  concurring 
opinions  of  Stanard  and  Cabell,  from  which  neither  of  the  other  two 
sitting  judges  dissented. 

Such  opinions  are  entitled  to  the  highest  respect,  and  approach  very 
near  to  the  point  of  authority.  We  think  the  views  thus  announced  are 
sound,  and  ought  to  govern  in  cases  of  demurrer  to  evidence.  We 
will  refer  only  to  two  more  cases  on  the  subject,  taking  them,  as  we 
have  taken  those  already  cited,  in  the  order  of  time  in  which  they  were 
decided.  In  Tutty.  Slaughter's  Adm'r,  6  Gratt.  364,  there  was  a  great 
deal  of  evidence,  both  oral  and  written.  Allen,  J.,  in  delivering  the 
opinion  of  the  court,  reaffirmed  the  rule  as  laid  down  in  Green  v.  Judith. 
In  the  Union  Steamship  Co.  v.  Nottingham,  17  Gratt.  115,  negligence 
was  the  gravamen  of  the  action,  and  yet  there  was  a  demurrer  to  the 
evidence. 

We  have  referred  thus  fully  to  the  cases  before  cited,  on  account  of 
their  bearing,  not  only  on  the  first,  but  also  on  the  second  assignment 
of  error.  Thej'  show  how  great  a  risk  a  demurrant  to  evidence  runs  ; 
and  if  he  is  willing  to  run  it,  he  ought,  generally,  to  be  permitted  to 
do  so,  as  he  does  not  thereby  prejudice  the  rights  of  the  other  party, 
guarded  as  they  are  hy  the  principles  which  we  have  seen  apply  to  the 
case.  So  great  is  this  risk  that  it  seems  the  defendant,  in  Green  v. 
Judith,  lost  his  cause  by  demurring  to  the  evidence.  1  Rob.  Pr.,  old 
ed.  p.  352,  Taking  the  rule  and  exceptions  to  it  as  being  correctly  laid 
down  by  Judge  Green,  in  the  case  first  cited,  of  Whittington,  &c.  v. 
Christian,  &e.,  2  Rand.  353,  the  rule  is,  that  a  party  has  a  right  to  de- 
mur to  the  evidence  ;  and  the  exceptions  to  it  are,  that  he  has  no  such 
right,  when  the  case  is  clearly  against  him,  or  when  the  court  doubts 
what  facts  should  reasonably  be  inferred  from  the  evidence  demurred  to. 
This  case  falls  under  the  general  rule,  and  not  under  either  of  the 
exceptions  to  it. 

Secondly.  We  are  of  opinion  that  the  Circuit  Court  erred  in  sustain- 
ing the  demurrer  to  the  evidence.  .  .  . 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court  is  erroneous, 
and  ought  to  be  reversed,  and  judgment  rendered  for  the  plaintiff  on  the 
demurrer  to  evidence.  Judgment  reversed. 
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THE  KANSAS  CITY,  &c.  EAILROAD   COMPANY  v.  FOSTEE. 

Supreme  Court  of  Kansas.     1888. 
{Reported  39  Kas.  329.] 

The  opinion  states  the  case.  Judgment  for  the  plaintiff  Foster,  at 
the  November  term,  1886.  The  defendant  Eailroad  Company  brings 
the  ease  here. 

Wallace  Pratt,  and  Chas.  "W.  Blair,  for  plaintiff  in  error. 
W.  R.  JBiddle,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.  This  was  an  action  commenced  in  the  District  Court 
of  Linn  County,  by  Charles  Foster  against  the  Kansas  City,  Fort  Scott 
&  Gulf  Railroad  Company,  under  the  railroad  stock  law  of  1874 
(Comp.  Laws  of  1885,  ch.  84,  §§  29-34),  to  recover  for  the  killing  by 
the  railroad  company  of  three  mares  belonging  to  the  plaintiff.  .  .  . 

The  only  ground  upon  which  it  is  sought  in  this  court  to  have  the 
judgment  of  the  court  below  reversed  is,  that  the  evidence  introduced 
on  the  trial  does  not  prove  any  cause  of  action,  and  that  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court  are  not  sustained  by  suffi- 
cient evidence.  It  is  admitted  that  the  plaintiff's  animals  were  killed 
by  the  railroad  company,  but  it  is  claimed  by  it  that  the  killing  was 
done  without  negligence,  and  at  a  place  where  its  road  crosses  a  public 
highway,  and  where  it  is  not  required  to  inclose  its  road  with  a  fence, 
or  with  any  other  kind  of  inelosure.  For  the  purposes  of  this  case  we 
may  assume  that  the  killing  was  done  without  negligence,  and  that  the 
crossing  mentioned  was  the  crossing  of  a  public  highway ;  but  the  evi- 
dence tends  to  prove  other  facts,  which,  if  true,  would  render  the  rail- 
road company  liable.  Much  of  the  evidence  tends  to  prove  that  the 
animals  were  not  killed  on  this  crossing,  but  were  killed  a  short  dis- 
tance south  thereof.  The  engineer  who  had  charge  of  the  engine  that 
struck  the  animals  and  caused  their  death,  testified  that  the  animals 
were  first  struck  upon  the  crossing,  but  all  the  other  evidence  tended 
to  show  otherwise.  No  one  except  the  engineer  saw  the  animals  when 
they  were  struck  by  the  engine,  but  within  a  few  minutes  afterward, 
and  while  the  animals  were  still  warm,  others  saw  them,  and  thej'  were 
all  south  of  the  crossing  and  their  heads  to  the  south,  and  the  animal 
nearest  the  crossing  was  15  steps  therefrom,  and  the  next  nearest  was 
31  steps  therefrom,  and  the  one  furthest  away  was  42  steps  therefrom ; 
and  no  blood  or  hair,  or  anything  else  was  at  any  time  seen  that  would 
indicate  that  the  engine  struck  any  one  of  the  animals  at  any  point 
nearer  than  30  feet  from  the  crossing.  It  seems  to  be  admitted  by  the 
railroad  company  that,  if  the  animals  were  for  the  first  time  struck  by 
the  engine  at  anj'  point  outside  of  and  south  of  the  crossing,  the  rail- 
road company  would  be  liable ;  and  it  would  seem  to  us  that  there  was 
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ample  evidence  to  prove  this  except  for  the  evidence  of  the  engineer 
(K.  a  L.  &  S.  Rid.  Co.  V.  Neville,  2b  Kas.  632),  and  evidently  the 
court  and  the  jury  considered  the  evidence  tending  to  show  that  the 
killing  was  done  south  of  the  crossing  as  of  greater  weight  than  the 
evidence  of  the  engineer  that  the  killing  was  done  on  the  crossing. 
The  killing  was  done  about  nine  o'clock  at  night.  .  .  . 

We  cannot  say  that  the  court  below  erred  in  any  of  its  rulings. 
"Where  a  plaintiff  introduces  evidence  sufficient  to  prove  all  the  ma- 
terial facts  of  his  case  prima  facie,  some  of  which  facts  however  are 
proved  only  by  circumstantial  evidence,  and  also  introduces  the  direct 
testimony  of  one  witness  contradicting  some  of  the  facts  proved  by 
this  circumstantial  evidence,  and  no  other  evidence  is  introduced  in  the 
case,  the  court  may  rightfully  overrule  a  demurrer  to  the  evidence,  and 
may  also  rightfully  sustain  a  verdict  found  by  the  jury  in  favor  of  the 
plaintiff  upon  the  evidence. 

The  judgment  of  the  court  below  will  be  affirmed. 
All  the  Justices  concurring. 


WEBEE   V.   THE   KANSAS   CITY,    &c.   COMPANY. 

Supreme  Court  of  Missouri.     1889. 

{Bepcfrted  100  Mo.  194.]  i 

Johnson  and  Lucas,  for  appellant. 

Wash.  Adams,  for  respondent. 

Black,  J.  The  plaintiff  recovered  a  verdict  for  thirteen  thousand 
and  two  hundred  dollars,  and  on  the  suggestion  of  the  trial  court  re- 
mitted a  part  and  accepted  a  judgment  for  ten  thousand  dollars,  to 
reverse  which  the  defendant  appealed.  The  defendant  at  the  close  of 
the  plaintiffs  evidence  submitted  a  demurrer  to  the  evidence,  and 
asked  a  like  instruction  at  the  close  of  all  of  the  evidence ;  both  of 
which  were  refused.  These  instructions  present  the  question  whether 
the  court  should  have  taken  the  case  from  the  jury.  .  .  . 

The  conclusion  of  negligence  is  a  necessary  and  unavoidable  result. 
One  cannot  thus  voluntarily  place  life  and  limb  in  peril  and  claim  to  be 
free  from  fault.  But  for  the  plaintiff's  negligence  he  would  not  have  been 
injured.     The  court  should  have  sustained  the  demurrer  to  the  evidence. 

The  point  made  that  the  defendant  waived  the  demurrer  to  the  evi- 
dence by  putting  in  its  own  evidence  is  not  well  taken.  The  demurrer 
was  not  only  interposed  at  the  close  of  the  plaintiff's  evidence,  but  a 
like  request  was  made  at  the  close  of  all  the  evidence.  The  defendant, 
by  putting  in  its  evidence,  took  the  chance  of  aiding  the  plaintiffs 
case  ;  "but  it  was  not  thereby  deprived  of  the  right  to  ask  the  court  to 
direct  a  verdict  on  all  of  the  evidence.  .  .  . 

1  A  part  of  the  case  is  omitted. 
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On  Rehearing. 

Per  Curiam.  .  .  .  Counsel  for  the  respondent  are  in  error  in  sup- 
posing that  the  defendant  waived  its  objection  to  the  action  of  the 
court  in  overruling  the  demurrer  to  plaintiff's  evidence  by  putting  in  its 
own  evidence.  When  such  a  demurrer  is  made  and  overruled  and  the 
defendant  puts  in  its  evidence,  this  court,  in  reviewing  the  ruling,  will 
do  so  in  the  light  of  all  of  the  evidence.  If,  upon  all  the  evidence,  no 
matter  by  whom,  or  when  offered,  there  is  a  case  to  go  to  the  jury,  we 
do  not  reverse,  though  the  demurrer  to  the  plaintiff's  evidence  should 
have  been  given,  as  the  case  stood  when  it  was  interposed.  .  .  . 

The  motion  for  rehearing  is  overruled.^ 

1  And  so  Stephens  v.  Scott,  43  Kas.  285  (1890).  The  real  nature  of  such  decisions 
is  neatly  indicated  by  Gray,  J.,  in  Col.,  dec.  E.  B.  Co.  v.  Hawthorne,  144  U.  S.  202  : 
"  The  question  of  the  sufficiency  of  the  evidence  for  the  plaintifiF  to  support  his  action 
cannot  be  considered  by  this  court.  It  has  repeatedly  been  decided  that  a  request  for 
a  ruling  that  upon  the  evidence  introduced  the  plaintiff  is  not  entitled  to  recover 
cannot  be  made  by  the  defendant,  as  a  matter  of  right,  unless  at  the  close  of  the  whole 
evidence  ;  and  that  if  the  defendant,  at  the  close  of  the  plaintifl's  evidence,  and  with- 
out resting  his  own  case,  requests  and  is  refused  such  a  ruling,  the  refusal  cannot  be 
assigned  for  error.  Cfrand  Trunk  Eailway  v.  Cummings,  106  IT.  S.  700  ;  Accident 
Ins.  Co.  v.  Crandal,  120  U.  S.  527  ;  North  Facijk  Bailroad  v.  Mares,  123  U.  S.  710 ; 
Robertson  v.  Perkins,  129  U.  S.  233."  —  Ed. 


SECT.  I.]       THE  COLUMBIA,   &o.   EAILROAD   CO.   V.   HAWTHOENE.        239 

CHAPTER  II. 
LEADING  PRINCIPLES  AND  RULES  OF  EXCLUSION. 


SECTION  I. 

MATTERS  LIKELY  TO  MISLEAD  A  JORY,  OK  TO  COMPLICATE  THE  CASE 
UNNECESSARILY  ;  OR  OP  SLIGHT,  REMOTE,  OR  MERELY  CONJEC- 
TURAL  SIGNIFICANCE. 


THE  COLUMBIA,  &c.  RAILROAD   COMPANY,  Plaintiff  in 

M-ror,   V.   HAWTHORNE. 

Supreme  Court  of  the  United  States.     1892. 

[Ecporied  144  U.  S.  202.]i 

(This  was  an  action  brought  in  a  District  Court  of  the  Territorj'  of 
Washington,  against  a  corporation  owning  a  saw-mill,  by  a  man  em- 
ployed in  operating  a  machine  therein,  called  a  trimmer,  to  recover 
damages  for  the  defendant's  negligence  in  providing  an  unsafe  and  de- 
fective machine,  whereby  one  of  the  pulleys,  over  which  ran  the  belt 
transmitting  power  to  the  saw,  fell  upon  and  injured  the  plaintiflf.  The 
defendant  denied  any  negligence  on  its  part,  and  averred  negligence  on 
the  part  of  the  plaintiff., .  .  . 

The  defendant  then  introduced  evidence,  and  the  case  was  argued  by 
counsel  and  submitted  by  the  court  to  the  jur^-,  who  returned  a  verdict  of 
$10,000  for  the  plaintiff,  upon  which  judgment  was  rendered.  The  de- 
fendant appealed  to  the  Supreme  Court  of  the  Territory,  which  afHrmed 
the  judgment.  3  Wash.  Ter.  353.  The  defendant  sued  out  this  writ  of 
error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the  opin- 
ion of  the  Court.  .  .  . 

This  writ  of  error  .  .  .  directly  presents  for  the  decision  of  this  court 
the  question  whether,  in  an  action  for  injuries  caused  by  a  machine  al- 
leged to  be  negligently  constructed,  a  subsequent  alteration  or  repair  of 
the  machine  by  the  defendant  is  competent  evidence  of  negligence  in  its 
original  construction. 

Upon  this  question  there  has  been  some  difference  of  opinion  in  the 
courts  of  the  several  States.  But  it  is  now  settled,  upon  much  consid- 
eration, by  the  decisions  of  the  highest  courts  of  most  of  the  States  in 
which  the  question  has  arisen,  that  the  evidence  is  incompetent,  because 

•  ^  A  part  of  the  case  is  omitted. 
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the  taking  of  such  precautions  against  the  future  is  not  to  be  construed 
as-an  admission  of  responsibility  for  the  past,  has  no  legitimate  ten- 
dency to  prove  that  the  defendant  had  been  negligent  before  the  acci- 
dent happened,  and  is  calculated  to  distract  the  minds  of  the^jury  from 
the  real  issue,  and  to  create  a  prejudice  against  the  defendant^  Morse 
V.  Minneapolis  &  St.  Louis  Railway,  30  Minnesota,  465  ;  Corcoran 
V.  Peekskill,  108  N.  Y.  151 ;  Nalleyv.  Hartford  Carpet  Co.,  51  Con- 
necticut, 524  ;  Ely  v.  St.  Louis,  &c.  Railway,  77  Missouri,  34  ;  Mis- 
souri Pacific  Railway  v.  Hennessey,  Ih  Texas,  155  ;  Terre  Haute  & 
Indianapolis  Railroad  v.  Clem,  123  Indiana,  15  ;  Hodges  v.  Percival, 
132  lUinois,  53  ;  Lombar  v.  East  Tawas,  86  Michigan,  14  ;  Shinners 
V.  Proprietors  of  Locks  &  Canals,  154  Mass.  168. 

As  was  pointed  out  by  the  court  in  the  last  case,  the  decision  in  Read- 
man  V.  Conway,  126  Mass.  374,  377,  cited  by  this  plaintiff,  has  no  bear- 
ing upon  this  question,  but  simply  held  that  in  an  action  for  injuries 
from  a  defect  in  a  platform,  brought  against  the  owners  of  the  land, 
who  defended  on  the  ground  that  the  duty  of  keeping  the  platform  in 
repair  belonged  to  their  tenants  and  not  to  themselves,  the  defendants' 
acts  in  making  general  repairs  of  the  platform  after  the  accident  "  were 
in  the  nature  of  admissions  that  it  was  their  duty  to  keep  the  platform 
in  repair,  and  were  therefore  competent." 

The  only  States,  so  far  as  we  are  informed,  in  which  subsequent 
changes  are  held  to  be  evidence  of  prior  negligence,  are  Pennsylvania 
and  Kansas,  the  decisions  in  which  are  supported  by  no  satisfactory 
reasons.  McKee  v.  Bidwell,  74  Penn.  St.  218,  225,  and  cases  cited; 
St.  Louis  &  San  Francisco  Railway  v.  Weaver,  35  Kansas,  412. 

The  true  rule  and  the  reasons  for  it  were  well  expressed  in  Morse  v. 
Minneapolis  &  St.  Louis  Railway,  above  cited,  in  which  Mr.  Justice 
Mitchell,  delivering  the  unanimous  opinion  of  the  Supreme  Court  of 
Minnesota,  after  referring  to  earlier  opinions  of  the  same  court  the 
other  way,  said :  "  But,  on  mature  reflection,  we  have  concluded  that 
evidence  of  this  kind  ought  not  to  be  admitted  under  any  circumstances, 
and  that  the  rule  heretofore  adopted  by  this  court  is  on  principle  wrong ; 
not  for  the  reason  given  by  some  courts,  that  the  acts  of  the  employees 
in  making  such  repairs  are  not  admissible  against  their  principals,  but 
upon  the  broader  ground  that  such  acts  afford  no  legitimate  basis  for 
construing  such  an  act  as  an  admission  of  previous  neglect  of  duty.  A 
person  may  have  exercised  all  the  care  which  the  law  required,  and  yet, 
in  the  light  of  his  new  experience,  after  an  unexpected  accident  has 
occurred,  and  as  a  measure  of  extreme  caution,  he  may  adopt  additional 
safeguards,  ^he  more  careful  a  person  is,  the  more  regard  he  has  for' 
the  lives  of  oEhers,  the  more  likely  he  would  be  to  do  so,  and  it  would 
•eem  unjust  that  he  could  not  do  so  without  being  liable  to  have  such 
acts  construed  as  an  admission  of  prior  negligence.  We  think  such  a 
rule  puts  an  unfair  interpretation  upon  human  conduct,  and  virtually 
holds  out  an  inducement  for  continued  negligence>j"  30  Minnesota, 
465,468.  ' 
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The  same  rule  appears  to  be  well  settled  in  England.  In  a  case  in 
which  it  was  afiSrmed  by  the  Court  of  Exchequer,  Baron  Bramwell  said : 
"  People  do  not  furnish  evidence  against  themselves  simply  by  adopt- 
ing a  new  plan  in  order  to  prevent  the  recurrence  of  an  accident.  I 
think  that  a  proposition  to  the  contrary  would  be  barbarous.  It  would 
be,  as  I  have  often  had  occasion  to  tell  juries,  to  hold  that,  because  tlie 
world  gets  wiser  as  it  gets  older,  therefore  it  was  foolish  before."  Hart 
V.  Lancashire  &  Yorkshire  Bailviay,  21  Law  Times  (n.  s.),  261,  263. 

As  the  incompetent  evidence  admitted  against  the  defendant's  excep- 
tion bore  upon  one  of  the  principal  issues  on  trial,  and  tended  to  preju- 
dice the  jury  against  the  defendant,  and  it  cannot  be  known  how  much 
the  jury  were  influenced  bj'  it,  its  admission  requires  that  the 

Judgment  be  reversed,  and  the  case  remanded  to  the  Supreme 
Court  of  the  State  of  Washington,  with  directions  to  set  aside 
the  verdict  and  to  order  a  new  trial. 


HOLCOMBE   V.   HEWSON. 
At  Nisi  Prius.     Feb.  14,  1810. 
[Reported  2  Camp.  391.] 

This  was  an  action  of  assumpsit  by  a  brewer  against  a  publican,  on 
an  agreement  whereb3-  it  was  stipulated  that  the  defendant  should  take 
all  his  beer  of  the  plaintiff,  and  that  if  he  did  not,  he  should  paj'  an 
advanced  rent  for  the  house  which  he  occupied. 

Garrow,  for  the  plaintiff,  allowed  (which  was  confirmed  by  Lord 
Ellenborough)  that  if  it  should  appear  that  the  beer  supplied  by  the 
plaintiff  to  the  defendant,  while  they  dealt  together,  was  not  of  a  fair 
merchantable  qualitj',  and  such  as  ought  to  have  given  satisfaction  to 
the  defendant's  customers,  the  present  action  could  not  be  maintained. 

To  prove  its  excellence,  the  plaintiff's  foreman  was  called,  and  stated 
thajjt  was  made  of  malt  and  hops  only. 
farrow  then  proposed  to  call  several  other  publicans  who  dealt  q^ 
with  the  plaintiff  at  the  same  time  with  the  defendant,  and  since  the 
latter  had  taken  his  beer  of  another  brewer,  to  swear  that  the}-  were 
supplied  with  an  excellent  commoditj',  which  was  highlj- approved  of  by 
their  custom eS^ 

Lord  Ellenbohough.  This  is  res  inter  alios  acta.  We  cannot 
here  inquire  into  the  quality  of  different  beer  furnished  to  different 
persons.  The  plaintiff  might  deal  well  with  one  and  not  with  the 
others.  -  Let  him  call  some  of  those  who  frequented  the  defendant's 
house,  and  there  drank  the  beer  which  he  sent  in  ;  or  let  him  give  any 
other  evidence  of  the  quality  of  this  beer ;  but  I  cannot  admit  witnesses 
to  his  general  character  and  habits  as  a  brewer. 

The  defendant  afterwards  proved  that  the  beer  supplied  to  him  by 

16 
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the  plaintiff  was  very  bad,  and  tliat  he  had  lost  almost  the  whole  of  his 
customers  before  he  began  to  deal  with  another  brewer ;  since  which 
he  h^s  carried  on  a  thriving  trade. 

The  plaintiff'  submitted  to  be  nonsuited. 

Garrow  and  Marryat,  for  the  plaintiff. 

Park  and  Faley,  for  the  defendant. 


ELIZABETH  W.   EMERSON  v.  LOWELL  GAS   LIGHT  CO. 

HANNAH   A.   EMERSON  v.   SAME. 

ScpKEME  Judicial  Court  of  Massachusetts.     1862. 

[Beported  Z  All.  410.]  i 

Two  actions  of  tort,  tried  together,  against  a  gas  light  company',  for 
an  injury  to  the  plaintiffs'  health  from  the  inhalation  of  gas  which 
escaped  from  the  defendants'  pipes. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  it  appeared 
that  in  Januarj-,  1857,  the  gas  escaped  from  the  defendants'  main  pipe 
in  Middlesex  Street  in  the  city  of  Lowell,  under  the  same  circumstances 
stated  in  Hunt  v.  Lowell  Gas  Light  Co.,  1  Allen,  343,  and  passed 
under  the  frozen  earth  through  sewers  and  drains  into  the  cellar  and 
house  occupied  bj-  the  plaintiffs,  on  Middlesex  Street,  of  which  the 
defendants  had  notice  ;  and  that  it  was  several  days  after  they  received 
notice  of  the  escape  of  the  gas,  before  tiie3'  discovered  the  place  of  the 
le^  in  their  main  pipe.  .  . ,. 
/The  plaintiffs  also  offered  to  show  that  a  large  number  of  houses  in 
the  neighborhood,  the  drains  of  which  connected  with  these  sewers, 
were  filled  with  gas,  and  that  wherever  the  gas  entered  sickness  fol- 
lowed, .  .  .  but  the  judge  rejected  the  evidence.^)  .  . 

The  juiy  returned  a  verdict  for  the  defendants,  and  the  plaintiffs 
alleged  exceptions. 

J).  S.  Richardson  and  A.  JR.  Brown,  for  the  plaintiffs. 

J.  G.  Abbott  and  W.  P.  Webster,  for  the  defendants. 

Meerick,  J.  .  .  .  The  evidence  offered  by  the  plaintiffs  to  show  that 
wherever  the  gas  which  escaped  from  the  fracture  in  the  defendants' 
pipe  entered  any  dwelling-house  in  the  neighborhood  of  the  plaintiffs, 
sickness  followed,  was  properly  excluded.  Each  separate  and  indi- 
vidual case  must  staad  upon,  and  be  decided  bj',  the  evidence  particu- 
larly applicable  to  i^^Ihe  attending  circumstances  maybe  so  different, 
that  the  occurrence  of  sickness  in  one  house  would  have  no  tendencj' 
to  show  the  cause  of  illness  in  the  occupants  of  another.  If  such  evi- 
dence was  admissible,  the  issues  in  a  single  cause  might  be  indefinitely 
multiplied;  and  this  would  tend  only  to  confusion,  and  to  mislead  the 

1  A  part  of  the  case  is  omitted. 
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jury.  It  was  competent  for  the  plaintiffs  to  sliow  all  the  facts  and  cir- 
cumstances attending  their  sickness,  and  to  add  to  that,  proof  of  the 
opinions  of  persons  of  skill  and  experience  as  to  the  cause  which  pro- 
duced such  sickness,  and  particularly  whether  it  might  have  been,  or 
probably  was,  produced  by  the  gas  to  which  they  were  exposed  in  their 
house  ;  but  they  were  restricted  by  the  rules  of  evidence  to  these  limits, 
and  could  not  establish  or  strengthen  J;he  evidence  in  their  own  case,  by 
any  proof  concerning  the  condition  of,  or  the  injuries  received  by, 
another  person.  .  .  . 

But  as  the  rulings  in  several  instances  were  erroneous,  as  is  above 
stated,  the  plaintiffs'  exceptions  in  relation  to  them  must  be  sustained, 
and  the  verdict  for  the  defendants  set  aside  and  a  new  trial  granted. 

Exceptions  sustained. 


GEOKGE  L.    HUNT   v.   LOWELL  GAS   LIGHT   COMPANY. 

SAME   AND   WIFE  v.    SAME. 

SuPKEME  Judicial  Court  of  Massachusetts.     1864. 

{Reported  &  All.  169.] i 

Two  actions  of  tort,  tried  together  against  a  gas  light  companj-  for 
an  injury  to  the  plaintiffs'  health  from  the  inhalation  of  gas  which 
escaped  from  the  defendants'  pipes. 

At  the  trial  in  this  court,  before  Metcalf,  J.,  the  evidence  tended  to 
show  that  the  plaintiffs  lived  in  New  Hampshire,  and  on  the  4th  of 
February,  1857,  came  to  the  house  of  Aaron  Hunt  in  Lowell  and  re- 
mained there  for  nine  days  ;  that  gas  had  escaped  into  the  house  under 
the  circumstances  stated  in  1  Allen,  344,  and  the  plaintiffs  became  ill, 
and  returned  home,  where  they  were  sick  for  several  weeks,  CThe  plain- 
tiffs were  allowed  to  prove,  against  the  defendants'  objection,  that  np 
to  that  time  the  family  of  said  Aaron  had  been  in  perfect  health,  and 
that  immediatelj-  or  soon  after  the  escape  of  the  gas  into  the  house 
every  member  of  the  family  became  seriously  sic^;  but  no  evidence  of 
the  particulars  of  the  sickness  of  any  of  them  was  admitted.  .  .  . 

The  jury  returned  verdicts  for  the  plaintiffs,  and  the  defendants 
alleged  exceptions. 

J.  G.  Abbott  and  W.  P  Webster,  for  the  defendants. 

D.  S.  Richardson  and  A.  R.  Brown,  for  the  plaintiffs. 

Chapman,  J.  The  plaintiffs  were  visitors  in  the  family  of  Aaron 
Hunt  at  the  time  when  the  defendants'  gas  escaped  into  the  house,  and 
they  were  permitted  to  offer  evidence  that  Aaron  Hunt  and  his  family- 
had  been  in  perfect  health  up  to  the  time  when  the  gas  began  to  escape 
into  their  house,  and  that,  immediately-  or  soon  after,  everj'  member  of 
the  family  became  seriously  sick.")  The  admission  of  this  evidence  is 

'  A  part  of  the  case  is  omitted. 
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excepted  to.  But  evidence  of  this  character  was  held  to  be  admissible 
in  -the  case  of  Aaron  Hunt  against  these  defendants.  1  Allen,  344. 
The  plaintiffs  were  not  allowed  to  give  evidence  of  the  particulars  of 
the  sickness  of  any  one  of  these  persons  ;  and  it  is  objected  that,  if  the 
evidence  was  admissible  to  any  extent,  the  particulars  should  have  been 
inquired  into.  \^ut  the  sickness  of  these  persons  is  a  collateral  fact, 
and  is  admissible  merely  for  the  purpose  of  showing  the  nature  of  the 
gas  which  came  into  the  house,  to  the  influence  of  which  all  the  inmates 
were  subjected  alikeH  Evidence  that  the  inmates  of  another  house  were 
made  sick  in  cons^uence  of  inhaling  the  gas  that  escaped  into  their 
house  from  the  same  defect  in  the  defendants'  pipes  has  been  held  to  be 
inadmissible.  Emerson  y.  JjOioeU  Gas  Ziight  Co.,  3  Allen,  4:10.  The 
evidence  should  be  limited  to  the  effect  of  the  gas  upon  those  who  have 
in  common,  and  under  similar  circumstances,  inhaled  it.  How  far  the 
plaintiff  shall  be  permitted  to  go  into  particulars  in  offering  such  evi- 
dence should  depend  somewhat  on  the  circumstances  of  the  case,  and 
must,  within  reasonable  limits,  be  left  to  the  discretion  of  the  presiding 
judge.  If  it  falls  short  of  proving  that  the  gas  caused  the  sickness  of 
the  other  persons,  it  amounts  to  nothing.  But  it  might  be  very  unrea- 
sonable to  permit  the  case  to  branch  out  into  several  collateral  issues 
on  such  a  point.  We  see  no  reason  to  think  that  the  evidence  was  un- 
reasonablj'  restricted.  "1  .  .  deceptions  overruled. 


PAINE  V.  BOSTON. 
Supreme  Judicial  Court  of  Massachusetts.     1862. 

[Reported  4  Jll.  168.]  i 

Petition  for  a  jury  to  assess  damages  caused  by  taking  a  portion  of 
a  lot  of  land  on  North  Street  in  Boston,  for  the  purpose  of  widening 
that  street.  .  .  . 

^o  show  the  value  of  the  land  taken,  the  petitioner  offered  evidence 
of  sales  of  several  lots  on  North  Street,  with  the  prices  paid  for  the 
same.  One  of  these  lots  was  at  a  distance  of  one  hundred  and  seventy- 
six  feet  from  the  land  taken.  The  judge  excluded  the  evidence  on^4iie 
ground  that  the  lots  were  too  remote  from  the  land  of  the  petitioners^ 

The  jury  returned  a  verdict  assessing  damages,  and  the  petitioner 
alleged  exceptions. 

Ji.  T.  Fame,  Jr.,  for  the  petitioner. 

J.  P.  Heahj,  for  the  respondents. 

BiGELOw,  C.  J.  ...  Evidence'  of  actual  sales  of  lots  of  land  on 
the  same  street,  which  was  offered  by  the  petitioner,  was  not  incompe- 
tent on  the  ground  on  which  it  was  rejected  by  the  judged  Assuming, 
as  we  are  bound  to  do  under  the  statement  in  the  exceptions,  that  there 

'  A  part  of  the  case  is  omitted. 
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was  no  other  valid  objection  to  the  evidence  than  the  distance  of  the 
lots  from  that  belonging  to  the  petitioner,  we  are  of  opinion  that  evi- 
dence of  theprice  for  which  they  were  sold  was  competent  and  relevant 
to  the  issue^  No  doubt  it  was  the  province  of  the  judge  to  determine 
whether  the  lots,  concerning  the  sale  of  which  the  petitioner,  offered 
evidence,  were  so  similar  in  their  situation,  relative  position,  and  other 
circumstances  bearing  on  their  value,  as  to  make  the  sale  of  them  evi- 
dence which  would  properly  guide  the  jury  in  estimating  the  value  of 
the  petitioner's  land.  If,  on  a  consideration  of  all  the  circumstances, 
he  had  rejected  evidence  copcerning  them,  his  ruling  would  not  have 
been  open  to  exception.  C^ut  the  exclusion  of  the  evidence  was  put 
solely  on  the  ground  that  the  lots  were  at  too  great  a  distance  fromithe 
land  of  the  petitioner^  To  sustain  the  ruling,  it  would  be  necessary 
for  us  to  decide  that  zhe  price  paid  for  a  lot  of  land  situated  on  the 
same  street  with  that  which  was  the  subject  of  controversj-  could  not 
be  shown,  because  it  was  one  hundred  p,nd  sevent}'-six  feet  distant  there- 
from. Such  is  not  the  rule  of  law.  C  Sales  of  land  in  the  vicinitj'  were 
competent,  if  the  lots  were  in  all  respects  similar  to  that  owned  by  the 
petitioner ;  and  evidence  concerning  such  lots  could  not  properlj'  be 
rejeote^^^Davis  v.  Charles  Miver  Branch  Railroad,  11  Cush.  606 ; 
Wyman  v.  Lexington  &  West  Cambridge  Railroad,  13  Met.  316.  .  .  . 

Exceptions  sustained. 


PETITION  OF  HUBERT  O.  THOMPSON,   Commissioner,  &c. 

CouBT  OF  Appeals  op  the  State  op  New  York.     1891. 
[Seported  127  N.  Y.  463.]  i 

AppeXi.  from  order  of  the  General  Term  of  the  Supreme  Court  in  the 
second  judicial  department,  made  May  13,  1889,  which  afHrraed  an 
order  of  Special  Term  confirming  the  award  of  commissioners  ap- 
pointed under  the  Act,  chapter  445,  Laws  of  1877,  as  amended  b3-  chap- 
ter 490,  Laws  of  1883,  to  assess  the  damages  caused  by  the  diversion  of 
the  water  of  the  Bronx  River  from  certain  lands  of  Charles  Butler.  .  .  . 

WiUiam  Allen  Butler,  for  appellant. 

Arthur  H.  Masten,  for  respondent. 

Pakkek,  J.  This  proceeding  <vas  brought  pui-suant  to  the  powers 
conferred  on  the  commissioner  of  public  works  of  the  city  of  New 
York,  by  chapter  445  of  the  Laws  of  1877,  and  the  various  acts 
amendatory  thereof,  to  acquire  the  right  to  divert,  and  keep  diverted 
from  the  Bronx  Biver,  allthe  water  of  the  river  north  of  and  above  the 
dam  at  Kensioo. 

The  commissioners  awarded  to  the  claimant,  who  was  the  owner  of 
a  large  and  valuable  farm  through  which  the  river  ran,  damages  in  the 
sum  of  $7,270. 

^  A  part  of  the  case  is  omitted. 
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From  the  order  confirming  such  report  and  award,  successive  appeals 
iiave  been  taken  by  the  claimant  to  this  court,  the  latter  appeal  being 
especially  authorized  by  the  act  of  1877.  .  .  . 

^he  onlj-  exception  to  which  our  attention  is  called,  relates  to  an 
effort,  on  the  part  of  the  owner,  to  prove  what  had  been  paid  by  the 
petitioner  fpr  water  rights  appurtenant  to  a  neighboring  parcel,  on  the 
same  rive^.  .  .  / 

And  the  question  then  is,<^as  the  rejection  of  the  evidence  as  to  the 
amount  paid  by  the  city  for  the  White  water-power  error  for  which  a 
reversal  should  be  had^ 

This  question  has  been  presented  to  the  courts  of  last  resort  in  sev- 
eral of  the  States,  but  not  with  the  same  result. 

In  Massachusetts,  New  Hampshire,  Illinois,  Iowa,  and  Wisconsin  it 
is  held  that  actual  sales  of  other  similar  land  in  the  vicinity,  made  near 
the  time  at  which  the  value  of  the  land  taken  is  to  be  determined,  are 
admissible  as  evidence  for  the  purpose  of  arriving  at  the  amount  of 
compensation.  Gardner  v.  Brookline,  127  Mass.  358  ;  Culbertson  & 
Blair  Packing  &  Prov.  Go.  v.  City  of  Chicago,  111  Illinois,  651 ; 
Town  of  Cherokee  v.  S.  C.  &  I.  F.  Town  Lot  &  Land  Co.,  52  Iowa, 
279  ;  Concord  R.  R.  Co.  v.  Gheely,  23  N.  H.  242  ;  Washburn  v.  Mil- 
waukee &  Lake  Winnebago  R.  R.  Co.,  59  Wis.  364. 

While  in  some  of  the  other  jurisdictions,  notablj-  Penns3"lvania,  New 
Jersey,  Georgia,  and  California,  it  is  held  that  sales  of  similar  property 
are  not  admissible  for  the  purpose  of  proving  the  value  of  property 
about  to  be  taken.  Fast  Pa.  R.  R.  Co.  v.  Hiester,  40  Pa.  St.  53 ; 
P.&N.Y.  R.  R.  Co.  V.  Bunnell,  81  Id.  414  ;  Pa.  S.  V.  R.  R.  Co. 
V.  Ziemer,  124  Id.  560  ;  Montclair  R.  Co.  v.  Benson,  36  N.  J.  L.  557 ; 
C.  P.  R.  R.  Co.  V.  Pearson,  35  Cal.  247-262  ;  Selma  R.  &  L>.  R.  R. 
Co.  v.  Keith,  53  Ga.  178. 

The  reasons  assigned  for  the  conclusions  reached  in  the  cases  last 
cited  are  in  the  main :  That  the  test  in  legal  proceedings  is,  what  is 
the  present  market  value  of  the  property  which  is  the  subject  of  con- 
troversy ?  It  may  be  shown  by  the  testimony  of  competent  witnesses  ; 
and  on  cross-examination,  for  the  purpose  of  testing  their  knowledge 
respecting -the  market  value  of  land  in  that  vicinitj-,  they  may  be  asked 
to  name  such  sales  of  property,  and  the  prices  paid  therefor,  as  have 
come  to  their  attention.  But  a  party  may  not  establish  the  value  of 
his  land  by  showing  what  was  paid  for  another  parcel  similarly  situated, 
because  it  operates  to  give  to  the  agreement  of  the  grantor  and  grantee 
the  effect  of  evidence  bj'  them  that  the  consideration  for  the  convej-- 
ance  was  the  market  value,  without  giving  to  tlie  opposite  party  the 
benefit  of  cross-examination  to  show  that  one  or  both  were  mistaken. 
If  some  evidence  of  value,  then  prima  facie  a  case  may  be  made  out  so 
far  as  the  question  of  damages  is  concerned  by  proof  of  a  single  sale, 
and  thus  the  agreement  of  the  parties,  which  may  have  been  the  result 
of  necessity  or  caprice,  would  be  evidence  of  the  market  value  of  land 
similarly  situated,  and  become  a  standard  by  which  to  measure  the  value 
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of  laud  in  controversy.  This  would  lead  to  an  attempt  by  the  opposing 
party  to  show,  first,  the  dissimilaritj'  of  the  two  parcels  of  land ;  and, 
second,  the  circumstances  surrounding  the  parties  which  induced  the 
conveyance.  Such  as  a  sale  by  one  in  danger  of  insolvency,  in  order 
to  realize  money  to  support  his  business,  or  a  sale  in  any  other  emer- 
gency which  forbids  a  grantor  to  wait  a  reasonable  time  for  the  public 
to  be  informed  of  the  fact  that  his  propertj'  is  in  tlie  market.  Or,  on 
the  other  hand,  that  the  price  paid  was  excessive,  and  occasioned  b^' 
the  fact  that  the  grantee  was  not  a  resident  of  the  locality,  nor  ac- 
quainted with  real  values,  and  was  thus  readily  induced  to  pay  a  sum 
far  exceeding  the  market  value. 

Thus  each  transaction  in  real  estate  claimed  to  be  similarly  situated 
might  present  two  side  issues  which  could  be  made  the  subject  of  as 
vigorous  contention  as  the  main  issue,  and  if  the  transactions  were 
numerous  it  would  result  in  unduly  prolonging  the  trial  and  unneces- 
sarily confusing  the  issues,  with  the  added  disadvantage  of  rendering 
preparation  for  trial  difficult.  .  .  . 

The  value  of  property  having  a  recognized  market  value  such  as 
number  one  wheat  and  corn,  may  of  course  be  proven  by  showing  the 
market  prices,  but  the  value  of  property  which  i.s  dependent  upon 
locality,  adaptability  for  a  particular  use,  as  well  as  the  use  made  of 
property  immediately  adjoining,  may  not  be  shown  by  evidence  of  the 
price  paid  for  similar  property. 

Even  under  the  Massachusetts  rule,  a  reversal  would  not  be  justified, 
because  of  the  extent  of  the  discretion  vested  in  the  judge  or  officer 
presiding  at  the  trial  to  determine  whether  such  evidence  is  admissible, 
depending,  of  course,  on  various  elements  such  as  the  nearness  or  re- 
moteness of  the  time  of  sale  ;  whether  the  premises  are  far  separated  ; 
the  condition  of  the  propertj-  about  the  parcel  sold  and  the  use  made 
of  it,  which  may  have  operated  to  enhance  or  diminish  its  selling  value  ; 
the  similaritj'  of  the  propertj',  not  only  as  to  description,  but  as  to 
its  availability  for  use.  Chandler  v.  Jamaica  Pond  Aqueduct  Co., 
122  Mass.  305;  Gardner  v.  Brookline,  127  Id.  358-363,  and  cases 
cited 

In  point  of  time  the  White  sale  was  a  j'ear  and  one  half  prior  to  the 
dat6  when  the  offer  was  made  to  prove  it. 

^The  White  water-power  was  in  actual  use  in  the  operation  of  a  mill, 
while  the  water-power  of  Mr.  Butler  had  not  been  utilized  in  any  degree 
whatever.  True,  as  much  water  will  be  diverted  from  the  Butler  prop- 
erty as  the  White  propertj-,  hwt  it  does  not  follow  that  the  respective 
water-powers  are  of  equal  valua 

The  value  of  a  water-power  aepends  on  its  availability  for  use.  And 
as  a  matter  of  common  observation,  [that]  at  certain  points  along  a 
stream  the  water-power  can  be  more  readily  and  cheaply  made  available 
for  industrial  purposes  than  at  others. 

So,  if  appellant's  contention  as  to  the  admissibility  of  evidence  of 
that  character  could  be  allowed,  we  should  necessarily  reach  the  con- 
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elusion  that  the  nature  of  the  evidence  offered  as  to  similarity,  was  not 
of  such  a  character  as  to  authorize  a  court  to  hold,  as  matter  of  law, 
that  the  commission  improperly  exercised  their  discretion  in  refusing  to 
admit  proof  of  the  price  paid  for  the  White  parcel.  .  .  . 
The  order  should  be  affirmed.    All  concur. 

Order  affirmed. 


AMOSKEAG  MANUFACTURING  COMPANY   v.   HEAD. 
SuPKEME  Court  of  New  Hampshire.     1879. 

[Reported  59  N.  H.  332.]  i 

Petition,  by  the  plaintiffs,  for  the  assessment  of  the  defendant's  land 
damages,  under  the  flowage  law,  c.  20,  Laws  of  1868.  Reported  in  56 
N.  H.  386. 

[Certain  evidence  offered  bj'  the  defendant  was  excluded.  The  case 
came  up  on  his  exceptions.] 

C.  jB.  Morrison  and  W.  <b  G.  A.  Little,  for  the  defendant 

Mugridge,  for  the  plaintiffs. 

Doe,  C.  J.  .  .  .  The  evidence  offered  by  the  defendant,  of  the  sums 
paid  by  the  plaintiffs  to  thirtj^-two  persons  for  thirt^'-two  rights  of  flow- 
age,  would  be  ineffective  and  immaterial  if  unaccompanied  hy  other 
evidence  tending  to  show  the  damage  done  in  those  cases,  and  such  a 
state  of  facts  as  would  enable  the  jury  to  draw  a  fair  inference  as  to  the 
value  of  the  defendant's  land  from  the  value  of  the  other  tracts.  If 
such  other  evidence  were  offered,  one  question  would  be,  whether  the 
thirty-two  other  cases  should  be  opened  for  trial  in  this  case.  The 
practice  of  trying  collateral  issues  has  been  considerably  extended  in 
this  State  during  the  last  forty  years.  State  v.  Colston,  53  N.  H.  483  ; 
Stale  V.  Zapage,  57  N.  H.  245,  287,  301,  305;  State  y.  Shaw,  58 
N.  H.  73  ;  Statev.  Gorman,  58  N.  H.  77  ;  Hall  v.  Brown,  58  N.  H.  93  ; 
Griffin  v.  Auburn,  58  N.  H.  121 ;  Carter  v.  Jackson,  b%  N.  H.  156; 
Gordon  y.  B.  <jb  M.  Railroad,  58  N.  H.  396.  But  how  far  a  trial  can 
justly  and  reasonably  go  upon  such  issues  is  often  a  question  of  fact. 
The  trial  to  which  parties  are  entitled  is  not  an  endless  one,  nor  one 
unreasonably  protracted  and  exhausting.  There  may  be  a  vast  amount 
of  evidence,  relevant  in  a  certain  legal  sense,  but  so  unimportant,  when 
compared  with  an  abundance  of  better  evidence  easily  available,  as  to 
be  properlj-  excluded.  The  parties,  being  allowed,  upon  collateral  issues, 
an  equal  range,  amply  sufficient  for  the  purposes  of  justice,  under  the 
circumstances  of  the  particular  case,  they  are  not  necessarily  entitled, 
as  a  matter  of  law,  to  go  further  in  that  direction.  ^The  evidence  of  the 
sums  paid  for  flowage  in  the  thirty-two  other  cases,  if,  as  a  matter  of 
law,  it  was  not  incompetent,  might  be  excluded  on  the  ■  gi-ound  that,  as 
a  matter  of  fact,  it  had  so  slight  or  remote  a  bearing  on  this  case  that  it 
*  A  part  of  the  case  is  omitted. 
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would  be  unjust  or  unreasonable  to  prolong  and  complicate  the  trial  by 
such  an  investigation  of  those, cases  as  would  be  necessary  for  obtain- 
ing from  them  any  useful  information.  State  v.  £.  <&  M.  Railroad,  58 
N.  H.  410,  412.  .  .  . 

Exceptions  overruled. 
Bingham,  J.,  did  not  sit:  the  others  concurred. 


TEMPERANCE  HALL  ASSOCIATION  OF  TRENTON  v.  GILES. 
Supreme  Court  of  New  Jersey.     1869. 

On  error  to  Mercer  Circuit.     '^ f""^"^  f      v  C       ' 

This  action  was  brought  by  Mrs.  GUes  to  recover  of  the  defendants, 
the  Temperance  Hall  Association,  of  Trenton,  damages  for  an  injurj' 
received  by  falling  into  an  area  or  passage-way  leading  to  a  cellar  under 
the  Temperance  Hall,  in  the  city  of  Trenton. 

The  facts,  as  proved  on  the  trial,  were  substantially  these :  — 

In  the  spring  of  1867,  a  course  of  medical  lectures  was  being  deliv- 
ered in  the  large  hall  belonging  to  the  Temperance  Hall  Association. 
These  lectures  had  been  attended  by  the  plaintiff,  in  company  with 
many  others,  —  the  audiences  being  very  large.  On  the  night  of  the  1 3th 
of  March,  there,  was  an  unusual  crowd.  About  ten  o'clock,  the  audi- 
ence was  dismissed.  On  reaching  the  street,  it  was  so  dark .  that  one 
could  hardly  see  anything.  The  plaintiff  became  separated  from  the 
person  who  accompanied  her  to  the  lecture,  and  fell  into  the  area,  and 
was  seriously  hurt. :  The  area  into  which  she  fell  is  ten  feet  three  inches 
west  of  the  steps  leading  from  the  hall.  It  is  two  feet  three  inches  in 
widthj  protected  on  the  west  and  north  sides  by  a  strong  iron  railing ; 
on  the  south  side  is  the  main  wall  of  the  hall ;  on  the  east  side  is  the 
opening  to  go  into  the  cellar  by  steps.  There  is  neither  gate  or  railing 
across  this  opening,  which  is  the  same  width  as  the  area  itself.  The 
pavement  at  the  steps  to  the  main  hall  is  four  feet  wide,  while  at .  the 
area  it  is  five  feet  three  inches  from  the  railing  to  the  curb.  The  steps 
from  the  hall  end  upon  a  platform  or  porch;  extending  four  feet  from  the 
hall,  so  that  a  person,  on  leaving  the  porchj  standsabout  on  the  centre 
of  the  pavement. 

Argued,  November  Term,  1868,  before  the  Chief  Justice,  and  Jus- 
tices Bedle,  Dalrimple,  and  Depue. 

For  plaintifl'  in  error,  E.  T.  Green.  \ 

Contra;  W.  B.  Holt. 

The  opinion  of  the  court  was  delivered  by 
.  Depue,  J.    The  plaintiff  having  proved  the  situation  of  the  premises, 
and  the  location  of  the  area  with  reference  to  the  sidewalk,  and  the  cir- 
cumstances under  which  she  received  the  injurj',  rested  her  case.    No 


250     TEMPERANCE  HALL  ASSOCIATION  OF  TRENTON  V.  GILES.    [CHAP.  II. 

motion  was  made  for  a  nonsuit.  The  defendants,  as  part  of  their 
ease,  proposed  to  prove  that  over  ten  thousand  persons  had  passed 
and  repassed  the  area,  every  j-ear  since  the  hall  was  built,  without 
accident.  .  .  . 

The  residue  of  the  evidence  excluded  is  objectionable  for  irrelevancy. 
It  is  insisted  that  it  should  have  been  received  and  allowed  to  go  to  the 
jury,  on  the  question  whether  the  plaintiff  was  exercising  ordinary  care 
when  the  accident  happened.  The  evidence  is,  that  the  night  was  dark, 
so  dark  that  the  plaintiff  was  unable  to  see  where  she  was  going  ;  that 
she  became  separated  from  her  escort,  and  was  endeavoring  to  make 
her  way  through  the  unusual  crowd  of  persons  who  were  leaving  the 
hall  that  evening,  when  she  fell  into  the  area.  The  negligence  of  the 
defendants,  from  which  she  suffered,  was  in  permitting  the  area  to  be 
open,  on  a  dark  night,  when  a  throng  of  people  was  congregated  at  the 
hall,  without  any  light,  or  other  means  of  warning  the  public  of  the  danger 
in  passing  on  that  side  of  the  walk.  The  defendants'  offer  does  not  meet 
the  precise  circumstances  under  which  the  plaintiff  met  with  the  acci- 
dent, and,  consequently,  the  evidence  offered,  if  received,  would  have 
had  no  bearing  on  the  question  whether  the  plaintiff,  under  the  circum-. 
stances  in  which  she  was  placed,  exercised  that  degree  of  care  which  was 
in  her  power,  and  which  might  reasonably  be  expected  from  a  person  in 
her  situation. 

It. was  also  argued  that  the  evidence  was  competent,  as  tending  to  show 
that  the  area  was  not  so  dangerous  that  it  might  not  be  avoided  by  the 
exercise  of  ordinary  care,  and,  therefore,  was  not  a  public  nuisance; 
a-nd  that,  as  bearing  on  this  question,  the  number  of  persons  who  passed 
the  premises  dail^',  since  the  area  had  been  constructed,  without  acci- 
dent, was  a  circumstance  from  which  a  presumption  might  be  drawn 
which  might  properly  have  an  effect  on  the  minds  of  the  jurj'. 

It  is  not  easy  to  draw  the  line,  and  define,  with  accuracy,  where  prob- 
ability ceases  and  speculation  begins.  The  rule  is  everywhere  stated,  ' 
in  general  terms,  that  the  evidence  must  be  confined  to  the  issue.  This 
rule  excludes  all  evidence  of  collateral  facts  which  are  incapable  of  af- 
fording any  reasonable  presumption  or  inference  as  to  the  principal  fact 
or  matter  in  dispute.     1  Greenleaf  s  Ev.  s.  52. 

It  is  not  practicable  to  lay  down  any  principle  by  which  a  judge  should 
be  governed  in  determining  whether  any  class  of  facts  offered  to  be 
proved,  comes  short  of  the  requisite  of  affording  a  reasonable  presump- 
tion as  to  the  matter  in  issue,  but.  the  inclination  of  the  cases  is  to  ex- 
clude all  proof  of  facts  which  are  res  inter  alios  acta,  unless  their 
probative  force,  as  presumptions,  clearly  appears,  for  the  obvious  rea- 
son that  the  other  party  cannot  be  prepared  to  meet  such  proof  by 
counter  proof,  as  to  the  truth  of  the  facts  offered.  When  such  evidence 
is  offered,  everything  depends  on  the  nature  of  the  case,  to  sustain 
■which,  or  against  which,  the  evidence  is  offered.  (^An  area,  opening  into 
a  public  footway,  or  so  near  thereto  that  a  person,  lawfully  using  the 
way,  with  ordinary  caution,  might,  by  accident,  fall  into  it,  \sper  se  a 
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nuisance ;  and  only  ceases  to  be  such,  when  proper  means  are  adopted, 
either  by  enclosing  it,  or  maintaining  a  light  to  warn  persons  of  danger, 
to  guard  against  the  occurrence  of  such  aecideqtsJ  Barnes  v.  'Ward,  ^ 
9  M.  G.  &  S.  392  ;  Housell  v.  Smythe,  7  C.  B.  n.  s.  731 ;  Hardcastle 
V.  The  S.  G.  &  R.  D.  Co.,  4  H.  &  N.  67 ;  Binks  v.  The  Same,  3  B. 
.&  S.  244  ;  Hadley  y.  Taylor,  L.  R.  1  C.  P.  53  ;  Durant  v.  Palmer,  5 
Dutcher,  544.  The  competent  evidence  to  prove  or  disprove  the  mat- 
ter in  issue,  when  an  action  is  brought  to  recover  compensation  for  in- 
juries sustained  by  falling  into  an  excavation  of  this  kind,  is  as  to  the 
character  of  the  footwaj',  the  situation  of  the  area  with  reference  to  it, 
and  the  means  that  have  been  taken  to  protect  such  as  lawfully  might 
use  it,  from  the  danger  of  being  accidentally  precipitated  into  it.  These 
are  all  matters  of  fact,  susceptible  of  direct  proof.  It  would  not  be 
competent  for  the  partj'  suing,  to  prove,  as  tending  to  show  that  it  was 
a  nuisance,  that  at  other  times  other  persons  fell  into  the  excavation. 
Collins -V.  Inhabitants  of  Dorchester,  6  Cush.  396;  Hubbard  y.  An- 
,droscoggin  &  Kennebec  R.  R.  Co.,  39  Maine,  506.  Nor  is  it  competent 
for  the  defendant  to  introduce  evidence  that  other  persons,  at  other 
times,  when  the  area  was  in  the  same  condition,  passed  the  place  com- 
plained of  without  receiving  any  injurj-.  Aldrick  v.  Inhabitants  of 
Pelham,  1  Gray,  510;  Kidder  v.  Inhabitants  of  Dunstable,  11  Graj-, 
342.  The  reason  for  excluding  all  evidence  of  this  character  is,  that  it 
would  lead  to  the  trial  of  a  multitude  of  distinct  issues,  involving  a 
profitless  waste  of  the  time  of  the  court,  and  tending  to  distract  the  at- 
tention of  the  jury  from  the  real  point  in  issue,  withot^it  possessing  the 
slightest  force  as  proof  of  the  matters  of  fact  involved. 

The  evidence  excluded  furnishes  a  forcible  illustration  of  the  neces- 
sity of  the  rule,  to  the  trial  of  causes  before  juries.  The  oflfer  was  to 
show  that  ten  thousand  persons  passed  these  premises  in  each  year  since 
the  hall  was  erected,  without  accident.  The  admission  of  this  evidence 
would  carry  with  it  the  right  to  cross-examine  as  to  the  circumstances 
linderwhich  each  individual  of  the  multitude  passed,  and  the  degree  of 
caution  and  circumspection  used  by  each ;  and,  also,  the  right  to  intro- 
duce evidence  of  the  dangers  encountered,  and  by  the  exercise  of  super- 
ior vigilance,  avoided,  by  each  one  of  these  individuals,  together  with 
evidence  that  some  one  or  more  of  them  had  met  with  accidents  at  the 
place ;  in  turn  opening  the  wav  for  evidence  as  to  the  degree  of  care 
exercised  by  such  as  had  not  been  so  fortunate  as  to  escape  ;  and  when 
the  parties,  wearied  in  their  endeavors  to  exhaust  this  vast  field  of  in- 
vestigation, rested  the  cause,  the  judge  would  have  been  compelled  to 
direct  the  jury  to  determine  whether  or  not  the  area  was  a  nuisance, 
from  the  character  of  the  footwaj',  the  situation  of  the  area  with  refer- 
ence to  it,  and  the  means  taken  to  guard  against  accident  from  its 
proximity  to  the  sidewalk. 

The  plaintiffs  in  error,  to  maintain  the  competencj'  of  this  evidence, 
rely,  chiefly,  upon  two  cases  decided  in  the  Supreme  Court  of  Connecti- 
cut, House  V.  Metcalf,  27  Conn.  631,  and   Calkins  v.  Hartford.,  33 
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Conn.  57.  The  opinion  of  the  same  court,  in  the  intermediate  case 
of  Bailey  v.  The  Town  of  Trumbull,  31  Conn.  582,  and  the  remarks 
of  Button,  J.,  in  Calkins  v.  City  of  Hartford,  show,  that  neither  of 
the  cases  cited  were  understood  as  sanctioning  the  loose  doctrine  con- 
tended for.  The  court,  in  the  last  case,  speciallj'  restricts  the  evidence 
to  cases  where  the  obstacle  was  such  that  the  attention  of  all  who 
passed  that  way  would  necessarily  have  been  drawn  to  it;  and  their  ex- 
perience of  its  effects  in  obstructing  travel  was  substantially  the  same 
as  the  plaintiff's  when  the  injurj*  was  received.  In  both  cases,  the  ob- 
ject of  the  evidence  was,  to  show  that  the  very  thing  complained-  of, 
under  the  precise  circumstances  in  which  the  injury  sued  for  was  re- 
ceived, was,  or  was  not,  dangerous  in  itself,  and  therefore  a  nuisance, 
or  otherwise.  If  the  offer  had  been  to  show  that  others  stepped  into 
the  area,  as  the  plaintiff  did,  when  it  was  in  the  same  condition,  as  on 
the  night  of  this  occurrence,  and  passed  over  the  cavity  safely,  without 
being  precipitated  to  the  bottom,  the  proposition  would  have  presented 
that  coincidence  of  circumstances,  which,  by  the  Connecticut  cases,  is 
the  condition  on  which  the  reception  of  such  evidence  is  permitted. 

There  is  no  error  in  the  ruling  of  the  court  below,  in  excluding  this 
evidence,  and  the  judgment  must  be  affirmed. 

The  Chief  Justice,  and  Justices  Bedle  and  Daleimple,  concurred. 

Judgment  affirmed?- 


ARLING   V.  WESTMORELAND. 
3uI>RBME  Judicial  Court  of  Nev?  Hampshire.     1872. 

[Seported  52  N.  H.  401.J  » 

Case  by  Charles  Darling  against  the  town  of.  "Westmojeland,  for  an 
injury  caused  bj'  defects  in  a  highway.  Verdict  for  the  defendants, 
and  motion  of  the  plaintiff  for  a  new  trial.  The  defects  alleged  bj-  the 
plaintiff  were,  a  pile  of  lumber  by  the  side  of  the  ,road  likely  to  frighten 
horses,  and  an  insufficient  railing  of  a  bridge.  His  claim  was,  that  his 
horse  was  frightened  by  the  lumber  as  he  crossed  the  bridge,  and  ran 
back,  and  backed  off  the  bridge.  One  ground  of  defence  was,  that  the 
horse  was  vicious  and  unsafe,  and  much  evidence  was  offered  on  that 
point  on  both  sides.  The  plaintiff  introduced  the  testimony  of  a  Mr. 
Cressy,  who  testified  that  he  rode  past  this  pile  of  lumber  with  a  Mr. 
Fletcher,  and  he  offered  to  prove  by  him  that  Fletcher's  horse  was 
frightened  by  the  lumber;  but  the  court  rejected  the  evidence,  and 
the  plaintiff  excepted. 

Gushing  and  Lane  tfc  JTealey,  for  the  plaintiff. 

Wheeler  and  Faulkner,  for  the  defendants. 

»  Compile  (frafter  v.  Metrop.  Ry.  Co.,  L.  B.  1  C.  P.  300.  —  Ed. 
'  A  part  of  the  caae  is  omitted. 
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Doe,  J.  One  question'  of  fact  was,  whether  the  pile  of  lumber  was 
likelj'  to  frighten  horses.  ... 

Was  the  fright  of  Fletcher's  horse  competent  evidence  on  the  ques- 
tion whether  the  lumber  was  likely  to  frighten  horses  ?  No  one  doubts 
that  the  fright  of  the  plaintiffs  horse  was  competent  evidence  on  that 
question ;  and,  ordinarily,  where  evidence  of  one  experiment  is  admis- 
sible to  show  the  character  of  inanimate  matter,  evidence  of  two 
experiments  of  the  same  kind  is  not  inadmissible.  There  is  nothing  in 
the  facts  of  the  reserved  case  showing  any  peculiarity  in  the  plaintifTs 
horse  that  should  make  his  terror  a  conclusive  test  of  the  terrifying 
character  of  the  pile.  For  aught  that  appears  upon  the  facts,  he  may 
have  been  very  inferior  to  Fletcher's  horse  as  an  animal  to  make  a  fair 
experiment  with  for  the  purpose  of  testing  the  character  of  the  pile. 
On  the  independent  and  general  question  of  the  horse-frightening 
capacity  of  a  certain  pile  of  lumber,  what  rule  of  law  considers  the 
fright  of  Mr.  Darling's  horse  as  important,  and  disregards  the  fright  of 
Mr,  Fletcher's  horse  as  of  no  consequence  at  all?  If  the  abiUty  of  the 
pile  to  frighten  horses  rendered  the  highway  "  unsuitable  for  the  travel 
thereon,"  and  the  town  were  in.  fault,  an  indictment  would  lie  as  well 
as  this  action.  Gen.  Stats.,  ch.  68,  ss.  1,  2 ;  ch.  69,  s.  1.  And,  in  the 
trial  of  such  an  indictment  {King  v.  Pease,  4  B.  &  Ad.  30),  the  fright 
of  Fletcher's  horse  could  not  be  excluded  while  the  fright  of  Darling's 
was  received;  In  the  civil  and  in  the  criminal  case,  one  fact  to  be 
proved,  namely,  the  character  of  the  pile  in  respect  to  its  power  of 
frightening  horses,  is  precisely  the  same ;  and,  in  each  case,  on  that 
point,  there  is  no  more  reason  for  admitting  the  fright  of  Darling's 
horse  and  rejecting  that  of  Fletcher's,  than  there  is  for  admitting  that 
of  Fletcher's  and  rejecting  that  of  Darling's.  The  only  way  to  reject 
one,  by  the  application  of  an  absolute  rule  of  law,  is  to  reject  both,  and 
to  hold  that  the  jury  should  have  been  instructed  (contrary  to  the  uni- 
versal practice)  that  the  fright  of  Darling's  horse  was  no  evidence  that 
the  lumber  rendered  the  road  unsuitable  for  the  travel  thereon.  The 
terrifying  quality  of  the  pile  being  the  question,  the  terror  of  Fletcher's 
horse  is  no  more  collateral  than  the  terror  of  Darling's.  Should  they 
both  be  excluded  from  the  consideration  of  that  question  ?  And  should 
the  evidence  that  the  plaintifTs  horse  was  vicious  and  unsafe  on  other 
occasions  also  have  been  excluded  ? 

If  the  question  were,  whether  the  lumber  was  capable  of  floating  in 
water,  or  making  a  good  fire,  or  being  sawed  or  cut  or  planed  in  a  spe- 
cific manner,  or  supporting  horses  and  wagons  passing  over  a  bridge, 
there  could  be  no  legal  objection  to  the  trial  of  an  appropriate  experi- 
ment upon  it  in  the  presence  of  the  jury,  or  to  the  evidence  of  experi- 
ments that  had  been  tried  elsewhere.  And  there  is  no  reason,  outside 
of  the  technical  rules  of  the  law,  why  its  ability  to  frighten  horses 
should  not  be  tested  out  of  court,  and  proved  in  court  in  the  same 
manner.  "When  we  want  to  know  whether  a  certain  horse  is  skittish 
or  is  capable  of  a  certain  speed,' whether  a  certain  substance  is  poison- 
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ous  and  destructive  of  animal  or  vegetable  life,  •whether  certain  mate- 
rials are  of  a  certain  strength,  whether  a  certain  field  or  a  certain  kind 
of  soil  is  likely  to  produce  a  certain  kind  or  amount  of  crop,  whether 
a  certain  man  or  brute  or  machine  is  likely  to  perform,  a  certain  kind 
or  amount  of  work,  or  whether  anything  can  be  done  or  is  likely  to  be 
done,  one  wny  is  to  speculate  about  it,  and  another  way  is  to  try  it. 
The  law  is  a  practical  science,  and  when  it  is  appealed  to  to  direct 
what  means  shall  be  used  to  find  out  whether  a  certain  pile  of  lumber 
is  likely  to  frighten  horses,  if  any  one  asserts  that,  on  this  subject,  the 
law  prefers  speculation  to  experience,  abhors  actual  experiment  and 
delights  in  guesswork,  the  person,  advancing  such  a  proposition  takes 
upon  liimself  the  task  of  maintaining  it  upon  some  legal  rule,  distinctly 
stated  by  him  and  well  established  by  the  authorities.  Such  a  prop- 
osition is  not  sustained  by  the  reason  of  the  law.  It  is  sustained  by 
nothing  that  can  be  justly  called  a  principle.  By  what  technical  rule, 
at  war  with  reason  and  principle,  is  it  supported  ? 

The  only  rule  reUed  upon  to  exclude  experimental  knowledge  in 
such  a  case  as  this,  is  the  rule  requiring  the  evidence  to  be  confined  to 
the  issue,  —  that  is,  to  the  facts  put  in  controversy  by  the  pleadings, 
prohibiting  the  trial  of  collateral  issues,  —  that  is,  of  facts  not  put  in 
issue  by  the  pleadings,  and  excluding  such  evidence  as  tends  solely  to 
prove  facts  not  involved  in  the  issue.  This  rule  merely  requires  evi- 
dence to  be  relevant.  It  merelj'  excludes  what  is  irrelevant.  It  is  a 
rule  of  reason,  and  not  an  arbitrary  or  technical  one,  and  it  does  not 
exclude  all  experimental  knowledge.  A  fact  as  relevant  and  as  di- 
rectly involved  in  the  issue  of  guilty  or  not  guilty  between  these  par- 
ties, as  any  fact  in  controversy,  was  the  likelihood  or  probability  of 
the  lumber  frightening  ordinary  horses.  There  was  nothing  collateral 
—  that  is,  nothing  irrelevant  —  in  that.  .  .  . 

When  a  trial  is  likely  to  be  unreasonaWy  protracted  by  a  great  num- 
ber of  witnesses  impeaching  or  sustaining  the  character  of  other 
witnesses,  the  evil  is  not  remedied  by  any  principle  of  law  prescrib- 
ing the  exact  number.  Many  evils  of  that  kind  must  necessarily  be 
avoided  by  the  judge  determining,  as  a  matter  of  fact,  upon  the  cir- 
cumstances of  the  case,  where  the  line  of  reasonableness  is.  As  to 
the  number  of  experiments  or  experiences  on  many  points,  collateral 
in  a  certain  sense,  but  relevant  in  the  legal  sense,  it  is  impossible  in 
the  nature  of  the  case  for  a  limit  to  be  fixed  as  a  matter  of  law.  But 
it  does  not  follow  that  the  law  excludes  all  evidence  of  which  it  cannot 
measure  a  reasonable  quantity.  .  .  . 

The  very  few  authorities,  tending  to  sustain  the  exclusion  of  the 
fright  of  Fletcher's  horse  in  this  case,  are  based  upon  the  authority  or 
the  reason  of  the  decision  in  Collins  v.  Dorchester,  6  Cush.  396,  and 
two  other  Massachusetts  cases  which  rest  upon  that  case.  .  .  . 

A  consideration,  substantially  disposing  of  the  very  few  authorities 
that  have  any  considerable  tendency  to  sustain  the  ruling  in  this  case, 
is,  that  Collins  v.  Dorchester,  on  which  the  others  are  based,  is  no  au- 
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thorit}'  for  the  exceptional  doctrine  it  has  been  supposed  to  establish. 
That  case  being  no  foundation  for  the  others,  and  they  having  no  other 
foundation,  they  all  fall  together.  In  that  case,  "  the  highway  in  ques- 
tion passed  through  a  marsh,  and  was  made  smooth  and  passable  for 
the  width  of  at  least  thirty  one  feet ;  and,  on  each  side,  at  the  edge  of 
and  along  the  road,  there  was  a  row  of  posts  about  six  feet  apart,  ex- 
tending on  each  side  for  twenty  rods  or  more,  which  had  been  stand- 
ing for  many  years.  The  plaintiff  drove  his  chaise  against  one  of  the 
posts,  so  that  one  wheel  passed  outside  of  and  locked  upon  the  post ; 
and  this  accident  was  the  occasion  of  the  injury  complained  of.  It 
appeared  that  two  or  three  of  the  posts,  at  about  the  place  where  the 
accident  occurred,  were  broken  down  or  removed.  The  alleged  defect 
was  the  want  of  a  railing  at  the  place  where  the  accident  occurred. 
.  .  .  The  plaintiff  .  .  .  proposed  to  prove  by  one  Sprague,  that, 
before  the  happening  of  the  accident  complained  of,  the  witness  was 
riding  over  the  same  road,  at  or  near  the  same  place,  and  under 
similar  circumstances,  and  that  an  accident  similar  to  the  one  in  ques- 
tion then  occurred,  which  was  caused  by  the  same  alleged  defect,  and 
without  any  neglect  or  fault  on  the  part  of  the  witness."  The  judge 
ruled  that  this  evidence  was  not  competent  "  for  the  purpose  of  prov- 
ing the  way  defective."  The  whole  of  the  decision  of  the  question 
raised  by  that  ruling  was  this :  "  The  testimony  of  Sprague,  that  he, 
before  the  injury  complained  of  by  the  plaintiff,  received  a  similar  in- 
jury at  or  near  the  same  place,  without  any  negligence  on  his  part, 
was  not  competent  for  the  purpose  of  proving  that  the  road  was  defec- 
tive at  the  time  and  in  the  place  of  the  plaintiffs  injur}'.  It  was  testi- 
mony concerning  collateral  facts,  whicli  furnished  no  legal  presumption 
as  to  the  principal  facts  in  dispute,  afld  which  the  defendants  were  not 
bound  to  be  prepared  to  meet.  Standish  v.  Washburn,  21  Pick.  237  ; 
2  Stark.  Ev.,  381  et  seq. ;  1  Greenl.  on  Ev.,  ss.  52,  448.  Even  a 
judgment  recovered  by  Sprague  against  the  defendants  for  damages 
sustained  bj-  him  by  reason  of  a  defect  in  the  road,  would  not  be  ad- 
missible in  evidence  in  favor  of  the  plaintiff." 

In  that  case,  a  sufficient  railing  on  the  posts  would  have  prevented 
the  plaintiffs  wheel  going  outside  of  the  post  with  which  his  carriage 
came  in  contact.  The  question  was,  whether,  in  the  undisputed  con- 
dition of  the  road,  the  absence  of  such  a  railing,  exposing  travellers 
to  the  danger  of  their  wheels  going  outside  of  and  locking  upon  the 
posts,  was  a  defect.  No  experiment  or  experience  of  the  plaintiff,  or 
Sprague,  or  any  one  else,  was  necessary  to  show  that  the  posts  were 
capable  of  being  run  against.  It  does  not  appear  that  anj-  such  ex- 
periment or  experience  would  assist  the  judgment  of  the  jury  on  the 
question  whether,  in  the  undisputed  condition  of  the  road,  the  posts 
were  likely  to  be  run  against.  Such  a  case  is  no  authority  for  holding 
that  the  disputed  horse-frightening  capacity  of  a  certain  pile  of  lumber 
cannot  be  shown  by  experience.  .  .  . 

We  have  carefully  examined  such  authorities  as  our  attention  has 
been  called  to,  some  of  the  most  important  of  which  are  Hubbard  v. 
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Concord,  35  N.  H.  52  (where  evidence  of  other  people  slipping  on  the 
ice  complained  of,  was,  on  the  authority  of  Collins  v.  Dorchester,  6 
Cush.  396,  and  Aldrich  v.  Pelham,  1  Graj-,  510,  held  incompetent  by 
one  of  the  two  judges  sitting  in  the  case,  the  judge  who  delivered  the 
judgment  yielding  his  own  opinion  to  avoid  the  consequence  of  an  equal 
division,  and  in  deference  to  his  senior  associate  by  whom  the  point 
was  not  thoroughly  examined,  and  where  their  attention  was  chiefly 
occupied  by  "  other  more  important  question")  ;  Huhhard  \.  A.  &  K. 
R.  Co.,  39  Me.  506 ;  Hill  v.  P.  <&.  R.  R.  Co.,  55  Me.  438 ;  Kent  v. 
Lincoln,  32  Vt.  691  ;  Walker  v.  Westfield,  39  Vt.  246  ;  House  v.  Met- 
calf,  27  Conn.  631  ;  Bailey  v.  Trumbull,  31  Conn.  581,  584;  Calkins 
V.  Hartford,  38  Conn.  57 ;  Crofter  v.  The  If.  R.  Co.,  L.  R.  1  C.  P. 
303 ;  Sherman  v.  Kortright,  52  Barb.  267 ;  T.  H.  Association  v. 
Giles,  33  N.  J.  260  ;  and  have  come  to  the  conclusion  that,  in  this 
case,  the  exclusion  of  the  evidence  on  the  ground  of  its  incompetency', 
as  a  matter  of  law  cannot  be  sustained.^  Verdict  set  aside. ' 


DISTRICT   OF  COLUMBIA  v.    ARMES. 

Sdpreme  Court  of  the  United  States.     1882. 

[Reported  107  U.  S.  519.]  « 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Albert  G.  Riddle  and  Mr.  Francis  Miller  for  the  plaintifl'  in  error. 

Mr  Samuel  Shellarbager  and  Mr.  Arthur  A.  Birney  for  the  defend- 
ant in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 
.  This  was  an  action  to  recover  damages  for  injuries  received  bj^  the 
plaintiflfs  intestate,  Du  Bose,  from  a  fall  caused  by  21,  defective  side- 
walk in  the  citj''  of  Washington.  In  1873,  the  board  of  public  works  of 
the  city  caused  the  grade  of  the  carriageway  of  Thirteenth  Street,  be- 
tween F  and  G  Streets,  to  be  lowered  several  feet.  The  distance 
between  the  curbstone  of  the  carriageway  and  the  line  of  the  adjacent 
buildings  was  thirty-six  feet.  At  the  time  the  accident  to  the  deceased 
occurred,  this  portion  of  the  street  —  sidewalk  it  may  be  termed,  to 
designate  it  from  the  carriagewaj',  although  only  a  part  of  it  is  given 
up  to  foot-passengers — was,  for  forty-eight  feet  north  of  F  Street, 
lowered  in  its  whole  width  to  the  same  grade  as  the  carriageway.  But, 
for  some  distance  beyond  that  point,  only  twelve  feet  of  the  sidewalk 
was  cut  down,  thus  leaving  an  abrupt  descent  of  about  two  feet  at  a 
distance  of  twelve  feet  frorn  the  curb.  At  this  descent  —  from  the 
elevated  to  the  lowered  part  of  the  sidewalk  —  there  were  three  steps, 
but  the  place  was  not  guarded  either  at  its  side  or  end.  Nothing  was 
placed  to  warn  foot-passengers  of  the  danger. 

1  Compare  the  remarks  of  C.  Allen,  J.,  In  Lane  v.  Moore,  151  Mass.  pp.  90-91.  —  Ed. 
^  A  part  of  the  case  is  omitted. 
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On  the  night  of  Feb.  21,  1877,  Du  Bose,  a  contract  surgeon  of  the 
United  States  arm}-,  while  walking  down  Thirteenth  Street,  towards  F 
Street,  fell  down  this  descent,  and,  strilting  upon  his  knees,  received  a 
concussion  which  injured  his  spine  and  produced  partial  paralj-sis, 
resulting  in  the  impairment  of  his  mind  and  ultimately  in  his  death, 
which  occurred  since  the  trial  below. 

The  present  action  was  for  the  injurj-  thus  sustained.  .  .  . 

On  the  trial,  a  member  of  the  metropolitan  police,  who  saw  the  de- 
ceased fall  on  the  sidewalk  and  went  to  his  assistance,  was  asked,  after 
testifying  to  the  accident,  whether,  while  he  was  on  his  beat,  other 
accidents  had  happened  at  that  place.  The  court  allowed  the  question 
against  the  objection  of  the  city's  counsel,  for  the  purpose  of  showing 
the  condition  of  the  street,  and  the  liability  of  other  persons  to  fall 
there.  The  witness  answered  that  he  had  seen  persons  stumble  over 
there.  He  remembered  sending  home  in  a  hack  a  woman  who  had 
fallen  there,  and  had  seen  as  manj'  as  five  persons  fall  there. 

The  admission  of  this  testimony  is  now  urged  as  error,  the  point  of 
the  objection  being_Hiat__itJten^ed_j2J^  collateral  issues,  and 

thus  mislead  tEejury  from  the  matter  directly  in  controversy.  Were 
such  tlie  case,  the  objection  would  be  tenable ;  but  no  dispute  was 
made  as  to  these  aiccidents,  no  question  was  raised  as  to  the  extent  of 
the  injuries  received,  no  point  was  made  upon  them,  no  recovery  was 
sought  by  reason  of  them,  nor  any  increase  of  damages.  They  were 
proved  simply  as  circumstances  which,  with  other  evidence,  tended  to 
show  the  dangerous  character  of  the  sidewalk  in  its  unguarded  condi- 
tion. The  frequency  of  accidents  at  a  particular  place  would  seem  to 
be  good  evidence  of  its  dangerous  character,  —  at  least,  it  is  some  evi- 
dence to  that  effect.  Persons  are  not  wont  to  seek  such  places,  and  do 
not  willingly  fall  into  them.  Here  the  character  of  the  place  was  one  of 
the  subjects  of  inquiry  to  which  attention  was  called  by  the  nature  of  the 
action  and  the  pleadings,  and  the  defendant  should  have  been  prepared 
to  show  its  real  character  in  the  face  of  any  proof  bearing  on  that  subject. 

Besides  this,  as  publicitj'  was  necessarily  given  to  the  accidents,  thej' 
also  tended  to  show  that  the  dangerous  character  of  the  locality  was 
brought  to  the  attention  of  the  city  authorities. 

In  Quintan  v.  City  of  Vtica,  11  Hun,  217,  which  was  before  the 
Supreme  Court  of  New  York,  in  an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  through  the  neglect  of  the  cit}'  to  repair 
its  sidewalk,  he  was  allowed  to  show  that  while  it  was  out  of  repair 
other  persons  had  slipped  and  fallen  on  the  walk  where  he  was  injured. 
It  was  objected  that  the  testimony  presented  new  issues  which  the  de- 
fendant could  not  be  prepared  to  meet;  but  the  court  said  :  "  In  one 
sense  every  item  of  testimonj-  material  to  the  main  issue  introduces  a 
new  issue  ;  that  is  to  say,  it  calls  for  a  reply.  In  no  other  sense  did 
the  testimony  in  question  make  a  new  issue.  Its  onl}'  importance  was 
that  it  bore  upon  the  main  issue,  and  all  legitimate  testimony  bearing 
upon  that  issue,  the  defendant  was  required  to  be  prepared  for."     This 

17 


258  CASS   V.   BOSTON   &   LOWELL   RAILROAD   CO.  [CHAP.  IL 

case  was  aflBrmed  b^'  the  Court  of  Appeals  of  New  York,  all  the  judges 
concurring,  except  one,  who  was  absent.     74  N.  Y.  603. 

In  an  action  against  the  city  of  Chicago,  to  recover  damages  result- 
ing from  the  death  of  a  person  who  in  the  night  stepped  off  an  approach 
to  a  bridge  while  it  was  swinging  around  to  enable  a  vessel  to  pass  and 
was  drowned,  —  it  being  alleged  that  the  accident  happened  by  reason 
of  the  neglect  of  the  city  to  supply  sufficient  lights  to  enable  persons  to 
avoid  such  dangers,  —  the  Supreme  Court  of  Illinois  held  that  it  was 
competent  for  the  plaintiff  to  prove  that  another  person  had,  under  the 
same  circumstances,  met  with  a  similar  accident.  City  of  Chicago  v. 
Powers,  42  111.  169.  To  the  objection  that  the  evidence  was  inadmis- 
sible, the  court  said:  "  The  action  was  based  upon  the  negligence  of 
the  city  in  failing  to  keep  the  bridge  properly  lighted.  If  another  per- 
son had  met  with  a  similar  fate  at  the  same  place  and  from  a  like 
cause,  it  would  tend  to  show  a  knowledge  on  the  part  of  the  city  that 
there  was  inattention  on  the  part  of  their  agents  having  charge  of  the 
bridge,  and  that  they  had  failed  to  provide  proper  means  for  the  protec- 
tion of  persons  crossing  on  the  bridge.  As  it  tended  to  prove  this  fact 
it  was  admissible ;  and  if  the  appellants  had  desired  to  guard  against 
its  improper  application  by  the  jury,  they  should  have  asked  an  instruc- 
tion limiting  it  to  its  legitimate  purpose." 

Other  cases  to  the  same  general  purport  might  be  cited.  See  Au- 
gusta V.  Hqfers,  61  Ga.  48  ;  House  v.  Metcalf,  27  Conn.  631 ;  Calkins 
V.  City  of  Hartford,  33  id.  57 ;  Darling  v.  Westmoreland,  52  N.  H. 
401 ;  Hill  V.  Portland  S  Hochester  Hailroad  Co.,  55  Me.  438  ;  ITent 
V.  Town  of  Lincoln,  32  Vt.  591 ;  City  of  Delphi  v.  Lowery,  74  Ind. 
520.  The  above,  however,  are  sufficient  to  sustain  the  action  of  the 
court  below  in  admitting  the  testimon}'  to  which  objection  was  taken. 

Judgment  affirmed} 


CASS   V.  BOSTON   &  LOWELL  RAILROAD    COMPANY. 

Supreme  Judicial  Court  of  Massachusetts.     1867. 

[Reported  14  Allen,  448.] 

/'CoNTRACTr'ui'he  declaration  alleged  that  the  defendants  received  one 
tub  of  sugar,  the  property  of  the  plaintiff,  and  agreed  with  him  to  de- 
liver the  same  to  him  in  Boston,  and  the  plaintiff  paid  to  them  a  legal 
consideration  therefor,  and  duly  demanded  of  them  to  deliver  the  same 
to  him,  but  they  neglected  and  refused  to  do  so,  and  owe  him  the  value 
thereof.    The  answer  is  sufHciently  set  forth  in  the  opinion.  .  .  . 

The  defendants  offered  to  prove  that  the  same  care  was  exercised  in 
relation  to  this  property  which  was  usually  exercised  in  Boston  by 
other  railroad  corporations  in  relation  to  such  property ;  but  the  evi- 
dence was  excluded. 

'  Compare  Branch  v.  lAhbey,  78  Me.  821  ;  Birm.  Ry.  Co.  v.  Alexander,  9  So.  Rep. 
(Ala.)  525  ;  Lombar  v.  East  Tawas,  86  Mich.  14.  —  Ed. 
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The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
alleged  exceptions. 

S.  Dean,  for  the  defendants. 

J.  Q.  A.  Oriffin,  for  the  plaintiff. 

Colt,  J.  ,  The  plaintiff  seeks  to  charge  the  defendants  upon  an  un- 
dertaking, for  a  legal  consideration,  to  deliver  to  him  in  Boston  the 
property  named  in  his  declaration,  alleging  the  receipt  of  the  property 
by  the  defendants,  and  their  neglect  and  refusal  to  deliver  the  same 
when  duly  demanded.  The  defendants  are  not  alleged  in  the  declara- 
tion to  be  common  carriers,  but  their  liability  is  put  upon  the  ground 
of  bailees  for  hire  or  warehousemen.  In  their  answer  the  defendants 
admit  that  they  received  the  property ;  they  dp  not  admit  or  deny  the 
property  of  the  plaintiff ;  and  they  allege  that  without  any  neglect  or 
default  or  carelessness  whatever  on  their  part,  and  while  they  were 
exercising  due  care  in  respect  to  it,  the  tub  of  sugar  was  stolen  from 
their  warehouse  ;  and  they  deny  the  existence  of  any  other  agreement 
between  them  and  the  plaintiff,  than  such  as  may  be  inferred  from  the 
fad»  set  forth  in  the  answer. 

^Upon  these  pleadings  no  question  was  raised  as  to  the  burden  of 
pSJof.  If  the  defendants  exercised  due  and  ordinary  care  in  the  cus- 
tody of  the  property  they  cannot  be  charged  for  its  loss.  What  consti- 
tuted such  care  was  a  question  of  fact  to  be  judged  of  with  reference  to 
all  the  circumstances,  and  especially  with  reference  to  the  degree  of 
care  which  other  persons  engaged  in  similar  business  in  the  vicinitj' 
were  in  the  habit  of  bestowing  on  property  similarly  situated,  The 
standard  of  ordinary  care  varies  necessarily  in  different  locaflties.  One 
degree  of  diligence  would  be  required  for  the  city,  and  a  less  or  greater 
for  the  country  ;  depending  on  a  great  variety  of  circumstances.  The 
defendants  offered  to  prove  that  there  was  exercised  by  them  in  relation 
to  this  property  that  care  which  other  railroad  corporations  in  Boston 
usually  exercised  in  relation  to  such  property.  The  court  excluded 
this  evidence,  and  on  this  ground  the  exceptions  are  well  taken.  Lich- 
tenhein  v.  Boston  t&  Providence  Railroad,  11  Cush.  70;  Brown  v. 
Waterman,  10  Cush.  117.     Story  on  Bailm.  ss.  11,  454. 

Exceptions  sustained. 


MAYNAED   ».   BUCK. 

Supreme  Judicial  Court  of  Massachusetts.     1868. 

[Beported  100  Mass.  40.]  i 

Contract  for  the  value  of  a  pair  of  steers  alleged  to  have  been  lost 
through  the  defendant's  negligence.  At  the  trial  in  the  Superior  Court, 
before  Rockwell,  J. ,  the  jury  found  for  the  plaintiffs ;  and  the  judge 

1  A  part  of  the  case  is  omitted. 
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allowed  a  bill  of  exceptions,  of  which  the  following  iiyVthe 
part :  — 

"  It  appeared  that  the  defendant  was  a  drover  engaged  in  driving 
cattle  from  Brighton  to  various  points  between  that  place  and  Worces- 
ter ;  that  on  November  9,  1865,  the  plaintiffs  by  their  agents  intrusted 
to  him  a  pair  of  steers  to  drive  from  Brighton  to  Northborough  for  a 
stipulated  price  ;  that  he  received  the  same,  marked  them  b^'  cutting  in 
the  hair  the  letter  H,  and  left  Brighton,  according  to  his  custom,  on  the 
afternoon  of  that  daj',  with  a  drove  of  one  hundred  and  twentj'-three 
cattle.  The  evidence  left  it  uncertain  whether  the  steers  were  in  the 
drove  or  had  been  stolen  from  the  defendant's  j'ard  at  Brighton  before 
he  started.  The  defendant  offered  evidence,  not  controlled  by  the 
plaintiff's  evidence,  tending  to  show  that,  at  about  dusk  of  said  day,  as 
he  was  proceeding  with  his  drove,  assisted  by  two  men  and  a  bo^', 
when  he  had  reached  a  point  near  the  Boston  and  Worcester  Railroad 
in  Newtonville  a  passing  train  of  cars  frightened  and  stampeded  the 
drove  into  the  adjoining  fields  ;  that,  as  soon  as  he  could,  with  the  aid 
of  his  men,  he  got  the  drove  back  in  the  road  and  proceeded  to  the 
place  where  he  stopped  with  it  for  the  night ;  and  that  upon  counting 
the  drove  it  was  found  that  nine  cattle  were  missing.  The  defendant 
testified  that  the  next  morning  he  proceeded  with  his  drove  towards  his 
destination ;  that  he  had  cattle  to  deliver  at  various  points,  as  far  as 
Worcester,  at  which  last  place  he  arrived  with  the  remainder  of  the 
drove  on  Friday  evening,  November  11  ;  and  that  early  the  follow- 
ing morning  he  returned  to  seek  the  lost  cattle,  found  seven  of  them, 
but  was  uriable  to  find  the  steers  in  question."    .  .  . 

[At  a  second  trial],  "there  was  also  evidence  tending  to  show  that 
the  usual  practice  or  ordinary  mode  of  proceeding  of  drovers,  driving  on 
routes  from  Brighton  forty  or  fifty  miles  therefrom,  when  one  or  a  small 
number  of  cattle  stray  from  the  drove  and  cannot  be  immediately  found, 
was  to  deliver  the  rest  of  the  drove  before  returning  to  seek  for  the  lost 
cattle.  The  witnesses  testified  in  cross-examination^  that  it  was  the 
practice  to  return  or  send  for  the  lost  cattle  as  soon  as  consistent  with 
the  safety  of  the  rest  of  the  drove.  It  appeared  that  the  defendant  dis- 
missed the  boy  who  assisted  him,  the  first  night,  and  supposed  that  he 
returned  to  Brighton  ;  and  that  he  dismissed  one  other  of  his  assistants 
at  Framingham  some  time  the  following  da}'.''  .  .  . 

The  jury  again  found  for  the  plaintiffs ;  and  the  defendant  alleged 
exceptions,  which  were  argued  at  October  term,  1869. 

S.  J3.  Staples  and  F.  P.  Ooulding,  for  the  defendant. 

O.  F.  Hoar,  for  the  plaintiffs. 

Wells,  J.  .  .  .  The  defendant  further  insisted  that  the  jury  should 
be  instructed  that,  "if  he  did  do  the  things  that  drovers  of  common 
prudence,  engaged  in  the  same  business,  ordinarilj'  do,  he  was  not 
guilty  of  such  negligence  as  will  make  him  liable  in  this  action."  But 
this  is  not  the  legitimate  application  of  evidence  admitted  to  show  the 
usual  practice  in  similar  cases.     The  usual  practice  is  made  up  of  par- 
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ticular  instances  of  conduct,  bj'  the  limited  number  of  individuals 
similarlj'  engaged,  within  the  knowledge  of  the  witnesses  who  may  be 
called  to  testifj-.  That  which  is  admissible  in  evidence  is,  not  the 
particulars,  but  what  the  witnesses  state  from  their  knowledge  of  those 
particulars  to  be  usual,  or  the  course  ordinarily  pursued.  The  character 
for  prudence,  of  those  whose  conduct  or  acts  go  to  make  up  this  usual 
practice,  is  not  required  to  be  shown.  It  forms  no  part  of  the  inquiry. 
The  effect  and  purpose  of  the  evidence  is  to  aid  the  jury  in  forming 
their  judgment  of  what  the  party  was  bound  to  do,  or  was  justified  in 
doing,  under  all  the  circumstances  of  the  case.  What  had  been  done  by 
others  previously,  however  uniform  in  mode  it  may  be  shown  to  have 
been,  does  not  make  a  rule  of  conduct  by  which  the  jury  are  to  be  lim- 
ited and  governed.  It  is  not  to  control  the  judgment  of  the  jur}-,  if 
they  see  that  in  the  case  under  consideration  it  is  not  such  conduct  as 
a  prudent  man  would  adopt  in  his  own  affairs,  or  not  such  as  a  due  re- 
gard to  the  obligations  of  those  employed  iii  the  affairs  of  others  would 
require  them  to  adopt.  It  is  evidence  of  what  is  proper  and  reasonable 
to  be  done,  from  which,  together  with  all  the  other  facts  and  circum- 
stances of  the  case,  the  jury  are  to  determine  whether  the  conduct  in 
question  in  the  case  before  them  was  proper  and  justifiable.  We  think 
the  instruction  asked  for,  in  this  particular,  was  not  such  as  should 
have  been  given.  .  .  . 

Exceptions  overruled. 


WABASH  RAILWAY  COMPANY  v.   MoDANIELS. 

Supreme  Codkt  of  the  United  States.     1882. 

[Beporled  107  V.  S.  454.]  i 

Errok  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana. 

This  was  an  action  by  McDaniels  against  the  Wabash  Railway  Com- 
pany to  recover  damages  for  injuries  he  sustained  by  reason  of  a  colli- 
sion of  two  of  its  freight  trains,  which  took  place  on  the  night  of  Aug. 
17,  1877,  near  Wabash,  Indiana.  There  was  a  verdict  in  his  favor. 
The  court  refused  to  set  it  aside,  and,  judgment  having  been  rendered 
thereon,  the  company  brought  this  writ  of  error.  .  .  . 

The  case  was  argued  by  Mr.  Wager  Swayne  for  the  plaintiff  in  error, 
and  by  Mr.  E.  E.  McKay  for  the  defendant  in  error. 

Mr.  Justice  Harlan,  after  stating  the  facts,  delivered  the  opinion  of 
the  court.  .  .  . 

.  .  .  Ordinary  care,  then,  —  and  the  jury  were,  in  effect,  so  in- 
formed, —  implies  the  exercise  of  reasonable  diligence,  and  reasonable 
diligence  implies,  as  between  the  employer  and  employ^,  such  watch- 
fulness, caution,  and  foresight  as,  under  all  the  circumstances  of  the 

^  A  part  of  the  case  is  omitted. 
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particular  service,  a  corporation  controlled  by  careful,  prudent  officers 
ought  to  exercise. 

iThese  observations  meet,  in  part,  the  suggestion  made  bj^  counsel, 
that  ordinary  care  in  the  employment  and  retention  of  railroad  em- 
ployes means  only  that  degree  of  diligence  which  is  customar3-,  or  is 
sanctioned  by  the  general  practice  and  usage,  which  obtains  among 
those  intrusted  with  the  management  and  control  of  railroad  property 
and  railroad  emploj'^s)  To  this  view  we  cannot  give  our  assent. 
There  are  general  expressions  in  adjudged  cases,  which  apparently  sus- 
tain the  position  taken  by  counsel.  But  the  reasoning  upon  which 
those  cases  are  based  is  not  satisfactory,  nor,  as  we  think,  consistent 
with  that  good  faith  which,  at  all  times,  should  characterize  the  inter- 
course between  officers  of  railroad  corporations  and  their  emploj-^s.  It 
should  not  be  presumed  that  the  employes  sought  or  accepted  service 
upon  the  implied  understanding  that  they  would  exercise  less  care  than 
that  which  prudent  and  humane  managers  of  railroads  ought  to  observe. 
To  charge  a  brakeman,  when  entering  the  service  of  a  railroad  com- 
pany, with  knowledge  of  the  degree  of  care  generally  or  usually  ob- 
served by  agents  of  railroad  corporations  in  the  selection  and  retention 
of  telegraphic  operators  along  the  line  traversed  by  trains  of  cars  —  a 
branch  of  the  company's  service  of  which  he  can  have  little  knowledge, 
and  with  the  employes  specialh-  engaged  therein,  he  can  ordinarily 
have  little  intercourse  —  is  unwarranted  by  common  experience.  And 
to  say,  as  matter  of  law,  that  a  railroad  corporation  discharged  its 
obligation  to  an  employ^  —  in  respect  of  the  fitness  of  co-employes 
whose  negligence  has  Caused  him  to  be  injured  —  bj'  exercising,  not 
that  degree  of  care  which  ought  to  have  been  observed,  but  only  such 
as  like  corporations  are  accustomed  to  observe,  would  go  far  towards 
relieving  them  of  all  responsibility  whatever  for  negligence  in  the  selec- 
tion and  retention  of  incompetent  servants.  If  the  general  practice  of 
such  corporations  in  the  appointment  of  servants  is  evidence  which  a 
jury  may  consider  in  determining  whether,  in  the  particular  case,  the 
requisite  degree  of  care  was  observed,  such  practice  cannot  be  taken  as 
conclusive  upon  the  inquiry  as  to  the  care  which  ought  to  have  been 
exercise^.  A  degree  of  care  ordinarily  exercised  in  such  matters  may  I 
not  be  due,  or  reasonable,  or  proper  care,  and  therefore  not  ordinary 
care,  within  the  meaning  of  the  law.  .  .  . 

Judgment  ^^^l 


SHELDON   V.   THE  HUDSON   RIVEE  RAILROAD  COMPANY. 

Court  of  Appeals  of  the  State  of  New  York.      1856. 

[Reported  14  N.  Y.  218.] 

The  action  was  to  recover  the  value  of  a  building  called  the  mill- 
house  and  its  contents,  which  stood  upon  the  plaintiff's  premises  in 
Greenburgh,  Westchester  County,  about  sixty-seven  feet  from  the  track 
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of  the  defendants'  railroad.  The  complaint  alleged  that  in  February, 
1852,  the  defendants  so  carelessly  and  unskilfully  ran  and  managed  a 
locomotive  steam-engine,  which  was  imperfectlj',  unskilfully,  and  negli- 
gently constructed,  over  their  road,  that  sparks  and  coals  of  flre  escaped 
from  the  engine  and  communicated  flre  to  the  building,  which,  with  its 
contents,  was  consumed.  The  answer  denied  the  complaint.  The 
cause  was  tried  before  Justice  S.  B.  Strong  and  a  jury,  at  the  West- 
chester Countj-  circuit,  and  the  plaintiff  was  nonsuited.  The  plaintiff 
made  a  bill  of  exceptions,  and  on  appeal  the  judgment  was  affirmed  at 
a  general  term  in  the  Second  District.  The  plaintiff  appealed  to  this 
court.  The  only  question  decided  by  this  court  was  an  exception  to  the 
exclusion  of  evidence  offered  by  the  plaintiff.  This  question  is  stated 
in  the  opinion,  bj'  Denio,  C.  J. 

S.  E.  Lyon,  for  the  appellant. 

J.  Thompson,  for  the  respondents. 

Denio,  C.  J.  The  plaintiff  owned  and  possessed  a  building,  used  as 
a  storehouse,  In  Greenburgh,  Westchester  County,  standing  on  the  east- 
erly side  of  the  defendants'  railroad,  and  about  sixty-seven  and  one- 
half  feet  from  the  track.  It  was  in  the  charge  of  two  of  the  plaintiflTs 
servants.  The  outer  doors  were  kept  lecked,  and  no  flre  was  used  in 
it.  On  the  7th  February,  1852,  it  took  fire  and  was  consumed.  It 
was  proved  that,  about  twenty-five  minutes  before  the  flre  was  discov- 
ered, a  train  of  cars  of  the  defendants,  drawn  by  a  locomotive  engine 
called  the  Oneida,  passed  the  place.  On  the  flrst  floor  of  the  building 
there  was  a  parcel  of  shavings  and  a  quantity  of  lumber,  and  softie  of 
the  glass  in  the  windows  of  that  story  had  b^p  broken.  As  I  under- 
stand the  testimonj\  the  place  where  the  fire  was  first  seen  was  on  this 
floor,  and  not  far  from  one  of  the  windows.  Having  proved  these  facts, 
and  that  the  day  on  which  the  fire  took  place  was  windy,  the  direc- 
tion of  the  wind  being  towards  the  building,  and  the  persons'  in  charge 
having  sworn  that  no  person,  to  their  knowledge,  had  been  in  it  during 
that  day,  the  plaintiff  proposed  to  prove,  by  a  witness  who  lived  close 
to  the  railroad  and  about  one-fourth  of  a  mile  from  the  building,  that 
shortly  before  it  was  burned  he  had  seen  sparks  and  flre  thrown,  from 
the  engines  used  by  the  defendants  in  running  their  trains,  through'  the 
witness'  premises,  a  greater  distance  than  thia  building  stood  from  the 
track  of  the  railroad,, and  that  he  had  picked  up  from  the  track,  after 
the  passage  of  the  trains,  lighted  coals  more  than  two  inches  in  length. 
The  evidence  was  objected  to  by  the  defendants'  counsel  and  excluded 
by  the  court.  The  plaintifi^s  counsel  excepted.  The  plaintiff  also  gave 
evidence  which,  as  his  counsel  insists,  tended  to  show  that  the  engines 
used  by  the  defendants  lacked  some  apparatus  which  was  in  use  upon 
some  other  locomotive  engines,  and  which  rendered  the  latter  less  liable 
to  communicate  fire  to  substances  at  the  side  of  the  road  than  those 
which  were  without  that  apparatus.  The  judge,  in  the  first  instance, 
denied  a  motion  made  by  the  defendants  for  a  nonsuit ;  but  after  the 
defendants  had  proceeded  at  some  length  in  the  examination  of  wit- 
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nesses  in  their  behalf,  he  stopped  the  further  examination  of  a  witness 
and  nonsuited  the  plaintiff. 

It  is  argued  by  the  defendants'  counsel  that  the  evidence  offered  and 
rejected  was  too  remote  and  indefinite  to  have  a  just  influence  upon  the 
particular  question  in  issue  in  the  case  ;  that  it  did  not  refer  to  any  par- 
ticular engine,  and  that  it  may  be  that  the  one  which  ran  past  the  plain- 
tiffs premises,  just  before  the  discovery  of  the  fire,  was  quite  a  different 
one  from  those  which  scattered  fire  on  the  occasion  to  which  the  evi- 
dence offered  would  apply.  This  argument  is  not  without  force ;  but 
at  the  same  time  I  think  it  is  met  by  the  peculiar  circumstances  of  this 
case.  These  engines  run  night  and  daj-,  and  with  such  speed  that  no 
particular  note  can  be  taken  of  them  as  they  pass.  Moreover,  there  is 
such  a  general  resemblance  among  them,  that  a  stranger  to  the  business 
cannot  readily  distinguish  one  from  another.  It  will,  therefore,  gene- 
rally happen  that  when  the  propertj'  of  a  person  is  set  on  fire  by  an 
engine,  the  owner,  though  he  may  be-  perfectly  satisfied  that  it  was 
caused  by  an  engine,  and  may  be  able  to  show  facts  suflScient  legiti- 
mately to  establish  it,  yet  he  may  be  utterlj'  ignorant  what  particular 
engine,  or  even  what  particular  train  did  the  mischief.  It  would  be, 
practically,  quite  impossible  by  any  inquiries  to  find  out  the  offending 
engine,  for  a  large  proportion  of  those  owned  by  the  companj'  are  con- 
stantly in  rapid  motion.  The  business  of  running  the  trains  on  a  rail- 
road supposes  a  unity  of  management  and  a  general  similarity  in  the 
fashion  of  the  engines  and  the  character  of  the  operation.  I  think, 
therefore,  it  is  competent  jsnma/acie  evidence,  for  a  person  seeking  to 
establish  the  responsibility  of  the  companj-  for  a  burning  upon  the  track 
of  the  road,  after  refuting  everj'  other  probable  cause  of  the  Are,  to  show 
that,  about  the  time  when  it  happened,  the  trains  which  the  company 
was  running  past  the  location  of  the  fire  were  so  managed  in  respect  to 
the  furnaces  as  to  be  likelj'  to  set  on  fire  objects  not  more  remote  than 
the  propertj'  burned.  It  is  presumed  to  be  in  the  power  of  the  com- 
pany, which  has  intimate  relations  with  all  its  engineers  and  conduct- 
ors, to  controvert  the  fact  sworn  to  if  it  is  untrue,  or,  if  true  in  a 
particular  instance,  that  it  was  not  so  in  respect  to  the  engines  which 
passed  the  place,  at  a  proper  time,  before  the  occurrence  of  the  fire. 
The  effect  of  the  evidence  would  only  be  to  shift  the  onus  probandi 
upon  the  company,  and  that,  under  the  circumstances  of  this  case, 
seems  to  me  to  be  unavoidable.  The  rule  respecting  the  onus  often 
depends  upon  the  special  circumstances  of  the  case,  and  it  not  un- 
frequently  happens  that  a  party  is  obliged  to  establish  a  negative 
proposition.  (C.  &  Hill's  Notes,  490,  and  cases.)  For  instance,  if 
it  were  proved  to  be  universally  true  that  the  engines  on  the  defend- 
ants' road  scattered  fire  upon  both  sides,  so  as  to  endanger  property 
as  near  the  track  as  this  building  was,  and  it  was  established,  as  was 
done  in  this  case,  that  the  property  claimed  to  have  been  set  on  fire  by 
the  negligence  of  the  defendants  was  actually  burned  without  any  known 
cause  or  circumstance  of  suspicion  besides  the  engines  ;  it  would  clearly 
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be  incumbent  on  the  defendants  to  show  that  they  were  not  the  cause. 
The  present  case  is  only  less  strong  in  degree.  It  was  offered  to  be 
shown  that  a  practice  on  the  part  of  the  company,  which  would  have 
endangered  this  building,  was  indulged  in  about  the  time  and  near  the 
place  where  the  building  was  burned.  That  fact  rendered  it  probable 
■to  a  certain  degree  that  the  injurj'  was  attributable  to  that  cause,  but  it 
left  it  in  the  power  of  the  defendants  not  only  to  controvert  the  evidence 
generally,  but  to  show  that  the  special  facts  applicable  directly  to  the 
occurrence  of  the  fire  were  such  as  to  overcome  the  general  inference 
from  the  plaintiff's  evidence,  and  avoid  the  presumption  whicli  that  evi- 
dence created.  I  am  of  opinion  therefore  that  the  judge  erred  in  this 
ruling. 

The  evidence  excluded  had  a  bearing  upon  both  branches  of  the  case 
which  the  plaintiff  undertook  to  establish.  It  not  only  rendered  it  prob- 
able that  the  fire  was  communicated  from  the  furnace  of  one  of  the  de- 
fendant's engines,  but  it  raised  an  inference,  of  some  weight,  that  there 
was  something  unsuitable  and  improper  in  the  construction  or  manage- 
ment of  the  engine  which  caused  the  fire. 

It  is  unnecessary  to  express  an  opinion  upon  the  case  as  it  stood, 
without  the  evidence  of  which  the  plaintiff  was  deprived.  It  may  be 
that,  when  the  case  is  tried  upon  the  principle  indicated,  it  will  present 
no  question  or  a  very  different  one  from  that  which  is  now  before  us. 

The  judgment  must  be  reversed,  and  there  must  be  a  new  trial. 

[The  concurring  opinion  of  Hubbard,  J.,  is  omitted.] 

A.  S.  Johnson,  Selden,  and  Mitchell,  JJ.,  concurred. 

CoMSTOCK,  T.  A.  Johnson,  and  Wright,  dissented. 

Judgment  reversed. 


GRAND  TRUNK   RAILROAD   CO.  v.  RICHARDSON  et  al. 

Supreme  Court  op  the  United  States.     1875. 
[Reported  ^\  U.  S.  454.]  i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Vermont. 

This  is  an  action  by  the  defendants  in  error  to  recover  damages  for 
the  destruction  of  their  saw-mill,  lumber-shed,  store,  boarding-house, 
manufactured  lumber,  and  other  personal  property,  by  fire,  alleged  to 
have  been  communicated  by  a  locomotive  engine  of  the  plaintiff  in  error 
on  the  seventh  day  of  June,  1870.  .  .  . 

The  evidence  tended  to  show  that  the  fire  was  communicated  from 
one  of  two  locomotive  engines  belonging  to  the  plaintiff  in  error,  the 
first  drawing  a  passenger  train  westerly,  passing  about  half-past  one 
o'clock  in  the  afternoon  the  mill  of  the  defendants  in  error ;  and  the 
other,  drawing  a  freight  train  easterly,  passing  it  about  four  o'clock  the 

1  A  part  of  the  case  is  omitted. 
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same  afternoon.  The  mill  and  other  property  were  situated  in  the  town 
of  Brunswick,  Essex  Countj',  Vt.,  about  five  miles  westerly  from  North 
Stratford  Station,  on  the  Connecticut  River,  in  New  Hampshire,  and 
about  twelve  miles  easterly  from  the  Island  Pond  Station,  in  Vermont. 

One-half  to  three-fourths  of  an  hour  after  the  last-mentioned  train 
passed  by  the  mill,  the  fire  was  discovered  burning  on  the  westerlj'  end 
of  a  covered  railroad-bridge,  which  was  one  hundred  and  ten  feet  long. 
Witnesses  testified,  in  substance,  that  a  strong  wind  was  blowing  at  the 
time,  which  carried  the  fire  through  the  bridge  with  great  rapidity,  con- 
suming it  entirely,  and  setting  on  fire  the  saw-mill,  the  north-westerl3' 
corner  of  which  was  located  within  twelve  or  fifteen  feet  of  the  south- 
easterly corner  of  the  bridge,  and  about  the  same  distance  from  the  main 
track  of  the  railroad  ;  that  it  was  a  very  dry  time,  and,  by  reason  of  the 
wind  blowing  the  fire  through  and  from  the  bridge,  it  caught  upon  the 
saw-mill  and  consumed  it,  and  was  blown  and  carried  thence  to  the  other 
buildings  and  property-  sued  for,  consuming  the  same.  .  .  . 

The  jury  returned  a  verdict  for  $22,312.12  damages.  The  company 
moved  to  set  aside  the  verdict  and  grant  a  new  trial  for  reasons  set 
forth  in  the  bill  of  exceptions ;  which  motion  was  overruled,  and  the 
company  excepted. 

Mr.  George  A.  Bingham  and  Mr.  Ossian  May  for  the  plaintiflT  in 
error. 

Mr.  Halhert  E.  Paine,  for  the  defendants  in  error. 

Mk.  Justice  Strong  delivered  the  opinion  of  the  court.  .  .  . 

The  second  assignment  of  error  is,  that  the  court  excluded  testimony 
offered  by  the  defendant  to  show  that  the  usual  practice  of  railroad 
companies  in  that  section  of  the  country  was  not  to  employ  a  watch- 
man for  bridges  like  the  one  destroj'ed.  It  is  impossible  for  us  to  see 
anj'  reason  why  such  evidence  should  have  been  admitted.  The  issue 
to  be  determined  was,  whether  the  defendant  had  been  guilty  of  negli- 
gence ;  tha,t  is,  whether  it  had  failed  to  exercise  that  caution  and  dili- 
gence which  the  circumstances  demanded,  and  which  prudent  men 
ordinarily  exercise.  Hence  the  standard  by  which  its  conduct  was 
to  be  measured  was  not  the  conduct  of  other  railroad  companies  in 
the  vicinity ;  certainly  not  their  usual  conduct.  Besides,  the  degree 
of  care  which  the  law  requires  in  order  to  guard  against  injurj'  to 
others  varies  greatly  according  to  the  circumstances  of  the  case. 
When  the  fire  occurred  which  caused  the  destruction  of  the  plaintiflfs 
buildings,  it  was  a  very  dry  time,  and  there  was  a  high  wind.  At 
such  a  time,  greater  vigilance  was  demanded  than  might  ordinarily 
have  been  required.  The  usual  practice  of  other  companies  in  that 
section  of  the  countr^"^  sheds  no  liglit  upon  the  duty  of  the  defendant 
when  running  locomotives  over  long  wooden  bridges,  in  near  proximity 
to  frame  buildings,  when  danger  was  more  than  commonly  imminent. 

The  third  assignment  of  error  is,  that  the  plaintiffs  were  allowed  to 
prove,  notwithstanding  objection  by  the  defendant,  that,  at  various 
times  during  the  same  summer  before  the  fire  occurred,  some  of  the 
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defendant's  locomotives  scattered  fire  wben  going  past  tlie  mill  and 
bridge,  without  showing  that  either  of  those  which  the  plaiutifTs' 
claimed  communicated  the  fire  was  among  the  number,  and  without 
showing  that  the  locomotives  were  similar  in  their  make,  their  state 
of  repair,  or  management,  to  those  claimed  to  have  caused  the  fire 
complained  of.  The  evidence  was  admitted  after  the  defendant's  case 
had  closed.  But,  whether  it  was  strictly  rebutting  or  not,  if  it  tended 
to  prove  the  plaintiffs'  case,  its  admission  as  rebutting  was  within  the 
discretion  of  the  court  below,  and  not  reviewable  here.  The  question, 
therefore,  is,  whether  it  tended  in  anj'  degree  to  show  that  the  burning 
of  the  bridge,  and  the  consequent  destruction  of  the  plaintiffs  property', 
were  caused  by  anj"-  of  the  defendant's  locomotives.  The  question  has 
often  been  considered  by  the  courts  in  this  country  and  in  England ; 
and  such  evidence  has,  we  think,  been  generally  held  admissible,  as 
tending  to  prove  the  possibility,  and  a  consequent  probability,  that 
some  locomotive  caused  the  fire,  and  as  tending  to  show  a  negligent 
habit  of  the  oflScers  and  agents  of  the  railroad  compan3'.  Piggot  v. 
B.  JR.  Co.,  3  M.  G-.  &  S.  229  ;  Sheldon  v.  B.  B.  Co.,  14  N.  Y.  218 ; 
Meldy.  B.  B.  Co.,  32  Id.  339  ;  Webb  v.  B.  B.  Co.,  49  Id.  420  ;  Gleave- 
land  v.  B.  B.  Co.,  42  Vt.  449  ;  B.  B.  Go.  v.  Williams,  42  111.  358 ; 
Smith  v.  B.  B.  Co.,  10  R.  G.  22  ;  Longabaugh  v.  B.  B.  Co.,  4  Nev. 
811.  There  are,  it  is  true,  some  cases  that  seem  to  assert  the  opposite 
rule.  It  is,  of  course,  indirect  evidence,  if  it  be  evidence  at  all.  In 
this  case  it  was  proved  that  engines  run  by  the  defendant  had  crossed 
the  bridge  not  long  before  it  took  fire.  The  particular  engines  were 
not  identified ;  but  their  crossing  raised  at  least  some  probability,  in 
the  absence  of  proof  of  anj'  other  known  cause,  that  they  caused  the 
Are  ;  and  it  seems  to  us,  that  under  the  circumstances,  this  probability 
was  strengthened  by  the  fact  that  some  engines  of  the  same  defendant, 
at  other  times  during  the  same  season,  had  scattered  Are  during  their 
passage.    We  cannot,  therefore,  sustain  this  assignment.  .  .  . 

The  judgment  is,  therefore,  affirmed. 


EEGINA  V.   ODDY. 

Court  for  Crown  Cases  Reserved.     1851. 

{BeportM  2  Dm.  C.  C.  264.] 

The  defendant  was  indicted  for  felony,  at  the  Leeds  Borough  Sessions, 
holden  before  the  Recorder  of  that  borough,  on  the  3rd  of  April,  a.  d. 
1851.  The  indictment  contained  three  counts.  The  first  count  charged 
the  defendant  with  breaking  a  warehouse,  and  stealing  therein,  on  the 
3rd  of  March,  a.  d.  1851,  fifty  yards  of  woollen  cloth,  value  lOZ.,  the 
property  of  Isaac  Boocock  in  the  said  warehouse ;  the  second  count 
charged  a  simple  larcency  of  the  same  property,  on  the  same  daj-  and 
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year ;  the  third  count  charged  that  the  defendant,  on  the  same  da}-  and 
year,  feloniously  received  the  same  property,  knowing  it  to  have  been 
stolen. 

To  all  these  counts,  the  defendant  pleaded  not  guilty,  and  issue  was 
joined  on  the  part  of  the  Crown. 

At  the  trial,  it  was  proved  that  the  cloth  mentioned  in  the  indict- 
ment, had  been  stolen  in  the  night,  between  the  2nd  and  3rd  of  March, 
A.  D.  1851,  from  a  mill,  and  was  the  property  of  the  party  named  on 
that  behalf  in  the  indictment.  It  was  further  proved,  that  the  defendant 
was  found  in  possession  of  it  on  the  10th  of  March,  a.  d.  1851,  un- 
der circumstances  which,  it  was  suggested,  showed  an  attempt  to  con- 
ceal the  possession.  It  was  further  proved,  that  the  defendant,  upon 
the  cloth  being  discovered  in  his  possession,  declared  that  he  had  ob- 
tained the  cloth  from  a  woman,  who  was  called  as  a  witness  at  the  trial, 
on  the  part  of  the  prosecution,  and  who  swore  that  it  had  not  been 
obtained  from  her. 

The  counsel  for  the  prosecution  proposed  further  to  prove,  that  the 
defendant's  house  had  been  searched  within  an  hour  after  the  property 
named  in  the  indictment  was  found  in  his  possession,  and  that  upon 
this  search,  two  other  pieces  of  cloth  were  found  in  the  house  ;  and  also 
that  on  the  13th  of  December,  a.  d.  1850,  the  defendant  had  been  in 
possession  of  two  more  pieces  of  cloth,  and  that  these  four  pieces  of  cloth 
had  been  stolen  in  the  night  between  the  4th  and  5th  of  December,  a.  d. 
1850,  from  another  mill,  and  were  the  projierty  of  different  owners,  no 
one  of  whom  was  connected  with  the  owner  of  the  cloth  mentioned  in 
the  indictment. 

The  counsel  for  the  defendant  objected  to  the  reception  of  this 
evidence.  .  .  . 

The  Recorder  received  the  disputed  evidence  without  requiring  an 
abandonment  of  either  of  the  first  two  counts,  and  in  summing  up,  told 
the  jury  not  to  apply  it  to  either  of  the  first  two  counts  ;  but  he  told 
them  that  it  was  evidence  of  guilty  knowledge  under  the  third  count, 
without  desiring  them  not  to  take  it  into  consideration,  unless  they  be- 
lieved that  the  four  ends  of  cloth,  or  some  or  one  of  them,  were  or 
was  delivered  to  the  defendant,  or  stolen  by  the  person  who  delivered 
to  the  defendant  the  cloth  mentioned  in  the  indictment,  or  that  any 
of  the  four  pieces  of  cloth  was  delivered  to  the  defendant  at  the  same 
time,  or  stolen  from  the  same  person,  with  the  cloth  mentioned  in  the 
indictment. 

The  jury  found  the  defendant  not  guilty  on  the  first  count ;  not  guilty 
on  the  second  count ;  guilty  on  the  third  count. 

The  defendant  was  sentenced  to  be  transported  for  seven  years,  but 
execution  of  the  judgment  was  respited,  and  the  defendant  committed 
to  prison  until  the  questions  hereafter  mentioned  should  have  been  con- 
sidered and  decided. 

The  questions  for  the  opinion  of  this  Court  are,  whether,  under  the 
circumstances  above  mentioned,  — 
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First,  the  disputed  evidence  was  receivable  ; 

Secondly,  whether  the  direction  to  the  jury  was  correct. 

On  the  3rd  May,  this  case  was  argued  by  Pickering  for  the  Crown. 

[Parts  of  the  argument,  and  the  colloquy  with  the  judges  are  retained.] 

Aldeeson,  B.  —  In  H.  v.  Sirrell,  tried  before  my  Brother  Talfourd 
and  myself  at  Liverpool  the  last  Winter  Assizes,  there  was  evidence 
of  other  stolen  articles  being  found  in  the  hou^e,  and  that  circum- 
stance was  offered  in  evidence  on  the  part  of  the  prosecution,  but  we 
rejected  it. 

Pickering.  In  R.  v.  Mansfield,  C.  &  M.  140,  the  possession  by  the 
prisoner  of  other  articles,  found  under  circumstances  which  raised  a 
presumption  that  they  were  stolen,  was  allowed  to  be  proved,  though 
it  was  not  shown  from  whom  they  were  stolen. 

Coleridge,  J.  —  You  cannot  shut  out  evidence  of  any  other  property 
having  been  found  in  the  possession  of  the  prisoner  at  the  time  of  a 
search  being  made. 

Pickering.  The  property  here,  to  which  the  evidence  objected  to  re- 
lated, was  shown  to  have  been  in  the  possession  of  the  prisoner ;  but 
the  question  is,  whether  you  may  not  go  further,  and  prove  that  such 
property  was  stolen. 

Alderson,  B.  —  May  j-ou  not  as  well  contend  .that  on  an  indictment 
for  burglary,  which  necessarily  avers  an  intent  to  steal  (or  to  do  some 
felonious  act),  you  may  show  that  the  prisoner  committed  another 
burglary,  in  order  to  show  his  intention  to  steal,  &c.  ?  .  .  . 

Lord  Campbell,  C.  J.  —  The  moral  weight  of  such  evidence,  in  any 
individual  case,  would  no  doubt  be  very  great ;  but  the  law  is  a  system 
of  general  rules ;  and  it  does  not  admit  such  evidence,  because  of  the 
inconvenience  which  would  result  from  it. 

Pickering.  But  in  several  analogous  cases  the  law  does  admit  such 
evidence,  notwithstanding  the  inconvenience  ;  and  there  the  inconven- 
ience, which  is  confessedly  the  onlj'  ground  of  exclusion,  is  tolerated 
in  order  that  justice  may  not  be  defeated.  The  inconvenience  is  put 
upon  two  grounds  :  First,  that  of  the  prisoner  being  taken  by  surprise  ; 
Secondly,  of  many  different  issues  being  raised. 

Lord  Campbell,  C.  J.  —  Yes.    That  is  so.  .  .  . 

Aldekson,  B.  —  But  here  one  robbery  was  in  March,  and  the  other  in 
December  previous.  Can  j'ou  mention  any  case  where  evidence  has 
been  admitted  of  a  transaction  which  took  place  three  months  before  the 
time  to  which  the  indictment  relates  ? 

Pickering.  Yes.  In  Ball's  Case,  E.  &  R.  132,  the  former  uttering, 
of  which  evidence  was  given  to  show  a  guilty  knowledge,  took  place 
about  three  months  before  the  offence  charged  in  the  indictment.  But 
the  interval  of  time  which  may  have  elapsed  between  the  previous  of- 
fence, which  is  offered  in  evidence,  and  the  one  charged,  cannot  affect 
the  question.  It  can  only  affect  the  weight  of  the  evidence,  — not  its 
admissibility.  In  Whiley's  Case,  2  Leach,  983,  Lord  Ellenborough, 
C.  J.,  says,  "True  it  is  that  the  more  detached  the  previous  utterings 
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are  in  point  of  time  the  less  relation  they  will  bear  to  the  particular 
uttering  stated  in  the  indictment ;  and  when  they  are  so  distant,  the  only 
question  that  can  be  made  is,  whether  they  are  sufficient  to  warrant  the 
jury  in  making  any  inference  from  them  as  to  the  guilty  knowledge  of 
the  prisoner,  but  it  would  not  render  the  evidence  inadmissible.  Cir- 
cumstances of  this  kind  ma^^  produce  such  strong  evidence  as  to  leave 
no  doubt  as  to  the  prisoner's  knowledge  that  these  notes  were  forged." 
The  admissibilitj-  of  such  evidence  too  is  not  confined  to  previous  utter- 
ings  of  the  coin  of  the  realm,  or  of  Bank  of  England  notes,  or  notes 
belonging  to  the  same  bank.  Evidence  has  been  admitted  of  a  previous 
uttering  of  a  note  of  one  private  bank  in  order  to  show  a  guilty'  knowl- 
edge at  the  time  of  uttering  a  note  of  another  private  bank.  H.  v.  Kirk- 
wood,  Lewis,  C.  C.  103.  So  in  Ball's  Case,  1  Moo.  C.  C.  470,  in  order 
to  show  that  the  prisoner  uttered  a  Polish  note  with  a  guilty  knowledge, 
evidence  was  given,  —  not  that  he  had  previouslj'  uttered  another  Polish 
note,  or  anj'  other  Polish  note  at  all,  but  that  he  had  previously  agreed 
to  make  and  deliver  to  a  person  some  forged  Austrian  notes,  which  were 
never  in  fact  made. 

Aldeeson,  B.  — May  you  not  say,  that  at  any  rate  one  act  of  utter- 
ing is  similar  to  another  act  of  uttering? 

Pickering.  Not  in  any  other  sense  than  j-ou  can  say,  that  one  act 
of  receiving  stolen  cloth  is  similar  to  another  act  of  receiving  stolen 
cloth :  but  BaWs  Case  shows,  that  the  rule  respecting  the  admission  of 
such  evidence  is  not  so  confined ;  so  also  in  B,.  v.  Sough,  R.  &  R. 
120v  the  possession  of  other  bills  of  exchange,  forged  in  names  differ- 
ent from  the  one  in  the  bill,  which  was  the  subject  of  the  indictment, 
was  admitted  to  prove  the  guilty  knowledge.  If  in  such  cases  justice 
is  not  permitted  to  be  defeated  bj'  the  argument  drawn  from  the  incon- 
venience of  raising  different  issues,  wliy  should  it  in  the  present  case  ? 
In  order  to  prove  motive,  you  are  allowed  in  other  cases  to  give  evi- 
dence of  other  felonies  than  the  one  charged,  as  in  murder.  •B.  v. 
Clewes,  4  C.  &  P.  221 ;  B.  v.  Yokes,  R.  &  R.  531. 

Lord  Campbell,  C.  J.  — But  there  the  other  felony  was  shown  to 
have  some  connection  with  the  felonj'  charged. 

Pickering.  In  a  case  of  receiving,  to  what  extent  is  it  necessary 
to  show  a  connection  between  the  facts  offered  to  prove  the  guilty 
knowledge  and  the  offence  charged  ?  Is  the  rule  to  be  confined  to  cases 
which  are  in  all  particulars  identical  with  Dunn's  Case ;  or  is  the  evi- 
dence admissible,  if  the  goods  have  been  received  from  the  sam^  per- 
son, though  stolen  from  a  different  person,  or  at  a  different  time?  or 
will  it  be  admissible  if  the  other  articles  were  only  stolen  from  the  same 
person,  though  received  from  a  different  one,  or  at  a  different  time?  In 
civil  cases  this  evidence  has  been  admitted  to  show  knowledge  of  a 
forgery.  Gibson  v.  Hunter,  2  H.  Bl.  288.  There  in  order  to  prove, 
among  other  things,  that  the  defendant  knew  that  the  bill,  on  which  the 
action  was  brought,  contained,  at  the  time  of  his  acceptance  of  it,  the 
name  of  a  fictitious  payee,  evidence  was  held  admissible  by  the  House 
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of  Lords,  to  show  that  the  defendant  had  accepted  other  bills  which 
contained  the  names  of  other  paj-eea,  all  of  which  were  fictitious. 

Lord  Campbell,  C.  J.  —  In  ray  opinion,  there  was  no  more  ground 
for  admitting  the  evidence  under  the  third  count  than  under  the  first  or 
second.  Under  the  two  latter,  it  would  have  been  evidence  of  the 
prisoner  being  a  bad  man,  and  likely'  to  commit  the  offences  there 
charged.  But  the  English  law  does  not  permit  the  issue  of  criminal 
trials  to  depend  on  this  species  of  evidence.  So  under  the  third  count, 
the  evidence  would  only  show  the  prisoner  to  be  a  bad  man ;  it  would 
not  be  direct  evidence  of  the  particular  fact  in  issue  ;  viz.,  that  at  the 
time  of  his  receiving  these  specific  articles  he  knew  them  to  be  stolen. 
The  cases  of  uttering  with  a  guilty  knowledge  certainly  go  very  far,  and 
I  should  be  very  unwilling  to  apply  their  principle  generally  to  the  crim- 
inal law.  One  ground  upon  which  the  evidence  has  been  held  admis- 
sible there  may  be  that  the  prisoner  might  be  supposed  from  previous 
utterings  of  forged  notes,  &c.,  to  have  acquired  a  knowledge  of  what 
is  a  forged  document,  and  what  is  not.  But  if  that  be  so,  there  is  no 
a,nalogous  scienter  in  this  case.  I  agree  in  the  view  taken  by  my  Brothers 
Alderson  and  Talfourd  in  Sirrell's  Case. 

Alderson,  B.  —  I  am  also  of  opinion,  that  this  evidence  was  inad- 
missible. One  reason  why  such  evidence  has  been  held  to  be  admis- 
sible in  charges  of  uttering,  may  be,  that  one  act  of  uttering  a  forged 
note  or  bill  maj-  be  said  to  be  similar  to  another  act  of  uttering  a  forged 
note  or  bill.  And  so  it  is  clear  that  the  act  received  in  evidence,  is  of 
the  ^ame  nature  as  that  which  it  is  admitted  to  explain.  But  here  the 
evidence  merely  went  to  show  that  the  prisoner  was  in  possession  of 
other  property  which  had  been  stolen  in  the  previous  December,  and  not 
that  he  had  received  such  property  knowing  it  to  be  stolen.  Now  the 
mere  possession  of  stolen  property  is  evidence,  prMia  facie,  not  of  re- 
ceiving, but  of  stealing ;  and  to  admit  such  evidence  in  the  present  case, 
would  be  to  allow  a  prosecutor,  in  order  to  make  out  that  a  prisoner  had 
received  property  with  a  guilty  knowledge,  which  had  been  stolen  in 
March,  to  show  that  the  prisoner  had  in  the  December  previous  stolen 
some  other  property  from  another  place,  and  belonging  to  other  persons. 
In 'other  words,  we  are  asked  to  say,  that  in  order  to  show  that  the 
prisoner  had  committed  one  felony,  the  prosecutor  may  prove  that  he 
committed  a  totallj'  different  felony  some  time  before.  Such  evidence 
cannot  be  admissible. 

Coleridge,  J.,  Platt,  B.,  and  Talfourd,  J.,  concurred.' 

1  For  statutoiy  changes  in  England,  see  Stephen  Dig.  Ev.  Art.  11.  —  Ed. 
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THE  QUEEN  v.  FEANCIS. 

Court  for  Crown  Cases  Reserved.     1874. 

\_Reported  L.  R.  2  0.  C.  B.  128.] ' 

Case  stated  by  Blackburn,  J. 

The  prisoner  was  indicted  at  Northampton  Assizes  jointly  with  one 
Joseph  Roberts.  The  indictment  contained  counts  for  a  conspiracy'  to 
defraud,  and  also  a  count  for  an  attempt  to  obtain  money  from  one 
George  "Walters  by  false  pretences,  inter  alia,  that  a  ring  was  a  dia- 
mond ring ;  and  a  count  for  attempting  to  obtain  monej'  from  Caleb 
Dyer  by  a  similar  false  pretence.  .   .  . 

Francis'  statement  when  taken,  and  his  defence  at  the  trial,  was  that 
be  did  not  know  that  the  ring  was  false,  he  being  emploj-ed,  as  he  said, 
by  Roberts  to  pawn  the  ring,  and  believing  his  assertion  that  it  was  a 
diamond  ring. 

Evidence  was  then  offered,  in  order  to  prove  guilty  knowledge  in 
Francis,  that  he  bad  shortly  before  offered  other  false  articles  to  other 
pawnbrokers.  The  learned  judge  admitted  the  evidence,  but  as  the 
cases  relied  on  by  the  prosecution  were  all  cases  either  of  forgery  or 
uttering  counterfeit  coin,  he  reserved  the  question  whether  on  such  a 
charge  as  this  such  evidence  was  admissible  for  the  purpose  of  proving 
guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th  of  January,  1873, 
at  Bedford,  the  prisoner  Francis  obtained  35s.  from  a  pawnbroker  of 
the  name  of  Lazenby,  on  the  pledge  of  a  chain,  represented  bj'  him  to 
be  a  gold  chain,  and  that  he  then  gave  a  false  name  and  address.  The 
chain  was  produced  in  court,  and  evidence  was  given  that  it  was  silver 
coated  with  gold,  and  not  worth  35s. 

On  the  same  day,  the  6th  of  January,  Francis,  at  Leicester,  offered 
to  a  pawnbroker  called  Stowe,'who  was  called  as  a  witness,  in  pledge 
a  watch  and  a  cluster  ring,  consisting,  as  he  said,  of  diamonds,  and 
asked  for  an  advance  of  £15  upon  them.  The  pawnbroker  refused  to 
advance  anything,  telling  him  the  ring  was  not  a  diamond  ring. 

On  the  same  day  Francis  offered  in  pawn  to  Taylor,  also  called  as  a 
witness,  the  son  of  a  pawnbroker  in  Leicester,  a  watch  and  a  cluster 
ring,  which, he  said  was  a  diamond  ring,  and  asked  £13  on  them. 
Taylor  thought  the  ring  not  a  diamond  ring,  but  did  not  say  so  to  the 
prisoner.  He  told  him  that  he  could  not  advance  so  much  in  the  ab- 
sence of  his  father,  and  desired  the  prisoner  to  come  again  next  day. 
He  did  not  do  so.  .  .  . 

The  question  for  the  opinion  of  the  Court  was,  whether  the  evidence 
above  mentioned  was  properly  received  for  the  purpose  of  proving 
guilty  knowledge.  ... 

'  A  part  of  the  ease  is  omitted. 
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Sensman,  for  the  prisoner. 

No  counsel  appeared  for  the  prosecution. 

The  judgment  of  the  Court  (Lobd  Colebidgb,  C.  J.,  Blackburn  and 
Lush,  JJ.,  and  Pigott  and  Cleasbt,  BB.)  was  delivered  in  the  Court 
of  Common  Pleas  by 

Lord  Coleridge,  C.  J.  .  -C^t  seems  clear  upon  principle  that  when; 
the  fact  of  the  prisoner  having  done  the  thing  charged  is  proved,  and" 
the  only  remaining  question  is,  whether  at  the  time  he  did  it  he  had  } 
guilty  knowledge  of  the  quality  of  his  act  or  acted  under  a  mistake,  evi-l 
dence  of  the  class  received  must  be  admissible.    It  tends  to  show  that ' 
he  was  pursuing  a  course  of  similar  acts,  and  t^reby  it  raises  a  pre-| 
sumption  that  he  was  not  acting  under  a  mist^^^  It  is  not  conclusive,  i 
for  a  man  maj'  be  many  times  under  a  similar  mistake,  or  may  be  many 
times  the  dupe  of  another ;  but  it  is  less  likely  he  should  be  so  often 
than  once,  and  everj'  circumstance  which  shows  he  was  not  under  a 
mistake  on  aiiy  one  of  these  occasions  strengthens  the  presumption  that 
he  was  not  on  the  last,  and  this  is  amply  borne  out  bj'  authority'.   In  the 
case  of  Hex  v.  Tattersall,  mentioned  by  Lord  Ellenborough  in  Eex  v. 
Whiley,  2  Lea,  Cr.  C.  983,  the  question  reserved  b3'  Charabre,  J.,  was 
whether  the  prisoner  had  not  furnished  pregnant  evidence,  and  whether 
the  juiy,  from  his  conduct  on  one  occasion,  might  not  infer  his  knowl- 
edge on  another.    The  opinion  of  the  judges  was  that  the  jury  were  at 
liberty  to  make  such  an  inference.     The  cases  in  which  this  has  been 
acted  on  are  most  commonly  cases  of  uttering  forged  documents  or 
base  coins,  but  they  are  not  confined  to  those  cases. 

Now,  in  the  present  case,  the  prisoner  was  tried  on  two  charges  of 
attempting  on  the  8th  of  January,  at  Northampton,  to  obtain  monej"- 
from  two  different  pawnbrokers  by  the  false  pretence  that  a  worthless 
piece  of  jewelry  consisted  of  real  stones.  Evidence  that  he,  on  the  6th 
of  January,  at  Bedford,  obtained  money  from  another  pawnbroker  on 
the  pledge  of  a  chain  which  he  represented  to  be  gold,  when  it  in  fact 
was  not  gold,  was  surely  matter  from  whic6  the  jury  might  infer  that 
he  was  in  a  course  of  cheating  pawnbrokers  by  knowingly  passing  off 
on  them  false  articles  under  the  pretence  that  they  were  genuine,  and 
that  inference  was  greatly  strengthened  by  the  fact  that  he  at  that  time 
gave  a  false  name,  and  though  the  charge  bn  which  he  was  tried  was 
for  attempting  to  pass  off  a  false  ring,  the  inference  that  he  had  guilty 
knowledge  is  as  legitimate  as  if  it  had  been  a  Second  false  chain.  .  .    . 

Conmction  affirmed. 


18 


274  COMMONWEALTH   V.    ROBINSON.  [CHAP.  11. 


COMMONWEALTH  v.   ROBINSON. 

ScpEEME  Judicial  Court  of  Massachusetts.     1888. 

[Eepai-ted  146  Mass.  571.]  i 

Indictment  for  the  murder  of  Prince  Arthur  Freeman  by  poisoning. 
At  the  trial,  before  Field  and  Knowlton,  JJ.,  there  was  evidence 
tending  to  prove  the  following  facts. 

In  February,  1885,  Freeman  occupied  a  tenement  in  South  Boston 
with  his  wife,  Annie  Freeman,  who  was  a  sister  of  the  defendant,  and 
their  two  children.  On  February  20,  1885,  the  defendant  called  upon 
her  sister,  staying  but  a  short  time,  and  on  February  23,  1885,  again 
went  to  her  sister's  house  to  take  care  of  her,  and  there  stayed  uutil 
Mrs.  Freeman  died,  on  February  26,  1885,  after  an  illness  of  about 
three  weeks.  The  children  had  been  taken  to  the  defendant's  house  in 
Cambridge  on  February-  22,  and,  immediately  after  the  death  of  his 
wife,  Freeman  went  to  live  with  the  defendant,  and  there  remained, 
with  his  children,  one  of  whom  died  in  April,  1885.  In  1882  Freeman 
took  out  a  certificate  of  insurance  for  $2000  in  the  United  Order  of 
Pilgrim  Fathers,  his  wife  being  the  beneficiary  named  in  the  certificate, 
and  after  her  death,  on  or  about  May  13,  1885,  appointed  the  defend- 
ant his  beneficiary  under  the  certificate,  as  authorized  by  the  b3-laws  of 
the  order.  Freeman,  while  still  an  inmate  of  the  defendant's  family, 
died,  on  June  27,  1885,  after  an  illness  of  about  six  days,  from  the 
effects  of  arsenic  administered  to  him  by  the  defendant.  From  a  pejiod 
prior  to  1885,  the  defendant  had  been  indebted  to  different  persons  to 
the  amount  of  six  or  seven  hundred  dollars,  which  she  was  unable  to 
.  paj',  and  for  which  she  had  been  hard  pressed  by  her  creditors,  and  this 
indebtedness  she  paid  off  out  of  Freeman's  insurance,  which  she  duly 
received  from  the  order  on  September  23,  1885. 

The  government  contended  —  and  offered,  for  the  sole  purpose  of 
establishing  the  defendant's  motive  in  killing  Freeman,  evidence  to 
prove  —  that  prior  to  the  death  of  Annie  Freeman  the  defendant  had 
formed  the  plan  and  intention  of  securing  to  her  own  use  the  $2000  of 
insurance,  and  as  a  means  of  accomplishing  this  result,  and  as  a  part  of 
the  scheme,  determined  first  to  kill  her,  then  to  induce  Freeman  to 
make  her  the  beneficiarj*  under  the  certificate,  and  then  to  kill  him.  .  . . 

The  government  thereupon  offered  evidence  to  prove  such  a  scheme 
on  the  part  of  the  defendant,  which  was  admitted.  This  contention  of 
the  government,  and  offer  of  evidence  of  the  alleged  scheme  and  inten- 
tion of  the  defendant,  the  arguments  of  counsel,  and  the  above  ruling  of 
the  court  thereon,  were  all  made  in  open  court,  in  the  presence  of  the 
defendant,  but  in  the  absence  of  the  jur}-.  .  .  . 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 

exceptions. 

'  A  paii:  of  the  case  is  omitted. 
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J.  B.  Goodrich  and  D.  F.  Crane,  for  the  defendant. 

A.  J.  Waterman,  Attorney-General  {H.  C.  Bliss,  Assistant  Attor- 
nej'-General  with  him),  for  the  Commonwealth. 

C.  Allen,'  J.  We  have  given  to  this  case  a  degree  of  attention  com- 
mensurate with  its  importance,  and  have  come  to  the  conclusion  that 
there  was  no  error  in  the  conduct  of  the  trial.  ^ 

While  it  is  well  settled  in  this  Commonwealth,  that,  on  the  trial  of  an 
indictment,  the  government  eannot  be  allowed  to  prove  other  indepen- 
dent crimes  for  the  purpose  of  showing  that  the  defendant  is  wicked 
enough  to  commit  the  crime  on  trial,  this  rule  does  not  extend  so  far  as 
to  exclude  evidence  of  acts  or  crimes  which  are  shown  to  have  been 
committed  as  part  of  the  same  common  purpose,  or  in  pursuance  of  it. 
Commonwealth  v.  Jackson,  132  Mass.  16,  18 ;  Com,tnonwealth  v.' 
Blood,  141  Mass.  571,  575.  In  such  cases  there  is  a  distinct  and  sig- 
nificant probative  effect,  resulting  from  the  continuance  of  the  same 
plan  or  scheme,  and  from  the  doing  of  other  acts  in  pursuance  thereof. 
It  is  somewhat  of  the  nature  of  threats  or  declarations  of  intention,  but 
•  more  especially  of  preparations  for  the  commission  of  the  crime  which 
is  the  subject  of  the  indictment.  If,  for  example,  it  could  be  shown 
that  a  defendant  had  formed  a  settled  purpose  to  obtain  certain  prop- 
erty, which  could  only  be  got  b}'  doing  several  preliminary  things,  the 
last  of  which  in  the  order  of  time  was  criminal,  the  governnjent  might 
show,  on  his  trial  for  the  commission  of  that  last  criminal  act,  that  he 
had  foVmed  the  purpose  to  accomplish  the  result  of  obtaining  the  prop- 
erty, and  that  he  had  done  all  of  the  preliminary-  things  which  were 
necessary-  to  that  end.  This  would  be  quite  plain  if  the  evidence  of  the 
purpose  were  direct  and  clear ;  as  if  a  letter  in  the  defendant's  hand- 
writing should  be  discovered,  stating  in  terms  to  a  confederate  his  pur- 
pose to  obtain  the  property  by  the  doing  of  the  several  successive  acts, 
the  last  of  which  was  the  criminal  act  on  trial.  In  such  case,  no  one 
would  question  that  proof  might  be  offered  that  the  defendant  had  done 
aU  the  preliminar3-  acts  referred  to,  which  were  necessary  steps  in  the 
accomplishment  of  his  purpose.  But  such  purpose  may  also  be  shown 
by  circumstantial  evidence.  It  is,  indeed,  usually  the  case,  that  inten- 
tions, plans,  purposes,  can  only  be  shown  in  this  way.  Express  decla 
rations  of  intention,  or  confessions,  are  comparatively  rare  ;  and  there. 
fore  all  the  circumstances  of  the  defendant's  situation,  conduct,  speech, 
silence,  motives,  may  be  considered.  The  plan  itself,  and  the  acts 
done  in  pursuance  of  it,  may  all  be  proved  by  circumstantial  evidence, 
if  they  are  of  themselves  relevant  and  material  to  the  case  on  trial. 
And  in  such  a  case  it  makes  no  difference  whether  the  preliminary  acts 
are  criminal  or  not ;  otherwise,  the  greater  the  criminal,  the  greater  his 
immunity.  Such  preliminary  acts  are  not  competent  because  they  are 
criminal,  but  because  they  are  relevant  to  the  issue  on  trial ;  and  the 
fact  that  they  are  criminal  does  not  render  them  irrelevant.  Suppose, 
for  further  example,  one  is  charged  with  breaking  a  bank,  and  there  is 
evidence  that  he  had  made  preliminary  examinations  from  a  neighbor- 
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ing  room  ;  the  fact  that  his  occupation  of  such  room  was  accomplished 
by  a  criminal  breaking  and  entering  would  not  render  the  evidence  in- 
competent. It  is  sometimes  said  that  such  evidence  may  be  introduced  i| 
where  the  several  crimes  form  part  of  one  entire  transaction  ;  but  it  is  'i 
perhaps  better  to  say,  where  they  have  some  connection  with  each 
other,  as  a  part  of  the  same  plan,  or  induced  by  the  same  motive.  Pre- 
cedent acts  which  render  the  commission  of  the  crime  charged  more 
easy,  more  safe,  more  certain,  more  efltective  to  produce  the  ultimate 
result  which  formed  the  general  motive  and  inducement,  if  done  with 
that  intention  and  purpose,  have  such  a  connection  with  the  crime 
charged  as  to  be  admissible,  though  they  are  also  of  themselves 
criminal. 

"We  do  not  understand  that  this  general  view,  stated  thus,  is  dis- 
tinctly controverted  by  the  counsel  fpr  the  prisoner,  and  it  is  supported 
by  a  great  number  of  decisions,  only  a  few  of  which  are  here  cited. 
Commonwealth  v.  Scott,  123  Mass.  222  ;  Commonwealth  v.  Choate, 
105  Mass.  451 ;  Swan  v.  Commonwealth,  104  Penn.  St.  218  ;  Goeresn 
V.  Commonwealth,  99  Penn.  St.  388 ;  Shaffner  v.  Commonwealth,  72  - 
Penn.  St.  60  ;  Mayer  v.  People,  80  N.  Y.  364,  375.  See  also  Jordan 
V.  Osgood,  109  Mass.  457.  For  cases  where  such  connection  was  not 
shown,  but  where  the  principle  was  recognized,  see  Com.m.onwealth  v. 
Jackson,  132  Mass.  16;  State  v.  Lapage,  57  N.  H.  245,  295  ;  People 
V.  Sharp  (opinion  by  Peckham,  J.),  107  N.  Y.  427,  466.  .  .  . 

Exceptions  overruled.^ 

1  The  principles  of  exclusion  which  are  illustrated  in  this  section  allow  of  much 
difference  in  the  practical  application  of  them  ;  and  the  appellate  courts  rightly 
incline  against  a  revision  of  the  determinations  of  the  trial  judge.  In  determining 
when  and  how  far  these  principles  apply,  much  circumspection  is  required.  Allowance 
must  be  made  for  the  discursive  nature  of  some  issues,  as  that  of  insanity,  which  often 
ranges  over  many  years  (  Wright  v.  Doe  d.  Tatham,  7  A.  &  E.  313)  ;  for  the  necessi- 
ties of  certain  situations,  as  in  obscure  cases  turning  upon  what  is  called  circumstantial 
evidence  (Com.  v.  Webster,  5  Cush.  313-314  ;  Shepherd  v.  People,  19  N.  Y.  544-545)  ; 
and  for  a  difference  of  habit  and  tradition  in  different  courts.  Always,  moi-eover,  here 
and  elsewhere,  it  must  be  remembered  that  evidence  inadmissible  for  one  purpose  may 
be  receivable  for  another  (1  Greenl.  Ev.  s.  52  ;  Scott  v.  Sampson,  8  Q.  B.  D.  491  ;  Gin- 
drat  V.  People  (111.),  27  N.  E.  Bep.  1085  ;  State  v.  Spendlove,  44  Kas.  1  ;  State  v.  Bay- 
mond,  21  Atl.  Kep.  (N.  J.)  328  ;  Steph.  Dig.  Ev.  Art.  12).  —Ed. 
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SECTION  II. ' 

CHARACTEB  OP  THE  PARTIES  TO  THE   LITIGATION. 


THE  ATTORNEY   GENERAL  v.  BOWMAN. 

Sittings  at  Westminster.    January  16,  1791. 

[Reported  'h  B.  &  P.  532,  iwU  (a).] 

Upon  the  trial  of  an  information  against  the  defendant  for  keeping 
false  weights,  and  for  offering  to  corrupt  an  officer,  the  defendant's 
counsel  called  a  witness  to  character.  The  evidence  being  objected  to 
by  the  Court, 

Plumer,  tot  the  defendant,  urged  that  it  was  admissible  as  tending 
to  show  that  the  defendant  was  incapable  of  the  crime  imputed  to  him. 
He  said  that  such  evidence  had  been  received  on  the  Oxford  Circuit  in 
an  action  upon  the  statute  for  cheating  at  play,  imputing  a  general 
fraud ;  and  that  he  believed  it  had  also  been  received  in  a  revenue 
prosecution  in  the  Exchequer,  either  for  forging  or  making  use  of  a 
false  stamp.^: 

Newnham,  contra,  insisted  that  such  evidence  had  never  been  re- 
ceived in  any  penal  action,  and  that  the  information  was  not  a  criminal 
proceeding,  far  that  Lord  Chief  Baron  Parker  had  often'  said  that  the 
Court  of  Exchequer  had  no  criminal  jurisdiction. 

Etrb,  C.  B.  Fl  cannot  admit  this  evidence  in  a  civil  suio  The  of- 
fence imputed  n^he  information  is  not  in  the'  shape  of  a  crime.  It 
would  be  contrary' to  the  true  line  of  distinction  to  admit  it,  which  is 
this:  VastLin  a  direct  prosecution  for  a  crime,  such  evidence  is  admis- 
sible; tout  where  the  prosecution  ■  is  not  djrectly  for  the  crime  but  for 
the  penalty,  as  in  this  information,  it  is  nqQ  If  evidence  to  character 
were  admissible  in  such  a  case  as  this,  it  would-  be  necessary  to  try 
character  in  every  charge  of  fraud  upon  the  Excise  and'  Gustom-House 
Laws.  The  defendant  may  move  the  Court  upon  the  ground  of  evi- 
dence having  been  rejected  which  ought  to  have  been  rfeceived,  but  I 
am  of  opinion  that  the  evidence  offered  is  not  admissible. 
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COMMONWEALTH   v.   HARDY. 
Supreme  Judicial  Court  of  Massachusetts.     1807. 

[Reported  2  Mass.  317.] 

[The  defendant  was  indicted  for  murder.-    See  2  Mass.  303. J 

At  the  first  trial  of  Hard}-,  the  prisoner's  counsel  offered  some  evi- 
dence as  to  his  general  character.  The  Solicitor-General  objected  to 
its  being  received,  on  the  ground  that  it  had  been  heretofore  uniformly 
rejected  upon  criminal  trials  in  this  state.  The  prisoner's  counsel 
urged  that  such  testimon}'  was  calculated  to  have  great  weight  with  a 
jury  in  all  doubtful  cases ;  whether  the  doubt  arises  from  the  nature  of 
the  testimony,  or  from  the  chai-acter  of  the  witnesses  for  the  prosecu- 
tion. If  such  testimony  is  rejected,  it  follows,  that  a  man's  good  name 
will  cease  to  be  of  value  to  him  in  a  case  in  which  it  ought  to  be  ines- 
timable. It  is  now  the  practice  of  the  English  courts  to  admit  testi- 
mony of  general  character,  to  be  offered  by  ever}-  person  on  trial,  even 
for  a  misdemeanor.  Surely  it  is  proper  that  the  practice  here  should  be 
changed,  at  least,  in  cases  where  the  life  of  a  citizen  is  in  question. 

The  court  unanimously  admitted  the  evidence. 

Paksons,  C.  J.,  said  that  he  was  of  opinion  that  a  prisoner  ought  to 
be  permitted  to  give  in  evidence  his  general  character  in  all  case^;  for 
he  did  not  see  why  it  should  be  evidence  in  a  capital  case,  and  not  in 
cases  of  an  inferior  degrees  In  doubtful  cases,  a  good  general  charac- 
ter, clearly  established,  ought  to  have  weight  with  a  jury  ;  but  it  ought 
not  to  prevail  against  the  positive  testimony  of  credible  witnesses. 
Whenever  the  defendant  chooses  to  call  witnesses  to  prove  his  general 
character  to  be  good,  the  prosecutor  may  offer  witnesses  to  disprove 
theu-  testimony.  But  it  is  not  competent  for  the  prosecutor  to  go  into 
this  inquiry,  until  the  defendant  has  voluntarily  put  his  character  in 
issue,  and  in  such  case  there  can  be  no  examination  as  to  particular 
facts. 

Sewall  and  Parker,  JJ.,  %id  that  they  were  not  prepared  to  say 
that  testimony  of  general  character  should  be  admitted  in  behalf  of  the 
defendant  in  all  criminal  prosecutions ;  but  they  were  clearly  of  opinion 
that  it  might  be  admitted  in  capital  cases,  in  favor  of  lif^ 
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EEGINA  V.   ROWTON. 
Court  for  Crown  Cases  Reserved.     1865. 

[Reported  Leigh  &  Gave,  520.]  l 

Indictmekt  for  an  indecent  assault  upon  a  boy  fourteen  j-ears  old. 
At  the  trial  before  the  Deputy  Assistant  Judge  of  the  County  of  Mid- 
dlesex, several  witnesses  for  the  defendant  testified  to  his  good  char- 
acter as  a  moral  and  well-conducted  man.  The  prosecution  called  a 
witness  to  contradict  this,  who  was  received  under  the  defendant's  ob- 
jection that  no  such  evidence  was  admissible.  The  witness  was  asked, 
"  What  is  the  defendant's  general  character  for  decency  and  morality 
of  conduct?"  His  reply  was,  "I  know  nothing  of  the  neighbor- 
hood's opinion,  because  I  was  onlj'  a  boy  at  school  when  I  knew  him ; 
but  my  own  opinion,  and  the  opinion  of  my  brothers  who  were  also 
pupils  of  his,  is  that  his  character  is  that  of  a  man  capable  of  the 
grossest  indecency  and  the  most  flagrant  iramoralitj-."  This  evidence 
was  received  under  objection.  The  defendant  was  convicted.  A  case 
was  stated  by  the  Deputy  Assistant  Judge,  and  the  opinion  of  the  Jus- 
tices was  asked  upon  the  following  questions :  First.  Whether,  when 
witnesses  have  given  a  defendant  a  good  character,  any  evidence  is  ad- 
missible to  contradict?  Secondly.  Whether  the  answer  made  by  the 
witness  in  this  case  was  properly  left  to  the  jury  ? 

This  case  was  argued  on  the  19th  of  November,  1864,  before  Pollock, 
C.  B.,  Willes,  J.,  Channel,  B.,  Byles,  J.,  and  Shee,  J.,  by  Sleigh  for  the 
prisoner,  and  Tayler  for  the  Crown.  At  the  conclusion  of  their  argu- 
ment the  Court  took  time  to  consider  their  judgment ;  but,  there  being  a 
difference  of  opinion  among  the  judges,  a  rehearing  before  the  full  Court 
was  directed;  and  accordingly,  on  the  21st  and  28th  of  January,  1865, 
the  case  was  again  argued  before  Cockburn,  C.  J.,  Erle,  C.  J.,  Pollock, 
C.  B.,  Williams,  J.,  Martin,  B.,  Willes,  J.,  Channell,  B.,  Byles,  J., 
Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  Pigott,  B.,  and  Shee,  J. 

Sleigh,  for  the  prisoner. 

Tayler,  for  the  Crown. 

Cockburn,  C.  J.  .  .  .  Assuming,  then,  that  evidence  was  receivable 
to  rebut  the  evidence  of  good  character,  the  second  question  is,  wag 
the  answer  which  was  given  in  this  case,  in  reply  to  a  perfectly  legiti- 
mate question,  such  an  answer  as  could  properl3'  be  left  to  the  jur3-? 
Now,  in  determining  this  point,  it  is  necessary'  to  consider  what  is 
the  meaning  of  evidence  of  character.  Does  it  mean  evidence  of 
general  reputation  or  evidence  of  disposition?  I  am  of  opinion 
that  it  means  evidence  of  general  reputation.  What  you  want  to 
get  at  is  the  tendenc}-  and  disposition  of  the  man's  mind  towards 
committing  or  abstaining  from  committing  the  class  of  crime  with 

1  A  part  of  the  case  is  omitted,  and  the  statement  of  facts  is  condensed. 
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which  he  stands  charged ;  but  no  one  has  ever  heard  the  question, 
What  is  the  tendency  and  disposition  of  the  prisoner's  mind?  put 
directly.  The  only  way  of  getting  at  it  is  by  giving  evidence  of  his 
general  character  founded  on  his  general  reputation  in  the  neighbor- 
hood in  which  he  lives.  That,  in  my  opinion,  is  the  sense  in  which  the 
word  "  character  "  is  to  be  taken,  when  evidence  of  character  is  spoken 
of.  The  fact  that  a  man  has  an  unblemished  reputation  leads  to  the 
presumption  that  he  is  incapable  of  coratoitting  the  crime  for  which  he 
is  being  tried.  We  are  not  now  considering  whether  it  is  desirable 
that  the  law  of  England  should  be  altered,  ^—  whether  it  is  expedient 
to  import  the  practice  of  other  countries  and  go  into  the  prisoner's  an- 
tecedents for  the  purpose  of  showing  that  he  is  likely  to  commit  the 
crime  with  which  he  is  charged,  or,  stopping  short  of  that,  whether 
it  would  be  wise  to  allow  the  prisoner  to  go  into  facts  for  the  purpose 
of  showing  that  he  is  incapable  of  committing  the  crime  charged 
against  him.  It  is  quite  clear  that,  as  the  law  now  stands,  the  prisoner 
cannot  give  evidence  of  particular  facts,  although  one  fact  would  weigh 
more  than  the  opinion  of  all  his  friends  and  neighbors.  So,  too,  evi- 
dence of  antecedent  bad  conduct  would  form  equally  good  ground  for 
inferring  the  prisoner's  guilt,  yet  it  is  quite  clear  evidence  of  that  kind 
is  inadmissible.  The  allowing  evidence  of  good  character  has  arisen 
from  the  fairness  of  our  laws,  and  is  an  anomalous  exception  to  the 
general  rule.  It  is  quite  true  that  evidence  of  character  is  most  cogent 
when  it  is  preceded  by  a  statement  showing  that  the  witness  has  had 
opportunities  of  acquiring  information  upon  the  subject  beyond  what 
the  man's  neighbors  in  general  would  have ;  and  in  pi'actice  the  admis- 
sion of  such  statements  is  often  carried  beyond  the  letter  of  the  law  in 
favor  of  the  prisoner.  It  is,  moreover,  most  essential  that  a  witness 
who  comes  forward  to  give  a  man  a  good  character  should  himself  have 
a  good  opinion  of  him  ;  for  otherwise  he  would  only  be  deceiving  the 
jury ;  and  so  the  strict  rule  is  often  exceeded.  But  when  we  consider 
what,  in  the  strict  interpretation  of  the  law,  is  the  limit  of  such  evi- 
dence, in  my  judgment  it  must  be  restricted  to  the  man's  general  repu- 
tation, and  must  not  extend  to  the  individual  opinion  of  the  witness. 
Some  time  back  I  put  this  question :  Suppose  a  witness  is  called  who 
says  that  he  knows  nothing  of  the  general  character  of  the  accused, 
but  that  he  has  had  abundant  opportunities  of  forming  an  individual 
opinion  as  to  his  honesty  or  the  particular  moral  quality  that  ma}'  be  in 
question  in  the  particular  case.  Surelj-,  if  such  evidence  were  objected 
to,  it  would  be  inadmissible. 

If  that  be  the  true  doctrine  as  to  the  admissibility  of  evidence  to 
character  in  lavor  of  the  prisoner,  the  next  question  is,  within  what 
limits  must  the  rebutting  evidence  be  confined?  I  think  that  that  evi- 
dence must  be  of  the  same  character,  and  confined  within  the  same 
limits,  —  that,  as  the  prisoner  can  only  give  evidence  of  general  good 
character,  so  the  evidence  called  to  rebut  it  must  be  evidence  of  the 
same  general  description,  showiiag  that  the  evidence  which  has  been 
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given  in  favor  of  the  prisoner  is  not  true,  but  tiiat  the  man's  general 
reputation  is  bad.  In  this  case  the  witness  disclaims  all  knowledge  of 
the  general  reputation  of  the  accused.  I  take  his  meaning  to  be  this : 
"  I  know  nothing  of  the  opinion  of  those  with  whom  the  man  has  in  the 
ordinary  occupations  of  life  been  brought  into  contact.  I  knew  him, 
and  so  did  two  brothers  of  mine,  when  we  were  at  school ;  and  in  mj- 
opinion  his  disposition  "  (for  that  is  the  sense  in  which  the  word  "  char- 
acter" is  used  by  the  witness)  "  is  such,  that  he  is  capable  of  com- 
mitting the  class  of  offences  with  which  he  stands  charged."  I  am 
strongly  of  opinion  that  that  answer  was  not  admissible.  As,  when  a 
witness  is  called  to  speak  to  the  character  of  the  accused,  he  cannot 
say,  "  I  know  nothing  of  his  general  character,  bat  I  have  had  an  op- 
portunity of  forming  an  opinion  as  to  his  disposition,  and  I  consider 
him  incapable  of  committing  this  offence ; "  so  here,  when  the  witness 
declared  that  he  knew  nothing  of  the  general  character  of  the  accused, 
but  that  in  his  opinion  the  prisoner's  disposition  was  such  as  to  make 
it  likely  that  he  would  commit  the  offence  in  question,  applying  the 
same  principle,  the  answer  was  inadmissible.  .  .  . 

Erie,  C.J.  .  .  .  What  is  the  principle  on  which  evidence  of  char- 
acter is  admitted?  It  seems  to  me  that  such  evidence  is  admissible  for 
the  purpose  of  showing  the  disposition  of  the  partj-  accused,  and  basing 
thereon  a  presumption  that  he  did  not  commit  the  crime  imputed  to 
him.  Disposition  cannot  be  ascertained  directlj' ;  it  is  only  to  be  as- 
certained bj'  the  opinion  formed  concerning  the  man,  which  must  be 
founded  either  On  personal  experience  or  on  the  expression  of  opinion 
by  others,  whose  opinion  again  ought  to  be  founded  on  their  personal 
experience.  The  question  between  us  is,  whether  the  Court  is  at  liberty 
to  receive  a  statement  of  the  disposition  of  a  prisoner,  founded  on  the 
personal  experience  of  the  witness,  who  attends  to  give  evidence  and 
state  that  estimate  which  long  personal  knowledge  of  and  acquaintance 
with  the  prisoner  has  enabled  him  to  form.  I  think  that  each  source  of 
evidence  is  admissible.  You  ma}'  give  in  evidence  the  general  rumor 
prevalent  in  the  prisoner's  neighborhood,  and,  according  to  my  experi- 
ence, j-ou  mjty  have  also  the  personal  judgment  of  those  who  are  capable 
of  forming  a  more  real,  substantial,  guiding  opinion  than  that  which  is 
to  be  gathered  from  general  rumor.  I  never  saw  a  witness  examined  to 
character  without  an  inquirj'  being  made  into  his  personal  means  of  knowl- 
edge of  that  character.  The  evidence  goes  to  the  jury  depending  entirely 
upon  the  personal  experience  of  the  witness  who  has  offered  his  testimony. 
Suppose  a  witness  to  character  were  to  say,  "This  man  has  been  in 
my  employ  for  twenty  years.  I  have  had  experience  of  his  conduct ; 
but  I  have  never  heard  a  human  being  express  an  opinion  of  him  in  my 
life.  For  my  own  part,  I  have  always  regarded  him  with  the  highest 
esteem  and  respect,  and  have  had  abundant  experience  that  he  is  one 
of  the  worthiest  men  in  the  world."  The  principle  the  Lord  Chief 
Justice  has  laid  down  would  exclude  this  evidence;  and  that  is -the 
point  where  I  differ  from  him.'    To  my  mind  personal  experience  gives 
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cogency  to  the  evidence ;  whereas  such  a  statement  as,  "I  have  heard 
some  persons  speak  well  of  him,''  or  "I  have  heard  general  report  in 
favor  of  the  prisoner,"  has  a  very  slight  effect  in  comparison.  Again, 
to  the  proposition  that  general  character  is  alone  admissible  the  answer 
is  that  it  is  impossible  to  get  at  it.  There  is  no  such  thing  as  general 
character ;  it  is  the  general  inference  supposed  to  arise  from  hearing  a 
number  of  separate  and  disinterested  statements  in  favor  of  the  prisoner. 
But  I  think  that  the  notion  that  general  character  is  alone  admissible  is 
not  accurate.  It  would  be  wholly  inadmissible  to  ask  a  witness  what  in- 
dividual he  has  ever  heard  give  his  opinion  of  a  particular  fact  connected 
with  the  man.  I  attach  considerable  weight  to  this  distinction,  because, 
in  my  opinion,  the  best  cliaracter  is  that  which  is  the  least  talked  of. 

The  arguments  of  JMr.  Tayler  upon  this  branch  of  the  case  have  com- 
manded my  assent.  They  are  strongly  confirmed  by  the  case  of  Jiex  v. 
Davison,  31  St.  Tr.  99.  In  that  case  Lord  Ellenborough  held  —  and 
all  the  counsel  engaged  in  it  were  of  the  same  opinion  —  that  the  per- 
sonal experience  of  a  witness,  or  his  opinion  founded  upon  his  per- 
sonal experience,  was  admissible.  According  to  my  recollection  there 
were  thirteen  witnesses  to  character  called  in  that  case ;  and  iive  or  six 
gave  evidence  of  very  considerable  personal  experience  of  the  prisoner, 
so  as  to  show  the  means  they  had  had  of  forming  an  opinion  upon  his 
disposition.  The  first  witness  stated  the  length  of  time  that  the  pris- 
oner had  been  employed  under  government  and  in  other  situations ; 
and  he  was  not  interfered  with  till  he  came  to  the  statement  of  a  specific 
transaction.  Then  Lord  Ellenborough  stopped  him,  saying  that  par- 
ticular facts  were  not  admissible.  Each  of  the  witnesses  was  asked  as 
to  his  means  of  knowledge  and  his  opinion  of  the  prisoner's  disposition  ; 
and  Lord  Ellenborough  says,  "  The  correct  inquiry  is  as  to  the  general 
character  of  the  accused,  and  whether  the  witness  thinks  him  likel3'  to 
be  guilty  of  the  oflTence  charged  in  the  information."  '  This  is  very  strong 
proof  that  the  practice  is  to  stop  a  witness  when  he  refers  to  particular 
facts  only,  but  to  leave  him  at  liberty  to  give  his  opinion  founded  on 
those  facts.  In  this  particular  case  the  question  was,  "What  was  the 
character  of  the  prisoner?  "  and  if  the  answer  had  been,  "  I  knew  him 

1  In  Davison's  Case  (1808)  Lord  Ellenborough  himself  afterwards  (col.  189)  put 
the  final  question  to  a  witness  :  "  From  your  knowledge  of  Mr.  Davison's  character  and 
conduct,  do  you  think  hiin  capable  of  committing  a  fraud  ? "  In  the  next  year 
(Jones's  Case,  31  How.  St.  Tr.  309,  310)  Lord  Ellenborough  said:  "What  was  his 
[the  defendant's]  general  character  for  integrity  is  the  question."  And  again,  after  the 
following  question  and  answer  :  "During  the  time  you  did  know  him,  what  was  his 
general  character  for  integrity  ?  —  Daring  the  whole  time  I  knew  him  I  considered  him 
a  man  not  only  of  unexceptionable  but  of  most  honorable  character.  Lord  Ellenbok- 
OITGH.  —  It  is  reputation  ;  it  is  not  what  a  person  knows.  There  is  hardly  one  question 
in  ten  applicable  to  the  point.  It  is  very  remarkable,  but  there  is  no  branch  of  evi- 
dence so  little  attended  to."  In  1794  in  Hardy's  Case  (24  How.  St.  Tr.  999),  there  is 
a  passage  in  the  examination  of  a  witness,  John  Oarr,  which  shows  what  was  then  re- 
garded as  the  true  rule,  and  how  common  it  was  to  disregard  it.  "How  long  have 
yon  known  Mr.  Hardy  ?  —  Upwards  of  twenty  years.  Have  you  known  him  well  dur- 
ing that  time  ?  —  Yes.    What  character  has  he  borne  during  that  time  ?  —  The  charac- 
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when  I  was  his  pupil,  and  I  say  that  his  character  is  bad,"  and  it  had 
stopped  there,  it  would  in  my  opinion  have  been  unobjectionable.  It 
was  a  statement  of  personal  experience  ;  and  the  witness  gave  his  an- 
swer according  to  the  general  inference  which  he  had  drawn  from  that 
experience.  But  the  witness  added  a  specific  fact,  — the  opinion  of  his 
brothers.  Strictly,  that  specific  fact  was  not  admissible ;  but,  in  a  grave 
case  involving  a  very  important  question,  I  cannot  rest  my  decision  on 
the  particular  answer.  On  the  general  principle  which  I  have  stated, 
I  think  that  both  questions  ought  to  be  answered  in  the  aflBrmative,  and 
that  the  conviction  should  stand. 

CocKBURN,  C.  J.  I  would  not  for  a  moment  make  anj'  attempt  at  a 
reply  on  anything  that  has  fallen  from  the  Chief  Justice  of  the  Common 
Pleas.  I  am  only  anxious  not  to  be  misunderstood  in  the  judgment  I 
have  pronounced.  So  far  from  excluding,  I  admit  that  negative  evi- 
dence, such  as  "  I  never  heard  anything  against  the  character  of  the 
man,"  is  the  most  cogent  evidence  of  a  man's  good  character  and  repu- 
tation, because  a  man's  character  is  not  talked  about  till  there  is  some 
fault  to  be  found  with  it.  It  is  the  best  evidence  of  his  character  that 
he  is  not  talked  about  at  all ;  and  in  that  sense  such  evidence  is 
admissible.  .  .  . 

[The  opinion  of  Martin,  B.,  doubting  as  to  the  first  question,  and 
on  the  second  concurring  with  the  majority,  is  omitted.] 

WiLLES,  J.  .  .  .  With  respect  to  the  second  question  I  agree  in 
opinion  with  the  Lord  Chief  Justice  P]hlk  ;  and,  had  the  decision  of 
the  Court  to  do  only  with  the  admissibility  of  evidence  in  answer  to 
evidence  of  character  on  the  part  of  the  prisoner,  I  should  not  have 
made  any  remarks  at  all ;  because,  for  the  reasons  which  I  have  stated, 
and  from  the  infreqiiency  of  the  occurrence  of  such  a  case,  and  from  the 
improbability  that  it  will  often  happen  that  such  evidence  will  be  offered 
in  future  cases,  it  would  not  be  useful  to  make  any  remarks  upon  the 
subject.  But  I  cannot  help  thinking  that  our  decision  will  have  an  im- 
portant eflfeot  upon  the  evidence  that  may  be  given  on  the  part  of  the 
prisoner ;  and,  if  I  were  to  remain  silent,  I  should  be  seeming  to  assent 
to  what  I  think  would  be  a  great  hardship  on  prisoners  in  only  being 
petmitted  to  do  that  as  a  favor  which  they  have  heretofore  done,  ac- 
cording to  my  view,  as  a  matter  of  right.     I  entirely  agree  with  the 

ter  of  a  soter,  peaceable,  honest,  worthy  man.  From  what  you  know  of  his  character, 
is  he  a  man  at  all  likely  to  raise  any  disturbance,  or  commit  any  acts  of  violence  ?  — 
Never.     Mr.  Attorney  General.  —  That  is  a  question  never  put.      Mr.  Gibbs.  —  It  is  a 

question  I  never  heard  any  objection  to.     Lokd  Chief  Justice  Eyre I  have  often 

heard  it  put,  and  often  heard  it  objected  to  j  it  is  certainly  not  a  strictly  regular  question  ; 
you  are  to  ask  his  general  character,  and  from  thence  the  jury  are  to  conclude,  whether 
a  man  of  such  a  character,  would  commit  such  an  offence  ;  at  the  same  time,  in  justice 
to  the  question,  I  must  say  I  have  known  it  asked  a  hundred  times  ;  I  have  very  often 
myself  objected  to  it.  Mr.  Garrow.  —  If  it  had  not  been  for  the  observation  that  it 
never  was  objected  to,  it  would  not  have  been  objected  to."  See  the  remarks  of  BuF- 
FIN,  C.  J.,  in  Downey  v.  Murphy,  1  D.  &  B.  85,  and  those  of  Strong,  J.,  in  Knode  v. 
Williamam.,  17  Wall.  588.  —  Ed. 
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LoKD  Chief  Justice  of  England,  that  it  is  a  mistake  to  suppose  that, 
because  the  prisoner  onl}-  can  raise  the  question  of  character,  it  is  there- 
fore a  collateral  issue.  It  is  not.  Such  evidence  is  admissible,  because 
it  renders  it  less  probable  that  what  the  prosecution  has  averred  is  true. 
It  is  strictly  relevant  to  the  issue  ;  but  it  is  not  admissible  upon  the  part 
of  the  prosecution,  because,  as  my  Brother  Maetist  saj-s,  if  the  prosecu- 
tion were  allowed  to  go  into  such  evidence,  we  should  have  the  whole 
life  of  the  prisoner  ripped  up,  and,  as  has  been  witnessed  elsewhere, 
upon  a  trial  for  murder  you  might  begin  by  showing  that  when  a  boy  at 
school  the  prisoner  had  robbed  an  orchard,  and  so  on  through  the  whole 
of  his  life  ;  and  the  result  would  be  that  the  man  on  his  trial  might  be 
overwhelmed  by  prejudice,  instead  of  being  convicted  on  that  aflBrmative 
evidence  which  the  law  of  this  country  requires.  The  evidence  is  rele- 
vant to  the  issue,  but  is  excluded  for  reasons  of  policy  and  humanity  ; 
because,  although  by  admitting  it  you  might  arrive  at  justice  in  one 
case  out  of  a  hundred,  you  would  probably  do  injustice  in  the  other 
ninety-nine.  There  are  cases  in  which  it  is  allowable  to  go  into  the 
prisoner's  antecedents,  as  for  the  purpose  of  showing  that  he  has  had 
opportunities  of  committing  the  offence,  or  that  in  a  particular  instance 
his  act  could  not  have  been  accidental.  But  these  cases  only  establish 
the  principle  that  a  relevant  fact  which  incidentally  casts  a  slur  upon 
the  prisoner  is  not  thereby  rendered  inadmissible,  when  it  is  part  of  the 
direct  evidence  in  the  case.  The  ultimate  fact  to  be  arrived  at  by  such 
evidence  is  that  the  prisoner's  character,  in  the  sense  of  the  particular 
disposition  which  nature  or  education  may  have  given  him,  is  good, 
and  not  evil.  You  can,  no  doubt,  go  into  the  question  of  reputation, 
and  inquire  as  to  the  opinion  of  others  concerning  the  man.  But  I  ap- 
prehend that  his  disposition  is  the  principal  matter  to  be  inquired  into, 
and  that  his  reputation  is  merelj'  accessory,  and  admissible  only  as  evi- 
dence of  disposition;  and,  when  it  is  stated  that  general  evidence  is 
alone  admissible,  that,  in  my  opinion,  does  not  mean  merely  general 
evidence  of  the  opinion  of  others  as  to  the  prisoner's  character,  but 
general  eSvidence  of  the  disposition  of  the  man.  Evidence  of  particular 
facts  is  excluded,  because  a  robber  may  do  acts  of  generosity  ;  and  the 
proof  of  such  acts  is  therefore  irrelevant  to  the  question  whether  he  was 
likely  to  have  committed  a -particular  act  of  robbery.  Such  evidence 
is  excluded,  partly  for  the  reason  alread}'  given,  and  partly  because  no 
notice  has  been  given  to  the  other  side  that  such  an  inquiry  is  going  to 
be  made.  This  is  in  accordance  with  the  practice  of  the  law  when  the 
charge  is  general.  In  the  case  of  an  indictment  for  barratry  the  prose- 
cutor maj'  prove  any  number  of  particular  facts ;  but  it' is  usual  to  give 
notice  of  the  acts  intended  to  be  relied  upon  on  the  trial ;  and,  if  that 
is  not  done,  a  judge  will  make  an  order  for  particulars.  The  impossi- 
bility of  giving  such  notice  with  respect  to  the  prisoner's  conduct  would 
exclude  such  evidence,  even  if  it  were  not  excluded  by  general  rules  of 
policy.  Evidence  of  character  is,  however,  admissible  on  the  part  of 
the  prisoner,  not  only  in  the  sense  of  what  people  in  general  think 
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of  him,  whieh  is  mere  nimor,  but  also  in  the  sense  of  what  is  known  of 
him  generally  in  the  judgment  of  the  particular  witness,  which  judg- 
ment is  superior  in  quality  and  value  to  mere  rumor.  Numerous  cases 
may  be  put  in  which  a  man  may  have  no  general,  character  in  the  sense 
of  any  reputation  or  rumor  about  him  at  all,  and  yet  may  have  a  good 
disposition.  For  instance,  he  may  be  of  a  shy,  retiring  disposition,  and 
known  only  to  a  few ;  or  again,  he  may  be  a  person  of  the  vilest  char- 
acter and  disposition,  and  yet  only  his  intimates  may  be  able  to  testify- 
that  this  is  the  case.  One  man  may  deserve  that  character  without 
having  acquired  it  which  another  man  may  have  acquired  without  de- 
serving it.  In  such  cases  the  value  of  the  judgment  of  a  man's  inti- 
mates upon  his  character  becomes  manifest.  In  ordinary  life,  when  we 
want  to  know  the  character  of  a  servant,  we  apply  to  his  master.  A 
servant  may  be  known  to  none  but  the  members  of  his  master's  family  ; 
so  the  character  of  a  child  is  only  known  to  its  parents  and  teachers, 
and  the  character  of  a  man  of  business  to  those  with  whom  he  deals.  I 
apprehend  that  there  is  nothing  to  prevent  a  man  of  business  from  call- 
ing every  person  with  whom  he  has  dealt  for  jxars,  and  asking  each  in 
succession  whether  he  was  a  person,  according  to  the  witness's  ob- 
servation, of  an  honest  and  just  character  ;  and  such  evidence  would  be 
of  the  highest  value.  But  if  a  witness  to  character  were  to  say  that  the 
man  had  got  a  good  character  in  the  parish,  it  might  be  that  he  had 
gained  it  because  he  had  gone  through  the  parish  offices  with  decency ; 
and  the  witness  may  have  had  no  opportunity  of  judging  of  the  man's 
real  character  and  disposition.  According  to  the  experience  of  man- 
kind one  would  ordinarily  rely  rather  on  the  information  and  judgment 
of  a  man's  intimates  than  on  general  report ;  and  why  not  in  a  court  of 
law?  It  is  said  in  answer  that  we  are  to  be  guided  by  the  practice. 
But  I  apprehend  that  the  practice  is  not  merely  to  call  persons  to  say 
that  a  man  has  a  good  character  in  the  neighborhood,  but  also  to  call 
his  master  or  the  people  with  whom  he  has  been  acquainted  to  say  what 
character  he  has  borne  in  their  judgment,  and  what  is  his  disposition. 
Such  a  practice  must  either  stand  altogether  on  sufferance,  or  the  real 
character  of  the  man  must  be  arrived  at  by  calling  persons  who  have 
had  an  opportunity  of  knowing  him. 

If,  then,  such  evidence  may  be  admitted  upon  the  part  of  the  prisoner, 
the  evidence  admissible  to  rebut  it  must  be  at  least  as  extensive.  The 
evidence  in  this  particular  case  was  of  a  very  peculiar  character,  because 
the  prisoner  was  charged  with  an  offence  which  would  not  only  be  com- 
mitted in  secret,  if  it  were  committed  at  all,  but  would  be  likely  to  be 
kept  secret  by  the  persons  who  were  subjected  to  it.  Such  being  the 
case,  in  order  to  ascertain  the  prisoner's  character  for  morality  and 
decency,  the  persons  of  whom  you  would  inquire  would  be  those  who 
had  been  within  the  reach  of  his  influence,  — persons  who  would  not 
be  likely  to  communicate  his  conduct  to  the  neighborhood  or  to  one 
anotiier.  Here  there  was  called  a  person  who  had  been  at  the  prisoner's 
school,  and  who  stated  that,  according  to  his  opinion,  formed  on  his 


286  SCOTT   V.    SAMPSON.  [CHAP.  II. 

experience,  the  prisoner  was  capable  of  the  grossest  indecencv  and  the 
most  flagrant  immoralit3'.  I  understand  this  witness  to  sa}',  "  I  have 
been  at  that  man's  school ;  and,  having  been  there,  I  can  say  from  what 
I  know  and  what  I  have  learned  from  my  brothers,  who  were  there  also, 
that  his  character  is  most  immoral  and  indecent."  It  appears  to  me 
that  that  evidence  of  the  man's  character  coihes  within  the  scope  of 
the  principle  I  have  been  referring  to,  and  ought  to  have  been  admitted, 
if  any  evidence  of  the'  prisoner's  bad  character  is  to  be  admitted  at 
all.  .  .  . 

CocKBDRN,  C.  J.  I  am  desired  bj-  my  Brother  Bylp;s  to  saj-  that, 
though  he  takes  no  part  in  the  judgment,  not  having  heard  the  whole 
of  the  argument,  he  entirely  concurs  in  the  view  of  the  majority  of  the 
judges  on  both  points. 

The  other  learned  judges  concurred  in  the  judgment  delivered  by  the 
Lord  Chief  Justice  of  England. 

Conviction  quashed. 


SCOTT  V.  SAMPSON. 

Queen's  Bench  Division.     1882. 

{Reported  8  Q.  B.  B.  491.]  i 

Statement  of  Claim.  That  plaintiff  was  a  dramatic  critic  engaged 
in  that  capacity  in  connection  with  "The  Daily  Telegraph  "  newspaper, 
and  the  proprietor  of  a  monthly  magazine  called  "  The  Theatre  ;  "  that 
defendant  was  the  proprietor  and  publisher  of  a  weeklj-  paper  called 
"  The  Referee."  That  defendant  published  of  the  plaintiff  in  his  occu- 
pation of  a  journalist  and  dramatic  critic  in  "The  Referee"  the  words 
following  (setting  out  an  article  extracted  from  the  paper),  meaning 
that  the  plaintiff  had  obtained  from  Admiral  Can-  Glyn  £500  under  a 
threat  of  publishing  facts  injurious  to  the  memorj'  of  Miss  Neilson* 
(an  actress),  and  systematically  abused  his  position  as  a  dramatic  critic 
and  a  journalist  for  the  purpose  of  extorting  monej'. 

The  fourth  paragraph  of  the  statement  of  defence  stated  that  the 
allegations  in  the  article  were  true  in  substance  and  in  fact. 

Reply  joining  issue.  .  .  .  Verdict  for  the  plaintiff,  damages  £1500. 

A  rule  having  been  obtained  calling  on  the  plaintiff  to  show  cause 
■why  the  verdict  should  not  be  set  aside,  and  a  new.trial  had,  on  the 
ground  that  the  learned  judge  at  the  trial  improperly  refused  to  receive 
evidence  relating  to  the  character  of  the  plaintiff,  and  also  evidence  to 
show  that  rumors  existed  prior  to  the  publication  of  the  libel,  to  the 
same  effect  as  the  matters  complained  of, 

O.  Bussell,  Q.  C.  (F.  0.  Crump,  with  him),  showed  cause. 

Willis,  Q.  C,  and  Moloney  (Macdonell,  with  them)  in  support  of 
the  rule.  .  .  . 

1  A  part  of  the  case  is  omitted. 
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Cave,  J.  .  .  .  Speaking  generallj-  the  law  recognizes  in  every  man  a 
riglit  to  liave  the  estimation  in  which  he  stands  in  the  opinion  of  others 
unaffected  by  false  statements  to  his  discredit;  and  if  such  false  state- 
ments are  made  without  lawful  excuse,  and  damage  results  to  the  person 
of  whom  they  are  made,  he  has  a  right  of  action.  The  damage,  how- 
ever, which  he  lias  sustained  must  depend  almost  entirely  on  the  esti- 
mation in  which  he  was  previously  held.  He  complains  of  an  injury 
to  his  reputation  and  seeks  to  recover  damages  for  that  injury  ;  and  it 
seems  most  material  that  the  jur3'  wlio  have  to  award  those  damages 
should  know  if  the  fact  is  so  that  he  is  a  man  of  no  reputation.  "  To 
deny  this  would,"  as  is  observed  in  Starkie  on  Evidence,  "  be  to  decide 
that  a  man  of  the  worst  character  is  entitled  to  the  same  measure  of 
damages  with  one  of  unsullied  and  unblemished  reputation.  A  reputed 
thief  would  be  placed  on  the  same  footing  with  the  most  honorable 
merchant,  a  virtuous  woman  with  the  most  abandoned  prostitute.  To 
enable  the  jury  to  estimate  the  probable  quantum  of  injury  sustained,  a 
knowledge  of  the  part3-*s  previous  character  is  not  only  material  but 
seems  to  be  absolutely  essential." 

It  is  said  that  the  admission  of  such  evidence  will  be  a  hardship  upon 
the  plaintiff,  who  maj-  not  be  prepared  to  rebut  it ;  and  under  the  former 
practice,  where  the  damages  could  not  be  pleaded  to,  and  general  evi- 
dence of  bad  character  was  allowed  to  be  given  under  a  plea  of  not 
guilty,  there  was  something  in  this  objection,  which,  however,  is  removed 
under  the  present  system  of  pleadmg  which  requires  that  all  material 
facts  shall  be  pleaded,  and  a  plaintiff  who  has  notice  that  general  evi- 
dence of  bad  character  will  be  adduced  against  him,  can  have  no  diffi- 
culty whatever,  if  he  is  a  man  of  good  character,  in  coming  prepared 
with  friends  who  have  known  him  to  prove  that  his  reputation  has  been 
good. 

On  principle,  therefore,  it  would  seem  that  general  evidence  of  repu- 
tation  should  be  admitted,  and  on  turning  to  the  authorities  previously 
cited  it  will  be  found  that  it  has  been  admitted  in  a  great  inajorit3'  of 
those  cases,  and  that  its  admission  has  been  approved  bj'  a  great  ma- 
jority of  the  judges  who  have  expressed  an  opinion  on  the  subject. 

As  to  the  second  head  of  evidence,  or  evidence  of  rumors  and  sus- 
picions to  the  same  effect  as  the  defamatory  matter  complained  of,  it 
would  seem  that  on  principle  such  evidence  is  not  admissible,  as  only 
indirectly  tending  to  affect  the  plaintiff's  reputation.  If  these  rumors^ 
and  suspicions  have,  in  fact,  affected  the  plaintiff's  reputation,  that  may 
be  proved  by  general  evidence  of  reputation.  If  they  have  not  affected 
it  they  are  not  relevant  to  the  issue.  To  admit  evidence  of  rumors 
and  suspicions  is  to  give  any  one  who  knows  nothing  whatever  of  the 
plaintiff,  or  who  may  even  have  a  grudge  against  him,  an  opportunity 
of  spreading,  through  the  means  of  the  publicity  attending  judicial 
proceedings,  what  he  maj-  have  picked  from*  the  most  disreputable 
sources,  and  what  no  man  of  sense,  who  knows  the  plaintiff's  character, 
■would  for  a  moment  believe  in.    Unlike  evidence  of  general  reputation. 
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it  is  particularly  difficult  for  the  plaintiff  to  meet  and  rebut  such  evi- 
dence ;  for  all  that  those  who  know  him  best  can  saj'  is  that  they  have 
not  heard  anything  of  these  rumors.  Moreover,  it  may  be  that  it  is  the 
defendant  himself  who  has  started  them. 

Turning  to  the  authorities,  it  will  be  seen  that  while  such  evidence 
appears  to  have  been  admitted  by  Lord  Ellenborough,  C.  J.,  in  Earner 
v.  Merle  (not  reported),  and  by  Cresswell,  J.,  with  the  approbation  of 
Wightman,  J.,  in  JRichards  v.  Hichards,  2  Mood.  &  Bob.  557,  and 
while  its  admissibility  was  supported  liy  Pigot,  C.  B.,  in  jBell  v.  Parke, 
11  Ir.  C.  L.  Rep.  413,  it  was  doubted  by  Abbott,  C.  J.,  in  Waithman 
V.  Weaver,  11  Price,  257  «.,  and  by  Coleridge,  J.,  in  Nye  v.  Thompson, 
16  Q.  B.  175,  and  it  was  held  inadmissible  by  Fitzgerald  and  Hughes, 
BB.,  in  £eU  v.  Parke,  and  by  the  whole  Court  of  Exfheouer,  in  Jones 
V.  Stevens,  11  Price,  235. 

In  Leicester  v.  Walter,  2  Camp.  251,  evidence  of  rumors  and  suspi- 
cions was  admitted  by  Sir  James  Mansfield  against  his  own  judgment ; 
but  in  that  case  it  was  proposed  to  prove  that  the  plaintiff's  relations 
and  former  acquaintances  had  ceased  to  visit  him  on  account  of  these 
rumors  and  suspicions,  so  that  the  evidence  would  seem  reall}'  to  have 
amounted  to  evidence  of  general  reputation. 

Upon  the  whole,  both  tlie  weight  of  authority  and  principle  seem 
against  the  admission  of  such  evidence. 

As  to  the  tliird  head,  or  evidence  of  facts  and  circumstances  tending 
to  show  the  disposition  of  the  plaintiff,  both  principle  and  authority 
seem  equallj*  agamst  its  admission.  At  the  most  it  tends  to  prove  not 
that  the  plaintiff  has  not,  but  that  he  ought  not  to  have,  a  good  reputa- 
tion, and  to  admit  evidence  of  this  kind  is  in  effect,  as  was  said  in 
Jones  V.  Stevens,  to  throw  upon  the  plaintiff  the  difficulty  of  showing 
an  uniform  proprietj'  of  conduct  during  his  whole  life.  It  would  give 
rise  to  interminable  issues  which  would  have  but  a  very  remote  bearing 
on  the  question  in  dispute,  which  is,  to  what  extent  the  reputation  which 
he  actually  possesses  has  been  damaged  by  the  defamatory  matter  com- 
plained of.  Among  all  the  cases  which  have  been  reviewed  there  is  not 
one  which  can  be  cited  in  support  of  the  admissibility  of  this  evidence. 
In  Bracegirdle  v.  Bailey,  1  F.  &  F.  536,  such  evidence  was  rejected  by 
Byles,  J.,  after  consulting  with  Willes,  J.,  and  in  Jones  v,  Stevens,  the 
evils  attending  its  admission  are  eloquently  pointed  out. 

To  apply  these  principles  to  the  case  in  hand.  In  the  course  of  his 
examination  in  chief  of  the  plaintiff,  Mr.  Willis  asked  him  whether  he 
had  used  his  position  as  a  critic  of  "  The  Daily  Telegraph  "  to  injure  or 
annoy  an  actor?  The  witness  answered  "Never;"  whereupon  a  dis- 
cussion ensued  between  Mr.  Eussell  and  Mr.  Willis  as  to  the  admissi- 
bility of  the  question.  Ultimately,  Mr.  Willis  proposed  to  pursue  the 
inquiry  further  by  asking  the  witness  whether  on  the  16th  of  May, 
1881,  he  reviewed  in  "  The  Daily  Telegraph  "  Mr.  Vezin's  appearance 
as  lago  at  Drury  Lane  ?  The  question  was  objected  to,  and  Mr.  Willis 
supported  the  question  on  the  ground  that  it  was  material  to  the  justifi- 


SECT.  II.]  SCOTT   V.   SAMPSON.  289 

cation,  as  showing  that  the  plaintiff  had  abused  his  position  as  a  critic 
for  other  purposes  than  that  of  extorting  monej-,  viz.,  for  the  purpose 
of  grossly  abusing  a  man  he  personally  disliked. 

Lord  Coleridge  held,  as  I  think  rightly,  that  the  question  was  not 
admissible,  as  tending  to  prove  justification ;  the  natural  meaning  of 
the  libel  being  that  the  witness  abused  his  position  as  a  critic  for  the 
purpose  of  extorting  monej'.  Mr.  Willis  now  contends  that  it  was  also 
admissible  as  evidence  tending  to  show  the  plaintiff's  general  bad  char- 
acter. I  am  of  opinion  that  it  falls  under  the  third  head  of  evidence 
above  discussed,  viz.,  evidence  of  particular  facts  tending  to  show  the 
plaintiff's  disposition,  and  is  therefore  inadmissible. 

Mr.  Willis  next  asked  the  witness  whether-  he  had  published  libels 
himself?  to  which  the  witness  answered,  "  No,  not  within  my  knowl- 
edge." Mr.  Russell  objected  that  this  was  cross-examination  to  credit. 
Lord  Coleridge  thereupon  said,  "It  is  open  to  every  conceivable  ob- 
jection," and  the  topic  was  not  further  pursued  by  Mr.  Willis.  Mr. 
Willis  next  asked,  "  Have  you  apologized  for  libels?"  This  question 
was  objected  to,  and  rejected  by  his  Lordship.  Mr.  Willis,  who  ap- 
pears at  the  time  to  have  acquiesced  in  this  decision,  now  contends 
that  he  should  have  been  allowed  to  pursue  the  first  question  and  put 
the  second  ;  but  I  am  clearly  of  opinion  that  both  were  inadmissible,  on 
the  same  ground  as  the  first  question  about  the  article  in  "  The  Daily 
Telegraph." 

In  the  re-examination  of  the  plaintiff,  Mr.  McDonell  asked  him 
whether  he  took  criminal  proceedings  in  1873,  at  the  Guildhall,  against 
"The  Hornet,"  and  afterwards  stopped  the  proceedings?  This  ques- 
tion was  objected  to,  as  not  arising  out  of  the  cross-examination,  and 
on  Mr.  McDonell's  admission  that  it  did  not  so  arise,  it  was  rejected. 
The  rejection  of  the  evidence  on  this  ground  was  a  matter  for  the 
discretion  of  the  judge  who  presided  at  the  trial,  and  that  discretion 
appears  to  have  been  rightly  exercised,  as  the  question  was  clearly  in- 
admissible on  the  same  gi'ound  as  those  already  discussed. 

Mr.  McDonnell  then  called  Mr.  Martin,  the  Chief  Clerk  at  the  Guild- 
hall Police  Court,  to  prove  what  took  place  at  the  Guildhall,  in  1873, 
when  the  plaintiff  took  proceedings  against  "  The  Hornet,"  with  a  view 
to  show  by  this  among  other  instances  what  the  plaintifl^'s  character 
was,  and  that  he  had  been  in  the  iiabit  of  libelling  persons.  This  evi- 
dence was  objected  to,  and  rejected,  and,  I  think,  rightly  rejected,  for 
the  same  reason  as  the  former  questions. 

Lastly,  Mr.  Ledger  was  called  on  behalf  of  the  defendant,  and  was 
asked  whether  he  had  heard  anywhere  the  story  which  was  the  libel  in 
question  before  he  saw  it  in  "The  Referee"?  This  question  was  also 
objected  to  and  rejected.  The  form  of  the  question  shows  to  my  mind 
very  forcibly  the  injustice  of  admitting  evidence  of  rumors.  The  wit- 
ness was  asked  whether  he  had  heard  the  story  anywhere ;  but  in  the 
discussion  which  ensued  it  was  stated  that  he  had  heard  it  in  some 
club.     The  defendant  was  charged  with  having  published  a  false  and 

19 
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malicious  libel  in  a  magazine,  and  it  is  suggested  that  he  ought  to' be 
allowed  to  call  a  witness  to  say  that  he  had  previously'  heard  the  same 
story  from  some  one  in  a  club.  How  can  the  gossip  of  some  idler  in  a 
club  be  material  to  the  issue  in  this  case  ?  How  is  it  shown  that  the 
plaintiffs  reputation  was  in  the  slightest  degree  affected  by  such  gossip  ? 
and  how  can  the  plaintifi'  meet  such  evidence  as  this  ?  The  person  who 
repeated  the  story  to  Mr.  Ledger  might,  if  he  were  put  into  the 
witness-box,  be  compelled  to  admit  on  cross-examination  that  he  had 
himself  heard  the  story  from  the  defendant,  or  that  he  had  told  the 
story  without  the  slightest  ground  for  it,  or  be  shown  to  be  a  person 
whom  no  one  who  knew  him  would  believe  for  a  moment. 
'  I  hold  that  the  evidence  was  rightly  rejected  as  falling  under  the 
second  head  of  evidence,  viz.,  evidence  of  rumors  and  suspicions  dis- 
cussed above. 

I  have  now  gone  through  the  whole  of  the  evidence  which  was  ten- 
dered, and,  in  my  opinion,  the  whole  of  it  was  properly  rejected.  .  .  . 

Mule  discharged. 


SOUTHERN  KANSAS   RAILROAD   COMPANY  v.   ROB- 
BINS,    Administrator. 

Supreme  Court  of  Kansas.     1890. 

[Reported  43  Kas.  145.]  ' 

Error  from  Franklin  District  Court. 
,  Action  brought  against  the  railway  company  by  Robbins,  as  admin- 
istrator of  the  estate  of  John  F.  Patterson,  deceased,  to  recover  dam- 
ages for  the  benefit  of  his  widow  and  child.  Judgment  for  the  plaintiff, 
at  the  October  term,  1887,  for  $5,500.  The  defendant  company  brings 
the  case  here.    The  facts  are  stated  in  the  opinion. 

G.  -R.  Peck,  A.  A.  Jltird,  and  Robert  Dunlap,  for  plaintiff  in  error. 

S.  P    Welsh  and  J.  W.  Deford,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J.  On  June  30,  1886,  John  F.  Patterson  was  employed 
in  the  service  of  the  Southern  Kansas  Railway  Companj'  as  a  passenger 
conductor.  .  .  .  [On  that  day  he  was  in  charge  of  an  excursion  train, 
which  was  partly  composed,  owing  to  a  scarcity  of  ordinar)-  passenger 
cars,  of  two  "  cabooses  "  and  a  box-car.  The  box-car  was  between  the 
"  cabooses."]  When  he  had  completed  taking  fares  in  the  first  caboose, 
he  passed  out  of  the  rear  door,  and  proceeded  to  climb  over  the  box  car, 
in  an  effort  to  reach  the  other  caboose,  in  which  there  were  passengers. 
There  were  no  doors  in  the  ends  of  the  car,  nor  any  platforms  on  the 
ends  of  the  same,  and  the  only  way  to  get  over  the  car  was  to  climb  up 
a  ladder  on  the  side  and  near  the  corner  of  the  car,  made  of  iron  rods 

1  A  part'of  tlie  case  is  omitted,  and  the  statement  of  facts  is  coudensed. 
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called  "hand-holds"  or  "rungs,"  which  were  screwed  to  the  side  and 
top  of  the  car.  These  rods  were  about  a  foot  apart,  and  extended  out 
from  the  side  of  the  car  about  three  inches.  While  he  was  in  the  act 
of  ascending  this  ladder  the  train  was  running  at  a  rapid  rate,  and  just 
as  it  passed  over  a  bridge  he  in  some  waj-  fell  from  the  car,  and  was 
fatally  injured.  The  witnesses  who  saw  the  occurrence  state  that  he 
had  nearly  reached  the  top  of  the  car,  when  he  appeared  to  grasp  with 
one  hand  for  a  rung  which  should  have  been  upon  the  top  of  the  car, 
but  probably  was  not,  and  at  the  same  time  let  go  his  hold  upon  the  top 
rung  on  the  side  of  the  car  with  the  other  hand,  when  he  reeled  back 
and  fell  from  the  train.  He  was  found  lying  in  the  angle  of  two  braces 
of  the  bridge,  his  skull  fractured  and  his  left  leg  broken.  He  was  un- 
conscious when  found,  and  remained  so  until  his  death,  which  occurred 
the  day  of  the  accident. 

This  action  is  brought  by  the  representative  of  the  deceased  to  re- 
cover damages  for  the  benefit  of  the  widow  and  child,  it  being  alleged 
that  his  life  was  lost  in  consequence  of  the  negligence  of  the  railway 
companj-.  The  company  alleged  and  contended  that  Patterson  was 
guilty  of  negligence  contributing  to  the  accident.  The  plaintiff  pre- 
vailed, and  recovered  a  judgment  for  $5,500. 

Errors  are  assigned  here  upon  the  rulings  of  the  court  in  admitting 
evidence.  .  .  . 

A  witness  was  asked,  and  over  objection  permitted  to  state,  as  to 
whether  the  deceased  was  a  careful  and  skilful  railroad  man.  This 
■was  clearly  erroneous.  The  question  whether  Patterson  exercised  due 
care  in  this  particular  instance  was  an  important  issue.  It  was  alleged 
that  he  was  gniltj'  of  negligence,  and  it  was  contended  that  the  absence 
of  the  hand-hold  on  the  top  of  the  car  was  an  obvious  danger,  and  ap- 
parent to  any  one,  and  that  to  ascend  a  perpendicular  ladder  in  the 
manner  in  which  he  did,  by  letting  go  his  hold  of  the  rung  on 
the  side  of  the  car,  before  laying  hold  of  the  rung  on  the  top  of 
the  car,  was  negligence.  The  issue  of  his  want  of  ordinary  care 
was  before  the  jury,  and  there  was  much  testimony  submitted  con- 
cerning his  conduct  at  the  time  of  the  injur3'.  There  were  eye-wit- 
nesses present,  who  at  the  trial  described  the  maijner  in  which  he  as- 
cended the  ladder,  and  the  care  which  he  exercised  at  the  time  the 
accident  occurred  ;  and  hence  there  was  no  necessity  nor  propriety  in 
admitting  the  opinion  of  an  expert  as  to  whether  he  was  generallj'  a 
careful  and  skilful  man.  The  determination  of  whether  he  was  exer- 
cising due  care  when  he  fell  from  the  car  does  not  depend  upon  the  care 
exercised  by  him  at  other  times,  or  whether  he  was  usually  careful  in 
the  performance  of  his  duties  as  a  railroad  man,  but  does  depend  upon 
his  conduct  at  the  time  of  the  accident.  The  witness  who  gave  the 
testimony  was  a  conductor  on  the  same  railroad  ;  had  been  acquainted 
with  him  for  a  j'ear,  and  claimed  to  have  the  means  of  knowing  as  to 
whether  he  was  a  careful  railroad  man ;  and  his  testimony  may  have 
had  much  weight  with  the  jury  in  determining  that  the  deceased  was  in 
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the  exercise  of  due  care.  With  the  evidence  before  their,  as  to  the 
care  he  used  at  the  time,  the  jury  could  determine  better  than  anj'  ex- 
pert whether  or  not  he  was  negligent ;  and  the  fact  that  he  was  generalh* 
careful  would  be  unavailing  if  the  testimony  showed  that  his  negligence 
in  this  instance' contributed  to  the  injurj^  Testimony  of  this  character 
is  no  more  admissible  than  an  offer  by  the  railroad  company  to  show 
his  want  of  care  at  the  time  of  the  accident  by  proving  that  he  was 
negligent  at  other  times,  or  generally  careless.  Exceptions  are  made 
in  some  cases  where  there  are  no  ej'e-witneSses  of  the  accident,  and 
better  evidence  cannot  be  obtained  as  to  whether  the  injured  person  ex- 
ercised due  care  ;  but  all  the  authorities  hold  such  testimony  to  be  inad- 
missible where  the  testimony  of  persons  who  witnessed  the  accident  is 
available.  Bryant  v.  Bid.  Co.,  56  Vt.  710  ;  Dunham  v.  BacMiff,  71 
Me.  345  ;  Says  v.  Millar,  11  Pa.  St.  238  ;  Tenney  v.  Tuttle,  1  Allen, 
185  ;  McDonald  v.  Savoy,  110  Mass.  49  ;  Chase  v.  Bid,  Co.,  19  Am. 
and  Eng.  Rid.  Cases,  356 ;  Morris  v.  East  Haven,  41  Conn.  252  ; 
Baldwin  v.  Western  Bid.  Co.,  4  Gray,  333  ;  Cen.  Bid.  v.  Boach,  64 
Ga.  635;  Chicago,  &c.  Rid.  Co.  v.  Clark,  108  111.  113;  s.  c.  15  Am. 
and  Eng.  Rid.  Cases,  261 ;  Elliot  v.  Chicago,  &c.  Bid.  Co.,  38  Am. 
and  Eng.  Rid.  Cases,  62  ;  1  Greenl.  Ev.  §  54.  .  .  . 

The  admission  of  the  incompetent  testimonj'  was  error,  for  which  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


SECTION  III. 

confessions. 
Note. 

By  the  statute  of  1  &  2  P.  &  M.  cap.  13,  and  2  &  3  P.  &  M.  cap.  10,  justices  of 
peace  and  corbners  have  power  to  take  examinations  of  the  party  accused,  and  infor- 
mations of  the  accusers  and  witnesses  (the  examinations  to  he  without  oath,  the  infor- 
mations to  be  upon  oath) ,  and  are  to  put  the  same  in  writing,  and  are  to  certify  the 
same  to  the  next  gaol-delivery. 

These  examinations  and  informations  thus  taken  and  returned  may  he  read  in  evi- 
dence against  the  prisoner,  if  the  informer  be  dead,  or  so  sick  that  he  is  not  able  to 
travel,  and  oath  thereof  made  ;  otherwise  not. 

But  then,  1.  Oath  must  be  made  either  by  the  justice  or  coroner  that  took  them, 
or  the  clerk  that  wrote  them,  that  they  are  the  true  substance  of  what  the  infomier 
gave  in  upon  oath,  and  what  the  prisoner  confessed  upon  his  examination.  2.  As  to 
the  examination  of  the  prisoner,  it  must  be  testified  that  he  did  it  freely  without  any 
menace  or  undue  terror  imposed  upon  him  ;  for  I  have  often  known  the  prisoner  dis- 
own his  confession  upon  hia  examination,  and  hath  sometimes  been  acquitted  against 
such  his  confession.  2  Hale,  PI.  Or.  284,  285  (before  1677). 

As  to  the  first  particular,  viz.,  where  the  confession  of  the  defendant,  or  the, deposi- 
tions of  others,  out  of  court,  may  be  allowed  as  evidence,  it  seems  that  the  confession 
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of  the  defendant  himself,  whether  taken  upon  an  examination  before  justices  of  peace, 
in  pursuance  of  1  &  2  Ph.  &  M.  13,  or  of  2  &  3  Ph.  &  Ma.  10,  upon  a  bailment  or  com- 
mitment for  felony,  or  taken  by  the  common  law  upon  an  examination  before  a  secre- 
tary of  state,  or  other  magistrate,  for  treason,  or  other  crimes,  not  within  those 
statutes,  or  in  discourse  with  private  persons,  hath  always  been  allowed  to  be  given  in 
evidence  against  the  party  confessing,  but  not  against  others. 

Also  it  was  holden,  that  two  witnesses  of  a  confession  of  high  treason,  upon  an  ex- 
amination before  a  justice  of  peace,  were  sufficient  to  convict  the  person  so  confessing, 
within  the  meaning  of  1  E.  6,  12,  and  5  &  6  E.  6,  11,  which  required  two  witnesses  in 
high  treason,  unless  the  offender  should  willingly  without  violence  confess  the  same  ; 
but  this  is  remedied  by  7  W.  3,  3,  which  requires  two  witnesses,  unless  the  party  shall 
willingly,  without  violence,  in  open  court  confess,  &c. 

2  Hawkins,  PI.  Or.  c.  46,  ss.  3,  4  (1721.) 

For  hasty  confessions,  made  to  persons  having  no  authority  to  examine,  are  the 
weakest  and  most  suspicious  of  all  evidence.  Proof  may  be  too  easily  procured,  words 
are  often  raisreported,  whether  through  ignorance,  inattention,  or  malice,  it  mattereth 
not  to  the  defendant,  he  is  equally  affected  in  either  case ;  and  they  are  extremely 
liable  to  misconstruction.  \nd.  \\ithal,  this  evidence  is  not,  in  the  ordinary  course  of 
things,  to  be  disproved  by  that  sort  of  negative  evidence,  by  which  the  proof  of  plain 
facts  may  be  and  often  is  confronted.  Foster,  Croum,  Law,  243  (1763). 

Even  in  cases  of  felony  at  the  common  law,  they  [confessions]  are  the  weakest  and 
most  su.spicious  of  all  testimony  ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favor,  or  menaces  ;  seldom  remembered  accurately,  or  reported  with  due 
precision  ;  and  incapable  in  their  nature  of  being  disproved  by  other  negative  evidence. 
—  4  BlaclcsUme,  Com.  357.  [This,  passage  appears  for  the  first  time  in  177S<  iii  the 
8th  ed.] 


THE  KING  ».   JANE   WAKICKSHALL. 
At  the  Old  Bailey.     1783. 

[Reported  Leach  (4th  ed.),  263.] 

At  the  Old  Bailey  in  April  Session,  1783,  Thomas  Littlepage  was  in- 
dicted before  Mr.  Justice  Nares,  present  Mr.  Baron  Ej'i'e,  for  grand 
larcenj' ;  and  the  same  indictment  charged  Jane  Warickshall  as  an  ac- 
cessory after  the  fact,  with  having  received  the  property,  knowing  it  to 
have  been  stolen. 

The  accessory  had  made  a  full  confession  of  her  guilt ;  and  in  con- 
sequence of  it  the  property  was  found  in  her  lodgings,  concealed  between 
the  sackings  of  her  bed.  The  confession,  however,  having  been  ob- 
tained bj-  promises  of  favor,  the  court  refused  to  admit  it  in  evidence 
against  her ;  and  it  was  contended  by  her  counsel,  that  as  the  fact  of 
finding  the  stolen  propert}'  in  her  custodj'  had  been  obtained  through 
the  means  of  an  inadmissible  confession,  the  proof  of  that  fact  ought 
also  to  be  rejected;  for  otherwise  the  faith  which  the  prosecutor  had 
pledged  would  be  violated,  and  the  prisoner  made  the  deluded  instru- 
ment of  her  own  conviction. 

The  Gocbt.  It  is  a  mistaken  nption,  that  the  evidence  of  confes- 
sions and  facts  which  have  been  obtained  from  prisoners  by  promises 
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or  threats,  is  to  be  rejected  from  a  regard  to  public  faith  :  no  such  rule 
ever  prevailed.  The  idea  is  novel  in  theory,  and  would  be  as  dangerou? 
in  practice  as  it  is  repugnant  to  the  general  principles  of  criminal  law . 
Confessions  are  received  in  evidence,  or  rejected  as  inadmissible,  under 
a  consideration  whether  they  are  or  are  not  entitled  to  credit.  A  free 
and  voluntary  confession  is  deserving  of  the  highest  credit,  because 
it  is  presumed  to  flow  from  the  strongest  sense  of  guilt,  and  there- 
fore it  is  admitted  as  proof  of  the  crime  to  which  it  refers  :  but  a  con- 
fession forced  from  the  mind  by  the  flattery  of  hope,  or  bj^  the  torture 
of  fear,  comes  in  so  questionable  a  shape  when  it  is  to  be  considered 
as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and 
therefore  it  is  rejected.'  This  principle  respecting  confessions  has  no 
application  whatever  as  to  the  admission  or  rejection  of  facts,  whether 
the  knowledge  of  them  be  obtained  in  consequence  of  an  extorted  con- 
fession, or  whether  it  arises  from  any  other  source  ;  for  a  fact,  if  it  exist 
at  all,  must  exist  invariably  in  the  same  manner,  whether  the  confession 
from  which  it  is  derived  be  in  other  respetfts  true  or  false.  Facts  thus 
obtained,  however,  must  be  fully  and  satisfactorilj*  proved,  without  call- 
ing in  the  aid  of  anj-  part  of  the  confession  from  which  they  may  have  been 
derived ;  and  the  impossibility  of  admitting  any  part  of  the  confession 
as  a  proof  of  the  fact,  clearly  shows  that  the  fact  may  be  admitted  on 
other  evidence ;  for  as  no  part  of  an  improper  confession  can  be  heard, 
it  can  never  be  legally  known  whetlier  the  fact  was  derived  through  the 
means  of  such  confession  or  not :  and  the  consequences  to  public  jus- 
tice would  be  dangerous  indeed  ;  for  if  men  were  enabled  to  regain  stolen 
property,  and  the  evidence  of  attendant  facts  were  to  be  suppressed, 
because  they  had  regained  it  b}-  means  of  an  improper  confession,  it 
would  be  holding  out  an  opportunity  to  compound  felonies.  The  rules 
of  evidence  which  respect  the  admission  of  facts,  and  those  which  pre- 
vail with  respect  to  the  rejection  of  parol  declarations  or  confessions, 
are  distinct  and  independent  of  each  other.  It  is  true,  that  many  able 
judges  have  conceived  that  it  would  be  an  exceeding  hard  case,  that 
a  man  whose  life  is  at  stake,  having  been  lulled  into  a  notion  of  se- 
curity by  promises  of  favor,  and  in  consequence  of  those  promises  has 
been  induced  to  make  a  confession  by  the  means  of  which  the  property 
is  found,  should  afterwards  find  that  the  confession  with  regard  to  the 
property  found  is  to  operate  against  him.  But  this  subject  has  more 
than  once  undergone  the  solemn  consideration  of  the  twelve  judges ; 
and  a  majority  of  them  were  clearly  of  opinion.  That  although  confes- 
( sions  improperly  obtained  cannot  be  received  in  evidence,  yet  that  any 
acts  done  afterwards  might  be  given  in  evidence,  notwithstanding  they 
were  done  in  consequence  of  such  confession.'' 

1  Three  men  were  tried  and  convicted  for  the  murder  of  Mr.  Harrison,  of  Campden, 
in  Gloucesterahire.  One  of  them,  under  a  promise  of  pardon,  confessed  himself  guilty 
of  the  fact.  The  confession  therefore  was  not  given  in  evidence  against  him,  and  a 
few  years  afterwards  it  appeared  that  Mr.  Harrison  was  alive.     MS. 

2  It  should  seem  that  so  much  of  the  confession  as  relates  strictly  to  the  fact  dis- 
covered by  it  may  be  given  in  evidence  ;  for  the  reason  of  rejecting  extorted  confessions 
is  the  apprehension  that  the  prisoner  may  have  been  thereljy  induced  to  say  what  is 
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REGINA   B.   BALDRY. 

Court  for  Crown  Cases  Reserved.     1852. 

[Reported  2  Denison,  C.  0.  R.  430.] 

At  the  Spring  Assizes  for  the  county  of  Suffolk,  the  prisoner  was 
tried  before  Lord  Campbell,  C.  J.,  upon  an  indictment  charging  him 
with  having  administered  poison  to  his  wife  with  intent  to  murder  her. 

On  the  part  of  the  prosecution  a  police  constable  was  called  whose 
evidence  thus  began  :  "  I  went  to  the  prisoner's  house  on  the  17th  De- 
cember. I  saw  the  prisoner.  Dr.  Vincent,  and  Page,  another  con- 
stable, were  with  me.  I  told  him  what  he  was  charged  with.  He 
made  no  reply,  and  sat  with  his  face  buried  in  his  handkerchief.  I 
believe  he  was  crying.  I  said  he  need  not  say  anything  to  crimi- 
nate himself;  what  he  did  say  would  be  taken  down  and  used  as  evi- 
dence against  him." 

Objection  was  made  on  behalf  of  the  prisoner  that  what  he  then  said 
was  not  admissible. 

The  Lord  Chief  Justice  thought  that  although  the  caution  of  the  con- 
stable differed  from  that  directed  by  11  &  12  Viet.  c.  42,  s.  18,  to  be 
given  by  the  justice  to  the  prisoner  in  the  word  "will"  instead  of 
"  may,"  it  did  not  amount  to  any  promise  or  threat  to  induce  the  pris- 
oner to  confess ;  that  it  could  have  no  tendencj'  to  induce  him  to  say 
anything  untrue ;  and  that  in  spite  of  it  if  he  did  afterwards  confess, 
the  confession  must  be  considered  voluntary ;  his  Lordship  therefore 
allowed  the  witness  to  give  in  evidence  what  the  prisoner  then  said, 
which  amounted  to  a  confession  of  his  guilt. 

But  as  doubts  had  been  entertained  bj'  learned  judges  whether  a  con- 
fession, after  such  a  caution,  might  lawfully  be  given  in  evidence,  his 
Lordship  reserved  the  question  for  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted,  and  sentence  of  death  was  passed  upon 
him. 

On  the  24th  April,  a.  d.  1852,  this  case  was  argued  before  Lord  Camp- 
bell, C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Erle  J.,  and  Williams,  J.' 

H.  MiUs,  for  the  prisoner. 

Power  and  Newton,  for  the  Crown,  were  not  called  on  to  address 
the  Court 

false  ;  bnt  the  fact  discovered  shows  that  so  much  of  the  confession  as  immediately 
relates  to  it  is  true.  Rex  v.  Butcher,  Maidstone  Summer  Assizes,  1798.  —  But  it  seems, 
says  Mr.  East,  2  C.  L.  658,  "  that  this  opinion  must  be  taken  with  some  grains  of  al- 
lowance ;  for  even  in  such  case  the  most  that  is  proper  to  be  left  with  the  jury  is  the 
fact  of  the  witness  having  been  directed  by  the  prisoner  where  to  find  the  goods,  and 
his  having  found  them  accordingly ;  but  not  the  acknowledgment  of  the  prisoner 
having  stolen  or  put  them  there,  which  is  to  be  collected  or  not  from  all  the  circum- 
stances of  the  case  :  and  this  is  now  the  more  common  practice."  [Followed  in  Com. 
v.  John  F.  Knapp,  9  Pick.  511.  —  Ed.]  , 
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Pollock,  C.  B.'  I  am  of  opinion  that  the  conviction  is  right,  —  that 
the  evidence  was  properly  received.  I  consider  that  the  grounds  fof 
not  receiving  such  evidence,  are  not  those  stated  by  the  learned  coun- 
sel in  his  elaborate  and  able  argument  from  a  review  of  all  the  cases, 
that  there  is  a  presumption  of  law  one  way  or  other.  The  ground  for 
not  receiving  such  evidence  is  that  it  would  not  be  safe  to  receive  a 
statement  made  under  any  influence  or  fear.  There  is  no  presumption 
of  law  that  it  is  false  or  that  the  law  considers  such  statement  cannot 
be  relied  upon  ;  but  such  confessions  are  rejected  because  it  is  supposed 
that  it  would  be  dangerous  to  leave  such  evidence  to  the  jury.  A  simple 
caution  to  the  accused  to  tell  the  truth,  if  he  saj's  anything,  has  been 
decided  not  to  be  sufficient  to  prevent  the  statement  made  being  given 
in  evidence  ;  and  although  it  may  be  put  that  when  a  person  is  told  to 
tell  the  truth,  he  maj'  possibly  understand  that  the  only  thing  true  is 
that  he  is  guilt}',  that  is  not  what  he  ought  to  understand.  He  is  re- 
minded that  he  need  not  saj'  anything,  but  if  he  saj's  anytliing  let  it  be 
true.  It  has  been  decided  that  that  would  not  prevent  the  statement 
being  received  in  evidence  bj'  Littledale,  J.,  in  the  case  of  Hex  v.  Court, 
7  Car.  &  P.  486,  and  by  Rolfe,  B.,  in  a  case  at  Gloucester,  It.  v.  Holmes, 
1  Car.  &  K.  248  ;  but  where  the  admonition  to  speak  the  truth  has  been 
coupled  with  anj'  expression  importing  that  it  would  be  better  for  him 
to  do  so,  it  has  been  held  that  the  confession  was  not  receivable,  —  the 
objectionable  words  being  that  it  would  be  better  to  speak  the  truth,  be- 
cause they  import  that  it  would  be  better  for  him  to  say  something. 
This  was  decided  in  the  case  oi Reg.  v.  Garner,  1  Den.  C.  C.  329.  The 
true  distinction  between  the  present  case  and  a  case  of  that  kind  is,  that 
it  is  left  to  the  prisoner  a  matter  of  perfect  indiflference  whether  he  should 
open  his  mouth  or  not.  ...  The  question  now  is,  whether  the  words 
employed  by  the  constable,  "  he  need  not  say  anything  to  criminate 
himself;  what  he  did  say  would  be  taken  down  and  used  as  evidence 
against  him,"  amount  either  to  a  promise  or  a  threat?  We  are  not  to 
torture  this  expression,  or  to  saj'  whether  a  man  might  have  misunder- 
stood their  meaning,  for  the  words  of  the  statute  might  by  ingenuity  be 
suggested  to  raise  in  the  mind  of  the  prisoner  very  different  ideas  from 
that  which  is  the  natural  meaning.  The  words  are  to  be  taken  in  their 
obvious  meaning.  It  is  very  important  for  the  protection  of  innocence 
that  any  man  charged  with  a  crime  should  be  told  at  the  time  of  his 
apprehension  what  that  charge  is.  Attention  should  be  paid  to  anj'  com- 
munication made  by  him  at  that  time,  because  generally  a  prisoner  has 
no  means  of  paying  for  witnesses.  The  accused  may  frequently  be  in 
a  situation  at  once  to  say  that  he  was  in  such  a  place  and  could  prove 
an  alibi,  and  may  be  able  to  make  some  statement  of  extreme  impor- 
tance, in  order  to  show  that  he  did  not  commit  the  crime,  or  was  not 
the  person  intended  to  be  charged.     In  criminal  trials  I  make  a  point 

'  Lord  Campljell,  C  J.,  intimated,  that  as  he  had  reserved  the  case  for  the  consid- 
eration of  the' Court,  he  should  pffefer  hearing  the  judgment  of  the  other  judges  before 
expressing  his  opinion. 
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of  inquiring  whether  the  prisoner  made  a  statement  on  being  first  taken 
into  custodj'',  and  I  have  known  repeatedly  an  acquittal  occur  chiefly 
on  the  grounds  of  what  the  prisoner  stated  at  the  time  of  his  apprehen- 
sion. It  is  proper  that  a  prisoner  should  be  cautioned  not  to  criminate 
himself;  but  I  think  that  what  he  says  ought  to  be  adduced  either  as 
evidence  of  his  guilt,  or  as  evidence  in  his  favor.  For  these  reasons, 
I  think  that  the  Lord  Chief  Justice  properly  received  the  confession  at 
the  trial; 

Parke,  B.  I  entirely  agree  with  the  Lord  Chief  Baron  and  with  the 
view  taken  by  Lord  Campbell  at  the  trial.  ...  By  the  law  of  England, 
in  order  to  render  a  confession  admissible  in  evidence  it  must  be  per- 
fectly voluntary ;  and  there  is  no  doubt  that  any  inducement  in  the 
nature  of  a  promise  or  of  a  threat  held  out  by  a  person  in  authority, 
vitiates  a  confession.  The  decisions  to  that  effect  have  gone  a  long 
way  ;  whether  it  would  not  have  been  better  to  have  allowed  the  whole 
to  go  to  the  jury,  it  is  now  too  late  to  inquire,  but  I  think  there  has 
been  too  much  tenderness  towards  prisoners  in  this  matter.  I  confess 
that  I  cannot  look  at  the  decisions  without  some  shame  when  I  con- 
sider what  objections  have  prevailed  to  prevent  the  reception  of  con- 
fessions in  evidence ;  and  I  agree  with  the  observation  of  Mr.  Pitt 
Ta3'lor,  that  the  rule  has  been  extended  quite  too  far,  and  that  justice 
and  common  sense  have,  too  frequentlj',  been  sacrificed  at  the  shrine  of 
mercy.  We  al)  know  how  it  occurred.  Every  judge  decided  by  him- 
self upon  the  admissibility  of  the  confession,  and  he  did  not  like  to 
press  against  the  prisoner,  and  took  the  merciful,  view  of  it.  If  the 
question  were  res  nova  I  cannot  see  how  it  could  be  argued  that  any 
advantage  is  offered  to  a  prisoner  by  his  being  told  that  what  he  says 
will  be  used  in  evidence  against  him.  I  have  the  most  unfeigned  re- 
spect for  Coleridge,  J.,  and  Maule  J.,  and  in  deference  to  their  deci- 
sions, I  offered  to  reserve  a  case  at  "Aj-lesbury,  but  I  cannot  concur  in 
their  judgment.  I  have  reflected  on  Reg.  v.  Drew  [8  Car.  &  P.  140], 
and  Reg.  v.  Morton  [2  Moo.  &  Rob!  514],  and  I  have  never  been  able 
to  make  out;  that  anj'  benefit  was  held  out  to  the  prisoner  by  the  caution 
employed  in  those  cases.  We  ought  therefore  to  be  extremelj'  obliged 
to  Lord  Campbell  for  having  reserved  the  point  in  order  that  it  might 
be  settled. 

EKtE,  J.  I  think  that  the  statement  of  the  prisoner  was  properly 
received.  In  my  opinion  the  best  defence  of  innocence  is  founded  on 
the  statement  which  he  is  shown  to  have  used  when  first  accused  ;  and 
I  am  of  opinion  that  when  a  confession  is  well  proved  it  is  the  best  evi- 
dence that  can  be  produced  ;  and  that  unless  it  be  clear  that  there  was 
either  a  threat,  or  a  promise  to  induce  it,  it  ought  not  to  be  excluded. 
I  am  much  inclined  to  agree  with  Mr.  Pitt  Taylor ;  and  according  to 
my  judgmeat,  in  many  cases  where  confessions  have  been  excluded, 
justice. and  common  sense  have  been  sacrificed,  not  at  the  shrine  of 
mercy,  but  at  the  shrine  of  guilt.  The  words  "  will "  or  "  may,"  as 
used  in  the  cautipn  are,  in  effect,  the,  same ;  one  being  absolute,  the 
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Other  contingent.  In  the  able  argument  that  has  been  addressed  to  us, 
It  has  been  contended  that  the  assurance  that  the  statement  will  be 
used,  promises  an  advantage,  and  should  therefore  exclude  the  confes- 
sion ;  whilst  it  is  admitted  that  this  supposed  advantage  promised  con- 
tingently does  not  exclude  it.  But  if  it  be  an  advantage  when  promised 
positively,  it  is  also  a  promise  of  advantage  when  made  contingentlj', 
and  if  it  does  not  exclude  in  one,  neither  ought  it  in  the  other. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  "What  was  said 
to  the  prisoner  was  nothing  more  than  that  what  he  said  would  not  be 
kept  secret,  but  would  be  used  in  evidence  ;  and  it  is  an  over-refinement 
to  say  that  a  statement  made  after  such  a  caution  was  inadmissible. 

Lord  Campbell,  C.  J.  I  adhere  to  the  opinion  which  I  formed  at 
the  trial.  The  rule,  I  take  to  be  as  Mr.  Mills  has  stated  it,  and  if  there 
be  any  worldly  advantage  held  out,  or  any  harm  threatened,  the  con- 
fession must  be  excluded.  The  reason  is,  not  that  the  law  supposes 
that  the  statement  will  be  false,  but  that  the  prisoner  has  made  the  con- 
fession under  a  bias,  and  that,  therefore,  it  would  be  better  not  to  submit 
it  to  the  jur3-.  If  the  matter  were  res  integra  I  should  perhaps  have 
doubted  whether  it  might  not  have  been  advisable  to  allow  the  con- 
fession to  be  given  in  evidence,  and  let  the  jury  give  what  weight  to  it 
they  pleased ;  but  I  do  not  in  the  slightest  degree  intend  to  break  in 
upon  the  rule  laid  down  by  Mr.  Mills.  With  regard  to  the  decisions  of 
my  Brother  Coleridge  and  my  Brother  Maule,  with  the  greatest  respect 
for  them,  I  disagree  with  their  conclusions.  It  was  in  deference  to  their 
ruling  that  I  reserved  this  point,  not  that  I  entertained  anj-  doubt  upon 
the  question  myself.  I  am  ver3-  glad  to  find  that  all  this  Court  concur 
in  the  view  which  I  took  at  the  trial,  that  the  evidence  was  admissible. 


COMMONWEALTH  v.   JOSEPH  J.   KNAPP. 

Supreme  Judicial  Court  of  Massachusetts.     1830. 

[Reported  10  Pick.  477.]  ^ 

The  prisoner  was  indicted  as  an  accessory  before  the  fact,  in  the 
murder  of  Joseph  White.  ^  .  .  . 

Morton  ('Attornej'-General)  stated,  that  after  the  arrest  of  the  two 
Knapps  and  the  two  Crowninshields  named  in  the  indictment,  he  gave  a 
written  authority  to  Rev.  Henrj'  Colman  to  receive  a  confession  from 
any  one  of  them  except  Richard  Crowninshield,  pledging  the  faith  of  the 
government  that  the  one  who  should  become  State's  evidence  should  be 
protected ;  that  upon  such  promise  the  prisoner  at  the  bar  made  a  free 
and  full  disclosure,  and  pi'omised  to  testify  against  his  accomplices,  but 
that  in  the  trial  of  J.  Francis  Knapp  he  refused  to  testifj'.     The  attor- 

1  A  part  of  the  case  is  omitted. 

'  Shaw,  C.  J.,  did  not  sit  in  the  trial  of  this  cause. 


SECT.  III.]  COMMONWEALTH   V.   JOSEPH   J.    KNAPP. 


299 


nej'-general  now  proposed  to  give  the  confession  in  evidence,  and  on 
the  point  of  its  admissibilitj^  he  cited  4  Bl.  Com.  332,  and  Christian's 
note ;  Rex  v.  Budd,  Cowp.  331;  2  Stark.  Ev.  19,  21,  23,  note. 

The  writing  obtained  from  the  attorney-general  stated  that  the  pris- 
oner's "  being  a  witness  will  be  a  pledge  of  the  government  that  he  will 
never  be  prosecuted  for  this  offence."  .  .  . 

Gardiner  objected  that  the  confession  could  not  be  admitted  in  evi- 
dence, because  it  was  not  made  voluntarily,  but  upon  a  promise  of 
favor.  .  .  . 

Webster.  The  question  before  the  court  has  never  before  arisen  in 
the  United  States,  and  is  to  be  determined  upon  English  authorities  and 
general  reasoning.  According  to  the  English  authorities,  this  confes- 
sion is  admissible  in  evidence.  .  .  . 
.  Putnam,  J.,  delivered  the  opinion  of  the  Court.  The  law  is  clearly 
settled,  that  the  confessions  of  a  party  freely  and  voluntarily'  made,  are 
to  be  received  against  him  as  competent  evidence.  The  difficulty  in 
administering  this  part  of  the  law  is  not  so  much  in  regard  to  the  rule, 
as  in  the  application  of  the  facts  to  the  rule  ;  in  other  words,  in  ascer- 
taining from  the  facts  and  circumstances,  whether  the  confessions  were 
free  and  voluntar3-,  or  whether  thej-  were  procured  by  the  influence  of 
another,  under  a  hope  of  favor  or  advantage  if  they  were  made,  or  fear 
of  harm  or  disadvantage  if  they  were  withheld. 

The  government  propose  to  give  in  evidence  against  the  prisoner,, 
his  confession  which  was  made  in  writing  after  he  had  received  the  as- 
surance of  the  attorney-general  that  he  should  not  be  prosecuted,  if  he 
should  testify'  truly  upon  the  trial  of  his  accomplices.  And  it  is  stated 
by  the  witness,  that  the  confession  was  deliberately  made,  and  reduced 
to  writing  in  the  presence  of  the  prisoner,  and  subscribed  on  each  leaf 
by  the  prisoner  with  his  own  hand.  That  confession  is  competent  evi- 
dence, unless  the  prisoner  can  show  that  it  was  obtained  under  an  im- 
proper influence  of  fear  or  hope  excited  in  the  mind  of  the  prisoner  at 
the  time  when  he  made  it.*  And  it  is  contended  in  his  behalf,  that 
such  influence  was  brought  to  bear  upon  him,  by  the  witness,  in  the 
various  communications  which  he  had  with  the  prisoner  before  he  ob- 
tained the  protection  of  the  government. 

We  must  attend  to  those  circumstances,  in  order  to  determine  the 
validity  of  the  prisoner's  objection. 

And  here  we  must  distinguish  between  the  verbal  communications 
which  were  made  by  the  prisoner  to  the  witness,  before  he  made  the 
application  to  the  attorne3'-general,  and  the  written  declarations  and 
confessions  which  were  made  after  the  protection  was  obtained,  The 
government  do  not  ofler  those  verbal  confessions,  but  would  confine 
the  evidence  of  confession  to  the  facts  which  were  reduced  to  writing. 

But  it  has  been  argued  by  the  counsel  for  the  prisoner,  that  although 
the  written  confession  was  voluntary,  and  not  induced  by  persuasion  or 

1  But  see  Reg.  v.  Warringham,  2  Den.  C.  C.  p.  448,  uote,  aud  Thompson  v.  dm., 
20Grat.  p.  730 Ed. 
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any  external  influence,  yet  if  the  first  confession  was  not  voluntary,  the 
subsequent  confession  is  also  inadmissible. 

The  principle  undoubtedly  is,  that  if  a  confession  is  procured  by 
threats,  or  promises  of  favor,  all  subsequent  confessions  of  the  same 
fact  are  to  be  excluded ;  and  the  reason  given  is,  that  the  subsequent 
confessions  may  be  presumed  to  be  induced  from  the  same  motive  of 
fear  or  hope,  and  therefore,  if  it  is  shown  that  such'  motive  has  been 
removed  before  the  subsequent  confessions  are  made,  this  will  rebut  the 
presumption  and  render  the  subsequent  confessions  admissible. 

When  Mr.  Colman  went  into  the  cell  of  the  prisoner,  he  said  to  him, 
that  "  he  was  sorry  to  see  him  in  that  situation  ;  and  if  he  could  render 
him  any  services  in  his  power,  proper  to  be  rendered,  the  prisoner  might 
command  them."  The  prisoner  then  inquired  of  the  witness  "if  he 
thought  they  could  prove  it."  He  answered,  that  "  he  did  not  know 
anything  about  it,  other  than  what  certain  gentlemen  in  whom  he  had 
great  confidence,  had  told  him,  which  was,  that  in  their  opinion  the 
evidence  would  be  conclusive."  The  remark  mostlj'  relied  upon  by 
the  counsel  for  the  prisoner,  as  influencing  the  vei'bal  confession,  was  the 
following.  The  witness  said  that  "  he  did  not  know  what  was  to  be 
done,  but  if  anything  could  be  obtained  for  him,  and  he  thought  fit  to 
rely  on  the  witness's  honor,  to  make  disclosures  to  him,  they  should 
never  be  divulged,  the  witness  would  die  first,  until  he  had  obtained  the 
security  of  the  government." 

Now  if  the  inquiry  were  confined  to  the  verbal  declarations  which  fol- 
lowed this  proposal  of  the  witness,  the  Court  are  all  clearlj-  of  opinion 
that  the}-  were  made  under  the  hope  of  obtaining  the  privilege  of  being 
made  a  witness  for  the  State,  under  the  influence  which  the  witness  ex- 
cited in  the  mind  of  the  prisoner.  If  the  matter  had  stopped  there,  the 
disclosures  made  upon  that  solicitationj  and  under  that  hope  of  favor  so 
excited,  would  seem  clearly  to  be  incompetent.  But  the  matter  did  not 
stop  there;  for  in  consequence  of  the  verbal  communications  which  the 
prisoner  made  to  the  witness,  the  witness  did  apply  to  the  attorne5--gen- 
eral,  and  did  procure  from  him  the  desired  protection  of  the  government. 

The  prisoner  had  then  obtained  all  that  he  hoped  for,  viz.,  the  con- 
,  sent  of  the  government  to  be  a  State's  witness.     He  might  take  the 
t  benefit  upon  the  terms  offered,  or  he  might  refuse  to  do  so.     And  he 
was  left  to  the  free  exercise  of  his  own  judgment. 

!  Now  in  the  present  case  it  is  clear,  that  the  motive  supposed  to  have 
induced  the  first  confession,  was  completely  removed,  and  must  have 
ceased  to  operate  before  the  written  confession  was  made.  The  pris- 
oner had  in  his  possession  the  letter  of  the  attornej'-general,  promising 
the  protection  of  the  government,  on  condition  of  his  making  a  full 
disclosure,  and  testifying  in  the  case  fully  and  truly.  The  benefit  was 
oflTered  "  upon  the  sole  condition  that  he  should  make  an  explicit,  exact, 
and  full  disclosure  of  every  circumstance  connected  with  the  event  re- 
ferred to ;"  and  he  was  informed,  "  that  in  case  of  any  refusal  to  an- 
swer touching  any  topic  known  to  him,  or  of  any  evasion,  equivocation, 
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or  designed  contradiction  or  withholding  of  testimony,  he  was  not  to 
receive  the  benefit."    To  that  he  assented. 

The  witness  further  stated,  that  he  did  not  refer  to  the  verbal  dis- 
closures which  had  been  made,  but  to  the  statements  and  testimony 
which  the  prisoner  was  thereafter  to  give  upon  the  ti-ials  of  his  accom- 
plices. He  was  to  make  a  full  confession  of  all  the  facts  in  the  case, 
and  to  answer  any  questions  which  should  be  put  to  him  by  proper 
authority.  This  was  fully  explained  to  the  prisoner,  before  he  made 
the  confessions  which  are  now  proposed  to  be  given  in  evidence.  A 
night  had  intervened  after  the  witness  left  tiie  prisoner  to  make  the 
application  to  the  attorne3^-general,  affording  the  prisoner  time  for  re- 
flection ;  and  he  deliberately  proceeded  to  make  his  confession  in  writing, 
under  these  explanations  and  circumstances.  The  witness  did  not  per- 
suade him  upon  the  subject.  If  the  verbal  disclosures  were  made  under 
the  influence  of  hope  excited  by  the  witness,  the  written  confessions 
were  made  after  that  hope  had  been  realized.  He  was  safe  if  he  would 
be  true  and  faithful  in  the  performance  of  his  engagement.  He  had 
solicited  and  obtained  the  protection  of  the  government,  and  was  at  lib- 
erty to  accept  it  upon  those  terms,  or  to  stand  upon  his  defence. 

We  cannot  perceive  how  the  prisoner,  thus  situated,  could  have  any 
motive  falsely  to  accuse  himself,  although  he  might  have  a  motive  to  con- 
tinue his  false  accusation  against  his  accomplices.  And  besides,  if  any 
such  motive- could  be  supposed  to  operate,  it  was  a  new  motive,  and 
not  arising  from  external  influence.  And  it  is  no  objection  to  the 
admission  of  a  confession,  that  it  was  made  from  interested  motives 
and  -Nvith  the  hope  of  favor,  if  the  motive  is  not  excited  by  external 
influence. 

If  the  accomplices  had  been  upon  trial,  it  is  clear  that  the  testimony 
of  the  prisoner  would  have  been  competent  against  them.  It  would  be 
liable  to  great  observation,  and  its  credibility  would  be  the  fair  and  just 
subject  of  argument.  But  still  it  would  be  competent.  And  yet  the 
motives  which  could  operate  upon  his  mind  would  be  strong,  to  magnify 
the  evidence  against  his  accomplices,  but  he  would  have  no  motive  to 
criminate  or  accuse  himself  bej'ond  the  truth. 

The  confessions  which  are  now  offered  in  evidence  were  made  delib- 
erately, in  part-execution  of  the  prisoner's  agreement.  But  upon  being 
called  to  testify  upon  the  trial  of  John  Francis  Knapp,  he  refused  to 
do  so. 

(  By  his  refusal  to  testify  it  is  admitted  that  he  has  forfeited  all  claim 
to  the  extraordinary  favor  of  the  government.  But  in  what  did  that 
favor  consist?  It  was  in  not  using  his  confession  against  himself,  if  he 
would  conduct  himself  faithfully  as  a  State's  T^itness.  By  his  refusal  the 
government  are  absolved ;  and  it  is  now  contended  that  the  prisoner  is 
absolved  also,  and  that  his  confession  cannot  be  used  against  him,  not- 
withstanding his  refusal. 

Persons  who  are  properly  admitted  here  as  State's  witnesses,  are  sub- 
stantially in  the  same  situation  as  persons  in  England  who  are  properly 
admitted  to  become  witnesses  for  the  crown,  against  their  accomplices. 
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The  protection  of  the  government  is  extended  upon  the  same  terms, 
although  the  forms  of  proceeding  are  somewhat  different.  There,  if  the 
witness  for  the  crown  conducts  himself  fairly  and  makes  and  testifies 
to  a  full  disclosure,  he  is  recommended  to  mercj',  and  a  pardon  is  al- 
waj's  granted.  Here  the  attorney-general,  of  his  own  authority,  and 
upon  his  official  responsibility,  gives  the  pledge  of  the  government  that 
the  State's  witness  shall  not  be  prosecuted,  if  he  makes  and  testifies  to 
a  full  disclosure  of  all  matters  in  his  knowledge  against  his  accomplices. 
In  England,  as  well  as  in  Massachusetts,  those  who  are  admitted  as 
witnesses  for  the  government,  may  rest  assured  of  their  lives  if  they 
perform  their  engagements.  So  that  it  becomes  a  material  inquiry  how 
those  persons  in  England,  who  have  been  admitted  as  witnesses  for  the 
crown,  are  dealt  with,  if  they  fail  to  redeem  the  pledge  which  they 
made  to  the  government  upon  receiving  the  benefit  of  becoming  king's 
witnesses. 

And  we  believe  the  law  to  be  clearly  settled  there,  that  if  they  refuse 
i/to  testify,  or  testif3'  falsely,  they  are  to  be  tried  themselves,  and  raaj-  be 
convicted  upon  their  own  confession,  which  was  made  after  they  were 
so  permitted  to  become  witnesses  for  the  crown. 

"This  rule  of  the  law  is  recognized  in  the  books.  In  2  Stark.  Evid. 
23,  and  50,  it  is  stated,  that  where  a  prisoner  had  been  admitted  king's 
evidence,  and  confessed,  and  upon  the  trial  of  his  accomplices  refused 
to  give  evidence,  he  was  convicted  upon  his  own  confession,  although 
it  had  been  previously  falsely  represented  to  him  by  a  constable,  that 
his  accomplices  were  in  custody.  And  that  conviction  was  approved 
by  all  the  judges  in  England.  Rex  v.  Hurley,  coram  Baron  Garrow,  at 
Lent  Assizes,  1818.  So  in  4  Bl.  Com.  333,  in  a  note  by  Mr.  Christian, 
published  more  than  twenty  years  ago,  it  is  said,  that  upon  a  trial  some 
years  ago  at  York,  before  Mr.  Justice  Buller,  the  accomplice  who  was 
admitted  a  witness  denied  in  his  evidence  all  that  he  had  before  con- 
fessed ;  upon  which  the  prisoner  was  acquitted.  But  the  judge  ordered 
an  indictment  to  be  preferred  against  the  accomplice  for  the  same  crime  ; 
and  upon  his  previous  confession  and  other  circumstances  he  was  con- 
victed and  executed.  And  it  is  added,  "If  the  jury  were  satisfied  with 
his  guilt,  there  can  be  no  question  in  regard  to  the  law  or  the  justice  of 
the  case."  This  note  is  continued  in  the  late  edition  of  Blackstone's 
Commentaries  by  Chitty  and  Archbold. 

The  permission  to  become  a  witness  for  the  crown  was  introduced  as 
a  substitute  for  the  old  law  relating  to  approvement ;  and  is  a  great 
melioration  of  the  law  in  favor  of  those  who  are  admitted  to  be  king's 
witnesses.  See  Bex  v.  Rudd,  Cowp.  335,  and  the  cases  th^re  cited  by 
Lord  Mansfield.  According  to  the  law  of  approvement,  if  the  jury  do 
not  give  credit  to  the  approver,  and  his  accomplices  are  acquitted,  the 
approver  himself  is  executed ;  but  where  the  king's  witness  makes  a 
fair  and  full  discovery  to  the  satisfaction  of  the  judge,  he  is  to  be  re- 
commended to  mercy,  notwithstanding  the  jury  would  not  convict  the 
accomplices  upon  his  evidence. 

The  law  touching  approvement  has  not  been  adopted  in  Massachusetts, 
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but  instead  of  that  the  law  and  the  usage  have  been,  to  admit  persons 
as  witnesses  for  the  State  ;  and  they  are  to  be  treated  here  in  regard  to 
their  confessions,  as  witnesses  for  the  crown  are  in  the  mother  country. 
The  prisoner  who  does  not  conduct  himself  truly  is  not  at  liberty  to 
take  back  the  confession  which  he  deliberately  made.  It  is  clear  that 
the  king's  witnesses  could  not  do  so  in  England,  and  we  do  not  per- 
ceive any  legal  reason  why  the  State's  witnesses  should  be  permitted 
'  to  do  so  here.  A  confession  made  under  such  circumstances  as  are 
found  in  this  case,  must  be  considered  as  freelj'  and  voluntarily 
made. 

The  case  of  Hall  has  been  cited  by  the  counsel  for  the  prisoner,  to 
show  that  confessions  made  under  the  hope  of  being  admitted  king's 
evidence,  are  not  to  be  received. 

That  case  is  cited  in  a  note  to  Lambe's  Case  (case  236),  2  Leach,  636. 
[t  is  stated  in  the  note,  that  one  Tart  was  offered  to  prove  that  the 
jrisoner  Hall  desired  him  to  apply  to  the  justice  to  be  admitted  as  a 
vitness  for  the  crown,  for  that  he  had  not  entered  the  house  but  had 
)nly  stood  at  the  door  while  the  other  two  prisoners  went  up  stairs  to 
iommit  tlie  felony.  And  that  Mr.  Sergeant  Adair,  who  sat  on  the 
irown  side  for  Mr.  Justice  Wilson,  on  objection  being  made,  rejected 
!he  evidence  as  not  a  voluntary  confession,  but  made  under  the  hope 
of  being  admitted  to  become  a  witness  for  the  crown. 

This  case  is  mentioned  in  2  Stark.  Evid.  49,  but  not  with  approba- 
tion. It  is  against  the  current  of  the  authorities  ;  •  going  to  the  extent 
of  rejecting  confessions  made  without  any  external  influence,  merelj'  be- 
cause the  party  hoped  to  obtain  some  benefit  thereby.  Such  a  rule 
would  exclude  all  confessions ;  for  although  they  may  arise  from  the 
party's  own  reflection,  they  are  alwa3-s  made  under  a  hope  of  some 
benefit.  But  in  that  case  the  external  influence  is  entirely  wanting. 
It  appears  also,  in  the  principal  case  above  cited  {Lambe's  Case),  that 
Hall  was  convicted  upon  his  examination  before  the  magistrate,  which 
was  not  taken  in  writing,  but  proved  by  two  witnesses  viva  voce,  which 
amounted  to  a  full  confession  of  his  guilt.  But  we  do  not  perceive'any 
good  reason  for  the  rejection  of  Tart's  evidence,  as  to  the  confession 
which  Hall  made  to  him  of  his  own  accord,  as  is  above  stated. 

Upon  the  whole,  after  great  consideration,  we  are  all  of  opinion  that 
the  confession  of  the  prisoner  reduced  to  writing  and  signed  by  him, 
and  made  under  the  circumstances  which  are  proved  in  this  case,  is 
competent  evidence  for  the  consideration  of  the  jury.  .  .  . 
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COMMONWEALTH   v.   CULVER. 

SupRKME  Judicial  Court  of  Massachusetts.     1879. 
[Reported  126  Mass.  464.] 

Indictment  on  the  Gen.  Sts.  c.  161,  §  12,  charging  the  defendants 
with  breaking  and  entering,  on  March  27,  1876,  the  shop  of  George  M. 
Crawford,  at  Ayer,  with  intent  to  steal. 

At  the  trial  in  the  Superior  Court,  before  Allen,  J[.,  the  government 
offered  to  prove  confessions  made  b}-  the  defenda,nts.  The  defendants 
objected  to  their  admission,  on  the  ground  that  they  were  made  in  con- 
sequence of  offers  of  favor  made  to  the  defendants  by  the  officer  who 
arrested  the  defendants  and  had  them  in  custody ;  that  these  offers 
were  carried  to  the  defendants,  by  request  of  the  officer,  before  the 
confessions  were  made ;  and  that  the  confessions  were  induced  by  the 
offer. 

At  the  suggestion  of  the  judge,  the  government  called  as  a  witness 
the  officer  who  made  the.  arrest ;  and  he  denied  that  he  made  any  offers 
of  favor  to  the  defendants,  or  had  caused  any  offers  of  favor  to  be  car- 
ried to  the  defendants  by  others.  The  defendants  then  offered  to  call 
five  different  witnesses  to  prove  the  truth  of  their  claim,  and  asked  the 
judge  to  hear  them,  and  first  to  determine  whether  the  confessions 
ought  to  be  received.  The  judge  declined  to  admit  the  evidence  at  that 
stage  of  the  case,  but  admitted  the  confessions. 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendants  alleged 
exceptions. 

T.  H.  Sweetser  and  G.  A.  A.  Pevey,  for  the  defendants. 

J.  F.  Brown,  Assistant  Attornej'-General  ( G.  R.  Train,  Attorney- 
General,  with  him),  for  the  Commonwealth. 

Lord,  J.  The  only  question  which  this  case  presents  is,  whether  it 
was  error  in  the  presiding  judge  to  refuse  to  hear  the  evidence  offered 
by  the  defendants,  at  the  time  it  was  tendered,  relating  to  the  induce- 
ments held  out  to  the  defendants  for  the  purpose  of  obtaining  the  con- 
fessions offered  in  evidence  by  the  government ;  and  we  think  it  was. 
There  is  undoubtedly  a  large  discretion  vested  in  the  presiding  justice 
at  a  trial,  in  reference  to  its  conduct  and  to  the  order'  of  proofs.  In 
this  case,  when  the  evidence  was  offered  by  the  government,  it  was 
objected  to  as  incompetent.  Its  competencj'  was  a  question  of  law, 
and  was  to  be  decided  by  the  court.  Prima  facie,  it  was  competent ; 
but  the  defendants  contended  that  it  was  incompetent  by  reason  of  cer- 
tain extrinsic  facts.  It  was  for  the  defendants  to  establish  those  facts, 
and  it  was  the  duty  of  the  presiding  judge  to  ascertain  whether  they 
existed,  before  admitting  the  evidence.  It  appears  by  the  bill  of  ex- 
ceptions, that,  when  the  confessions  of  the  defendants  were  offered  in 
evidence,  they  objected  to  such  confessions,  upon  the  ground  "  that 
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ihey  were  made  in  consequence  of  offers  of  favor  made  to  the  defend- 
ants hy  the  officer  who  arrested  the  defendants  and  had  them  in  cus- 
tody." If  this  were  true,  and  the  defendants  could  establish  the  fact, 
the  confessions  were  incompetent  evidence.  It  was  the  duty  of  the 
presiding  judge  to  determine  that  fact,  upon  hearing  all  competent 
evidence  upon  it  which  was  tendered  bj'  either  party.  In  the  absence 
of  all  evidence,  the  presumption  is  that  a  confession  is  voluntary  ;  and 
when  the  party  confessing  objects  that  confessions  are  not  voluntarj-, 
he  is  called  upon  to  show,  at  least,  enough  to  rebut  such  presumption. 
Instead,  however,  of  calling  upon  the  defendants  thus  to  repel  the  pre- 
sumption, the  presiding  judge  suggested  that  the  officer  be  called  by 
the  district  attorney  ;  and  he  was  called,  and  denied  having  made  offers 
of  favor  to  the  defendants  to  induce  the  confessions.  The  defendants 
then  offered  to  call  five  different  witnesses  to  prove  the  truth  of  their 
claim.  The  court  declined  to  admit  the  testimony,  "  at  that  stage  of 
the  case,  but  admitted  the  confessions."  That,  however,  was  the  only 
stage  of  the  case  at  which  the  evidence  could  be  admitted  for  the  pur- 
pose for  which  it  was  offered,  to  wit,  to  show  that  the  proposed  confes- 
sions were  incompetent. 

A  civil  case  in  which  the  same  principle  was  involved  is  Richardson 
V.  Ziloyd,  99  Mass.  475.  That  was  a  petition  for  the  review  of  an 
action  upon  the  ground  of  newly  discovered  evidence.  The  newly  dis- 
covered evidence  was  a  paper,  which  at  the  time  of  the  trial  of  the 
action  was  supposed  to  be  lost,  and  the  respondent  had  testified  to  its 
contents.  The  petitioner  called  witnesses,  who  testified  what  the  re- 
spondent had  upon  the  former  trial  stated  to  be  the  contents  of  the 
paper.  The  other  party  offered  evidence  in  contradiction  of  such  testi- 
mony, and  offered  to  prove  what  in  point  of  fact  the  respondent  had 
testified  the  contents  of  the  paper  to  be.  Such  evidence  was  excluded. 
The  court,  in  sustaining  the  exceptions,  after  referring  to  the  fact  that 
the  petitioners  were  bound  to  establish  the  truth  of  their  allegations, 
that  the  evidence  was  new  and  material,  and  after  referring  to  the  fact 
that  the  judge  heard  evidence  on  one  side,  and  refused  to  hear  evi- 
dence on  the  other,  added :  ' '  This  was  erroi-.  No  fact  is  legally 
proved,  in  judicial  proceedings,  by  parol  evidence  upon  one  side  only, 
when  competent  and  proper  opposing  testimony  is  rejected." 

We  are  aware  that  it  is  not  an  uncommon  practice  in  the  trial  of 
criminal  causes,  when  confessions  of  a  defendant  are  offered  in  evi- 
dence, and  objected  to  upon  the  ground  that  they  were  improperly 
obtained,  for  the  presiding  judge  to  allow  the  confessions,  and  all  the 
evidence  bearing  upon  the  manner  in  which  they  were  obtained,  to  be 
submitted  to  the  jurj',  either  to  be  rejected  by  the  jurj-  wholh',  or  to  be 
allowed  such  weight  as  under  all  the  circumstances  the  jurj'  deem  it 
proper  to  give  them.  This,  however,  as  we  understand  it,  is  rather  by 
consent  than  otherwise,  neither  partj'  desiring  to  take  the  decisior^  of 
the  presiding  judge  upon  the  question  of  competence'.  There  may  be, 
however,  and  commonlv  are,  two  questions  :  first,  the  competency  of  the 
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evidence,  and,  secondly,  the  weight  of  the  evidence ;  the  former  is 
alwaj-s  a  question  of  law,  the  latter  is  always  a  question  of  fact.  The 
prisoner  has  alwaj's  the  right  to  require  of  the  judge  a  decision  of  the 
competency  of  the  evidence ;  and,  even  after  the  judge  has  decided 
the  evidence  to  be  competent,  the  prisoner  has  the  right  to  ask  of  the 
jury  to  disregard  it,  and  to  give  no  weight  to  it,  because  of  the  circum- 
stances under  which  the  confessions  were  obtained.  In  the  case  at  bar, 
however,  the  counsel  for  the  prisoners  insisted  upon  their  right  to  have 
the  judge  decide  upon  the  competency  of  the  evidence,  and  tendered 
evidence  of  its  incompetency  ;  this  evidence  it  was  the  duty  of  the  pre- 
siding judge  to  hear.  The  evidence  having  been  tendered  at  a  stage  of 
the  case  in  which  it  was  the  duty  of  the  defendants  to  offer  it,  and  the 
presiding  judge  having  refused  to  hear  it  at  that  time,  the  exception  to 
his  refusal  to  hear  it  must  be  Sustained.^ 


SECTION   IV. 

HEARSAY. 

An  assise  of  novel  disseisin  was  brought  against  several.  .  .  .  [One] 
pleaded  in  bar  a  release  of  the  plaintiff,  in  which  several  persons  were 
named  as  witnesses.  The  deed  was  denied,  and  so  process  was  made 
against  the  witnesses  until  the  great  distress,  when  the  witnesses  came, 
and  the  jury  also ;  and  one  of  the  witnesses  was  named  in  the  panel 
among  the  jury.  He  was  ousted  ;  for  Thoepe  [C.  J.],  said  that  although 
there  be  twenty  witnesses  named  in  the  deed  the  Court  will  take  an 
assise  [jury]  in  addition  to  the  witnesses,  and  these  shall  only  be  joined 
to  the  jury  and  testify  the  fact.  One  of  the  witnesses  was  challenged 
as  being  a  relative  of  the  plaintiff,  but  the  challenge  was  not  allowed,  for 
witnesses  are  not  challengeable,  because  the  verdict  will  not  be  received 
from  them,  but  from  the  jury  ;  and  the  witnesses  are  to  be  sworn  to 
"say  the  truth,"  without  adding,  "according  to  [the  best  of]  their 
knowledge ; "  for  thej'  should  testify  nothing  but  what  they  see  and 
hear.  .  .  .  The  witnesses  ought  to  testify  nothing  but  what  they  know 
for  certain,  that  is  to  say,  what  they  see  and  hear. 

Anonymous,  Lib.  Ass.  110,  11.     (About  1349.) 

A  praecipe  quod  reddat  was  sued  against  a  husband  and  wife,  and  at 
the  service  of  the  summons  the  husband  and  wife  were  essoined.  On 
the  day  fixed  by  their  essoin,  the  husband  was  essoined  [again]  as  being 
in  the  service  of  the  king ;  the  wife  was  demanded  and  appeared  by 
attorney.  The  essoiner  was  sworn  to  say  whether  his  principal  was  in 
the  service  of  the  king,  and  he  said  that  he  was  so  informed,  but  he 
did  not  dare  to  say  expressly  that  he  was  in  the  king's  service.  New- 
1  And  so  Bufer  v.  Egner,  25  Oh.  St.  46i.  — Ed. 
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TOJf  [C.  J.],  to  Markham,  who  was  with  the  tenant :  "  The  essoiner  is 
sworn,  and  he  is  not  wilUng  to  say  that  the  principal  is  in  the  service 
of  the  Icing.  The  statute  runs  that  the  essoiner  testetur  in  curia  ;  but 
this  is  not  testifying.     Therefore  consider  what  j-ou  will  do." 

Anonymous,  Y.  B.  20  H.  VI.,  20,  16  (1441-42). 


Daulton  (for  the  Crown).  And  that  you  be  the  author  of  this  slan- 
derous and  infamous  libel,  it  shall  be  proved  clearly  to  the  jury  before 
your  face.  Then  said  he  to  the  clerk,  "  Read  the  answer  of  Nicholas 
Thompkins,  which  was  made  upon  his  oath  before  her  majesty's  High 
Commissioners."  Then  was  read  to  this  effect,  that  Thompkins  knew 
that  Mr.  Udall  was  the  author  of  that  book  called  "  The  Demonstra- 
tion," for  he  said  that  Mr.  Udall  himself  told  him  so.  Also  that  he 
saw  either  in  Mr.  Udall's  house,  or  in  some  other  place  in  Kingston,  a 
catalogue  of  all  the  books  that  Mr.  Udall  had  made,  amongst  which 
"The  Demonstration"  was  one.  Judge.  You  see  here  that  this  is 
clear,  and  a  sufficient  testimony.  .  .  .  Udall.  Why  is  not  Thompkins 
here  to  declare  his  testimony,  and  to  say  what  he  can  ?  Daulton.  He 
is  beyond  the  seas  about  merchandises,  sent  awaj'  by  Mr.  Gore,  who  mar- 
ried Mrs.  Crane's  daughter.  Udall.  How  doth  that  appear?  He  is  no 
merchant,  but  a  serving-man  ;  and  if  he  were,  what  is  that  to  me  ?  .  .  . 

Then  there  was  much  said,  to  prove  that  the  testimony  of  a  man 
absent  was  suiHcient,  if  it  were  proved  to  be  his  upon  the  oaths  of 
others.  .  .  .  [But  this  "  examination,"  as  well  as  others,  appears  to 
have  been  received.] 

Trial  of  John  Udall  for  Felony,  1  How.  St.  Tr.  Cols.   1281- 
1282  (1590). 


M.  19  Jac.  in  the  Star  Chamber,  Adams  v.  Canon  [Lej',  68],  an 
action  brought  for  maintenance  in  divers  suits,  and  alleged  in  particular 
that  lie  disbursed  monej'  for  one  Powel  in  an  action  which  Thomas  Hood 
brought  against  him  in  chancery ;  and  to  prove  this  he  produced  two 
witnesses  :  one  who  was  sworn  deposed  that  he  himself  knew  it  to  be 
true ;  and  being  examined  why  he  would  swear  that,  answered.  Be- 
cause his  father  had  said  so.  And  in  this  case  much  was  said  about 
the  deposition  of  witnesses :  First,  That  if  one  witness  depose  of  his 
own  knowledge  of  the  very  point  in  question,  and  the  other  in  tlie 
circumstances,  that  shall  be  sufficient  ground  for  the  judge  to  pass 
sentence ;  and  this  was  said  by  Mountague,  Chief  Justice,  but  then 
President  of  the  Council.  Secondlj^,  That  it  is  not  satisfactory  for  the 
witness  to  say  that  he  thmks  or  persuadeth  himself ;  and  that  for  two 
reasons  by  Coke :  1st,  Because  that  the  judge  is  to  give  an  absolute 
sentence,  and  therefore  ought  to  have  more  sure  ground  than  thinking ; 
2d,  The  witness  cannot  be  prosecuted  for  perjury  ;  3d,  That  judges,  as 
judges,  are  alwaj-s  to  give  judgment  secundum  allegata  et  probata, 
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notwithstanding  private  individuals  tiiinlc  otlierwise.    And  so  Canon 
was  discharged.  Adams  v.  Canon,  1  Dyer,  53  b,  note  (1621). 


L.  C.  J.  Jeffreys.  Why,  is  what  the  woman  told  her,  evidence  ;  she 
reported  a  report  to  me,  can  that  be  evidence?  Mr.  Wallop.  My  lord, 
with  submission,  we  think  it  justifies  Mr.  Braddon,  that  he  went  upon 
these  grounds.  L.  C.  J.  Where  is  the  woman  that  told  her?  Why  is 
not  she  brought?  Mr.  Wallop.  Thej-  saj-,  she  is  so  big  with  child 
she  can't  come.  L.  C.  J.  Why,  if  that  woman  were  here  herself,  if 
she  did  sa}-  it,  and  would  not  swear  it,  we  could  not  hear  her ;  how 
then  can  her  saj'ing  be  an  evidence  before  us  ?  I  wonder  to  hear  anj- 
man  that  wears  a  gown,  to  make  a  doubt  of  it.  .  .  .  Wh}-,  gentlemen, 
what  are  we  doing  all  this  time?  Do  you  think  we  sit  here  for  nothing? 
Is  not  this  the  first  time  that  a  report  was  gi\'en  as  evidence  in  West- 
minster Hall?  Mr.  Freke.  My  lord,  we  are  necessitated  to  use  this 
sort  of  evidence.  L.  C.  J.  I  tell  you,  sir,  it  is  no  evidence,  be  neces- 
sitated what  ^'ou  will. 

Trial  of  Braddon  and  Speke,  for  a  Misdemeanor,  9  How.  St.  Tr., 
col.  1189  (1684). 


The  attestation  of  the  witness  must  be  to  what  he  knows,  and  not  to 
that  only  which  he  hath  heard,  for  a  mere  hearsay  is  no  evidence  ;  for 
it  is  his  knowledge  that  must  direct  the  Court  and  jury  in  the  judgment 
of  the  fact,  and  not  his  mere  credulity,  which  is  very  uncertain  and  vari- 
ous in  several  persons  ;  for  testimony  being  but  an  appeal  to  the  knowl- 
edge of  another,  if  indeed  he  doth  not  know,  he  can  be  no  evidence ; 
besides,  though  a  person  testify  what  he  hath  heard  upon  oath,  yet  the 
person  who  spake  it  was  not  upon  oath ;  and  if  a  man  had  been  in 
court  and  said  the  same  thing  and  had  not  sworn  it,  he  had  not  been 
believed  in  a  court  of  justice  ;  for  all  credit  being  derived  from  attesta- 
tion and  evidence,  it  can  rise  no  higher  than  the  fountain  from  whence 
it  flows,  and  if  the  first  speech  was  without  oath,  an  oath  that  there 
was  such  a  speech  makes  it  no  more  than  a  bare  speaking,  and  so  of  no 
value  in  a  court  of  justice  where  all  things  were  determined  under  the 
solemnities  of  an  oath ;  besides,  nothing  can  be  more  uncertain,  than 
the  loose  and  wandering  witnesses  that  are  taken  upon  the  uncertain 
reports  of  the  talk  and  discourse  of  others. 

Gilbert,  Evidence  (2d  ed.),  152-153.     (Before  1727.) 


I  said  to  Canning,  "  Now  look  for  the  woman  that  robbed  you  ;  "  she 
immediately  pointed  to  Mary  Squires  and  said,  "That  old  woman  in 
the  corner  was  the  woman  that  robbed  me."  .  ,  .  Somebody  said  (I 
think  it  was  Mary  Sqnires's  daughter),  "  Do  you  hear  what  the  gentle- 
woman says?  she  says  you  robbed  her."    The  old  woman  got  up  from 
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the  stool  immediately,  and  said  —  Mr.  Morton.  I  object  against  that 
being  mentioned ;  it  is  no  evidence.  Court.  He  may  give  an  account 
of  what  was  said  in  the  defendant's  hearing  and  presence. 

Where  did  she  put  it? — As  she  said  then,  she  put  it  into  the  room 
called  the  shop.  Mr.  Nares.  I  object  against  that  as  legal  evidence.  .  . . 
There  is  one  plain  rule  as  to  the  evidence  of  hearsay ;  that  is,  that 
when  you  can  have  that  very  person  that  proves  this  very  fact  she 
is  the  person  to  be  called ;  this  is  not  evidence  at  all.  Codkt.  The 
Court  are  of  opinion  that  it  will  be  proper  for  Wells  to  give  her  own 
evidence. 

Trial  of  Elizabeth  Canning,  for  Perjurj-,  19  How.  St.  Tr.,  cols. 
383,  406  (1754). 


It  is  not  the  province  of  this  Court  to  consider  whether  such  evidence 
is  properly  receivable  in  the  Ecclesiastical  Courts.  Those  courts  are 
constituted  upon  principles  very  different  from  those  which  regulate 
the  courts  of  common  law.  Where  the  judges  are  authorized  to  deal 
both  with  the  facts  and  the  law,  a  much  larger  discretion  with  respect 
to  the  reception  of  evidence  may  not  unreasonably  be  allowed  than  iii 
courts  of  common  law,  where  the  evidence,  if  received  by  the  judge, 
must  necessarily  be  submitted  entire  to  the  jury.  By  the  rules  of  evi- 
dence established  in  the  courts  of  law,  circumstances  of  great  moral 
weight  are  often  excluded,  from  which  much  assistance  might  in  par- 
ticular cases  be  afforded  in  coming  to  a  just  conclusion,  but  which  are 
nevertheless  withheld  from  the  consideration  of  the  jury  upon  general 
principles,  lest  they  should  produce  an  undue  influence  upon  the  minds 
of  persons  unaccustomed  to  consider  the  limitations  and  restrictions 
which  legal  views  upon  the  subject  would  impose.  This  is  matter  of 
dailj'  experience,  and  requires  no  illustration  by  examples.^ 

BosANQUET,  J.,  in  Wright  v.  Doe  d.  Tatham,  7  A.  &  E.  p.  375  (1837). 

1  It  will  probaWy  be  thought,  by  persona  acquainted  with  judicial  proceedings,  that 
juries  do  not,  in  general,  properly  discriminate  between  hearsay  and  original  evidence. 
An  opportunity  of  noticing  this  frequently  occurs  in  cases  relating  to  the  various  ex- 
ceptions to  the  rule  of  exclusion,  and  more  particularly  where  hearsay  evidence  is  intro- 
duced collaterally,  as  where  it  ia  a  part  of  a  confession  of  one  prisoner  affecting  another 
prisoner,  or  where  it  is  contained  in  a  letter  which  ia  introduced  for  a  different  object, 
or  where  it  consists  of  a  statement  of  hearsay  matters  made  in  the  presence  of  a  party 
to  the  suit.  In  such  casea,  the  hearsay  evidence  generally  has  much  too  strong  an 
effect  upon  the  jury,  however  the  judge  may  cautibn  them  not  to  give  weight  to  the 
evidence  as  proving  the  truth  of  the  facts  therein  stated. — Phillips  and  Amos,  Ev.  219. 

The  English  law  separates  by  a  heavy  line  of  discrimination  that  form  of  circum- 
stantial evidence  which  consists,  or  is  even  but  partly  ooinposed,  of  words  importing 
anything  material  to  the  case,  or  of  acts  whose  import  is  that  of  a  statement,  from  all 
otter  kinds  of  circumstantial  evidence.  The  fact  that  a  certain  statement  was  made 
under  impressive  circumstances,  —  e.  g.  a  declaration  by  a  person  in  full  possession  of 
his  faculties  presently  expecting  death,  may  have  a  strong  probative  tendency,  irre- 
spective of  any  reliance  upon  the  credit  of  the  declarant ;  but  the  law  excludes  it 
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BACON  V.   TOWNE   et  al. 

StJPKEME  Judicial  Court  op  Massachusetts.     1849. 

[Bepm-ted  4  Cush.  217.]  * 

This  was  an  action  on  the  case  for  a  malicious  prosecution  tried  be- 
fore Hopkinson,  J.,  in  tlie  Court  of  Common  Pleas.  Tiie  writ  bears 
date  August  14th,  1847,  and  contains  four  counts.  The  defendants, 
Henry  M.  Towne,  Joshua  Shaw,  and  Marcus  Eandall  are  charged 
therein  with  having  maliciously  and  without  reasonable  or  probable 
cause  instituted  a  complaint  against  the  plaintiff,  before  Mark  Doo- 
little,  Esquire,  a  justice  of  the  peace  for  the  county  of  Hampshire,  on 
the  7th  day  of  November,  1846,  for  burning  the  plaintiff's  factory 
in  Belchertown,  with  intent  to  defraud  the  insurers,  the  Washington 
Insurance  Companj^  of  Providence,  who  had  insured  certain  sums  upon 
the  factory  and  the  stock  and  the  machinery  therein ;  and  also  with 
burning  a  grist  mill  in  Belchertown  belonging  to  Towne,  the  defendant, 
and  one  Ferry.  .  .  . 

P.  O.  Bacon,  for  the  defendants. 

W.  A.  Bryant  and  L.  Williams,  for  the  plaintiff. 

unless  certain  special  grounds  can  be  pointed  out  for  receiving  it.  One  thing  in  the 
common  law  was  conspicuously  true  in  all  trials  of  fact,  viz.  that  an  untrained  tribu- 
nal, like  the  jury,  was  in  great  danger  of  misusing  this  sort  of  evidence,  —  of  relying 
upon  the  statement  as  true  because  the  declarant  said  it,  and  not  merely  because  it  was 
said  under  the  special  circumstances.  Accordingly,  the  judges  were  not  satisfied  with 
having  a  statement  which  had  a  probative  force,  drawn  from  the  circumstances  under 
which  it  was  made  and  independent  of  credit  reposed  in  the  speaker  ;  they  did  not 
ask  merely  whether  the  statement,  in  order  to  have  evidential  value,  required  a  re- 
liance on  the  credit  of  the  declarant,  —  they  considered  rather  whether  it  could  be  so 
misused.  To  those  who  look  upon  the  law  of  evidence  as  a  system  elaborated  for  the 
mere  discovery  of  truth,  and  judge  it  by  its  logical  adaptation  to  that  end,  it  seems  in 
this  part  of  it  peculiarly  absurd.  To  those  who  take  the  juster  view,  that  it  is  not  a 
mere  piece  of  machinery  for  truth-seeking,  but  a  subsidiary  instrument  in  the  distribu- 
tion of  justice,  worked  through  the  agency  of  an  untrained  tribunal,  and  shaped  to 
the  uses  of  that  tribunal  by  judges  who  were  often  very  distrustful  of  its  capacity  and 
fairness,  it  may  present  a  very  different  aspect. 

It  is  not,  then,  to  be  laid  down  that,  when  a  hearsay  statement  has  any  evidential 
value  independent  of  the  declarant's  credit,  or  even  when  it  has  a  good  deal  of  such 
independent  value,  it  is  therefore  to  be  received  ;  we  have  no  such  rule  or  principle  in 
the  law  of  evidence.  We  do  have,  on  the  other  hand,  a  rule  aimed  in  general  at  pre- 
venting the  tribunal  from  using  as  the  basis  of  an  inference  the  credit  of  any  person 
not  examined  under  oath  in  open  court,  and  which  to  that  end  excludes  all  statements 
that  may  have  support  from  the  credit  of  such  an  unexamined  person  ;  and  then  we 
have  exceptions  to  the  rule.  Some  statements  are  not  included  in  the  rule  simply 
because  they  cannot,  in  their  relation  to  the  case,  —  i.  e.  having  regard  to  the  pur- 
pose for  which  they  are  received,  —  derive  strength  from  the  credit  of  the  declarant. 
The  letting  in  of  these  declarations  is  no  exception  to  the  rule.  —  Ed. 

15  Am.  Law  Rev.  77-78. 

1  A  part  of  the  case  is  omitted. 
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Shaw,  C.  J.  ...  In  order  to  rebut  malice  and  show  probable  cause,  the 
defendants  offered  one  Squires  as  a  witness,  who  would  testify  that  two 
women,  Shaw's  wife  and  Mary  Randall,  soon  after  the  fire,  and  before  the 
complaint,  communicated  to  the  witness,  with  a  request  that  he  would 
communicate  to  Towne,  the  fact,  that  they  were  present  at  the  fire,  and 
saw  Bacon,  the  plaintiff,  throw  burning  cotton  into  the  picking-room  of 
his  factory,  whereby  it  was  burnt,  and  that  he  did  so  communicate  the 
information  to  Towne  before  the  complaint.  The  presiding  judge  re- 
jected this  evidence  as  inadmissible. 

"We  cannot  perceive  upon  what  ground  this  evidence  was  rejected. 
It  had  a  direct  tendency  to  create  a  belief  in  the  minds  of  the  defend- 
ants of  the  plaintiff's  actual  guilt  of  the  offence  charged.  The  reason 
assigned  by  one  of  the  defendants'  counsel  is,  that  it  was  hearsay  ;  but 
we  think,  in  the  ordinary  transactions  of  life,  men  do  not  hesitate  to 
act  on  information  until  they  put  theii-  informants  upon  oath,  if,  indeed, 
such  oath  would  not  be  extrajudicial  and  unlawful. 

The  reason  assigned  by  the  other  counsel  is,  that  these  women  testi- 
fied to  the  same  facts  before  the  magistrate.  Without  adverting  to  the 
fact  that  proof  of  such  testimony  was  rejected,  it  was  important  for  the 
defendants  to  show,  that  this  information  was  communicated  to  them 
before  the  complaint,  and  therefore,  that  they  had  reasonable  expecta- 
tion of  being  able  to  prove  it.  We  think  this  evidence  ought  to  have 
been  received  and  laid  before  the  jury.  Broad  v.  Ham,  5  Bing.  N.  C. 
722.  .  .  .  Verdict  set  aside,  and  new  trial  ordered. 


The  evidence  offered  to  prove  the  agreement  of  sale  was  clearlj-  com- 
petent. It  was  not  hearsay,  but  legal  proof  of  a  contract  of  which 
there  was  no  other, or  better  evidence.  It  was  evidence  of  a  fact,  and 
not  of  a  mere  conversation  or  declaration.  It  being  necessary  to  prove 
the  agreement,  of  which  there  was  fto  written  evidence,  it  might  be 
shown  by  the  testimony  of  any  one  who  was  present  when  it  was  made. 
It  was  not  necessary  to  prove  it  by  the  testimony  of  one  of  the  parties 
to  the  contract.  His  evidence  might  have  been  more  satisfactor}'  and 
decisive ;  but  it  was  no  better  evidence,  in  a  legal  sense,  than  that  of 
any  third  person  who  was  present  when  the  agreement  was  made. 

BiGELOw,  J.,  in  Blanchard  v.  Child,  7  Gray,  p.  157. 


We  also  think  that  the  witness  Dozy  showed  himself  competent  to 
testify  as  to  the  market  value  of  saw-logs  at  Stillwater,  and  that  his 
testimonj'  on  that  question  was  properly  admitted.  The  contention  of 
defendant  seems  to  be  that,  even  in  the  case  of  a  commodity  which  is  a 
,  common  subject  of  purchase  and  sale  in  the  market,  a  witness  can  only 
testify  as  to  market  value  from  actual  personal  knowledge  of  sales  which 
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he  himself  made  or  saw  made.  This  is  not  correct.  Value  io  a  busi- 
ness sense  consists  largelj-  of  the  opinions  of  persons  familiar  witli  the 
market,  and  these  opinions  are  largely  made  up  of  what  is  said  and  re- 
ported by  others.  Hence,  if  a  person  shows  that  his  business  is  such 
that,  by  commercial  reports  or  other  means  of  like  nature,  he  is  familiar 
■with  the  current  market  prices  of  an  article,  he  is  competent  to  testify 
on  the  subject,  although  he  may  not  have  actual  personal  knowledge 
of  any  particular  sales.  Brackett  v.  Edgerton,  14  Minn.  134,  (174)  ; 
Whart.  Ev.  ss.  265,  449. 

Mitchell,  J.,  in  Hoxsie  v.  Empire  Lumber  Co.,  41  Minn.  p.  551. 


QUALIFICATIONS  AND  EXCEPTIONS  TO  THE  RULE  AGAINST 

HEARSAY. 

Note. 

Theee  were  always  qualificatioiis  to  the  doctrine  that  hearsay  testimony  was  illegit/l 
imate.  "While  the  jury  retained  its  character  as  a  hody  of  witnesses,  the  line  was  iiqf 
Teiy  rigidly  drawn.  It  was  of  much  less  importance  then  to  exclude  improper  evi- 
dence from  their  consideration,  than  it  became  when  the  jury  were  expected  to  act 
merely  as  judges  upon  evidence  and  to  govern  themselves  wholly  hy  what  was  shown 
to  them  in  court.  Documents  were  formerly  freely  exhibited  to  the  jury  and  state- 
ments of  fact  made  to  them  by  counsel  which  were  unsupported  by  any  oath.  So, 
later,  testimony  by  hearsay  was  more  or  less  used  for  corroborative  and  subsidiary 
purposes,  or  to  make  head  against  what  was  regarded  as  the  hard  requirement  of  4 
statute. 

Thomas's  Case,  1  Dyer,  99  b,  pi.  68  (1554).  Also,  it  was  there  holden  for  law,' 
that  of  two  accusers,  if  one  be  an  accuser  of  his  own  knowledge,  or  of  his  own  hearinojj 
and  he  relate  it  to  another,  the  other  may  well  be  an  accuser  :  and  thus  did  Si« 
Nicholas  Arnold,  who  accused  William  Thomas  of  words  which  sounded  and  tended  to 
the  death  and  destruction  of  the  queep,  of  his  own  hearing,  and  at  the  request  of 
William  Thomas,  he  reported  over  the  said  matter  to  Sir  James  Crofts  ;  Sir  J.  C.  may| 
he  an  accuser  in  this  case  with  Arnold.  And  Sir  James  Crofts  reports  this  over  to| 
John  Fitzwilliams,  who  was  supposed  a  man  fit  to  have  killed  the  queen,  and  he  re- 
ports it  over  to  Sir  Thomas  Wyat,  &c.  so  each  of  them  may  be  an  accuser.  ... 

Of  this  case  Sir  Matthew  Hale  (1  PI.  Cr.  306)  said,  a  century  or  more  iater  :  "  In, 
relation  to  the  manner  of  their  testimony,  the  opinion  in  Dyer  of  a  witness  by  hearsay  i 
1  Mar.  Dy.  99  b,  was  rejected  by  all  the  judges  in  the  Lord  Lumly's  case,  H.  14  Eliz.  | 
Co.  Pla.  Cor.  25,  but  if  it  be  a  hearsay  from  the  offender  himself  confessing  the  fact,  i 
such  a  testimony  upon  hearsay  makes  a  good  vritness  within  the  statute." 

Sir  Walter  Raleigh's  Case,  1  Jardine's  Crim.  Trials,  429,  430  (1603).  Sir 
Walter  Raleigh.  "  In  all  this  I  find  not  myself  touched,  scarce  named  ;  and  the  course 
of  proof  is  strange  ;  if  witnesses  are  to  speak  by  relation  of  one  another,  by  this  means 
you  may  have  any  man's  life  in  a  week  ;  and  I  may  be  massacred  by  mere  hearsay,  as 
Sir  Nicholas  Throckmorton  was  like  to  have  been  in  Queen  Mary's  time.  You  say, 
that  Brooke  told  Watson  what  Cobham  told  Brooke,  that  I  had  said  to  him ;—  what 
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proof  is  this  ?  To  show  that  my  Lord  Cobham  aocuseth  me  truly,  you  vouch  Watson 
and  Brooke,  men  with  whom  I  never  had  to  do  in  my  life,  and  who  after  all  only  relate 
what  Cobham  told  them."  The  Judges  here  advised  the  jury  to  observe,  that  all  this 
evidence  was  intended  principally  to  fortify  the  accusation  of  my  Lord  Cobham,  by 
proof  of  speeches  uttered  by  him,  respecting  Sir  W.  Ealeigh  before  his  apprehension, 
and  before  he  had  conceived  any  spleen  against  Raleigh. 

Style's  Practical  Rbgistek  (ed.  1670),  173.  "A  person  that  maybe  admitted  as 
witness  at  a  trial  may  give  words  in  evidence  to  the  jury  which  were  spoken  to  him  by 
another  person  who  by  the  rules  of  the  court  might  not  be  admitted  as  a  witness  at  the 
trial.  Mich.  22  Car.  [1646]  B.  B."  The  editor  adds  this  explanation,  which  shows 
how  small  as  yet  was  the  development  of  the  rules  of  evidence  :  "  For  it  is  but  matter 
of  evidence,  and  is  left  to  the  jury  how  far  they  will  give  credit  to  them,  and  it  is  law- 
ful for  one  that  is  admitted  as  a  witness  to  give  anything  in  evidence  which  may 
concern  the  matter  in  question." 

LuTTEKBLL  V.  Reynell  et  al.,  1  Mod.  282  (1670).  The  plaintiff,  as  administra- 
trix to  Jane  Lutterell  during  the  minority  of  Alexander  Lutterell,  the  plaintiffs  second 
son,  declared  against  the  defendants  in  an  action  of  trespass,  for  that  they,  together 
with  John  Chappell,  &o.  did  take  away  four  thousand  pounds  of  the  moneys  numbered 
of  the  said  Jane,  upon  the  20th  day  of  October,  1680  ;  and  so  for  seven  days  following 
the  like  sums,  ad  damnum  of  thirty-two  thousand  pounds.  Upon  a  full  hearing  of 
witnesses  on  both  sides,  the  juiy  found  two  of  the  defendants  guilty,  and  gave  six 
thousand  pounds  damages  ;  and  the  others  not  guilty.  A  new  trial  was  afterwards 
moved  for,  and  denied.     Mr.  Attorney-General  excepted  against  the  evidence.  .  .  . 

My  Lord  Chief  Baron  [Sir  Matthew  Hale]  also  declared  that  it  was  agreed,  that 
whereas  "William  Maynard,  one  of  the  witnesses  for  the  plaintiff,  was  guilty,  as  ap- 
peared by  his  own  evidence,  together  with  the  defendants,  but  was  left  out  of  the 
declaration  that  he  might  be  a  witness  for  the  plaintiff,  that  he  was  a  good  and  legal 
witness  ;  but  his  credit  was  lessened  by  it,  for  that  he  swore  in  his  own  discharge  ;  for 
that  when  these  defendants  should  be  convicted,  and  have  satisfied  the  condemnation, 
he  might  plead  the  same  in  bar  of  an  action  brought  against  himself.  But  those  in  the 
simul  cum,  were  no  witnesses. 

Several  witnesses  were  received,  and  allowed,  to  prove.  That  William  Maynard  did 
at  several  times  discourse  and  declare  the  same  things,  and  to  the  like  purpose,  that  he 
testified  now.  And  the  I/ORD  Chief  Baron  said,  though  a  hearsay  was  not  to  be 
allowed  as  a  direct  evidence,  yet  it  might  be  made  use  of  to  this  purpose,  viz.  to 
prove  that  William  Maynard  was  constant  to  himself,  whereby  his  testimony  was 
corroborated. 

And  so  Freind's  Case,  13  How.  St.  Tr.  31,  32  (per  Holt,  C.  J.,  1692).  But  in  1783 
(The  King  v.  Parker,  3  Doug.  2i4)  BuLLER,  J.,  said :  "  It  is  now  settled  that  what  a 
witness  said  not  upon  oath  would  not  be  admitted  to  confirm  what  he  said  upon  oath  ; 
and  that  the  case  of  I/utterell  v.  Eeynell  and  the  passage  cited  from  Hawkins  were  not 
now  law." 

As  testimony  grew  to  be  more  important  in  jury  cases,  it  was  more  and  more  neces- 
sary to  provide  against  the  loss  of  it  by  death  and  other  causes.  The  Chancery  had 
dealt  with  this  by  following  the  example  of  the  Roman  law  and  taking  depositions  de, 
bene  esse  and  in  perpetwam.  And  the  common-law  courts,  under  some  pressure,  as  it 
would  seem,  from  the  Chancery,  admitted  the  use  of  depositions  so  taken,  in  case  of 
death  and  certain  other  contingencies,  in  order  to  save  what  might  be  a  fatal  loss  of 
testimony. 

ToMLiNSON  V.  Croke,  2  RoUe's  Abr.  687,  pi.  3  and  4  (1612).  "If  an  exemplifica- 
tion comes  from  the  Chancery  of  the  testimony  of  witnesses  examined  there  upon  oath 
who  are  dead,  the  jury  may  hav^  this  with  them.  But  if  it  inchide  testimony  of  livings 
persons  as  well  as  of  those  who  are  dead,  the  jury  shall  not  have  it  with  them." 
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Anonymous,  Godbolt,  326  (1623).  .  .  .  "And  it  was  further  said  by  the  Court 
that  if  the  party  cannot  find  a. witness,  then  he  is  as  it  were  dead  unto  him,  and  his 
deposition  in  an  English  court  in  a  cause  betwixt  the  same  parties,  plaintiff  and  de- 
fendant, may  be  allowed  to  be  read  to  the  jury,  so  as  the  party  make  oath  that  he  did 
his  endeavor  to  find  his  witness,  but  that  he  could  not  see  him  nor  hear  of  him. 

2  Lilly's  Practical  Eeoistbe,  705  (1719).  "  If  one  who  gave  evidence  in  a 
former  trial  be  dead,  then  upon  proof  of  his  death,  any  person  who  heard  him  give 
evidence  and  observed  it,  shall  be  admitted  to  give  the  same  evidence  as  the  deceased 
party  gave,  provided  it  is  between  the  same  parties." 

Where  there  had  been  a  written  statement  of  a  thing,  and  the  person  who  made  it 
had  died,  it  was  the  practice  in  many  cases  to  allow  the  writing  to  be  used,  on  proof  of 
the  authorship. 

DocKWRAY  V.  Dickenson,  Comb.  366  (1696).  Trover  for  a  ship  and  cargo.  The 
biU  of  lading  was  offered  to  prove  the  particulars  of  the  cargo.  Objected  to  as  not 
evidence  against  the  defendant  a  stranger.  But  not  allowed  "  for  it  being  proved  that 
such  goods  were  provided  for  the  voyage,  and  Captain  Fincliam  being  now  dead,  and 
his  hand  proved,  it  doth  not  differ  from  the  common  case,  where  witnesses  to  a  bond 
are  dead,  it  sufficeth  to  prove  their  hands  ;  so  here,  for  Captain  Mncham  would  have 
been  a  good  witness  himself,  if  living." 

Lord  Hardwicke  in  Manning  v.  Lechmere,  1  Atk.  453  (1737).  "  Where  there  are 
old  rentals,  and  bailiffs  have  admitted  money  received  by  them,  those  rentals  are  evi- 
dence of  the  payment,  because  no  other  can  be  had." 

In  1609,  the  Stat.  7  James  I.,  c.  12,  shows  that  tradesmen's  and  merchants'  books 
were  used  during  their  lifetime  in  evidence,  whether  kept  by  themselves  or  their  clerks, 
to  prove  claims  for  charges  entered  therein,  in  connection  with  the  testimony  of  the 
maker,  and  so  after  the  death  of  themselves  or  the  clerks. 

Style's  Practical  Register  (ed.  1670),  175.  "  An  ancient  writing  that  is  proved 
to  have  been  found  amongst  deeds  and  evidences  of  land,  may  be  given  in  evidence  to 
a  jury,  although  the  execution  of  it  cannot  be  proved.     Mich.  24  Car.  [1*648]  B.  R." 

Ancient  deeds  thus  admitted  were  not  merely  allowed  to  come  in  without  proof  of 
due  execution,  but  they  were  received  to  prove  that  which  they  purported  ;  viz.  the 
ancient  possession  and  transmission  of  property.  Public  books,  duly  proved,  whether 
designed  as  a  memorial  of  public  or  private  tr^sactions,  were  also  allowed  to  be  evi- 
dence of  that  which  they  purported.  But  as  regards  such  writings,  and  indeed  writ- 
ings generally,  it  would  be  misleading  to  conceive  of  the  admission  of  them  as  being 
merely  an  exception  to  the  hearsay  rule.  The  use  of  documents  (in  their  nature  a  per- 
manent memorial,  —  litera  scripta  manet),  after  the  hearsay  rale  began  to  be  thought 
of,  was  doubtless  affected  by  the  character  which  they  had  previously  borne  ;  and  it 
must  be  remembered  that  writings  were  freely  used  in  evidence  to  the  jury  long  before 
ordinary  witnesses  testified  to  them,  and  long  before  there  was  any  rule  against  hearsay. 
Certain  modes  of  using  such  documents  continued,  having  never  been  displaced.  As 
regards  many  documents,  —  those  of  the  dispositive  class,  like  deeds  and  wills,  by  vir- 
tue of  which  conveyances  are  made  or  other  legal  results  accomplished,  —  the  hearsay 
rule  has  no  necessary  relation  to  them.  As  to  many  others,  which  merely  serve  a  re- 
cording or  evidential  purpose,  their  solemnity,  or  the  formalities  with  which  they  are 
attended,  or  the  usual  habits  of  mankind  in  preparing  and  keeping  them,  often  give 
them  a  credit  which  broadly  separates  them  from  that  second-hand  reporting  of  ordi- 
nary oral  speech  which  chiefly  answers  the  notion  of  hearsaj'.  And  yet,  of  course,  we  are 
very  familiar  torday  with  the  doctrine  that  hearsay  is  not  made  admissible  merely  by 
writing  it  down.     See  "The  Jury  and  its  Development,"  5  Harv.  Law  Rev.  307-312. 
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(A.)    REPORTED  TESTIMONY,   AND  e^RTAIN  DECLARATIONS 

UNDER  OATHj 

2  Lilly's  Practical  Register,  703  (1719).  A^^witness,  who  b^- 
reason  of  sickness,  extreme  age,  or  other  cause,  cannot  come  to  a 
trial,  may  by  order  of  court  be  examined  in  the  country,  before  any 
judge  of  the  court  where  the  cause  depends,  in  the  presence  of  the 
attorneys  of  each  side ;  and  the  testimony  so  taken  shall  be  allowed 
to  be  given  in  evidence  at  the  trial. 


FRANKLAND   v.   SAVILL. 
King's  Bench.     1662. 

[Reported  1  Keble,  249.] 

Examination  of  witness  cannot  be  by  consent  of  the  parties  before 
any  judge  that  is  not  of  that  court  out  of  which  the  cause  went  to  the 
assises,  by  Twisden  and  Foster ;  because  the  depositions  are  not  taken 
before  him,  as  judge  of  Assize,  but  as  judge  of  this  Court ;  contra  by 
Windham  ;  but  per  Curiam,  though  one  consent  to  have  a  letter  read, 
yet  the  jury  in  pain  of  attaint,  are  not  bound  to  And  it ;  therefore  it  was 
agreed,  that  a  bill  should  be  exhibited  in  Chancerj^,  and  answered,  and 
commissioners,  by  consent,  go  out  thence  into  the  country  to  examine 
such  witness  in  the  coufttry,  whereby  the  depositions  may  come  in 
hither  judicially.' 


Resolutions  op  the  Judges  in  Xord  Morley's  Case,  Kelyng,  55 
(1666).  4.  It  was  resolved  by  us  all,  that  in  case  any  of  the  witnesses 
which  were  examined,  before  the  coroner,  were  dead  or  unable  to  travel, 
and  oath  made  thereof,  that  then  the  examinations  of  such  witnesses, 

1  "One  Thome,  .  .  .  being  subpoenaed  by  the  plaintiflF  to  give  evidence  at  this  trial, 
did  not  appear.  But  it  being  sworn  by  the  Exeter  wagoner,  that  Thome  came  so  far 
on  his  journey  hitherward  as  Blandford,  and  there  fell  so  sick  that  he  was  not  able  to 
travel  any  farther,  his  depositions  in  Chancery,  in  a  suit  there  between  these  parties 
about  this  matter,  were  admitted  to  be  read."  —  Lutterell  v.  Reynell  et  al. ,  1  Mod.  284. 
As  to  the  old  mode  of' securing  and  perpetuating  testimony,  in  danger  of  being  lost 
before  a  trial,  by  the  agency  of  the  Chancery,  and  as  to  the  very  limited  exercise  of  any 
such  jurisdiction  by  the  common-law  courts,  and  the  extensive  provision  made  for  it  by 
modem  statutes,  see  2  Story's  Equity  Jurisp.,  ss.  1505-1516,  inclusive,  and  1  Greenl. 
Ev.,  ss.  320-325  'inclusive.  As  to  depositions  in  criminal  cases,  see  Jaclesan  v.  Fen- 
wich,  1  Keble,  767  (1664)  ;  Com.  v.  Ricketson,  5  Met.  427-428  ;  Anderson,  v.  StcOe, 
89  Ala.  12  f   milardv.  Super.  Court,  82  Cal.  456.  — Ed. 
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SO  dead  or  unable  to  travel,  might  be  read,  the  coroner  first  making 
oath  that  such  examinations  are  the  same  which  he  took  upon  oath, 
without  any  addition  or  alteration  whatsoever. 

6.  That  in  case  oath  should  be  made  that  any  witness  who  had  been 
examined  by  the  coroner,  and  was  then  absent,  was  detained  by  the 
means  or  procurement  of  the  prisoner,  and  the  opinion  of  the  judges 
asked  whether  such  examination  might  be  read  [that  it  could  not]  .  .  . 

6.  Agreed,  that  if  a  witness  who  was  examined  by  the  coroner  be 
absent,  and  oath  is  made  that  they  have  used  all  their  endeavors  to  find 
him  and  cannot  find  him,  that  is  not  suflflcient  to  authorize  the  reading 
of  such  examination.^ 


By  the  Statute  of  1  &  2  P.  &  M.  cap.  13,  and  2  &  3  P.  &  M.  cap. 
10,  justices  of  peace  and  coroners  have  power  to  take  examinations 
of  the  partj-  accused,  and  informations  of  the  accusers  and  witnesses 
(the  examinations  to  be  without  oath,  the  informations  to  be  upon  oath), 
and  are  to  put  the  same  in  writing,  and  are  to  certify  the  same  to  the 
next  jail-delivery. 

These  examinations  and  informations  thus  taken  and  returned  may 
be  read  in  evidence  against  the  prisoner,  if  the  informer  be  dead,  or  so 
sick  that  he  is  not  able  to  travel,  and  oath  thereof  made ;  otherwise 
not. 

But  then,  1.  Oath  must  be  made  either  by  the  justice  or  coroner 
that  took  them,  or  the  clerk  that  wrote  them,  that  they  are  the  true 
substance  of  what  the  informer  gave  in  upon  oath,  and  what  the  pris- 
oner confessed  upon  his  examination.  2.  As  to  the  examination  of 
the  prisoner,  it  must  be  testified,  that  he  did  it  freely  without  any 
menace,  or  undue  terror  imposed  upon  him ;  for  I  have  often  known 
the  prisoner  disown  his  confession  upon  his  examination,  and  hath 
sometimes  been  acquitted  against  such  his  confession  ;  and  the  reason 
why  these  examinations  and  informations  are  allowable  in  evidence 
(under  the  cautions  above  premised),  is,  because  they  are  judges  of 
record,  and  the  informations  before  them  upon  oath  are  authorized 
and  required  by  Act  of  Parliament,  and  they  are  judges  of  the  crimes 
upon  which  the  informations  are  taken.^ 

2  RaU  PI.  Or.,  284-285. 

1  And  so  Bromvnch's  Case,  1  Lev.  180.  —  Ed. 

2  The  Coroner's  duties  in  respect  of  inquiries  into  the  cause  of  suspicious  deaths 
have  hardly  varied  at  all  from  the  days  of  Edward  I.  to  our  own,  except  as  regards  the 
method  of  summoning  jurors,  and  witnesses,  and  other  details.  The  statute  book 
contains  a  variety  of  provisions  as  to  matters  of  secondary  importance  connected  with 
inquests.  The  only  ones  which  need  here  be  mentioned  are  the  Statute  of  Phillip  and 
Mary  (1  &  2  Phil.  &  Mary,  c.  13,  s.  6,  1554),  which  required  a  coroner  to  "put  in 
writing  the  effect  of  the  evidence  given  before  him  being  material, "  and  to  bind  over 
the  witnesses  to  appear  at  the  trial  of  the  person  accused.  This  act  remained  in  force 
till  1826,  when  it  was  superseded  by  7  Geo.  4,  c.  64,  s.  4,  which  provides  that  every 
coroner,  upon  any  inquisition  before  him  taken  whereby  any  one  is  indicted  for  man- 
slaughter or  murder,  or  as  an  accessory  to  murder  before  the  fact,  shall  put  in  writing 
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The  King  v.  Titos  Gates,  10  How.  St.  Tr.  1285-1286  (1685)  :  — 
Gates.  Then,  my  lord,  I  desire  to  call  some  witnesses  to  testily  to  the 
Deposition  that  was  taken  of  Mr.  Jennison,  about  Ireland's  being  then  in 
town.  L.  C.  J.  [Jeffreys].  When  was  that  Deposition  taken,  and  before 
whom?  Gates.  It  was  taken  in  the  year  1679,  by  Sir  Edmund  "War- 
cup.     L.   C.   J.     But  we  cannot  admit  that  in  evidence,  unless  the 

the  evidence  given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be  material,  and 
shall  have  authority  to  bind  over  the  witnesses  to  give  evidence  at  the  trial,  and  certify 
and  return  the  depositions  and  inquisition  to  the  court  before  which  the  person  indicted 
is  to  be  tried.  The  inquisition  of  the  coroner  always  was  and  still  is  a  formal  accusa- 
tion of  any  person  found  by  it  to  have  committed  murder  or  manslaughter,  or  to  have 
found  and  concealed  treasure,  and  a  person  may  be  tried  upon  such  an  inquisition  with- 
out any  further  accusation.  It  is  singular  that,  with  the  law  as  to  coroners  in  full 
operation  since  1276,  no  duties  of  the  same  sort  should  have  been  imposed  on  the  jus- 
tices of  the  peace  appointed  forty-eight  years  afterwards,  in  1324.  Whatever  may  have 
been  the  reason,  the  fact  is  certain  that  no  allusion  is  made  to  the  holding  of  any  sort 
of  preliminary  inquiry  by  justices  in  any  statute  passed  before  the  statutes  of  Philip 
and  Mary  already  casually  referred  to.  It  is  probable,  however,  that  from  the  very  earli- 
est times  magistrates  would  make  a  more  or  less  formal  inquiry  before  they  took  steps 
towards  the  arrest  or  bail  of  a  suspected  person,  and  it  is  not  at  all  improbable  that  the 
two  statutes  in  question  may  have  given  legal  sanction  to  a  practice  which  had  grown 
■up  without  express  statutory  authority.  The  statutes  were  as  follows :  By  the  1  &  2 
Phil.  &  Mary,  c.  13  (1554),  it  is  enacted  that,  when  any  person  arrested  for  manslaugh- 
ter or  felony,  or  suspicion  of  manslaughter  or  felony,  being  bailable  by  the  law,  is 
brought  before  any  two  justices,  they  are  "  to  take  the  examination  of  the  said  prisoner 
and  information  of  them  that  bring  him  of  the  fact  and  circumstances  thereof,  and  the 
same  or  as  much  thereof  as  shall  be  material  to  prove  the  felony  shall  be  put  in  writing 
before  they  make  the  bailment."  The  examination  and  bailment  are  to  be  certified  to 
the  court,  and  ' '  all  such  as  do  declare  anything  material  to  prove  the  said  murder  " 
(murder  is  not  mentioned  in  the  earlier  part  of  the  act),  "  manslaughter,  offences,  or 
felonies,  or  to  be  accessory  or  accessories  to  the  same  as  is  aforesaid  "  (it  is  remarkable 
that  the  word  "  witnesses  "  is  not  used)  "  are  to  be  bound  over  to  appear  to  give  evi- 
dence at  the  court  of  jail  delivery."  This  act  was  confined  to  the  case  of  prisoners  ad- 
mitted to  bail.  It  was  followed  in  the  next  year  (1555)  by  an  act  (2  &  3  Phil.  &  Mary, 
c.  10),  which  recites  that  it  "does  not  extend  to  such  prisoners  as  shall  be  brought 
before  any  justice  of  peace  for  manslaughter  or  felony,  and  by  such  justices  shall  be 
committed  to  ward  for  the  suspicion  of  such  manslaughter  or  felony  and  not  bailed, 
in  which  case  the  examination  of  such  prisoner  and  of  such  as  shall  bring  him  is  as 
necessary  or  rather  more  than  where  such  prisoner  shall  be  let  to  bail."  The  act  then 
goes  on  to  re-enact,  with  respect  to  cases  in  which  the  prisoners  are  committed,  the 
provisions  of  the  act  of  the  preceding  year  as  to  prisoners  bailed.  These  statutes  con- 
tinued to  be  in  force  till  the  year  1826,  when  they  were  repealed,  and  re-enacted,  and 
extended  to  misdemeanor  by  7  Geo.  4,  u.  64,  ss.  2  &  3,  and  this  act  was  in  its  turn  re- 
pealed and  re-enacted  in  a  more  elaborate  form,  with  some  important  variations,  by  11 
&  12  Vic.  c.  42  (1848),  which  is  known  as  Sir  John  Jervis's  Act.  The  important  pro- 
visions of  Sir  John  Jervis's  Act  upon  the  subject  of  the  preliminary  inquiry  are  these. 
The  witnesses  are  to  be  examined  in  the  presence  of  the  accused  person,  and  he  is  to 
be  at  liberty  to  cross-examine  them.  The  depositions  are  to  be  written  down  and 
signed  by  the  magistrate  and  by  the  witnesses.  After  all  the  witnesses  have  been 
examined,  the  justice  is  to  say  to  the  accused,  "  Having  heard  the  evidence,  do  you 
wish  to  say  anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing  and 
may  be  given  in  evidence  against  you  at  your  trial."  Whatever  he  says  is  then  taken 
down  and  returned  with  the  depositions.     The  accused  person  is  then  to  be  asked 
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king's  counsel  will  consent.  Gates.  My  lord,  1  will  then  produce  what 
he  swore  at  another  trial.  L.  C.  J.  Why,  where  is  he?  Is  he  dead? 
Gates.  My  lord,  it  has  cost  a  great  deal  of  money  to  search  him  out ; 
but  I  cannot  anywhere  meet  with  him,  and  that  makes  my  case  so  much 
the  harder  that  I  cannot,  when  I  have  done  all  that  man  can  do  to  get 
my  witnesses  together.     I  sent  in  the  depth  of  winter  for  him,  when  I 

whether  he  wishes  to  call  any  vidtnesses,  and  if  he  does,  they  must  he  examined  and 
cross-examined,  and  their  depositions  must  be  taken  in  the  same  manner  as  those  of 
the  witnesses  for  the  prosecution.  If  the  evidence  is  in  the  opinion  of  the  justices  not 
sufficient  to  put  the  accused  person  on  his  trial,  they  are  to  discharge  him.  If  they 
think  it  "  raises  a  strong  or  probable  presumption  of  "  his  "  guilt,"  they  are  to  commit 
him  for  trial  or  admit  him  to  bail.  The  accused  is  entitled  to  copies  of  the  depositions, 
and  his  right  to  be  represented  by  counsel  or  by  a  solicitor  is  incidentally  assumed  in 
one  section  of  the  act,  and  is,  I  believe,  never  disputed  iu  practice.  —  1  Stephen,  Hist. 
Crim.  Law,  218-221. 

By  a  rule  of  the  common  law,  ancient  and  modern,  no  testimony  of  a  witness  whom 
the  party  has  not  had  the  opportunity  to  cross-examine  can  be  introduced  against  him 
on  a  trial  for  crime  ;  and,  except  as  about  to  be  stated,  the  evidence  must  be  delivered 
personally  and  orally  before  the  same  triers  who  are  to  pronounce  him  guilty  or  iiot 
guilty.  But  to  the  latter  branch  of  this  rule  there  is  an  exception  growing  out  of 
necessity  ;  namely,  if  there  has  been  a  prior  proceeding  involving  the  same  issue  be- 
tween the  same  parties,  conducted  regularly  in  pursuance  of  law,  and  therein  the  de- 
fendant had  the  opportunity  to  cross-examine  the  witnesses  against  him,  not  otherwise, 

—  then,  if  a  witness  h&s  died,  or,  says  Archbold,  if  he  is  "  insane  (though  the  insanity 
were  of  a  temporary  nature),  or  if  it  appeared  satisfactorily  to  the  court  that  he  was 
kept  out  of  the  way  by  means  of  the  procurement  of  the  defendant,  or  if  he  were  bed- 
ridden or  so  ill  as  to  be  unable  to  travel "  (but  not  if  simply  he  cannot  be  found,  or  by 
most  opinions  if  only  he  is  absent,  from  the  State  or  otherwise  beyond  the  reach  of  pro- 
cess), what  he  testifies  to  at  the  former  hearing  may  be  shown  in  evidence  against  the 
defendant  in  the  present  one.  The  instances  of  this  are  two  ;  namely,  in  the  circum- 
stances thus  explained,  the  testimony  of  the  witness  at  a  former  trial  of  the  same  cause, 
or  another  cause  presenting  the  same  issue  between  the  same  parties,  may  be  shown  in 
evidence.  Any  one  who  heard  it,  and,  with  or  without  the  aid  of  memoranda,  can 
state  the  entire  substance  of  it,  though  not  the  exact  words,  may  be  a  witness  to  it ; 
but  there  is  authority  for  requiring  even  the  precise  words.  Within  this  rule,  where 
the  law  provides  for  a  preliminary  examination  before  a  magistrate,  what  the  wit- 
nesses testified  to  therein  may,  in  the  circumstances  already  detailed,  be  shown. 
The  manner  of  the  showing  will  depend  on  the  form  of  the  provision.  Thus,  when 
this  country  was  settled,  preliminary  examinations  before  magistrates  and  coroners 
were,  in  England,  regulated  by  two  statutes  which  were  received  as  common  law  in 
Pennsylvania,  in  Marj'land,  and  probably  in  the  other  States  generally.  They  are 
1  &  2  PhU.  &  Mary,  c.  13,  ».  4,  5  ;  and  2  &  3  Phil.  &  Mary,  c.  10.  .  .  .  The  depo- 
sitions, which  would  not  be  evidence  but  for  the  statutes,  are,  by  construction  of  the 
common  law  upon  them,  competent.  ...  As  these  statutes  relate  only  to  felony, 
a  certified  examination  in  a  case  of  misdemeanor,  or,  it  seems,  of  treason,  was  not  ad- 
missible. And,  in  other  respects,  to  render  the  evidence  competent,  the  statutory 
directions  as  to  taking  it  must  have  been  complied  with.  A  deposition  taken  before 
a  coroner  pursuant  to  law  would,  if  the  defendant  were  present,  charged  with  the 
ofienoe,  and  privileged  to  cross-examine  the  deponent,  be  admissible  under  like  cir- 
cumstances with  an  examination  before  a  committing  magistrate.  But  these  several 
conditions  do  not  often,  if  ever  with  us,  concur.  Such  depositioiis,  undepstatutes  like 
the  old  English  ones,  taken  in  the  absence  of  the  accused  party,  and  signed  by  the 
coroner  as  such,  are,  by  some  English  opinions,  receivable  ;  but  certainly  they  would 
not  be  competent  with  us.  .  .  .  —  1  Bishop,  Crim.  Proc.  (3d  ed.),  ss.  1194-1200  inclusive. 

—  Ed. 
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thought  my  trial  would  have  come  on  before ;  but  I  could  never  hear  of 
him.  L.  C.  J.  We  cannot  help  that.  Oates.  Will  what  he  said 
at  any  other  trial  be  evidence  here?  L.  C.  J.  Look  you,  though 
in  strictness,  unless  the  party  be  dead,  we  do  not  use  to  admit  of  any 
such  evidence ;  yet  if  you  can  prove  anything  he  swore  at  any  other 
trial,  we  will  indulge  you  so  fai\  Oates.  Have  you  the  record  of  Sir 
George  Wakeraan's  trial  there,  Sir  Samuel  Astry  ?  Au.  Gen.  Here  it 
is  ;  if  Mr.  Oates  have  any  use  for  it,  we  will  lend  it  to  him.  L.  C.  J. 
Put  it  in  ;  and  now  prove  what  j'ou  can,  what  Jennison  swore  at  that 
trial.  Oates.  Mr.  Blaney,  have  j-ou  your  notes  of  Sir  George  Wake- 
man's  trial  here?  Mr.  Blaney.  No,  sir,  the  ticket  of  your  subpoena 
did  onlj'  mention  Ireland,  Whitebread,  and  Langhorn's  trials.  But  I  did 
formerly  upon  another  occasion  look  for  the  trial  of  Sir  George  Wake- 
man,  but  could  not  find  it  among  all  my  notes.  Oates.  Sir,  can  you 
remember  then  what  Jennison  swore  at  that  trial,  about  Ireland's  being 
here  in. town?  Mr.  Blaney.  Truly,  my  lord,  I  can  never  trust  my 
memory  at  all  when  I  take  notes  ;  and  it  is  now  so  long  since  that  trial, 
that  I  dare  not  undertake  to  say  I  remember  any  particulars  of  it. 


Lord  Kenton,  C.  J.,  in  The  King  v.  Joliffe,  4  T.  R.  p.  290. 
(1791)  —  It  has  been  said,  that  in  no  case  whatever  can  the  proceed- 
ings in  one  cause  be  made  use  of  in  another :  But  the  contrary  is  in 
every  day's  practice.  In  the  Court  of  Chancery  depositions  taken  in 
one  cause  are  frequently  read  in  another,  saving  all  just  exceptions,  as 
that  they  are  not  between  other  parties,  &c.  So,  in  courts  of  law,  the 
evidence  which  a  witness  gave  on  a  former  trial  may  be  used  on  a  sub- 
sequent one,  if  he  die  in  the  interim ;  as  I  remember  was  agreed  on 
all  hands  on  a  trial  at  bar  in  the  instance  of  Lord  Palmerston ;  but 
as  the  person  who  wished  to  give  Lord  Palmerston's  evidence  could  not 
undertake  to  give  his  words,  but  merely  to  swear  to  the  effect  of  them, 
he  was  rejected. 


WRIGHT  V.   DOE  d.  TATHAM. 

Exchequer  Chamber,  1834. 

[Reported  I  A.  &  K  i.'] 

The  defendant  in  error  declared  in  ejectment  against  the  plaintiff  in 
error  in  the  Court  of  King's  Bench.  At  the  trial  before  Gurney,  B.,  at 
the  Lancaster  Spring  assizes,  1833,  the  jury  found  a  verdict  for  the 
plaintiff  below,  and  the  counsel  for  the  defendant  below  tendered  a  bill 
of  exceptions. 

<^y  the  bill  of  exceptions  it  appeared,  that  the  plaintiff  below  claimed 
as  Iieir-at-law  of  John  Marsden  deceased,  who  was  admitted  to  have 
died  seised,  leaving  the  plaintiff  below  his  heir-at-law^  but  Wright 
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claimed  under  a  will  of  Marsden.  It  appeared  further,  that  the  counsel 
for  the  defendant  below  were  allowed  to  state  and  prove  their  case 
first.  .  .  . 

(jhe  second  exception  stated,  that  at  the  trial  it  further  became  a 
matter  in  issue  between  the  parties,  whether  or  not  Marsden  devised  the 
premises  mentioned  in  the  declaration,  so  as  to  bar  the  title  of  the  lessor 
of  the  plaintiff  belowp  The  counsel  for  the  defendant  below  proved  that 
the  lessor  of  the  plaintiff  had  filed  a  bill  in  Chancery  against  the  defendant 
below  and  three  other  persons,  in  respect  of  the  said  premises,  praying 
that  a  will  therein  mentioned,  relating  to  the  same  premises,  purporting 
to  be  a  will  of  John  Marsden,  might  be  set  aside.  It  was  proved,  that 
the  defendants  in  Chancery  having,  in  their  answer,  set  forth  the  last 
mentioned  will,  the  Master  of  the  EoUs  thereupon  ordered  an  issue  of 
devisavit  vel  non,  in  which  the  defendants  in  Chancery  (including  the 
defendant  below)  should  be  plaintiffs,  and  the  plaintiff  in  Chancery  (the 
lessor  of  the  plaintiff  below)  should  be  defendant.  The  counsel  for  the 
defendant  below  produced  the  nisi  prius  record  in  the  Court  of  King's 
Bench,  of  the  trial  of  the  issue,  with  the  postea  indorsed,  whereby  it 
appeared  that  the  jury  found  that  Marsdeil  did  devise,  &c.,  in  the  words 
of  the  issue.  (Jhe  counsel  for  the  defendant  below  further  proved,  that 
the  will  which  had  been  in  question  on  the  trial  of  the  issue  was  a  will 
which  he  then  tendered  in  evidence,  and  that  one  Giles  Bleasdale,  a  sub- 
scribing witness  to  it,  had  sworn  to  the  execution  of  it  at  the  trial  of 
the  issue,  and  had  since  died."^  It  appeared,  on  cross-examination  of  one 
of  the  witnesses  produced  by  the  defendant  below,  that  Proctor,  another 
subscribing  witness  to  the  will,  was  still  alive,  and  was  then  present  in. 
Court  under  a  subpoena,  as  a  witness  on  behalf  of  the  defendant  belowj' 
The  counsel  for  the  defendant  below  further  proved,  that  the  Master  of 
the  Rolls  by  a  decree,  reciting,  among  other  tilings,  the  trial  of  the  issue, 
dismissed  the  bill  in  Chancer^- ;  and  they  also  produced  an  examined 
copy  of  a  judgment  entered  up  in  that  issue  in  the  Court  of  King's  Bench, 
signed  after  the  commencement  of  this  action  of  ejectment.  QThej' 
then  proved  a  rule  of  the  Court  of  King's  Bench,  made  in  the  present 
cause,  ordering  that  the  judge's  notes,  and  the  shorthand  writer's  notes, 
of  the  evidence,  given  at  the  trial  of  the  issue,  of  witnesses  who  should 
since  be  dead,  should  be  read  at  the  trial  of  this  ejectment.  Bleasdale's 
evidence  at  the  trial  of  the  ejectment,  was  accordingly  read  from  the 
notes  of  the  shorthand  writeHj  \$^Q  counsel  for  the  defendant  below 
then  tendered  the  will  in  evidence  ;  but  it  was  objected  that  this  could 
not  be  read  until  the  execution  had  been  proved  by  the  attesting  wit- 
ness then  present  in  Court.  ijAnd  the  said  Baron  thereupon  stated 
his  opinion  to  be,  that  the  said  will  could  not  be  read  in  evidence,  and 
refused  to  admit  the  same,  unless  the  said  living  attesting  witness  was 
called  by  the  said  defendant  to  prove  the  execution  thereof^  Where- 
upon the  counsel  for  the  said  defendant  made  his  exceptions  to  the 
said  opinion  of  the  said  Baron,  that  the  said  will  could  not  be  read  in 
evidence,  unless  the  surviving  witness  was  calles^"  .  .  . 
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The  exceptions  concluded  with  the  praj'er  of  the  counsel  for  the  de- 
fendant below,  "  that  the  said  Baron  would  set  his  hand  and  seal  to  this 
bill  of  exceptions,  containing  the  several  matters  as  aforesaid,  according 
to  the  form,"  &c. 

The  jur^'  found  for  the  plaintiff.  Judgment  having  been  entered  in 
the  Court  below  for  the  plaintiff,  the  defendant  brought  his  writ  of  error. 
The  assignment  of  errors  specified  the  three  points  raised  respectively 
by  the  three  exceptions  as  above  mentioned. 

The  case  was  argued  in  Hilary  term  1834  (Januarj^  18th),  before 
TiNDAL,  C.  J.,  Park,  J.,  Gaselee,  J.,  Bosanqoet,  J.,  Baylbt,  B., 
Vaughan,  B.,  and  Gurnet,  B. 

If.  Pollock,  for  the  plaintiff  in  error. 

Sir  James  Scarlett,  for  the  defendant  in  error. 

TiNDAL,  C.  J.,  delivered  judgment  in  the  same  term.  .  .  . 

The  second  exception  was  taken  to  the  opinion  delivered  by  the 
learned  judge  at  the  trial,  as  to  the  admissibility  in  evidence  of  the  will 
and  codicil  of  the  said  John  Marsden.  It  was  ruled  by  him,  that  the 
will  and  codicil  could  not  be  read  in  evidence  until  the  surviving  at- 
testing witness  to  such  will  and  codicil,  who  was  proved  to  be  within 
the  jurisdiction  of  the  Court,  was  called  and  examined  as  to  the  execu- 
tion of  the  will ;  and  that  the  necessity  of  calling  such  surviving  wit- 
ness was  not  dispensed  with  bj'  the  producing  and  reading  in  evidence 
the  examination  and  cross-examination  of  another  of  the  attesting  wit- 
nesses to  the  will  and  codicil,  since  deceased,  taken  upon  a  former  trial 
at  law,  upon  an  issue  between  the  same  parties,  and  upon  the  same  ques- 
tion now  in  controversj-.  And  upon  this  point,  we  are  all  of  opinion, 
that  the  will  and  codicil,  after  the  pi-oduction  of  the  evidence  above 
stated,  were  admissible,  and  ought  to  have  been  received  in  evidence 
without  further  proof;  and,  consequentl}',  that  the  second  exception 
must  be  allowedj^ 

In  order  to  explain  the  reasons  upon  which  our  opinion  is  formed 
upon  this  second  point,  it  will  be  proper  to  consider,  in  the  first  place, 
the  ground  upon  which  we  hold  the  examination  and  cross-examination 
of  the  attesting  witness  to  the  will,  to  be  admissible  in  evidence  after 
the  death  of  such  witness,  for  anj-  purpose  as  between  the  parties  to  the 
present  suit ;  and,  secondly,  the  degree  and  character  of  such  evidence, 
and  the  effect  and  weight  to  which  it  is  entitled,  when  once  admitted, 
with  reference  to  the  subject-matter  in  dispute. 

In  the  course  of  the  argument,  indeed,  on  the  part  of  the  plaintiff  in 
error,  it  was  strongl}-  pressed  upon  us,  that  the  proceedings  in  the  courts 
of  equity  and  law,  which  are  set  forth  in  the  bill  of  exceptions,  formed 
such  a  prima  facie  case  in  favor  of  the  will  as,  if  not  to  dispense  with 
the  necessity  of  giving  any  further  evidence  whatever  on  the  part  of  the 
defendant  below,  at  all  events  to  let  in  the  reading  of  the  will.  Upon 
this  point  it  will  be  sufficient  to  saj-,  that  we  are  all  agi'eed  that  such 
proceedings  had  no  such  effect.  For,  unless  they  could  be  held  to  go 
the  length  of  creating  an  estoppel  against  the  plaintiff  below,  we  see  no 
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ground  for  holding  them  to  constitute  a  prima  facie  case  in  his  favor. 
And  tliat  they  could  not  constitute  an  estoppel  appears  sufflcieutl}'  clear 
from  the  nature  of  the  proceedings  themselves,  as  set  out  on  the  record. 

As  to  the  second  ground  of  exception,  the  facts  are,  that  Mr.  Tatham, 
the  lessor  of  the  plaintiff  in  this  action,  filed  his  bill  in  Chancery  against 
Mr.  Wright,  the  defendant  in  the  present  action,  and  three  other  per- 
sons. And,  upon  the  answers  of  the  defendants  coming  in,  the  Master 
of  the  Rolls  directed  an  issue  at  law  upon  the  question,  whether  the 
said  John  Marsden  did  devise  his  estates  or  not  by  tlie  very  identical 
will  which  is  now  in  dispute. 

It  -was  further  proved,  that  a  trial  of  such  issue,  in  which  Mr.  Wright 
and  the  other  defendants  in  the  chancery  suit  were  the  plaintiffs,  and 
Mr.  Tatham  was  the  defendant,  afterwards  took  place  ;  and  that,  on  the 
trial  of  that  issue,  Mr.  Giles  Bleasdale,  one  of  the  attesting  witnesses  to 
the  will,  was  called  and  examined  on  the  part  of  Mr.  Wright,  and  was 
cross-examined  on  the  part  of  Mr.  Tatham.  Now,  if  the  former  trial 
had  taken  place  in  a  suit  between  Mr.  Wright  and  Mr.  Tatham,  and 
those  persons  alone,  no  doubt  could  have  been  raised  that,  after  the 
death  of  this  witness,  the  evidence  which  he  gave  upon  the  former  trial 
would  have  been  admissible  upon  the  second.  For,  in  that  case,  it 
■would  have  been  evidence  given  in  a  suit  between  the  very  same  par- 
ties, upon  the  same  subject-matter,  at  a  trial  on  which  Mr.  Tatham  had 
the  right  to  object  to  the  competencj-  of  the  witness,  to  cross-examine  him 
at  the  trial,  and  to  contradict  him  by  other  testimony.  IJpon  such  a 
state  of  facts,  therefore,  it  is  unnecessary^  to  cite  cases  to  the  point,  that 
the  evidence  of  this  witness,  given  on  the  former  occasion,  would,  after 
his  death,- be  admissible  at  the  second  trial. 

But  the  only  distinction  between  the  case  above  supposed  and  the 
present  is,  that  Mr.  Wright  was  not  the  only  part}-,  but  was  joined  with 
other  plaintiffs  in  the  former  action ;  and  tliat  Mr.  Tatham,  instead  of 
being  the  plaintiff  in  the  present  action,  is  only  the  lessor  of  the  plaintiff'. 

But  we  think  neither  of  these  circumstances  will  make  any  difference 
as  to  the  admissibilitj'  of  the  evidence  in  question.  For  the  result  of 
the  authorities  is,  that  the  lessor  of  the  plaintiff  is  the  real  party  in 
an  ejectment,  tliat  the  nominal  plaintiff  has  no  interest,  and  that,  in  an 
ejectment  between  Doe  on  the  demise  of  J.  S.  against  J5.,  J.  S,  is 
bound  by  a  verdict  for  the  defendant.  Neither  can  there  be  an}-  real 
difference  from  the  circumstance  that,  in  the  former  action,  the  present 
defendant;  Mr.  Wright,  was  joined  with  other  persons  as  plaintiffs ;  for 
Mr  Tatham,  the  lessor  of  the  plaintiff  in  this  action,  had  preeiselj-  the 
same  power  of  objecting  to  the  competency  of  Bleasdale,  the  same  right 
of  cross-examination  and  of  calling  witnesses  to  discredit  or  contradict 
his  testimony,  on  the  former  trial,  as  he  would  have  had  if  Mr.  Wright 
had  been  the  sole  plaintiff  in  that  suit,  or  as  he  would  have  had  now  if 
Bleasdale  had  been  alive  and  subpoenaed  as  a  witness.  It  is  manifest, 
therefore,  that  the  verdict  on  the  former  trial,  and  the  examination  of 
witnesses  on  each  side,  did  not  take  place  in  a  suit  between  third  par- 
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ties,  or  Strangers,  but  virtually  and  substantially  between  the  very  same 
parties  who  are  parties  to  the  present  suit,  and  upon  the  very  same 
subject-matter  of  dispute.  Nor  can  there,  as  it  appears  to  us,  be  any 
objection  to  the  admissibility  of  this  evidence,  on  the  ground  of  the 
plaintiff  in  equity  having  thought  proper,  since  the  trial,  to  dismiss  his 
own  bill.  For,  whether  the  bill  is  dismissed  or  not,  the  evidence  was 
given  in  the  course  of  the  trial  of  an  action  in  a  court  of  common  law  un- 
der the  obligation  of  an  oath.  The  witnesses  upon  that  trial  are  equally 
liable  to  the  penalties  of  perjury  if  they  have  wilfully  forsworn  them- 
selves, whether  the  bill  in  equity  is  dismissed  or  not ;  and  the  evidence 
given  at  the  trial  cannot  be  affected  in  its  weight  or  character  by  the 
voluntarj'  act  of  the  plaintiff  in  equity  dismissing  his  own  bill :  the  effect 
of  which,  as  to  the  consequences  above  adverted  to,  can  be  no  other  or 
different  than  if  the  plaintiff,  in  an  action  at  law,  had  elected  to  be  non- 
suited rather  than  have  a  verdict  against  him. 

But  upon  another,  and  that  a  perfectly  distinct  ground  from  the 
former,  we  think  the  examination  of  Bleasdale  was  admissible  in  evi- 
dence on  the  present  trial.  For  a  rule  of  Court  was  made  by  consent 
in  the  present  cause,  which  contains  an  express  agreement  between  the 
plaintiff  and  the  defendant  in  this  cause,  that  the  shorthand  writer's 
notes,  and  the  judge's  notes,  of  the  evidence  on  the  former  trial,  should 
be  read  in  evidence  on  this,  as  to  such  witnesses  who  should  be  dead  or 
beyond  sea.  After  this  agreement  between  the  parties,  we  think  it  was 
not  open  to  the  plaintiff  to  dispute  that  the  evidence  given  by  Mr. 
Bleasdale  on  the  former  trial  should  be  read  in  evidence  on  the  present, 
his  death  having  been  first  proved. 

Uf,  therefore,  such  evidence  be,  as  we  think  it  is,  producible,-  the  only 
question  that  remains  is,  what  is  the  character  and  degree  of  that  evi- 
dence, and  for  what  purpose  it  can  be  produced ;  and  it  seems  to  us, 
that  such  evidence  is  direct  and  immediate  evidence  in  the  cause,  and 
is  producible  in  evidence  in  the  cause  for  the  same  purpose  and  to 
the  same  extent  as  if  the  witness  himself  had  been  alive  and  sworn, 
and  had  given  the  same  evidence  in  the  witness-box  in  the  present 
cau^ 

For  unless  the  evidence  is  carried  to  this  extent,  it  is  impossible  to 
define  any  line  or  limit  to  which  it  shall  be  held  to  extend. 

It  \6  objected  on  the  part  of  the  plaintiff  below,  first,  that  the  admit- 
ting of  this  evidence  is  in  contravention  of  the  rule  of  law,  by  which 
the  best  evidence  is  required  to  be  given  in  every  case ;  for  it  is  con- 
tended that  the  viva  voce  evidence  of  Proctor,  the  surviving  witness,  is 
better  evidence  than  the  examination  of  Bleasdale,  who  is  dead. 

But  we  think  this  argument  assumes  the  very  point  in  dispute.  If 
the  evidence  which  had  been  offered  of  tlie  execution  of  the  will,  had 
consisted  simply  in  proving  the  handwriting  of  Bleasdale,  one  of  the 
attesting  witnesses,  which  would  have  been  the  legitimate  mode  of 
proving  the  attestation  by  him,  after  his  death,  it  might  indeed  have 
been  objected  with,  some  ground  of  reason,  that  such  evidence  could 
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not  be  the  best,  whilst  another  of  the  attesting  witnesses  was  still  alive, 
and  within  the  jurisdiction  of  the  Court.  For,  in  that  case,  the  proof 
of  the  handwriting  only  would  have  done  no  more  than  raise  the  pre- 
sumption, that  he  witnessed  all  that  the  law  requires  for  the  due  execu- 
tion of  a  will ;  whereas  the  surviving  witness  would  have  been  able  to 
give  direct  proof,  whether  all  the  requisites  of  the  statute  had  been  ob-, 
served  or  not.  Such  direct  testimonj-,  therefore,  might  fairly  be  con- 
sidered as  evidence  of  a  better  and  higher  nature  than  mere  presump- 
tion arising  from  the  proof  of  the  witness's  handwriting.  Stahitur 
prmsumptioni,  donee probetur  in  contrarium.  The  effect,  however,  of 
Bleasdale's  examination  is  not  merely  to  raise  a  presumption  ;  it  is  evi- 
dence as  direct  to  the  point  in  issue,  and  as  precise  in  its  nature  and 
quality,  as  that  of  Proctor  when  called  in  person  :  it  is  direct  evidence 
of  the  complete  execution  of  the  will,  by  the  statement  upon  oath  of 
the  observance  of  every  requisite  made  necessarj'  bj'  the  statute  of 
frauds.  If  Proctor  had  been  examined  in  the  present  action  by  the 
plaintiff  below,  there  can  be  no  doubt  but  the  examination  of  Bleasdale 
on  the  last  trial  migiit  have  been  put  in,  to  contradict  him.  But  on 
what  principle  could  such  contradiction  have  been  admissible,  unless 
the  evidence  obtained  by  means  of  the  examination  was  of  as  high  a 
character  and  degree  as  that  of  the  viva  voce  examination  of  the 
surviving  witness?  If  the  parol  examination  of  Proctor  was  the  better 
evidence,  as  contended  for,  how  could  it  be  opposed  b3'  the  inferior  evi- 
dence of  Bleasdale's  examination? 

It  was  objected,  secondlj-,  that  to  allow  this  testimony,  that  is,  to 
dispense  with  the  necessitj'  of  calling  the  surviving  attesting  witness, 
is,  in  effect,  to  destroy  the  security  intended  to  be  given  bj-  the  statute 
of  frauds.  For  it  is  said  that,  as  that  statute  requires  the  attestation 
of  thi-ee  witnesses,  so,  to  allow  the  will  to  be  proved  upon  a  trial  at  law 
without  calling  an  attesting  witness,  so  long  as  one  of  the  three  re- 
mains in  life,  is  to  give  up  the  full  benefit  of  having  three  witnesses 
to  the  will.  It  may  be  observed,  however,  that  the  statute  of  frauds 
did  not  look  primarilj-  to  the  mode  of  proving. the  will  when  contested, 
but  to  the  security  of  the  testator  at  the  time  of  the  execution  of  the 
will ;  the  statute  intending  that  three  witnesses  should  be  in  the  nature 
of  guards  or  securities,  to  protect  him  in  the  execution  of  his  will 
against  force,  or  fraud,  or  undue  influence.  The  proof  of  the  will  bj' 
the  three  witnesses,  supposing  it  should  afterwards  come  in  contest,  is 
only  an  incidental  and  secondary  benefit,  derived  from  that  mode  of 
attestation.  Indeed  the  principle  of  this  objection,  if  carried  to  its  full 
extent,  would  require  the  will  to  be  proved  in  every  case  by  the  three 
witnesses,  (pt  is  well  settled,  however,  that,  in  an  action  at  law,  it  is 
sufficient  to  call  one  only  of  the  subscribing  witnesses,  if  he  can  speak 
to  the  observance  of  all  that  is  required  by  the  statute ;  and  the  ob- 
jection itself  is  obviously  open  to  the  same  answer  which  has  been  given 
to  the  first,  viz.  that  the  evidence  resulting  from  the  written  examina- 
tion of  the  deceased  witness,  in  the  former  suit  between  the  same  par- 
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ties,  is  of  as  high  a  nature,  and  as  direct  and  immediate,  as  the  viva 
voce  examination  of  one  of  the  witnesses  remaining  alive,  and  actually 
examined  in  the  cause/ 

Upon  the  whole,  we  think  that,  after  the  proof  given  in  this  case  of 
the  examination  of  Bleasdale  and  his  subsequent  death,  the  will  and 
codicil  were  receivable  in  evidence  without  further  proof,  and  conse- 
quently that  a  venire  de  novo  must  be  awarded. 

Venire  de  novo  awarded. 
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KiKG's  Bench.     1790. 

[Reported  3  T.  S.  707.] 

Two  justices  removed,  by  an  order,  John  Sharpe  from  Icklingham 
All  Saints  to  Eriswell,  both  in  the  county  of  Suffolk ;  on  appeal  the 
Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case  :  — 

The  pauper,  John  Sharpe,  came  into  the  parish  of  Icklingham  All 
Saints  in  1767,  where  he  was  employed  as  a  day  laborer  to  work  on  the 
navigation.  In  1779  he  was,  taken  before  the  Reverend  T.  Ball,  D.  D. 
and  Clement  Tookie,  clerk,  two  of  his  majesty's  justices  of  the  peace 
for  the  said  county,  by  the  overseers' of  the  poor  of  the  parish  of  Ick- 
lingham All  Saints,  for  the  purpose  of  being  examined  as  to  the  place 
of  his  last  legal  settlement;  in  consequence  of  which  the  following 
examination  was  taken  upon  oath  before  those  two  justices,''  and  signed 
by  the  pauper;  that  is  to  say,  "  County  of  Suffolk.  The  examination 
of  John  Sharpe  of  Icklingham  All  Saints  in  the  said  county,  laborer,, 
taken  on  oath  before  us  two  of  his  majesty's  justices  of  the  peace  in 
and  for  the  said  county,  the  19th  day  of  Februarj^,  1779,  touching  the 
place  of  his  last  legal  settlement ;  who  saith  that  about  24  j-ears  ago  he 
duly  let -himself  for  a  year  to  Thomas  Pepper  of  Eriswell  in  the  said 
eounty,  farmer,  but  cannot  recollect  his  wages ;  that  -he  duly  entered 
on  his  said  service,  served  the  j'ear  in  Eriswell  aforesaid,  and  received 
his  year's  wages ;  since  which  time  he  has  done  no  act  whereby  to  gain 
a  settlement  elsewhere,  to  the  best  of  his  knowledge.  John  Sharpe. 
Taken  and  sworn  before  us  the  daj-  and  j'ear  first  above  written."  No 
proceedings  were  had  in  consequence  of  this  examination  until  the 
order  of  removal,  which  is  the  subject  of  this  appeal,  was  applied  for 
and  made.  The  pauper  from  the  time  of  the  examination  being  taken, 
continued  to  reside  in  Icklingham  All  Saints  for  about  five  years,  en- 
deavoring to  gain  his  livelihood,  and  without  becoming  chargeable  to 
that  parish,  when  he  became  insane,  and  continued  in  a  state  of  insan- 

1  Vide  S.  V.  Ravenstcn}e,  5  T.  R.  373. 

'  These  were  not  the  two  justices  vrlio  removed  the  pauper. 
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ity  to  the  time  of  his  removal  to  Eriswell  as  aforesaid.^  On  the  part  of 
the  respojidents  this  examination  was  offered  in  evidence,  and  objected 
to  on  the  part  of  the  appellants  ;  but  it  was  received  bj-  the  Court,  the 
handwriting  of  the  justices,  who  took  the  same,  being  first  proved ; 
and  upon  that  and  other  evidence  the  Sessions  confirmed  the  order ; 
but  they  also  stated  that  in  their  opinion  the  evidence  produced, 
exclusive  of  the  said  examination,  was  not  sufficient  to  warrant  that 
determination. 

This  case  was  argued  in  last  Hilary  term  by  Sower  and  Sayer  in 
support  of  the  orders,  and  Partridge,  Barnard,  and  Hay,  contra. 

The  Court,  being  divided  on  this  question,  did  not  deliver  their  opin- 
ions till  this  daVj^  .  .  . 

BuLLER,  J.  On  this  case  it  appears  that  the  pauper  was  taken  before 
two  justices  by  Hie  overseers  of  the  poor  of  the  parish  of  Icklingham, 
where  he  then  resided",  for  the  purpose  of  being  examined  as  to  the 
place  of  his  last  legal  settlement ;  that  he  was  examined  on  oath  before 
them,  and  signed  his  examinatioiy  The  pauper  afterwards  became,  and 
has  ever  since  continued,  insane ;  and  the  Sessions,  being  of  opinion 
that  the  examination  was  good  evidence,  upon  the  authority  of  that 
confirmed  the  order  of  remova^  The  question  reserved  for  the  opinion 
of  this  Court  is,  whether  unafr  these  circumstances  the  examination 
ought  to  have  been  read  in  evidence.  This  case  has  been  argued  on 
two  grounds ;  1st,  that  it  is  admissible,  as  an  examination  taken  on 
oath  by  justices  who  had  a  competent  authority ;  2dlj',  that  it  is  evi- 
dence, as  a  declaration  under  the  hand  of  the  pauper!^  I  am  of  opinion 
that  it  is  admissible  evidence  in  each  of  those  lights.  But  before  I 
state  the  grounds  on  which  I  hold  it  admissible,  it  will  be  proper  to 
premise  that  I  consider  the  pauper  as  dead  ;  he  being  in  such  a  state  as 
renders  it  impossible  to  examine  him ;  and,  if  lie  were  dead,  it  is  ad- 
mitted at  the  bar  that  there  are  several  cases  in  which  it  has  been  held 
that  what  he  said  might  be  received  in  evidence.  Of  those  cases  I 
shall  take  more  particular  notice  wlien  I  come  to  the  second  part  of  the 
case.  But  the  first  thing  to  be  considered  is,  whether  this  evidence  be 
admissible  as  an  examination  taken  on  oath  bj'  persons  having  a  com- 
petent authority?  It  seemed  to  be  agreed  by  those  who  argued  at  the 
bar  that  if  the  justices  had  made  an  order  of  removal  immediately  on 
taking  the  examination  of  the  pauper,  the  examination  would  then  have 
been  a  judicial  act,  and  would  have  been  evidence ;  indeed  the  second 
section  of  the  act  calls  it  a  judgment.  I  agree  that  if  the  taking  of  the 
examination  were  not  a  judicial  act,  but  was  merely  coram  nonjudice, 
it  is  not  evidence  as  an  examination  on  oath.  The  question  then  is, 
whether  this  were  a  judicial  act  or  not?  It  must  be  so  at  the  time  it 
was  taken,  or  cannot  become  so  at  all ;  and  if  an  immediate  removal 
might  have  been  founded  on  it,  in  my  judgment  it  is  a  full  proof  that 
this  was  a  judicial  act.     The  power  of  the  justices  is  founded  on  the  13 

1  This  case  was  returned  to  the  Sessions,  who  stated  as  a  fact  that  "  the  pauper  con- 
tinued insane  at  the  time  of  hearing  this  appeal." 
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&  14  Car.  2,  c.  12,  s.  1,  which  enacts  that  it  shall  be  lawful,  upon  com; 
plaint  made  by  the  overseers  of  any  parish,  for  any  two  justices  bj'  their 
warrant  to  remove  and  convey  any  person  likely  to  become  chargeable 
to  such  parish  where  he  was  last  legally  settled,  unless  he  give  sufficient 
security  for  the  discharge  of  the  parish  to  be  allowed  by  the  said  jus- 
tieesTVrhe  statute  does  not  in  words  say  anything  about  the  mode  of 
examination ;  but  wherever  a  power  of  judging  and  determining  is 
given,  an  authority  to  examine  on  oath  is  virtually  and  necessarily 
included  in  it.  Whatever  the  justices  do  in  pursuance  of  that  statute  I 
conceive  is  judicially  done  ;  and  unless  the  rule  be  general,  this  absurd- 
ity  would  follow  ;  if  the  justices  are  of  opinion  on  the  examination  that 
the  pauper  ought  to  be  removed,  and  do  remove  him,  it  is  evidence ; 
but  if  they  are  of  opinion  that  the  settlement  is  in  the  parish  requiring 
the  examination,  and  therefore  he  ought  not  to  be  removed,  then  it  is  not 
evidence ;  whereas  in  the  latter  case  the  reasons  are  much  strongen 
why  the  examination  should  be  evidence  than  in  the  former ;  because 
the  parish  officers  are  present  at  the  examination,  and  are  parties  to  it, 
being  the  complainants  and  the  persons  causing  the  examination  to  be 
taken.  But  it  never  can  depend  on  the  judgment  which  the  justices 
shall  form  for  or  against  the  parish,  whether  the  examinations  in  the 
case  are  or  are  not  evidence  ;  it  must  be  reciprocal.  And  this  exami- 
nation in  mj-  judgment  is  very  similar  to  the  case  of  a  deposition  before 
a  coroner,  which  has  been  long  settled  to  be  good  evidence,  1  Lev.  180, 
Kel.  55,  though  the  person  accused  be  not  present  when  it  is  taken,  nor 
ever  heard  of  it  till  the  moment  it  is  produced  against  him.  The 
coroner  is  to  inquire  into  the  cause  and  circumstances  of  the  death  of 
the  deceased  ;  the  justices  are  to  inquire  to  what  parish  the  pauper  be-i 
longs :  both  inquiries  are  general,  and  no  particular  persons  are  parties 
to  them.  Again  where  depositions  are  taken  before  commissioners  of 
excise,  if  the  witness  di^.  Lord  Holt  was  of  opinion  that  the^'  were  good 
evidence.  Salk.  555.  (jV"here  an  act  is  judicially  done,  it  is  not  neces- 
sary that  the  person  to  be  affected  by  it  should  be  present  in  order  to 
make  it  evidence  against  him,  and  therefore  depositions  taken  by  a  jus- 
tice, of  a  person  who  afterwards  died,  though  taken  in  the  absence  of  the 
prisoner,  must  be  read.  So  it  was  determined  by  all  the  judges  in  Had^ 
bum's  Case,  Mich.  1787.  It  is  the  same  as  to  depositions  taken  under 
a  commission  from  the  Court  of  Exchequer.  Tooker  v.  The  Duke  of 
£eaufort,  1  Burr.  146.  .  .  .  Again  what  was  said  by  Lord  Chief  Jus- 
tice Lee  in  the  case  of  the  King  v.  Coin  St.  Aldwin's,  is  a  very  material 
authority  to  prove  that  this  examination  was  admissible  in  evidence. 
There  an  order  of  removal  of  a  bastard  made  in  Wilts  was  founded  on 
the  examination  of  the  mother  in  Middlesex.  Lee,  Chief  Justice,  there 
said,  'tS'he  onlj'  material  evidence  which  appears  to  have  been  given 
was  the  examination  of  the  mother,  which  ought  not  to  have  been  ad- 
mitted ;  for  it  is  a  general  rule  in  evidence  that  the  deposition  of  a  liv^ 
ing  witness  ought  not  to  be  received,  unless  it  appear  that  the  witness 
himself  could  not  be  produced  to  be  examined  ore  tenus;  and  there- 
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fore  as  the  evidence  here  given  has  an  original  defect,  which  cannot  be 
supplied,  this  order  ought  to  be  quashed."  It  clearlj'  therefore  must 
have  been  his  opinion  that  had  the  mother  been  dead,  or  in  a  state,  like 
this  pauper,  of  incapacity  to  be  examined  ore  tenus,  her  deposition 
might  have  been  received  in  evidence. 

The  second  ground  on  which  this  has  been  argued  to  be  evidence  is 
that  it  is  a  declaration  under  the  hand  of  the  pauper.  This  introduces 
the  general  question,  whether  hearsay  evidence  from  the  person  under 
whom  the  settlement  is  claimed  can  be  received.  This  question  has 
been  so  often  decided  that  in  my  opinion  it  would  be  sufficient  to  men- 
tion the  cases  onl}' ;  but  as  different  opinions  are  entertained  on  the 
bench  upon  the  subject,  I  shall  go  somewhat  more  at  large  into  the 
consideration  of  it.  The  weight  of  the  authorities  was  so  forcibly  felt 
at  the  bar,  that  the  counsel,  instead  of  denying  that  in  any  case  hearsay 
evidence  could  be  received,  endeavored  to  distinguish  the  cases  deter- 
mined from  the  present,  and  supposed  that  they  were  decided  on  par- 
ticular circumstances.  O'irst,  it  is  said  that  there  is  no  case  in  which 
hearsay  evidence  has  been  allowed  where  the  party  is  alive  and  able  to 
be  produced.  I  agree  to  that  position  ;  but  here  the  party  is  qua  dead, 
and  not  able  to  be  produced^  Secondly,  that  in  the  case  of  Nutley  the 
husband  was  dead,  and  there  was  also  personal  knowledge  of  the  wife 
that  her  husband  had  been  in  the  service  he  spoke  of.  And  that  in  the 
case  of  Greenwich  the  husband  was  dead,  and  it  does  not  appear  but 
other  evidence  might  have  been  produced  when  the  case  went  down  to 
the  Sessions  again.  But  let  us  see  what  those  cases  were.  In  the  for- 
mer, the  widow  deposed  that  her  late  husband  told  her  he  had  hired 
himself  to  Smith,  and  that  in  consequence  of  the  hiring  he  went  into 
Smith's  service,  and  was  turned  away  a  month  before  the  year  was  up 
because  he  should  not  gain. a  settlement,  though  Smith  did  not  assign 
that  or  any  other  reason  ;  and  the  wife  further  deposed  that  she  twice 
saw  her  husband  during  the  year  he  sei-ved  Smith.  The  Sessions,  con- 
sidering the  declarations  of  the  husband  as  mere  heai-sa3-,  rejected  them 
as  not  being  admissible  evidence.  It  was  argued  that  the  case  ought  to 
be  sent  back  to  the  Sessions  to  hear  and  receive  the  declarations  of  the 
husband ;  that  such  evidence  ought  to  be  admitted  in  a  case  circum- 
stanced as  the  present ;  and  that  in  fact  it  was  the  constant  practice  of 
other  Sessions  to  receive  such  hearsay.  On  the  other  hand  it  was  ad- 
mitted that  the  evidence  of  the  woman  respecting  the  declarations  of 
the  husband  was  admissible.  And  Lord  Mansfield  said  that  he  was 
satisfied  that  a  clear  hiring  was  proved  ;  and  that  though  the  evidence 
rejected  ought  to  have  been  received,  )-et  it  would  only  produce  more 
litigation  and  expense,  and  must  have  the  same  effect ;  he  said  he 
thought  the  order  ought  to  be  quashed.  Mr.  Justice  Aston  was  clearl3' 
of  the  same  opinion  ;  and  said  "to  be  sure  the  evidence  of  the  woman 
ought  to  have  been  admitted  ;  but  standing  alone  ought  to  be  taken  as 
inconclusive : "  [which  latter  expression  Mr.  Justice  Buller  remarked 
must  be  inaccurately  taken;  it  should  have  been  "ought  not  to  be 
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taken  as  conclusive."]  'the  other  case  of  the  ITing  v.  Greenwich  stated 
that  the  pauper  was  the  daughter  of  George  Wall  deceased,  who  in  his 
lifetime  declared  to  a  witness  now  examined  that  he  had  hired  himself 
for  a  year  and  served  a  year  as  a  livery  servant  at  71.  wages  to  Captain 
Saunderson,  who  had  a  house  and  family  at  Greenwich,  and  resided 
there  when  not  absent  on  the  king's  service ;  that  his  master  made  fre- 
quent voyages  to  Holland  whither  he  attended  him ;  that  he  never  was 
40  days  together  at  Greenwich,  but  during  his  service  might  be  there 
40  days  at  different  times.  Afterwards  it  was  more  fully  stated  that  he 
did  reside  40  days  at  Greenwich  at  different  times ;  and  the  order 
adjudging  the  settlement  in  Greenwich  was  affirmed.  Now  both  these 
cases  are  directly  in  point,  and  there  was  no  evidence  which  at  all 
tended  to  prove  a  settlement  but  hearsay ;  fcA'  in  the  case  of  Nutley 
the  wife  having  seen  her  husband  twice  in  the  service,  was  no  evidence 
of  a  hiring  for  a  year ;  and  in  the  case  of  Greenwich  it  does  appear 
what  passed  when  the  case  went  down  to  the  Sessions  again  ;  for  then 
it  was  more  fully  stated  that  the  pauper's  father  resided  40  days  at 
Greenwich  at  different  times  ;  and  upon  that  the  order  of  removal  was 
affirmed  on  the  declarations  of  the  father  alone.  And  when  the  point 
was  only  whether  hearsay  evidence  could  be  received,  we  cannot  sup- 
pose other  evidence,  which  is  not  stated,  to  have  been  given,  which 
rendered  that  point  immaterial  or  varied  the  effect  of  it.  Thirdly,  it 
was  argued  that  even  if  the  declarations  were  evidence,  yet  there  must 
be  some  concurrent  evidence  to  support  it ;  and  this  was  supposed  to 
have  been  so  held  in  the  case  of  Coin  St.  Aldwin's  ;  but  that  case  was 
founded  on  very  clear  grounds,  and  not  a  word  said  in  it  about  concur- 
rent evidence,  as  appears  from  the  note  of  Mr.  Justice  Clive  which  I 
have  before  mentioned.  Neither  does  any  case  whatever  sa\'  that  there 
must  be  concurrent  evidence.  Where  the  question  is,  whether  the  evi- 
dence be  admissible  or  not,  it  is  diflScult  to  conceive  what  is  meant  by 
concurrent  evidence  ;  but  every  case  on  the  subject  which  at  all  applies 
to  this  point  considers  it  as  clear  that  the  evidence  maj'  be  receivedi 
The  two  cases  of  Nutley  and  of  Greenwich  are  directly  in  point ;  and 
they  are  confirmed  by  those  of  Creech  St.  Michael  and  of  The  Inhabi- 
tants of  the  Holy  Trinity  in  Wareham  ;  in  the  first  of  which,  the  pauper 
having  run  away,  a  copj-  of  the  register  was  proved,  and  then  a  witness 
swore  that  John  Every  who  was  dead  was  considered  as  the  pauper's 
father,  and  that  he  knew  Mary  Every  who  lived  in  P.  and  whom  he 
understood  to  be  the  pauper's  mother,  and  heard  the  pauper  call  her 
mother.  The  Sessions  held  the  evidence  not  to  be  sufficient,  but  the 
Court  of  King's  Bench  held  that  it  was.  In  the  case  of  the  Holy 
Trinity  in  Wareham,  it  was  proved  that  the  pauper's  husband  was  born 
in  Beer  Regis,  and  proved  by  the  pauper  that  her  husband  was  abroad 
beyond  sea,  and  had  been  two  years,  if  alive  ;  that  to  her  knowledge  he 
lived  in  the  capacity  of  an  hostler  with  Mrs.  Lee  in  Wareham  about 
two  years,  where  she  saw  him  brew;  but  whether  there  was  any  agree- 
ment or  hiring,  relating'  to  such  service  was  not  proved;  but  she  had 
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heard  her  husband  say  that  he  was  settled  in  the  Holj-  Trinitj-, 
Wareham.  The  Court  held  that  evidence  sufficient  to  prove  the  settle- 
ment :  and  the  reporter  of  that  case  subjoins  in  a  note  that  in  cases 
where  the  person  under  whom  the  pauper  claimed  has  been  dead,  hear- 
say evidence  from  his  widow,  or  from  other  persons,  of  his  declarations 
respecting  his  settlement  have  frequently'  been  received  ;  and  instances 
the  cases  of  Greenwich  and  Nutley  ;  but  he  observed  that  till  that  case 
there  had  been  no  instance  where  the  Court  had  permitted  such  hear- 
say evidence  to  be  received  in  the  life  of  the  person  under  whom  the 
settlement  was  claimed.  The  reporter,  who  has  great  merit  with  the 
profession  for  his  industry  and  attention  on  the  subject  of  the  poor 
laws,  proceeds  to  suggest  his  doubt  of  the  determination  of  the  Court 
in  that  case :  but,  on  the  best  consideration  that  I  can  give  it,  that 
doubt  does  not  appear  to  be  well  founded  ;  for  it  has  long  been  settled 
that,  if  a  person  be  abroad,  and  not  likely  to  return,  or  in  a  state  inca- 
pable of  being  examined,  he  is  considered,  as  to  that  purpose,  as  if  he 
were  dead.  The  other  cases  which  were  quoted  in  the  argument  do  not 
apply  to  the  present,  namely,  Bex  v.  Great  Jiedwin,  R.  v.  St.  Michael 
in  Bath,  B.  v.  St.  Saviour's,  Southwark,  and  B.  v.  St.  Sepulchre.  But 
it  is  worthj'  of  observation  that  in  the  case  of  B.  v.  Nutley  it  is  stated 
on  one  side  to  be  the  constant  practice  of  other  Sessions  to  receive 
such  hearsay  evidence,  and  it  is  admitted  on  the  other  side  that  the 
evidence  of  the  widow  respecting  the  declaration  of  her  husband  was 
admissible.  So  in  the  note  'before  mentioned  on  the  case  of  the  Holy 
Trinity  in  Wareham  it  is  said  that  such  hearsay  evidence  has  been 
frequently  received.  If  there  has  been  a  constant  and  uniform  practice 
at  all  the  Sessions  in  the  kingdom,  I  think  it  requires  great  considera- 
tion before  we  overturn  it ;  for,  besides  the  great  inconvenience,  confu- 
sion, and  inconsistency,  which  will  be  introduced  by  a  new  determina- 
tion, we  shall  hereafter  undoubtedly  be  subject  to  the  same  comment 
and  censure  as  Lord  Chief  J.  Rj'der,  in  the  case  of  St.  Botolph's  with- 
out Bishopsgate,  threw  on  another  determination,  when  he  said,  "  It 
does  not  appear  in  the  case  of  Stretford  v.  Norton  whether  these  other 
cases  were  cited,  or  what  was  the  particular  reason  of  the  resolution : 
however  if  they  were  cited  and  overruled,  we  may  for  the  same  reason 
overrule  that  determination."  I  have  inquired  what  is  the  usage  at  dif- 
ferent Sessions,  and  I  find  that  throughout  the  West  of  England,  in  the 
North  of  England,  and  in  other  places,  it  has  been  the  constant  prac- 
tice to  receive  such  evidence.  I  have  heard  of  no  one  Sessions  in  which 
a  different  practice  prevails  ;  and  if  it  be  in  universal  use,  why  should 
we  overturn  it?  If  on  such  a  question  arising  on  a  settlement  case  we 
are  to  go  into  first  principles,  I  know  not  where  we  are  to  stop.  It 
has  been  understood  as  pretty  clear  law  that,  in  questions  of  pedigree 
and  some  other  cases,  hearsay  and  reputation  are  good  evidence  ;  but 
if  the  evidence  stated  in  this  case  be  not  allowed,  they  also  will  stand 
on  a  verj'  shallow  and  slippery  foundation.  Each  has  authority  to 
support  it ;  and  if  that  be  taken  away,  I  can  state  no  principle  in  favor 
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of  them.  The  true  line  for  courts  to  adhere  to  is,  that,  wherever 
evidence  not  on  oath  has  been  repeatedly  received,  and  sanctioned  by 
judicial  determinations,  it  shall  be  allowed  ;  but  beyond  that,  the  rule, 
that  no  evidence  shall  be  admitted  but  what  is  upon  oath,  shall  be  ob- 
served. It  would  be  easy  to  state  or  imagine  a  conversation  in  which  a 
man  gave  an  account  of  his  own  habits  and  transactions  in  life,  his 
residence,  his  connections,  and  relations,  which  would  be  equally 
material  in  tracing  a  title  as  in  investigating  a  question  of  settlement ; 
and  it  would  be  strange  if  such  a  conversation  after  the  father's  death 
should  be  sufficient  to  enable  the  son  to  recover  an  estate  of  £10,000  a 
year,  and  yet  should  not  be  sufficient  to  give  his  son  a  settlement  as  a 
pauper.  Hearsay  evidence  has  been  received  to  prove  whether  land  were 
or  were  not  parcel  of  a  certain  tenement ;  and  was  adjudged  to  be  good 
evidence  in  Davies  v.  Pierce,  and  Holloway  v.  Rakes.  It  is  constantly 
allowed  in  all  cases  of  pedigree,  though  from  persons  not  of  the  family, 
as  in  Brown  v.  Shelley,  Easter,  1776,  and  also  in  the  case  of  customs  ; 
and  has  been  received  even  in  the  case  of  single  facts,  as  of  a  marriage, 
being  in  orders,  and  of  a  presentation ;  Harscot's  Case,  Comb.  202 ; 
and  T'he  Bishop  of  Meath  v.  Lord  Belfield.  In  the  last  case  the  name 
of  the  patron  who  presented  was  omitted  in  the  register,  and  this  Court 
on  a  writ  of  error  held  that  parol  evidence  might  be  received  of  it ;  for 
(said  they)  a  presentation  maj'  be  by  parol,  and  what  commences  by 
parol  maj'  be  transmitted  to  posterity  by  parol ;  and  that  creates  a  gen- 
eral reputation.  A  hiring  for  a  year  may  be  by  parol ;  hearsay  evidence 
has  been  allowed  to  prove  it  in  all  the  cases  I  have  mentioned,  and  has 
befen  rejected  or  denied  in  none.  I  am  of  opinion  that  those  cases  ought 
to  be  adhered  to,  and  consequently  that  the  order  of  Sessions  should  be 
affirmed.  .  .  . 

Lord  Kenyon,  C.  J.  As  far  as  the  interests  of  these  contending 
parties  are  concerned,  I  might  excuse  mj'self  from  entering  into  a  dis- 
cussion of  this  question  ;  for,  as  two  of  mj-  Brothers  have  already  de- 
clared their  opinions  against  making  the  rule  absolute,  it  cannot  be 
made  so,  as  my  opinion,  added  to  that  of  my  Brother  Grose's  will  not 
make  a  majority.  But  as  this  is  a  matter  of  importance  I  should  feel 
myself  liable  to  great  reproach,  if  I  were  to  suffer  this  question  to  pass 
without  declaring  my  opinion.  All  questions  upon  the  rules  of  evidence 
are  of  vast  importance  to  all  orders  and  degrees  of  men ;  our  lives,  our 
liberty,  and  our  property  are  all  concerned  in  the  support  of  these 
rules,  which  have  been  matured  by  the  wisdom  of  ages,  and  are  now 
revered  from  their  antiquity  and  the  good  sense  in  which  they  are 
founded  ;  they  are  not  rules  depending  on  technical  refinements,  but 
upon  good  sense;  and  the  preservation  of  them  is  the  first  duty  of 
judges.  The  evidence  should  be  given  under  the  sanction  of  an  oath 
legally  administered,  and  in  a  judicial  proceeding  depending  between 
the  parties  affected  by  it,  or  those  who  stand  in  privity  of  estate  or 
interest  with  them.  I  admit  that  this  man  who  was  proved  to  be 
insane  is  to  be  considered  as  to  this  purpose  in  the  same  state  as 
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•if  he  were  dead ;  and  it  has  been  decided  that  iu  such  cases  the 
party's  handwriting  may  be  proved  as  if  he  were  actually'  dead. 
Then  it  is  said  that  there  are  two  grounds  on  which  his  examina- 
tion may  be  received,  as  to  both  of  which  I  agree  with  my  Brother 
Grose.  1st.  As  an  examination  taken  upon  oath  before  two  justices  of 
the  peace  who,  it  is  argued,  had  authoritj-  to  take  it.  2dly,  As  a  decla- 
ration of  the  party  examined.  1  will  briefly  consider  both  these  posi- 
tions. The  fii-st  depends  on  the  Stat.  13  &  14  Car.  2.  That  statute 
empowers  the  justices  to  make  an  order  of  removal ;  it  does  not  give 
them  an  express  power  to  examine,  but,  as  an  examination  is  necessary 
to  get  at  the  facts  upon  which  the  judgment  of  the  magistrates  is  to 
proceed,  there  is  an  incidental  power  given,  allowing  them  to  examine 
when  they  are  called  upon  to  exert  their  power  of  removal.  But  in  this 
case  they  were  not  applied  to  for  the  purpose  of  making  an  order  of 
removal ;  the  overseers  called  upon  them  for  no  other  purpose  than  to 
examine  the  pauper ;  all  the  proceedings  therefore  were  extrajudicial ; 
and  the  examination  on  oath  might  just  as  well  have  been  taken  before 
the  parish  clerk,  and  would  have  been  as  much  entitled  to  credit  as 
this.  But  I  will  go  further :  If  this  examination  had  been  taken  in 
order  to  found  an  order  of  removal  upon  it,  still  I  should  have  been  of 
opinion  that  it  would  be  no  better,  as  far  as  respects  the  present  ques- 
tion, than  a  mere  declaration  of  the  partj',  the  effect  of  which  I  shall  con- 
sider presently.  Examinations  upon  oath,  except  in  the  excepted  cases, 
are  of  no  avail  unless  thej-  are  made  in  a  cause  or  proceeding  depend- 
ing between  the  parties  to  be  aflected  by  them,  and  where  each  has  an 
opportunitj'  of  cross-examining  the  witness ;  otherwise  it  is  res  inter 
alios  acta,  and  not  to  be  received.  It  has  been  said  that  this  is  a  judg- 
ment of  the  justices,  as  appears  bj-  the  2d  section  of  the  13  &  14  Car.  2, 
which  has  the  word  "judgment''  in  it;  and  that  it  is  no  objection  to 
ita  being  a  valid  judgment  that  the  parties  to  be  affected  were  not  pres- 
ent. But  I  think  the  word  "judgment"  iu  the  section*  referred  to  is 
only  used  as  equivalent  to  the  word  "  opinion."  And  as  to  a  judgment 
being  binding  though  the  party  to  be  affected  was  not  present,  I  think 
it  will  scarcely  be  found  that  that  is  so,  unless  in  cases  where  the  partj- 
has  had  an  opportunity  of  being  present,  or  was  contumacious,  neither 
of  which  was  the  case  with  the  parish  now  to  be  affected  ;  but  as  to  them 
it  was  altogether  res  inter  alios  acta.  It  has  been  said  that  there  are 
cases  where  examinations  are  admitted,  namely,  before  the  coroner, 
and  before  magistrates  in  cases  of  felony.  That  observation  appears 
to  me  to  go  rather  in  support  of  the  general  rule  than  in  destruction 
of  it.  Every  exception  that  can  be  accounted  for  is  so  much  a  con- 
firmation  of  the  rule  that  it  has  become  a  maxim,  exceptio  probat 
regulam.  Those  exceptions  alluded  to  are  founded  on  the  statutes 
of  Philip  and  Mary ;  and  that  they  go  no  further  is  abundantly  proved. 
Besides^  the  examination  before  the  coroner  is  an  inquest  of  office ;  it 
is  a  transaction  of  notoriety,  to  which  every  person  has  a  right  of  ac- 
cess ;  and  writs  oi  ad  quod  damnum  have  been  frequently  set  aside  for 
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want  of  this  notoriety  in  the  execution  of  them  by  the  sheriff.  But, 
without  stating  the  cases  which  occur  on  this  head,  I  will  do  little 
more  than  refer  to  the  case  of  The  King  v.  Pcfine,  in  Salk.  281,  &  5 
Mod.  163.  That  was  not  loosely  decided,  but  was  the  opinion  of  this 
Court  assisted  by  the  Court  of  Common  Pleas.  In  Salkeld  it  is  ex- 
pressly said  that  the  rule  cannot  be  extended  further  than  the  particular 
case  of  felony ;  and  in  the- other  book  the  Chief  Justice  declared  that 
the  depositions  were  not  evidence;  and  a  weighty  reason  is  given, 
namely,  "the  defendant  not  being  present  when  they  were  taken 
before  the  mayor,  and  so  had  lost  the  benefit  of  a  cross-examina- 
tion." This  case  is  adopted  in  2  Hawk.  PI.  C.  c.  46,  f  1,  10,  which 
with  the  subsequent  sections  of  that  chapter  are  worth  consulting. 

Secondly,'  considering  this  as  a  declaration  of  the  party,  I  am  at  a 
loss  to  find  the  grounds  on  which  it  can  be  received.  I  admit  that 
declarations  of  the  members  of  a  family,  and  perhaps  of  others  living  in 
habits  of  intimacy  with  them,  are  received  in  evidence  as  to  pedigrees  ; 
but  evidence  of  what  a  mere  stranger  has  said  has  ever  been  rejected  in 
such  cases.  That  however  has  been  alwaj's  understood  to  be  an  ex- 
cepted case,  and  to  stand  on  reasons  peculiar  to  itself,  which  I  need 
not  take  up  time  by  stating.  If  the  exception  go  further,  I  should  have 
wished  to  have  heard  it  stated  and  defined  ;  for  unless  that  is  done  I 
am  much  afraid  we  may  endanger  a  rule  of  infinite  importance  to  every 
individual,  and  by  suffering  exceptions  to  creep  on  one  after  another 
leave  nothing  like  a  rule.  It  has  been  said  that  in  the  case  of  The 
bishop  of  Meath  v.  Lord  JBelfield,  in  a  quare  impedit,  the  plaintiff 
gave  in  evidence  an  entry  in  the  register  of  the  diocese  of  the  institu- 
tion of  one  Knight,  in  which  there  was  a  blank  in  the  place  where  the 
patron's  name  is  usually  inserted ;  upon  which  parol  evidence  of  the 
general  reputation  of  the  country  that  Knight  was  in  by  the  presenta- 
tion of  one  under  whom  Lord  Belflcld  claimed  was  offered ;  and  that 
upon  a  bill  of  exceptions  it  was  held  that  the  evidence  was  admissible  ; 
that  it  was  said  that  a  presentation  may  be  bj'  parol,  and  what  com- 
mences by  parol  may  be  transmitted  to  posterity  by  parol.  I  have  not 
seen  the  report  of  that  case  ;  Ifiit  this  I  admit,  that  ■a  presentation  maj' 
be  by  parol,  and  that  maj'  be  prcA'ed  b}'  parol,  that  is,  bj-  a  witness  who 
was  present  and  heard  it ;  but  that  common  reputation  might  be  given 
in  evidence  I  must  deny ;  if  it  could,  why  might  not  such  evidence 
decide  upon  titles  to  estates,  at  least  before  the  statute  of  frauds,  wlien 
no  written  instrument  was  required  to  make  a  good  feoffment  of  the 
greatest  la-nded  property  in  the  kingdom.  In  short,  it  being  admitted 
that  the  rule  for  which  I  contend  is  undoubtedly-  the  general  rule,  the 
evidence  offered  in  this  case  must  be  rejected,  unless  an  exception  in 
favor  of  it  has  been  adopted  in  such  a  manner  as  to  incorporate  it  into 
the  law  of  evidence.  For  where  is  the  line  to  be  drawn  ?  If  the  Court 
admit  such  an  examination  to  be  evidence  against  a  class  of  persons 
who  are  strangers  to  it,  how  shall  we  stop  short,  and  say,  that  it  shall 
not  be  evidence  against  any  other?    I  cannot  say  how  far  such  an  idea 
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might  go.  This  brings  me  to  the  eases  cited,  and  to  the  supposed 
usage.  And,  as  to  the  first,  there  is  no  one  case  in  which  the  point  has 
been  decided.  In  B.  v.  Nutley  the  whole  of  the  wife's  evidence  was 
disregarded,  whereas  a  fair  inference  might  be  drawn  to  prove  her  hus- 
band's settlement,  from  the  facts  which  she  swore  to  within  her  own 
knowledge ;  for  every  hiring  is  presumed  to  be  for  a  year,  unless  some- 
thing is  stated  to  prevent  that  inference ;  and  therefore  the  Court 
quashed  the  order  of  Sessions  on  that  ground.  As  to  the  case  of 
Greenwich,  the  Sessions  the  second  time  found  the  actual  fact  of  the 
service  for  40  days  in  the  parish.  Then  as  to  the  case  of  St.  Sepulchre 
the  only  point  there  determined  by  the  Court  was  that  they  could  not 
receive  parol  evidence  of  an  indenture  not  proved  to  be  lost.  And  in 
that  of  The  Holy  Trinity  in  Wareham  enough  appeared  from  the  facts, 
which  the  wife  spoke  to  from  her  own  knowledge,  to  lead  the  Court  to 
support  the  conclusion  which  the  Sessions  had  drawn.  There  is  there- 
fore no  case  in  which  this  point  was  the  very  hinge  on  which  it  turned. 
But  even  if  there  had,  as  it  would  have  stood  single  in  opposition  to  a 
series  of  cases,  I  should  not  have  placed  much  reliance  on  the  super- 
structure when  the  foundation  failed.  But  the  observations  I  have 
made  upon  the  cases  alluded  to  I  think  warrant  me  in  saying  that 
though  there  were  some  expressions  tending  to  show  that  such  evidence 
might  be  received,  yet  it  was  not  the  ground  of  decision  in  an^-  of 
them  ;  thej'  amounted  only  to  oMter  dicta  ;  or  even  let  them  be  called 
solemniter  dicta ;  and  at  least  they  seemed  to  have  proceeded  on  a 
supposed  general  usage  at  the  Quarter  Sessions.  This  therefore  brings 
me  to  that  which  was  the  last  topic  of  argument.  The  proposition 
which  is  stated  is  this,  that  the  justices  of  peace  in  Sessions  having  in 
general  received  such  evidence  as  this,  their  usage  creates  a  rule  by 
which  we  are  to  proceed.  I  have  great  respect  for  that  class  of  magis- 
trates ;  I  know  their  most  important  utility,  and  have  much  regard  for 
many  of  them  individuallj' ;  but  I  confess  there  is  something  of  novelty 
in  that  argument  which  refers  those  whom  the  constitution  of  the  juris- 
prudence of  this  country  hath  invested  with  the  power  of  correcting  the 
errors  of  justices  of  the  peace  to  the  prS,ctice  of  those  very  persons  to 
learn  the  rules  of  evidence  hy  which  ttej'  are  to  proceed.  I  remember 
a  case  of  Baldwin  et  Ux.  v.  Blackmore,  which  is  reported  in  1  Burr. 
695,  and  of  which  I  have  a  MS.  note,  and  a  full  memory ;  where 
justices  of  the  peace  had  committed  a  man  and  his  wife  for  returning  to 
a  parish  from  whence  they  had  been  removed  by  an  order.  The  action 
was  brought  by  the  husband  and  wife  on  the  ground  that  the  wife  had 
been  improperly  committed  ;  the  case  was  twice  argued  ;  and  the  usage 
of  committing /ernes  covert  was  insisted  upon  ;  and  it  rather  appeared 
at  first  that  some  part  of  the  Bench  were  inclined  to  give  countenance 
to  such  an  usage  ;  but  I  well  remember  that  Mr.  Justice  Foster  treated 
the  argument  with  more  indignation  than  is  expressed  bj'  Sir  James 
Burrow  in  his  account  of  that  case.  I  perfectly  well  recollect  that 
learned  judge's  saying  that  he  had  heard  that  communis  error  facit 
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jus,  but  he  hoped  he  should  never  hear  that  rule  insisted  upon,  to  set 
up  a  misconception  of  the  law  in  destruction  of  the  law.  I  sliould  have 
disdained  to  sa}'  anything  on  this  position,  unless  it  had  received  the 
appearance  of  some  countenance  in  the  cases  I  have  mentioned,  and  in 
the  discussion  of  this  case.  It  is  the  whole  ground  ot  the  opinions 
hinted  at  in  the  other  cases.  But  I  could  give  some  account  of  the 
usage  during  the  manj-  j'ears  I  practised  at  the  Sessions,  and  I  confess 
I  never  heard  of  such  evidence  being  received  there.  The  practice  I 
know  varies  according  to  the  usage  of  each  county  where  the  Sessions 
are  held ;  and  I  should  as  soon  resort  to  the  usage  of  every  parish  in 
the  kingdom  on  a  question  concerning  the  ratability  of  personal 
estate.  But  I  will  not  enter  more  into  this  point,  as  I  am  clear  it 
would  be  most  dangerous  to  adopt  it.  The  mistakes  of  judges,  pro- 
vided they  became  universal,  would  according  to  that  doctrine  become 
rules  of  law.  An  usage,  commencing  at  soonest  since  13  &  14  Car.  2, 
contrary  to  law,  and  working  injustice  every  day  it  was  persisted  in, 
would  supersede  the  law.  Upon  the  whole  I  am  most  clearly  of  opin- 
ion that  this  examination  was  not  admissible  in  evidence.  It  was  ex 
parte,  obtained  at  the  instance  of  those  overseers  whose  parish  was  to 
be  benefited  by  it,  and  behind  the  backs  of  the  parish  against  whom  it 
has  now  been  used,  without  having  an  opportunity  of  knowing  wliat 
was  going  on,  or  attending  to  have  the  benefit  of  a  cross-examination. 
I  regard  the  question  as  of  the  last  importance,  and  as  putting  in 
danger  the  law  of  evidence  in  which  everj'  man  in  the  kingdom  is 
deeply  concerned. 

The  majority  of  the  Court  not  being  of  opinion  that  the  rule  for 
reversing  both  the  orders  should  be  made  absolute, 

They  consequently  stand  confirmed} 


MORGAN  V.  NICHOLL. 

Common  Pleas.     1866. 
\B«ported  L.  R.  2  C.  P.  117.] 

Ej^ectment,  tried  before  Shee,  J.,  at  the  last  summer  assizes  at 
Monmouth. 

A  previous  action  had  been  brought  by  the  plaintiffs  son  against  the 
defendant's  father  to  recover  possession  of  the  same  premises,  and  it 

1  The  opinions  of  Grose,  J.,  and  Ashhurst,  J.,  the  former  concurring  with  Lord 
Kenyou,  and  the  latter  with  Buller,  J.,  are  omitted.  In  The  King  v.  Ferry  Fry- 
stone,  2  East,  54  (1801),  when  the  two  judges  who  differed  with  the  Chief  Justice  had 
been  succeeded  by  others,  he  was  able  to  declare  :  "  The  point  upon  which  the  Court 
were  divided  in  opinion,  in  the  case  of  The  King  v.  Eriswell,  has  been  since  considered 
to  be  so  clear  against  the  admissibility  of  the  evidence,  either  as  to  the  hearsay  of  the 
•pauper  or  his  examination  in  writing,  that  it  was  abandoned  by  the  coun.sel  at  the  bar 
in  the  case  of  The  King  v.  Nwieham  Courtney,  1  East's  Rep.  373,  without  argument. 
.  .  .  And  to  be  sure  that  point  may  now  be  considered  to  bs  at  rest."  — Ed. 
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being  supposed  at  that  time  that  the  plaintiff  was  dead,  his  son  had 
claimed  the  property  as  the  plaintiff's  heir-at-law. 

At  the  trial,  the  defendant  having  called  a  short-hand  writer  to  prove 
that  one  of  the  witnesses  had  added  to  the  evidence  he  had  given  on 
the  former  trial,  the  plaintiff's  counsel  proposed  to  cross-examine  him  as 
to  the  evidence  given  at  the  former  trial  by  another  witness,  Henry 
Morgan,  who  was  since  dead.  The  evidence  was  objected  to  on  behalf 
of  the  defendant,  and  the  judge  upheld  the  objection. 

A  verdict  having  been  found  for  the  defendant, 

Huddleston,  Q.  C.  {H.  James,  with  him),  moved  for  a  new  trial,  on 
the  ground  that  the  judge  was  wrong  in  rejecting  the  evidence,  and  con- 
tended that  the  parties  were  in  fact  the  same,  the  former  plaintiff  claim- 
ing only  through  the  present  plaintiff,  and  not  independentlj-  of  him, 
and  that  the  admissibility  of  evidence  taken  at  a  former  trial  depended 
on  whether  the  party  against  whom  the  evidence  was  offered  had  had 
the  opportunity  of  cross-examining  the  witness  at  the  time  the  evidence 
was  taken,  and  not  on  whether  the  parties  in  the  two  actions  were 
identically  the  same.  He  cited  Taylor  on  Evidence,  410,  411 ;  BuUer's 
N.  P.  239-243 ;  and  Wright  v.  Tatham,  1  Ad.  &  E.  3. 

Eble,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  This  was 
an  action  of  ejectment,  and  the  plaintiff  complains  that  certain  evidence 
was  wrongly  rejected.  The  evidence  rejected  was  the  evidence  of  a 
short-hand  writer  as  to  what  was  said  by  a  witness,  Henry  Morgan,  on 
a  former  trial,  in  which  the  title  to  the  same  premises  was  in  dispute. 
It  must  be  taken  that  all  the  conditions  exist  which  would  make  this 
evidence  admissible  if  the  present  action  had  been  between  the  same 
parties  as  the  former  action,  or  between  persons  claiming  under  them. 
Such  evidence,  however,  is  not  admissible  against  the  defendant,  unless 
it  would  also  be  admissible  against  the  plaintiff.  Now  the  plaintiff  in 
the  former  action  was  the  son  of  the  present  plaintiff,  and  he  brought 
the  action  supposing  that  his  father,  the  present  plaintiff,  was  dead,  and 
the  present  plaintiff  is  for  this  purpose  as  distinct  a  person  from  his  son 
as  a  perfect  stranger  ;  he  does  not  in  anj-  wa}-  claim  through  him,  and 
he  cannot  be  injured  by  anything  his  son  may  have  done  at  a  former 
trial.  The  evidence,  therefore,  would  not  be  admissible  against  the 
plaintiff,  and  it  cannot  therefore  be  admissible  in  his  favor. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  contention  of  the  plain- 
tiff amounts  to  this  :  that  the  rule  that  evidence  given  in  the  former  trial 
upon  the  same  matter  and  between  the  same  parties,  or  persons  privj- 
to  them,  is  admissible,  extends  to  all  cases  in  which  the  parties  to  the 
two  trials  are  related  in  blood.  The  only  relation  between  the  plain- 
tiffs in  this  and  the  former  action  is  orie  of  blood,  —  a  close  one,  it  is 
true ;  but  I  apprehend  the  law  must  be  the  same  as  if  the  plaintiffs  had 
been  cousins  deriving  their  title  from  the  same  person,  —  a  re^ttcHo  ad 
absurdum.  By  persons  privy  to  the  former  parties  is  really  meant 
persons  claiming  under  them.  Could  it  be  said  that  this  evidence 
would  have  been  admissible  if  the  former  action  had  turned  on  whether 
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the  then  plaintiff  was  the  eldest  son,  or  whether  he  was  legitimate?  It 
is  contended  that  it  is  not  necessary  that  the  parties  should  be  exactly 
the  same ;  but  here  the  two  plaintiffs,  for  purposes  of  title,  are  en- 
tire strangers.  The  cases  are  collected  in  Wright  v.  Tatham,  1  Ad.  & 
E.  3  ;  and  that  case  shows  that  it  is  sufficient  if  the  parties  to  the  sec- 
ond cause  were  parties  to  the  first,  though  there  were  other  parties 
joined  with  them. 

I  agree  also  with  the  Lord  Chief  Justice,  that  the  same  rule  applies 
as  in  cases  of  res  judicata  and  estoppel,  viz.  that  the  evidence  cannot 
be  admissible  against  one  party,  and  not  against  the  other ;  and  it  is 
clear  that,  if  this  evidence  had  been  tendered  by  the  defendant,  the 
plaintiff  would  have  said  that  he  was  not  present  at  the  former  trial, 
and  did  not  claim  under  the  former  plaintiff. 

Byles,  J.,  cormurred. 

Keating,  J.  \1  also  think  that  this  evidence  was  not  admissible,  be- 
cause the  parties  to  the  two  actions  were  not  the  same.  The  son,  no 
doubt,  had  to  claim  through  the  father  in  the  former  action ;  but  the 
father  has  not  to  claim  through  the  son  in  this.N 

y  Mule  refused. 


DRAYTON  V.  WELLS. 

The  Constitutional  Court  or  South  Carolina.     1819. 

[Reported  1  N.  &  McO.  409.]  i 

This  was  an  action  of  assumpsit,  on  a  verbal  agreement,  between 
the  plaintiff  and  defendant,  that  the  plaintiff  should  serve  the  defendant 
as  an  overseer  of  one  of  his  plantations,  for  the  year  1809  ;  and  that  the 
defendant,  in  consideration  thereof,  should  pay  him  the  value  of  three 
hands  in  the  crop,  for  his  personal  services,  and  three  like  shares  for 
three  negroes  belonging  to  the  plaintiff,  who  were  to  labor  in  the 
crop. 

The  case  had  been  tried  before,  and  a  verdict  given  for  the  plaintiff, 
which  was  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
verdict  was  against  evidence. 

This  was  a  second  trial. 

The  plaintiff  proved  the  agreement,  and  proved  the  value  of  his 
share  to  be  $120. 

The  defendant  then  called  a  witness  (Abraham  Ruth) ,  who  had  been 
examined  on  the  first  trial,  with  a  view  to  prove  the  agreement  to  have 
been  that  the  plaintiff  should  be  paid  only  for  the  time  he  stayed  in  the 
employment  of  the  defendant,  if  they  should  part  during  the  year. 
This  witness,  it  was  alleged,  liad  given  this  testimony  on'the  first  trial. 
But  the  witness,  when  examined,  said  he  had  totally  dismissed  the  sub- 
ject from  his  mind,  since  the  first  trial,  which  was  had  in  November, 

^  A  part  of  the  case  is  omitted. 
22 
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1813,  till  within  the  two  daj-s  then  last  past ;  that  he  could  at  the  first 
trial  depend  on  his  recollections,  but  not  now  ;  that  he  remembered  now 
little  or  nothing  of  what  passed  between  the  parties  concerning  their 
contract.  But  that  whatever  he  stated  on  the  former  trial  was  cer- 
tainly true. 

The  defendant  then  moved  for  leave  to  give  parol  evidence  of 
what  this  witness  swore  on  the  first  trial ;  but  the  Court  overruled 
the  motion.  .  .  . 

The  case  was  tried  before  William  Ellison,  Esq.,  sitting  for  Mr.  Jus- 
tice Grimke,  at  Coosawhatchie,  in  November  Term,  1818. 

This  was  a  motion  for  a  new  trial.  .  .  . 

Because  the  defendant's  motion  was  overruled,  for  leave  to  introduce 
parol  testimonj-  (under  the  very  peculiar  circumstances  of  the  ease)  to 
show  what  had  been  sworn  by  Ruth,  on  the  former  trial.  .  .  . 

Mr.  Justice  Cheves  delivered  the  opinion  of  the  Court. 

The  books  enumerate  four  cases  onl}-  in  which  the  testimony  of  a 
witness  who  has  been  examined  in  a  former  trial,  between  the  same 
parties,  and  where  the  point  in  issue  was  the  same,  ma)-  be  given  in 
evidence,  on  a  second  trial,  from  the  mouths  of  other  witnesses,  who 
heard  him  give  evidence,  — 

1st.  Where  the  witness  was  dead. 

2nd.  Where  he  was  insane. 

8rd.  Where  he  was  bej-ond  seas  ;  and 

4th.  Where  the  Court  was  satisfied  that  the  witness  had  been  kept 
away  by  the  contrivance  of  the  opposite  party. 

It  must  be  admitted  that  in  receiving  this  testimony  in  these  cases 
the  Courts  have  gone  very  far,  —  I  think  quite  as  far  as  thej'  ought  to 
go.  But  in  all  of  them,  the  ground  of  the  admissibility  of  the  testimony 
was  the  absence  of  the  witness  from  death  or  inabilitj'^  to  be  present. 
Now  the  analogj'  between  the  case  where  a  witness  is  absent. and  one 
where  he  is  present  does  not  seem  to  be  ver)'  strong.  I  do  not  mean 
to  evade  the  ingenious  argument  of  the  counsel  for  the  motion,  that  the 
witness  is  mentally  absent  as  to  the  testimonj',  or  that  there  is  some 
analogy  between  the  case  and  that  of  insanitj' ;  but  onlj-  to  state  that 
the  general  foundation  of  the  rule  is  the  personal  absence  of  the  witness, 
and  that  the  present  motion  is  an  attempt,  bj'  a  series  of  consecutive 
analogies,  to  carry  the  rule  so  far  as  to  apply  it  to  a  state  of  facts  dia- 
metrically contrarj'  to  that  on  which  it  is  founded.  It  is  said  that  this 
testimony,  in  the  enumerated  cases,  is  admitted  ex  necessitate,  and  that 
in  the  present  case,  this  reason  applies  with  equal  strength.  But  either 
the  reason  is,  in  my  opinion,  very  indefinitely  expressed,  or  I  doubt  its 
accuracy.  What  is  the  necessity?  That  the  party  should  have  the 
benefit  of  the  testimony.  Now  this  necessity  would  equally  exist  in 
cases  where  witnesses  had  never  been  examined,  and  who  were  dead 
or  unavoidably  absent.  But  it  would  be  utterly  unsafe  to  receive  their 
declarations  without  oath,  and  without  cross-examination.  It  is  not 
then  necessity,  but  expediency,  which  is  the  foundation  of  the  rule.     It 
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has  been  deemed  expedient  to  go  as  far  as  the'cases  already  enumerated  ; 
but  would  it  be  wise  to  go  further?  Would  it  be  wise  to  embrace  the 
present  case  ?  I  think  not.  In  the  first  place,  the  cases  must  be  very 
few,  in  which  third  persons  will  recollect  better  what  a  witness  said 
than  he  will  himself.  Such  cases  must  be  anomalies,  for  which  it  will 
not  be  worth  providing.  It  will  be  of  little  advantage.  In  the  next 
place,  it  may  be  very  dangerous.  In  the  last  view  of  it,  there  is  danger 
that  you  will  substitute  rash  confidence  for  prudent  hesitation.  That 
which  was  spoken  with  the  impartiality  of  truth  may  be  reported  with 
the  heat  of  controversy.  The  ear  hears  too  often  as  the  mind  thinks  ; 
and  that  which  is  wished  appears  to  be  said.  But  if  we  were  to  receive 
this  testimony,  because  the  witness  says  he  has  forgotten  what  he 
formerly  deposed,  could  we  refuse  to  receive  testimon}'  where  he  denied 
what  he  had  said,  not  from  turpitude,  but  want  of  memory?  I  think 
not.  Then,  in  all  cases  where  a  second  examination  was  had,  we  might, 
and  in  many  we  certainly  would,  have  suppletory  testimony  of  this  kind. 
It  is  known  better  to  the  profession  than  any  other  men,  how  frequently 
the  words  and  declarations  of  persons  speaking  plainly  and  without 
equivocation,  are  misconceived,  and  misunderstood  ;  and  they  can  easily 
infer  from  this  fact  the  consequences  of  the  species  of  testimony  which 
we  are  called  upon  to  admit.  .  .  . 

I  am  therefore  of  opinion  the  motion  must  be  refused. 

Justices  CoLCOOK,  Johnson,  and  Eichaedson  concurred. 

Eing,  for  the  motion  ;  Martin,  contra.^ 
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[Reported  5  McLean,  286.] 

Mr.  Williams,  District  Attorney,  for  plaintifl". 

Mr.  Ferguson,  for  defendant. 
,  Opinion  of  Judge  Drdmmond.  The  defendant  was  indicted  under 
the  21st  and  22d  sections  of  the  Post  Office  Act  of  March  3,  1825,  4 
Statutes  at  Large,  107-9,  for  stealing  from  the  mail  a  packet  containing 
a  land  warrant,  and  fifty  dollars  in  bank  notes.  It  appeared  that  the 
oflfence  was  committed  near  Dixon,  on  the  1st  of  August,  1850.  The 
packet  was  mailed  at  Freeport  on  the  30th  of  Julj-,  addressed  to  Dixon. 
On  the  day  the  offence  was  committed,  ^e  defendant  was  arrested  at 
the  latter  place,  and  a  few  days  afterwards,  a  preliminary  examination 
took  place  there  before  an  oflBeer."J  The  defendant  was  present  with  his 
counsel,  at  the  examination,  during  which  one  Hurlbut,  since  deceased, 
who  had  enclosed  the  land  warrant  and  bank  notes,  and  directed  an«^ 

1  And  so  Bobinsony.  Gihmn,  43  U.  H.  295  (1861). 
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posted  the  letter,  testified  as  a  witness  for  the  United  States.  Hnrlbut 
was  subjected  —  to  use  the  language  of  the  witnesses  introduced  here 

—  to  a  long  and  tedious  cross-examination  by  the  counsel  of  the  de- 
fendant^ An  objection  was  taken  by  the  counsel  of  the  defendant  at 
the  trial  in  this  court  because  witnesses  were  permitted  to  state  to  the 
jury  what  Hurlbut  had  sworn  to  on  the  preliminary  examination.  This 
objection  having  been  overruled,  and  the  defendant  convicted  by  the 
jury,  his  counsel  has  made  a  motion  for  a  new  trial,  and  it  having  been 
argued  before  me,  I  have  examined  the  objection  with  more  attention 
than  I  was  able  to  bestow  upon  it  at  the  trial. 

No  question  has  been  made  of  the  power  of  the  court  to  grant  a  new 
trial  on  the  application  of  the  defendant.  Indeed,  notwithstanding  the 
doubts  which  have  been  thrown  on  that  point  heretofore,  and  the 
opinion  expressed  by  Judge  Story  in  The  United  States  v.  Gibert,  2 
Sumner  E.  19,  I  should  have  no  hesitation  in  granting  a  new  trial  to  a 
party  who,  1  thought,  was  wrongfully  convicted,  more  especially  if  it 
were  paused,  in  anj'  degree,  b3'  the  erroneous  ruling  of  the  judge  at  the 
trial.  See  The  United  States  v.  Harding  and  others,  Wallace,  Jr.,  R. 
127. 

In  this  case  there  was  other  evidence,  independent  of  the  testimony 
of  Hurlbut  before  the  committing  officer,  which  might  have  authorized 
the  jury  in  finding  their  verdict ;  but  there  can  be  no  doubt  that  his 
testimony  maj-  have  had  much  influence  upon  the  jury,  and,  under  the 
circumstances  of  this  case,  I  should  grant  a  new  trial  if  I  thought  the 
testimony  should  have  been  excluded.  After  reflection,  however,  and 
all  the  examination  I  have  been  able  to  give  to  the  subject,  I  am  of  the 
opinion  that  the  ruling  at  the  trial  was  correct. 

The  objection  resolves  itself  into  the  two  following  propositions : 
First.  The  declarations  of  a  deceased  witness  made  at  a  former  trial 
between  the  same  parties,  upon  the  same  subject-matter,  can  never  be 
given  in  evidence  in  criminal  cases.  Secondly.  If  they  can  be,  it  is 
onlj'  when  the  persons  who  are  called  on  to  give  the  declarations  of  a 
deceased  witness,  can  repeat  the  precise  words  of  the  witness,  and  it 
being  admitted  that  that  was  not  done  here,  the  testimony  ought  to 
have  been  rejected. 

It  is  well  known  that  there  has  long  been  a  difl'erence  of  opinion  upon 
both  these  points. 

-  It  is  not  controverted  that  the  testimony  of  a  deceased  witness  given 
-at  a  former  trial  between  the  same  parties,  in  the  same  issue,  is  admis- 
.  sible  in  civil  cases.     There  seems  no  difl'erence  of  opinion  as  to  that. 

But  some  of  the  authorities,  &c.  deny  the  application  of  the  rule  to 
criminal  cases. 

A  case  which  is  generally  cited  as  deciding  that  it  does  not  apply  to 
criminal  proceedings,  is  that  of  Sir  John  Fenwick  in  1696.  He  was 
charged  with  being  concerned  in  treasonable  projects,  but  the  witnesses 
who  were  expected  to  prove  his  guilt  having  left  the  country,  there  was 
no  sufficient  legal  evidence  to  convict  him  of  treason  before  the  courts 
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of  law.  The  government  resorted  to  a  bill  of  attainder  in  parliament. 
A  question  arose  whether  the  deposition  of  a  person  named  Goodman, 
who  was  absent,  taken  before  a  justice  of  the  peace,  when  neither  the 
defendant  nor  his  counsel  was  present,  should  be  read  as  evidence  ?  It 
was  decided  in  the  affirmative  on  the  ground  that  the  Commons  were 
not  obliged  to  adhere  to  the  rules  established  in  Westminster  Hall. 
During  the  discussions  which  took  place  in  that  case,  it  was  said  that 
such  evidence  could  not  be  admitted  in  criminal  cases  in  a  court  of  law. 
Of  course  it  is  clear  that  such  testimony  could  not  be  admitted  in  a 
court  of  law;  for,  first,  the  witness  was  living;  and,  secondly,  the  de- 
fendant had  no  opportunity  of  cross-examining  him ;  and  however  the 
authorities  may  differ  as  to  the  first,  they  all  agree  as  to  the  second 
point,  that  being  an  indispensable  prerequisite  to  the  introduction  of  the 
testimony.  Mr.  Parke  relies  upon  this  case  for  his  assertion  that  there 
is  a  distinction  between  civil  and  criminal  cases  in  this  particular.  The 
same  opinion  is  expressed  in  Finn  v.  Commonwealth,  5  Eandolph,  701, 
though  the  question  there  .was,  whether  the  testimony  was  admissible 
where  the  witness  was  absent.  In  Crary  v.  Sprague,  12  Wend.  41, 
Judge  Nelson,  who  delivered  the  opinion  of  the  court,  while  he  admits 
it  is  questioned  b}-  high  authority,  and  cites  Hawkins  and  Parke,  states 
his  own  opinion,  that  the  testimony  is  admissible  in  criminal  cases.  In 
the  People  v.  Newman,  5  Hill,  295,  while  deciding  that  nothing  but  the 
death  of  the  witness  would  authorize  the  admission  of  such  testimony 
under  the  law  of  New  York,  tlie  court  say,  if  the  rule  were  otherwise  in 
civil  cases,  thej-  thought  it  ought  not  to  be  applied  to  criminal  proceed- 
ings. And  they  distinctly  waive  the  question  whether  it  would  be 
allowed  at  all  in  criminal  cases,  if  the  witness  were  dead. 

The  Commojiwealth  -v.- Richards,  18  Pick.  R.  434,  was  a  case  very 
much  like  this.  A  witness  who  had  testified  against  the  defendant  at  a 
preliminary  examination  before  a  magistrate,  having  died,  witnesses 
were  called  to  state  what  the  deceased  witness  had  sworn  at  the  exami- 
nation. They  were  permitted  to  testify,  and  the  case  went  to  the 
Supreme  Court  of  Massachusetts  on  this  and  another  point.  It  was 
like  this  a  case  of  an  offence  which  was  investigated  in  the  first  place 
before  an  officer,  and  the  party  was  afterwards  indicted  for  the  same 
oflfence.  The  case  was  reversed,  as  we  shall  presently  see,  on  another 
ground,  but  the  court  examined  at  some  length  the  authorities  for  the 
purpose  of  ascertaining  whether  there  is  any  distinction  in  this  particu- 
lar between  civil  and  criminal  proceedings,  and  came  to  the  concslusion 
that  there  is  none. 

In  the  United  States  v.  Wood,  3  Washing.  C.  C.  R.  440,  which, 
like  this,  was  a  ease  of  robbing  the  mail,  though  the  testimonj'  was 
rejected  because  the  precise  words  could  not  be  given,  no  allusion 
whatever  is  made  to  anj'  difference  between  civil  and  criminal  cases. 

The  King  v.  Joliffe,  4  T.  R.  290,  in  which  Lord  Ken3-on  used  these 
words  in  relation  to  the  rule  which  has  been  since  so  often  quoted,  was 
a  criminal  information,  and  he  speaks  of  no  distinction. 
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Most  of  the  modern  elementary  writers,  Phillips,  Starkie,  Roscoe, 
and  Greenleaf,  advert  to  the  rule  as  one  of  general  application  in  all 
cases.  And  Russell,  particularly,  in  his  valuable  little  treatise  of  the 
law  of  Evidence,  which  he  has  added  to  his  work  on  Crimes,  says  ex- 
pressly, the  rule  applies  to  criminal  prosecutions,  2  Russ.  683. 

By  the  statutes  of  Philip  and  Mary,  magistrates  were  directed  and 
required  to  take  the  depositions  of  witnesses  in  certain  criminal  cases, 
and  it  has  alwaj'S  been  held,  under  these  English  statutes,  that  if  the 
defendant  were  present  at  the  taking  of  the  deposition,  and  the  witness 
were  dead,  it  might  be  read  on  the  trial  as  evidence.  And  yet  there 
was  nothing  in  the  statutes  from  which  it  could  be  inferred  that  deposi- 
tions were  to  be  received  as  evidence.  But  the  law  having  sanctioned 
them,  it  seems  they  became  admissible  upon  general  principles,  pro- 
vided the  defendant  was  present,  had  the  libertj'  to  cross-examine,  and 
the  witness  was  dead.  See  note  to  the  case  of  Hex  v.  Smith,  2  Starkie 
R.  208 ;  3  Eng.  Com.  Law  R.  316,  sec.  6.  These  statutes  require  the 
magistrate  to  take  the  examination,  as  well  of  the  prisoner  as  of  the 
witnesses,  in  writing ;  still,  if  this  was  not  done,  it  seems  to  have  been 
the  practice  to  admit  the  statements  of  the  defendant  and  witnesses ; 
though  if  the  examination  were  reduced  to  writing,  that  must  be  pro- 
duced. Hex  V.  Fearshire,  1  Leach,  240  ;  Rex  v.  Jacob,  1  Leach,  347  ; 
Rex  v.  Lasube,  2  Leach,  625. 

By  the  acts  of  Congress,  the  officers  before  whom  the  persons  charged 
with  the  commission  of  offence,  are  taken,  have  the  right  to  allow  bail. 
This  implies  the  power  to  examine  the  facts  of  the  case  to  ascertain 
whether  the  party  shall  be  discharged,  committed,  or  admitted  to  bail. 
The  law  does  not  require  that  the  examination  shall  be  reduced  to 
writing.  It  was  not  done  in  this  case.  As  a  matter  of  practice, 
however,  it  is  frequently  done,  and  generally  it  is  desirable  that  it 
should  be. 

See  the  authorities  collected  in  2  Cowen  &  Hill's  notes  to  Phil.  Ev. 
571,  or  note  437,  where  the  opinion  is  expressed  that  the  statements  of 
a  deceased  witness  are  admissible  in  a  criminal  the  same  as  in  a  civil 
proceeding. 

Without  going  into  a  further  examination  of  the  authorities  in  this 
, branch  of  the  case,  it  might,  with  some  force,  be  argued  that  the  weight 
_  of  authority  sustained  the  view  of  the  court  at  the  trial,  but,  however 
this  may  be,  it  seems  plain  that  amidst  so  great  a  conflict  of  authorities, 
the  court  is  at  liberty  to  decide  the  question  upon  principle.  Whj' 
should  not  the  rule  in  civil  and  criminal  proceedings  be  the  same  in  this 
respect?  The  great  object  of  all  judicial  investigation  is  to  ascertain 
facts,  and  to  do  justice  between  the  parties.  In  criminal  cases,  to 
shield  the  innocent,  and  punish  the  guilty.  In  accomplishing  this, 
however,  courts  must  act  in  conformity  with  some  general  rules  founded 
in  reason  and  experience.  But  after  all  our  efforts  we  only  make  an 
approximation  to  this  object.  Many  an  innocent  man  has  been  and 
will  be  punished,  —  many  a  guilty  one  go  free.     If  it  be,  on  the  whole, 
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a  sound  rule  to  admit  the  declarations  of  a  deceased  witness,  made  on 
a  former  trial,  in  a  case  involving  property  or  reputation,  it  is  equally 
so  in  cases  involving  life  and  liberty.  The  ground  upon  which  we  pro- 
ceed in  each  case  is  the  presumption  of  the  truth  of  the  declarations', 
they  being  subjected  to  the  tests  which  the  law  recognizes,  —  the  pres- 
ence of  tlie  accused,  and  the  right  of  cross-examination.  The  admissi- 
bility of  this  species  of  evidence  depends  upon  the  necessitj'  of  the 
case,  and  upon  a  well-established  exception  to  the  rule  which  excludes 
hearsay,  if,  indeed,  we  may  not  in  one  sense  regard  it  as  original  testi- 
mony. We  receive  it  because  it  comes  up  to  one  of  the  demands  of  the 
law ;  it  is  the  best  evidence  which  can  be  produced.  Thougli  the  wit- 
ness has  been  once  confronted  with  the  defendant,  and,  in  his  presence, 
been  sworn  and  cross-examined,  it  may  be  admitted,  it  is  more  satisfac- 
tory to  have  him  again  produced  before  a  jury  at  a  second  trial,  but 
being  dead,  it  is  impossible,  and  we  resort  to  the  next  best  source  of 
truth,  —  his  sworn  statements  already  made.  I  think  the  law  of  evi- 
dence, as  now  administered,  is  quite  stringent  enough  in  excluding 
testimony,  and  I  confess  I  feel  a  strong  disposition  to  admit  it  in  all 
cases  where  it  can  be  done  without  violating  any  principle,  or  contro- 
verting any  settled  rule  of  law.  It  seems  to  me  that  to  reject  this  kind 
of  evidence,  eitlier  in  a  civil  or  criminal  case,  is  shutting  out,  without 
sufHcient  reason,  one  of  the  lights  that  should  guide  us  in  our  judicial 
investigations. 

The  tendency  of  the  courts  in  modern  times  in  criminal  cases  is  to 
aflTord  the  jury  every  opportunity  that  is  consistent  with  the  *ules  of  law 
to  determine  the  guilt  or  innocence  of  the  accused,  and  I  think  they  are 
peculiarly  entitled  to  this  sort  of  testimony,  giving  to  it  such  weight  as 
is  proper  under  all  the  circumstances  of  the  case.  If  the  rule  operates 
so  as  to  expose  guilt,  it  may  protect  innocence.  There  are  anomalies 
enough  in  the  law  of  evidence  now  without  increasing  them  unnecessa- 
lilj'.  In  a  criminal  case  involving  life  itself  we  admit,  as  testimony, 
declarations  made  by  a  person  not  under  oath,  and  where  the  accused 
was  not  present.  And  why?  From  the  supposed  necessity  of  the  case, 
and  because  declarations  made  by  a  person  under  the  danger  of  im- 
pending death,  are  regarded  as  if  made  upon  oath  in  a  court  of  justice. 
We  confine  this  rule  of  evidence  to  cases  of  homicide.  But  in  the  in- 
stance we  are  now  considering,  we  have  the  sanction  of  the  oath  itself, 
administered  by  competent  authority,  —  and  the  cross-examination  of 
the  witness,  —  the  great  test  of  truth,  by  the  party  ;  and  there  is  thus 
every  reasonable  safeguard  thrown  around  the  claims  of  the  public  on 
the  one  hand,  and  the  rights  of  the  accused  on  the  other. 

Assuming,  then,  that  the  rule  in  civil  and  criminal  cases  ought  to  be, 
and  is  the  same  in  this  particular,  we  come  next  to  the  other  part  of 
the  subject,  and  one  not  less  controverted.  I  might,  perhaps,  put  this 
portidn  of  the  case  upon  the  ground  that  no  objection  was  taken  at  the 
trial  that  the  witness  did  not  repeat  the  identical  words  of  Hurlbut ; 
but  I  do  not  choose  to  rest  it  there,  having  formed  a  decided  opinion 


344  THE   UNITED   STATES   V.   MACOMB.  [CHAP.  II. 

on  this  point.    I  am  disposed  to  treat  it  as  if  the  objection  on  that 
ground  had  been  actuall3'  made  at  the  time. 

The  question  is,  whether  a  witness,  when  he  is  called  upon  to  give 
the  testimony  of  a  deceased  witness  at  a  former  trial  between  the  same 
parties,  in  order  to  render  it  admissible,  must  repeat  the  precise  words 
used  by  the  witness  ?  or  whether  it  is  sufficient  if  he  state  the  substance 
of  what  was  sworn  ? 

Those  who  contend  for  the  more  narrow  doctrine  that  the  very  words 
used  must  be  repeated,  refer  to  Lord  Kenyon's  language  in  Rex  v. 
Jolijff'e,  already  mentioned.  He  says,  in  referring  to  the  instance  of 
Lord  Palmerston,  in  which,  on  all  hands,  it  was  agreed  that  this  kind 
of  testimony  was  admissible,  "but  as  the  person  who  wished  to  give 
Lord  Palmerston's  evidence  could  not  undertake  to  give  his  words,  but 
merely  to  swear  to  the  effect  of  them,  he  was  rejectfed."  "  He  ought," 
said  the  same  judge,  in  the  case  ot  Ennis  v.  Denisthorne,  referred  to 
in  1  Phil.  Ev.  219,  "  to  recollect  the  very  words,  for  the  jur}-  alone  can 
judge  of  the  effect  of  words."  Some  judges  have  interpreted  the  lan- 
guage of  Lord  Kenyon  to  mean  that  a  person  shall  not  state  the  effect, 
that  is,  give  his  own  inferences  as  to  what  the  deceased  swore,  but  that 
he  may  state  the  very  words  substantially,  that  is,  he  must  use  the 
words  of  the  witness,  and  not  his  own ;  and,  placing  this  construction 
on  the  rule,  have  agreed  with  him.  Others,  on  the  contrarj',  have  de- 
nied his  position  altogether,  and  have  insisted  that  the  persons  may 
give  the  substance  or  effect  of  what  the  witness  swore ;  other  judges, 
again,  maintain  that  the  meaning  of  Lord  K.  was,  that  the  whole  of  the 
very  words  of  the  witness  must  be  given.  In  restricting  the  rule  within 
these  limits,  they  admit  that  it  is  a  virtual  destruction  of  the  rule  itself. 

In  New  York  and  Massachusetts,  the  decisions  of  whose  courts  we 
hold  in  high  respect,  it  seems  to  be  considered  that  the  precise  words 
must  be  used,  and  not  the  substance.  This  was  the  opinion  expressed 
in  Wilbur  v.  Sddon,  6  Cowen,  162,  "  The  words  must  be  given,  and 
not  what  is  supposed  to  be  the  substance  of  the  testimonj'."  The  case 
of  Commonwealth  v.  Richards,  already  cited  from  18  Pickering,  is  a 
fair  illustration  of  the  effect  of  restricting  the  rule  as  contended  for.  A 
person,  since  dead,  testified  as  a  witness  before  the  magistrate  at  the 
preliminarj'  examination  of  the  defendant,  charged  with  a  criminal 
offence.  On  the  trial  before  the  jury,  two  witnesses  were  sworn,  and 
were  permitted  to  repeat  what  the  deceased  witness  had  said  before  the 
magistrate.  These  witnesses  did  not  repeat  the  exact  words  used,  but 
only  the  substance  of  them  from  recollection,  aided  by  notes  taken  at 
the  time.  One  of  the  witnesses  said  he  was  confident  he  stated  the 
substantives  and  verbs  correctly,  but  was  not  certain  as  to  the  preposi- 
tions and  conjunctions.  The  Supreme  Court  reversed  the  case  because 
these  witnesses  were  permitted  to  state,  under  these  circumstances, 
*hat  the  deceased  witness  had  testified.  The  court,  in  giving  its  opin- 
ion, admits  that  such  strictness  will  generally  exclude  that  kind  of 
evidence.     They  cite  Eex  v.  Joliffe,  The  U.  S.  v.  Wood,  and  Wilbur 
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V.  Seldon,  authorities  already  mentioned.  The  question  came  up  again 
in  Massachusetts  in  Warren  v.  Nichols,  6  Metcalf,  261.  In  this  case 
the  witness  said  he  could  not  give  the  words  or  precise  language  of  the 
deceased  witness,  but  he  could  give  the  substance  of  the  testimonj-. 
The  court  differed  in  opinion,  but  a  majority  of  the  court  adhered  to 
the  rule  laid  down  in  Eichards'  case.  I  understand,  however,  the 
majority  of  the  court  to  consider  chat  the  effect  only  ot  what  the  de- 
ceased witness  said  could  be  stated,  and  it  was  to  be  excluded  on  that 
ground.  "  As  he  could  only  give  the  substance  and  effect  of  the  testi- 
mony, but  not  the  language  in  which  it  was  given,"  it  should  be  re- 
jected. And  yet,  in  another  part  of  the  opinion,  the  majority  of  the 
court  say,  "  The  witness  must  be  able  to  state  the  language  in  which 
the  testimony  was  given,  substantially  and  in  all  material  particulars," 
that  is,  the  witness  must  use  the  language  of  the  deceased  witness,  and 
not  his  own  ;  and  it  is  to  be  inferred  if  they  had  supposed  this  had  been 
done,  they  would  have  held  it  sufficient,  though  this  principle  is  not 
easily  reconciled  with  the  decision  in  18  Pickering,  to  enforce  and 
strengthen  which  seems  to  have  been  the  chief  object  of  the  opinion 
pronounced  by  the  majority  of  the  court  in  Warren  v.  Nichols.  It 
would  seem  to  be  important  in  considering  these  two  cases  to  bear  in 
mind  a  distinction  which  many  of  the  courts  make,  and  which  the  court 
in  Massachusetts  seems  not  to  have  had  in  view,  between  the  effect  of 
testimony,  and  the  substance  of  it,  or  of  the  words  used. 

In  Indiana  the  same  course  has  been  followed.  In  Ephraim  v.  Mur- 
doch, 7  Blackf.  10,  the  court  admitted  there  were  conflicting  decisions, 
but  thought  the  weight  of  authority  was  in  favor  of  the  more  stringent 
doctrine.  And  yet  that  court  resisted  an  effort  of  counsel  to  make  the 
same  principle  applicable  to  declarations  in  extremis.  Where  a  person 
was  indicted  for  murder,  the  witness  could  only  repeat  the  substance  of 
what  was  said,  and  not  the  exact  words  ot  the  party,  in  extremis,  and 
the  court  held  this  sufficient;    Ward  v-  The  State,  8  Blackf.  101. 

On  the  other  hand  in  Pennsylvania  the  courts  held  that  it  is  sufficient 
for  the  witness  to  gtate  the  substance  of  what  was  sworn  on  the  former 
trial ;  Cornell  v.  Green,  10  Serg.  &  Rawle,  14.  The-  court,  while  not 
very  clearly  distinguishing  between  the  substance  and  effect  of  evi- 
dence, enforces  its  view  of  the  law  in  a  verj'  convincing  manner.  The 
judge  says:  "I  cannot  see  why  the  same  necessitj-  which  opens  the 
way  for  secondary  evidence  of  the  very  words  of  a  deceased  witness, 
should  not  open  the  way  also  for  the  substance  of  his  testimony  when 
his  very  words  cannot  be  recollected;  or  discern  the  policy  of  a  rule 
which  should  shut  out  the  little  light  that  is  left,  when  it  is  all  that  is 
left,  merely  because  it  may  not  be  sufficient  to  remove  everything  like 
obscurity."  And  this  was  followed  in  subsequent  cases.  Smith  v. 
Lane,  12  S.  &  R.  34 ;  Chess  v.  Chess.  17  S.  &  R.  409.  This  construc- 
tion of  the  rule  seems  to  be  approved  by  the  courts  of  Maryland  and 
Virginia,  and  by  other  States.  Gilderstein  v.  Curmung,  10  Alabama 
E.  260, 
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The  question  arose  in  a  very  late  case  in  Oiiio,  Wagers  v.  Bichey, 
17  Ohio  E.  439,  and  the  case  "is  important  as  showing  thfe  rule 
adopted  by  the  Supreme  Court  of  that  State,  out  of  conflicting  decisions 
upon  the  subject  throughout  the  State.  In  that  case  the  witness  was 
permitted  to  state  in  substance  what  had  been  the  testimony  of  the 
deceased  witness  ;  and  the  court  saj's  :  ' '  that  if  the  strict  rule  is  to  be 
adopted,  it  amounts  to  a  total  interdict  of  a  most  important  branch  of 
secondary  evidence,  a  branch  of  evidence  especially  important  under 
our  system  of  new  trials."  And  the  judge  who  pronounced  the  opinion 
of  the  court,  in  allusion  to  the  strict  construction  of  the  rule  uses  this 
strong  language  :  "  The  evils  flowing  from  it  would,  in  my  judgment, 
were  the  law  never  so  well  settled,  justify  a  court  in  changing  the  law." 

In  Illinois  it  seems  to  be  held  sufficient  for  the  words  of  the  witness 
to  be  given  substantially,  and  not  the  result  of  the  evidence  ;  Marshal 
V.  Adams,  11  Illinois  R.  37. 

All  of  our  most  approved  writers  on  the  law  of  evidence,  Phillips, 
Starkie,  and  Greenleaf,  appear  to  prefer  the  most  liberal  construction 
of  the  rule.  But  it  is  needless  to  multiply  authorities  on  the  one  or  the 
other  side  of  this  vexed  question.  Most  of  the  authorities  (except  the 
recent  ones)  can  be  found  in  2  Cowen  &  H.  notes  to  Phil.  Ev.  678, 
note  442. 

It  might  be  matter  of  curiosity  to  examine  how  far  the  authorities 
could  be  reconciled  by  observing  the  distinction  between  the  efl'ect  and 
the  substance  of  the  words  used  by  the  deceased  witness,  —  a  familiar 
illustration  of  which  occurs  in  proving  the  words  laid  in  a  declaration 
in  an  action  of  slander.  There  it  would  not  be  sufficient  to  prove  words 
to  the  effect  of  those  used,  nor  even  equivalent  words,  and  j'et  it  is 
enough  to  prove  the  words  substantially  as  laid  in  the  declaration. 

It  is  a  singular  practical  commentary  upon  the  rule  that,  in  those 
cases  where  the  courts  maintain  the  strict  doctrine,  scarce  an  instance 
can  be  found  where  the  evidence  has  come  up  to  the  demands  of  the 
court,  while  it  not  unfrequently  has  happened,  where  the  courts  have 
been  more  liberal  in  their  construction  of  the  rule,  thej'  have  shown  a 
strong  disposition  to  restrain  it  within  reasonable  bounds  ;  Watson  v. 
Gilday,  11  S.  &  R.  337 ;    Wolf  v.  Wythe,  11  S.  &  R.  149. 

In  our  country  new  trials  are  so  common  that  it  often  happens  the 
testimony  of  a  deceased  witness  is  offered  to  be  proved  on  a  second 
trial.  It  is,  therefore,  a  question  of  considerable  practical  importance. 
I  have  no  hesitation  in  saying  that  I  regard  the  more  liberal  view  of  the 
rule  as  being  most  in  accordance  with  sound  reason,  and  with  the 
principles  of  evidence.  All  the  analogies  of  the  law  are  against 
the  strict  rule.  Take  the  verj'  common  case  of  proof  of  verbal  admis- 
sions of  a  party  to  the  record.  Do  we  reject  the  testimony  of  the 
witness  who  proves  these  admissions  because  he  cannot  repeat  the  pre- 
cise words  of  the  party?  It  is  matter  of  every  day's  practice  to  admit 
the  evidence  if  he  swears  to  the  substance  of  what  the  party  said. 
Another  common  case  is  that  of  lost  writings.   If  evidence  is  in  writing, 
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it  must,  ordinarily,  be  produced,  if  in  existence,  and  in  the  power  of 
the  part3-.  If  a  written  instrument  is  lost  or  destroj-ed,  we  resort  to 
the  next  best  evidence.  Suppose  that  it  is  the  memory  of  a  witness 
who  has  seen  and  read  the  instrument.  If  he  were  introduced  to  a 
court,  and  should  testify  that  he  could  state  the  substance  of  the  words 
used  in  the  instrument,  —  that  he  was  confident  of  the  substantives  and- 
verbs,  but  not  so  certain  of  the  prepositions  and  conjunctions  (like  the 
case  in  18th  Pickering),  —  would  his  testimony  be  excluded  because  he 
could  not  repeat  the  exact  words  of  the  instrument  ?  More  especially, 
if,  as  he  read  it,  he  had  taken  notes  of  the  contents,  to  assist  his  mem- 
ory? I  apprehend  no  court  in  this  country  would  reject  such  testi- 
mony. In  perjury  we  only  require  proof  of  the  substance  of  the  words 
upon  which  the  perjury  is  assigned.  We  have  already  adverted  to  the 
case  of  slander,  and  to  declarations,  in  extremis,  in  cases  of  homicide. 
Take  one  of  the  few  instances  to  which  the  majority  of  the  court  in 
Warren  v.  Nichols  think  the  evidence  must  be  confined,  —  a  verbal 
notice  of  any  fact  given  to  a  part}'.  It  is  often  necessary  for  us  to 
prove  such  a  notice.  And  would  the  fact  that  notice  was  given  be 
rejected  as  evidence  because  the  writer,  who  was  present,  and  who 
testifies  to  it,  cannot  repeat  every  preposition  and  conjunction  made 
use  of  by  the  party  in  giving  the  notice  ?  Most  certainly  even  that 
court  would  say  it  is  enough  to  prove  it  substantially. 

Besides,  to  admit  the  rule,  and  restrict  it,  as  is  sometimes  done, 
makes  it  operate  most  unfairlj'.      If  the  examination  of  a  deceased  wit- 
ness has  been  short,  and  his  words  few,  very  possibly  a  person  might 
recollect  the  precise  words,  but  in  a  long  and  tedious  examination,  it 
would  be  morally  impossible  for  any  one  to  recollect  all  that  the  wit- 
ness said ;  more  particularly  as  the  authorities  agree  that  the  witness 
must  be  able  to  state  all  that  was  said  on  the  particular  subject  by  the 
deceased  witness,  as  well  on  the  direct  as  cross-examination.      Now  we  , 
know  that  the  examination  of  a  witness  generally  consists  of  interroga-  , 
tory  and  answer,  and  if  the  precise  words  are  to  be  given,  then,  to  be ,' 
consistent,  the  question  must  be  given  as  well  as  the  reply.     Take  the 
case  we  are  now  considering  as  an  illustration,  and  we  will  see  the  im- 
practicability of  this.     In  this  case  the  witness,  Hurlbut,  was  cross- 
examined  at  great  length  as  to  the  identity  of  the  bank  notes,  which  he 
alleged  were  the  same  as  those  found  on  the  defendant.     Everj'  variety 
of  question  which  the  ingenuity  of  counsel  could  devise,  was  employed. 
Now,  the  witness  introduced  here  could  testify  to  the  substance  of  all 
/that  Hurlbut  said  in  this  examination,  but  to  repeat  the  whole  of  what 
/  he  said  was  clearly  impossible  ;  and  ever  will  be  in  such  cases  unless  it 
is  all  reduced  to  writing  at  the  moment.    I  cannot  persuade  mj-self  that  ■ 
it  is  reasonable  to  reject  the  substance  of  what  he  said  merely  because  - 
we  cannot  have  the  very  words.      I  understood  the  witness  to  say  that 
he  repeated  substantially  all  that  the  deceased  witness  said,  as  well  on 
the  direct  as  on  the  cross-examination  upon  what  was  the  subject  of 
inquiry  in  this  case,  and  therefore  I  think  it  was  admissible. 
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It  seems  as  though  the  onlj'  safe  course  to  pursue  is  to  give  this  con- 
struction to  the  rule  ;  or  reject  it  altogether  as  some  judges  appear  half 
inclined  to  do.  To  acknowledge  the  soundness  of  the  rule  one  moment, 
and  the  next  trammel  it  so  as  effectually  to  destroy  it,  seems  like 
trifling.  It  is  said  that  it  is  a  dangerous  kind  of  evidence,  which,  if 
resorted  to,  may  be  the  means  of  doing  injury.  But  the  same  may  be 
said  of  every  species  of  secondary  evidence,  and  even  of  primary  evi- 
dence itself.  It  is  the  lot  of  humanity.  The  main  point  is,  Does  the 
rule  stand  upon  well-established  principles  of  evidence  ?  Will  it,  on  the 
whole,  tend  to  promote  the  great  ends  of  justice?  The  reason  of 
the  thing,  and  the  authorities  in  the  law  have  answered  these  questions 
in  the  aflSrmative.  ' 

Believing  that  the  rule  rests  upon  clear  principles,  I  think  it  should 
receive  such  an  interpretation  as  shall  make  it  of  some  practical  utility,  ^ 

and  not  a  dead  letter.*  ^  X   ^v^ 


(B.)    DYING  DECLAKATIONS. 


rJ^^^^^ 


BEX  V.  REASON   and  TRANTER. 
King's  Bench.     1721-22. 

lEeporled  1  Strange,  499.]  ^ 

The  defendants  being  indicted  by  the  grand  jury  that  attends  the 
court  of  B.  R.  for  the  murder  of  Mr.  Lutterell,  were  brought  up  to  the 
bar  and  arraigned,  and  pleaded  not  guilty  ;  and  upon  their  request  were 
remanded  to  Newgate,  instead  of  being  turned  over  to  the  marshal. 

Upon  the  trial  (which  was  at  bar)  we  who  were  counsel  for  the  King 
offered  to  give  in  evidence  several  declarations  made  by  the  deceased 
on  his  death-bed,  whereby  he  charged  the  defendants  with  barbarously 
murdering  him,  and  without  much  hesitation  the  court  let  us  into  that 
evidence.  Whereupon  we  called  a  clergyman  who  attended  him  and 
he  swore  that  being  desired  by  some  friends  of  the  defendants  to 
press  Mr.  Lutterell  to  declare  what  provocation  he  had  given  the  de- 
fendants to  use  him  in  that  manner ;  he  declared  upon  his  salvation, 
that  as  he  was  a  dying  man  he  gave  them  no  provocation,  but  they  bar- 
barously murdered  him :  that  in  the  afternoon  of  the  same  day,  two 
justices  of  the  peace  being  present,  and  having  given  him  his  oath,  he 
made  another  and  more  particular  declaration  to  that  purpose,  which 

'  And  so  Such  v.  Rock  Island,  97  U.  S.  693.  As  regards  the  contingencies  which  let 
in  a  deposition  or  a  preliminary  examination  in  a  criminal  case  or  the  testimony  given 
at  a  former  trial,  it  should  be  noticed  that  the  rule  may  not  be  the  same  as  regards  all 
of  these  several  matters.  The  rule  for  the  last  as  given  in  1  Greenl.  Ev.  s.  163,  is  prob- 
ably too  liberal.  See  the  comments  of  Judge  Redfield  in  ib.  s.  168  (12th  ed.).  Yet, 
in  reason,  this  rule  might  well  be  adopted  for  all.  —  Ed. 

2  A  part  of  the  case  is  omitted. 
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the  witness  at  the  desire  of  the  justices  took  down  in  writing,  but  Mr. 
Lutterell  not  being  able  to  write,  it  was  not  signed  by  him,  and  there- 
fore we  did  not  deliver  it  in.  And  the  same  witness  proved,  that  upon 
his  administering  the  sacrament  to  him  he  exhorted  him  in  the  most 
proper  manner  to  deal  ingenuously,  and  declare  once  more,  whether  there 
was  no  provocation  given  by  him,  and  whether  he  would  stand  by  the 
account  he  had  before  given ;  upon  which  the  deceased  answered,  that 
as  he  hoped  to  be  judged  at  the  last  day,  it  was  everj-  syllable  true,  and 
soon  after  expired. 

When  this  gentleman  had  finished  his  evidence,  the  court  called  upon' 
us  to  produce  the  paper  that  had  been  written  from  the  mouth  of  the 
deceased,  saying  that  was  better  evidence  than  the  memory  of  the  wit- 
ness ;  whereupon  we  acquainted  the  court  that  we  had  not  the  original, 
it  being  in  the  custody  of  one  of  the  justices,  whom  going  to  subpoena 
we  found  he  was  in  Wales ;  but  the  clerg3-man  said  he  had  a  copy  of 
it,  which  he  took  for  his  own  satisfaction,  before  he  delivered  in  the 
original  to  the  coroner,  and  he  offered  to  swear  this  to  be  a  true  copy. 

Whereupon  a  debate  arose,  whether  this  copy  was  evidence  or  not : 
we  who  were  for  the  King  insisting,  that,  the  paper  being  only  the 
writing  of  the  witness,  not  signed  by  the  examinant,  this  which  he 
now  produced  was  as  much  an  original  as  that.  But  the  court  refused 
to  let  it  be  read,  unless  we  could  show  the  original  was  lost,  whereas 
it  appeared  we  might  have  had  it  to  produce,  if  we  had  sent  after  it 
in  time. 

It  was  then  objected  by  the  Chief  Justice,  that  since  the  written  evi- 
dence was  not  produced,  the  whole  evidence  of  the  deceased's  declara- 
tions ought  to  be  rejected,  for  the  first,  second,  and  third  being  all  to 
the  same  effect,  are  but  one  fact,  of  which  the  best  evidence  was  not 
produced ;  and  therefore  he  was  of  opinion,  that  we  could  not  be  let 
in  to  give  any  account  of  the  first  and  third  conference. 

But  the  other  judges  were  of  opinion  we  might,  saying  they  were 
three  distinct  facts,  and  there  was  no  reason  to  exclude  the  evidence  as 
to  the  first  and  third  declaration,  merely  because  we  were  disabled  to 
give  an  account  of  the  second. 

Thereupon  the  witness  was  directed  to  repeat  his  evidence,  laying 
the  examination  before  the  justices  out  of  the  case,  which  he  did 
accordingly. 

[The  defendants  were  convicted  of  manslaughter.] 
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WRIGHT   d.    CLYMER  v.  LITTLER   et  al. 
King's  Bench.     1761. 

[Reported  3  Burr.  1244.]  l 

This  was  an  ejectment  for  certain  copyhold  lands  within  the  manor 
of  Barnes  in  the  County  of  Surrey  ;  in  which  manor  there  is  a  custom 
of  Burrough-English. 

The  lessor  of  the  plaintiff,  William  Clymer,  made  out  his  title,  under 
a  regular  and  undisputed  will  of  his  grandfather,  John  Clymer,  dated 
17th  Februarj',  1743,  and  executed  in  the  presence  of  three  witnesses, 
disposing  of  his  freehold,  as  well  as  of  this  copyhold  estate,  to  the  lessor 
of  the  plaintiff  in  fee ;  the  testator,  John  Clymer,  having  previously 
surrendered  the  copyhold  to  the  use  of  his  will. 

The  title  of  the  defendants  (who  were  purchasers  under  another 
William  Clymer,  second  and  youngest  son  of  John,  and  uncle  to  Wil- 
liam the  lessor  of  the  plaintiff)  depended  upon  another  subsequent 
will  (or  instrument  which  thej^  call  a  will)  made  by  the  said  John,  as 
thej'  alleged,  on  the  20th  of  September,  1745 ;  which,  they  contended, 
was  at  least  a  revocation  of  his  former  will  in  1743.  And  if  it  be  only  a 
revocation  of  the  former  will,  then  William,  the  j-oungest  son  of  John, 
must  inherit  as  heir  in  Burrough-English. 

This  will  or  instrument  of  1745  (which  was  not  under  seal)  was  all 
written  by  one  William  Medlicott,  who  was  son-in-law  to  the  said  John 
Clymer  (having  married  his  only  daughter  Amej-). 

It  was  also  indorsed  on  the  back,  in  the  same  handwriting  of  the 
said  William  Medlicott,  in  these  words:  "  Tlie  covenant  and  agree- 
ment of  John  Clymer ;  "  and  it  was  witnessed  by  the  same  William 
Medlicott  and  one  Elizabeth  Mitchell.  .  .  . 

Upon  the  death  of  old  John  Clymer,  in  1746,  his  second  son  Wil- 
liam Cl3"mer  was  admitted  to  this  copyhold  estate  (the  premises  in 
question),  as  heir  in  Burrough-English;  the  above-mentioned  will  of 
old  John  Clymer  in  1743  being  then  unknown  to  everybody  except  the 
above-named  William  Medlicott,  who  had  it  in  his  possession,  but 
secreted  it. 

This  William,  youngest  son  of  John,  enjoyed  the  estate  until  1751 ; 
and  afterwards  aliened  it  to  one  Mitchell;  who  was  admitted  in  1751 ; 
and  afterwards  sold  it  to  one  Penley.  Penley  was  admitted  ;  and  after- 
wards sold  part  of  it  to  Littler,  one  of  the  pi-esent  defendants  ;  who  was 
admitted  to  that  part ;  the  other  part  descended  to  Penley's  heir,  who 
was  admitted  thereto,  and  then  sold  it  to  Pelham,  another  of  the  pres- 
ent defendants,  who  was  also  admitted  in  due  manner. 

During  the  time  of  all  these  transactions,  the  lessor  of  the  plaintiff 
was  at  first  a  minor,  then  at  sea,  always  poor,  and  remained  ignorant  of 
^  A  part  of  the  case  is  omitted. 
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the  will  in  1743,  till  the  death  of  William  Medlicott,  who  produced  it 
when  dj'ing,  and  drfected  it  to  be  delivered  to  the  lessor  of  the 
plaintiff. 

William  Medlicott  died  in  May,  1747.  He  had  the  custodj'  of  both 
wills,  till  a  few  weeks  before  his  death.  The  latter  will  was  found 
amongst  his  papers.  The  former  was  delivered  by  the  said  William 
Medlicott  to  one  Edwards,  about  three  weeks  before  his  death ;  and  it 
was,  about  three  months  after,  delivered  to  William  Clymer,  the  lessor 
of  the  plaintiff,  who  was  then  about  two  years  under  age,  but  proved  it 
in  1751. 

After  this  discovery,  the  lessor  of  the  plaintiff  did  not  bring  this 
ejectment,  till  after  an  acquiescence  of  fourteen  or  fifteen  j'ears  from 
his  uncle's  first  admission  to  it  upon  old  John's  death  ;  or  at  least  with- 
out the  nephew's  setting  up  any  claim  within  that  time  ;  during  which 
his  uncle  William,  or  the  purchasers  under  him,  had  been  in  quiet 
possession. 

At  the  trial,  the  lessor  of  the  plaintiff  produced  and  proved  the  will 
of  1743,  under  which  he  was  devisee  of  this  estate,  in  fee. 

To  encounter  this  evidence,  the  defendants  produced  this  will  or  in- 
strument of  1745  ;  and  both  the  witnesses  to  it  (Elizabeth  Mitchell  and 
William  Medlicott)  being  dead,  they  proved  their  handwritings,  and 
also  the  handwriting  of  old  John  Clymer,  in  the  common  and  ordi- 
nary form. 

Whereupon  the  plaintiff's  counsel  insisted,  that  this  will  or  instru- 
ment was,  in  the  first  place,  an  absolute  forgery ;  and  in  the  next 
place,  that  in  point  of  law,  it  could  not  operate  as  a  revocation  of 
the  will  in  1743. 

And  they  called  Mary  Victor,  sister  to  the  said  William  Medlicott, 
who  was  one  of  the  subscribing  witnesses  to  the  will  or  instrument  of 
1745  ;  which  Mary  Victor  swore,  "That  whilst  she  was  attending  her 
said  brother  William  Medlicott  in  his  last  illness,  and  about  three  weeks 
before  his  death,  he  pulled  out  of  his  bosom  the  will  of  1743,  and  said, 
'  It  was  the  true  will  of  John  Clymer ; '  and  then  delivered  it  to  her, 
with  directions  to  deliver  it  over  to  William  Clymer,  the  lessor  of  the 
plaintiff,  or  to  Mr.  Faulkner,"  and  she  added,  "  That  one  Edwards  was 
present  at  the  time." 

This  Edwards  (who  had  been  already  called  on  the  part  of  the  de- 
fendants, to  prove  the  handwriting  of  Elizabeth  Mitchell,  one  of  the  wit- 
nesses to  the  will  or  instrument  of  1745),  on  being  cross-examined  on 
the  part  of  the  plaintiff,  confirmed  Mary  Victor's  evidence,  "  That  Med- 
licott did  pull  the  will  of  1743  out  of  his  bosom,  and  gave  it  to  her  with 
such  directions  as  she  had  deposed." 

Upon  Mary  Victor's  cross-examination  by  the  counsel  for  the  defend- 
ants, she  not  only  persisted  in  what  she  had  before  deposed,  but  also 
added  that  at  the  same  time  that  William  Medlicott  produced  the  will  of 
1743,  as  the  true  will  of  old  John  Clymer,  he  acknowledged  and  declared 
.to  her  "  that  the  said  will  or  instrument  of  1745  was  forged  by  himself." 
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No  objection  was  made  to  this  evidence,  hy  the  counsel  for  the  de- 
fendants, at  the  trial. 

The  judge  and  jury  (a  special  one)  perused  and  examined  the  two 
instruments  of  1743  and  1745,  and  their  different  signatures  ;  and  took 
notice  of  the  circumstances  of  the  latter,  being  all  of  the  handwriting 
of  this  William  Medlicott  himself;  and  disposing  of  a  fee  to  Medli- 
cott's  own  wife  ;  and,  upon  the  whole,  they  were  all  of  opinion,  "  That 
it  was  a  forgery."  And  the  judge  directed  the  jury  to  find  for  the 
plaintiff,  which  they  did. 

On  Tuesday  10th  November,  1761,  Mr.  Norton  moved,  on  behalf  of 
the  defendants,  for  a  new  trial,  upon  the  foot  of  a  misdirection  bj-  the 
judge  who  tried  the  cause,  upon  a  point  of  evidence ;  and  a  rule  was 
made  to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted. 

This  cause  coming  on  to  be  argued  j^esterday  (19th  November,  1761), 
Mr.  Justice  Wilmot  reported  the  evidence  from  Lord  Chief  Justice 
Willes,  who  tried  the  cause,  and  who  was  satisfied  with  the  evidence, 
and  reported  that  no  objection  was  made,  at  the  trial,  to  the  evidence 
given  by  this  witness  Mary  Victor. 

Mr.  Justice  Wilmot  having  made  his  report,  and  several  additional 
circumstances,  not  mentioned  in  the  report,  having  been  agreed  by  the 
counsel  on  both  sides,  — 

Mr.  Norton  proceeded.  .  .  . 

Mr.  Harvey  and  Mr.  Lee  argued  for  the  lessor  of  the  plaintiff,  Wil- 
liam Clymer,  the  grandson.  .  .  . 

Lord  Mansfield.  The  defendants  came  to  the  trial,  apprised  of  the 
plaintiffs  title,  and  prepared  to  encounter  it. 

There  is  no  doubt  as  to  the  will  of  1743,  which  is  the  plaintiffs  title. 
The  only  answer  to  it,  which  the  defendants  now  allege,  is  "  that  the 
instrument  of  1 745  has  revoked  it."  And  they  do  not  suggest  that  they 
can  give  any  new  evidence  in  support  of  that  instrument  or  the  point  of 
revocation.  The  jury  have  found  for  the  plaintiff,  consequently  "  that 
the  will  of  1743  was  not  revoked."  Lord  Chief  Justice  Willes  is  satis- 
fied with  the  verdict.  This  motion  therefore  and  the  argument  in  sup- 
port of  it,  as  there  is  no  pretence  that  the  defendants  can  mend  their 
case  upon  a  new  trial,  is  in  the  nature  of  an  appeal  from  his  opinion. 

There  are  three  grounds,  any  one  of  which,  if  made  out,  is  sufficient 
to  support  this  verdict.  If  the  instrument  of  1745  was  forged ;  if  it 
was  obtained  by  fraud  and  imposition,  though  not  forged ;  or,  though 
duly  and  fairly  executed,  if  it  be  no  revocation. 

As  to  the  first  ground,  the  defendants  complain,  that  the  Chief  Jus- 
tice misdirected  the  jury,  by  leaving  to  them  as  evidence  the  declara- 
tion of  Medlicott  "  that  he  forged  it." 

Answer.  It  came  out  upon  their  own  examination ;  they  made  no 
objection  to  it  at  the  trial,  and  it  certainly  was  a  circumstance  proper 
for  the  jury  to  considei-.  The  competence  of  evidence  depends  upon 
the  circumstances  under  which  it  is  given.    The  will  of  1743  is  set  up 
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after  fifteen  years.  It  was  necessary  to  show  how  it  was  secreted,  and 
how  discovered  ;  the  declaration  of  Medlicott  in  his  last  illness,  when  he 
produced  and  delivered  it  for  the  use  of  the  plaintiff,  is  allowed  to  be 
competent  and  material  evidence.  The  instrunient  of  1745  was  equally 
in  his  custody  and  secreted.  The  account  he  gave  of  it  in  his  last  mo- 
ments is  equallj'  proper.  Even  though  it  had  been  upon  an  examina- 
tion by  the  plaintiff  (especially  as  it  was  all  written  and  witnessed  by 
him,  and  gave  the  premises  in  question  to  his  wife) ,  as  the  account  was 
a  confession  of  great  iniquity,  and  as  he  could  be  under  no  temptation 
to  say  it,  but  to  do  justice  and  ease  his  conscience,  I  am  of  opinion 
"  the  evidence  was  proper  to  be  left  to  the  jury." 

But  independent  of  this  declaration,  forgery  or  fraud  was  apparent. 
Medlicott  appears  to  have  been  a  bad  man.  It  is  all  written  by  him, 
and  gives  the  fee  to  his  wife,  in  prejudice  of  John  Clymer's  male  issue. 
It  is  worded  as  an  irrevocable  settlement,  without  cause  or  considera- 
tion. Medlicott  never  dared  to  produce  it,  and  chose  rather  to  conceal 
the  will  of  1743,  that  the  j-ounger  son  might  be  admitted  and  possess 
the  premises. 

But  lastly,  this  paper  is  no  revocation.  .  .  . 

The  three  other  judges  declared  their  entire  concurrence,  but  de- 
clined expatiating  upon  it,  or  entering  into  particulars,  as  Lord  Mans- 
field had  so  very  fully  gone  through  it. 

Pee  Cur'.  The  rule  must  be  discharged} 


THE  KING  V.  DRUMMOND. 
At  the  Old  Bailey.     1784. 
[Reported  Leach  (ith  ed.),  337.] 

At  the  Old  Bailey  in  September  Session,  1784,  George  Drummond 
was  indicted  before  Mr.  BABon  Etbe,  present  Mr.  Justice  Gould,  for 
robbing  the  Earl  of  Claremont  of  a  gold  watch,  chain,  seals,  and  trinkets. 

During  the  trial  the  prisoner's  counsel  informed  the  Court,  that  a 
young  man  of  the  name  of  Edwards,  very  much  resembling  the  person 
of  the  prisoner,  had  been  recently  executed  for  a  highway  robbery,  and 
that  immediately  previous  to  the  awful  moment  of  his  fate,  he  had  com- 
municated something  to  the  Rev.  Mr.  Villette,  the  chaplain  in  ordinary  of 
the  prison,  touching  the  commission  of  the  identical  robbery  then  under 
consideration.  He  therefore  submitted  to  the  Court,  that  as  Mr.  Vil- 
lette's  knowledge  upon  this  subject  had  proceeded  from  the  solemn  dec- 
laration of  a  dying  man,  it  was  admissible  evidence  in  favor  of  the 
prisoner. 

1  Dying  declarations  were  stated  to  be  generally  admissible,  in  civil  cases,  as  well 
as  criminal,  in  the  text-books  on  evidence  of  the  early  part  of  this  century,  as  Me- 
Nally  (1802),  Swift,  the  first  American  treatise  (1810),  and  Phillips  (1814).  —  Ed. 

23 
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The  Coukt.  It  would  be  inconsistent  with  the  rules  of  evidence, 
which  are  rules  of  justice,  to  examine  a  witness  to  the  declaration  of  a 
person  dying  under  the  circumstances  described.  The  principle  upon 
which  this  species  of  evidence  is  received  is,  that  the  mind,  impressed 
with  the  awful  idea  of  approaching  dissolution,  acts  under  a  sanction 
equally  powerful  with  that  which  it  is  presumed  to  feel  by  a  solemn 
appeal  to  God  upon  an  oath.  The  declarations  therefore  of  a  person 
dying  under  such  circumstances,  are  considered  as  equivalent  to  the  evi- 
dence of  the  living  witness  upon  oath.  But  to  examine  a  witness  to 
the  declarations  of  an  attainted  convict,  would  be  carrying  the  rule  of 
evidence  beyond  its  possible  extent,  even  if  the  person  were  alive ;  for, 
as  an  attainted  convict,  he  could  not  have  been  admitted  to  give  testi- 
mony upon  oath,  and  the  dying  declarations  of  such  a  person  cannot, 
consistently  with  the  principles  of  justice,  be  considered  as  better  evi- 
dence than  his  testimony  on  oath  would  have  been  if  he  had  been  alive. 
The  fact,  however,  that  a  man  resembling  the  person  of  the  prisoner 
was  executed,  may  be  given  in  evidence,  provided  it  is  confined  within 
such  time  as  to  make  it  probable  that  he  was  the  person  who  committed 
this  robbery. 

The  prisoner's  counsel  did  not  venture  to  call  any  witness  to  estab- 
lish that  fact ;  and  the  jury  found  the  prisoner  guilty.* 


WOODCOCK'S  CASE. 
At  the  Old  Bailey.     1789. 

[Meported  Leach  (_ith  ed.),  500.] 

At  the  Old  Bailey,  January  Session,  1789,  "William  Woodcock  was 
tried  before  Lord  Chief  Baron  Eyre,  present  Mb.  Justice  Ashhukt, 
and  Mr.  Serjeant  Adaie,  Recorder,  for  the  wilful  murder  of  Silvia 
Woodcock,  his  wife. 

It  appeared  in  evidence,  that  she  was  found  lying  in  a  ditch,  in  a 
narrow  lane,  called  Eobinson's  Lane,  in  the  vicinitj'  of  Chelsea,  in  the 
county  of  Middlesex.  She  had  received  eight  wounds  about  the  head, 
face,  and  neck,  which  seem  to  have  been  inflicted  with  the  end  of  a 
blunt  instrument ;  and  was  so  exhausted  by  the  loss  of  blood  as  to  be 
apparently  dead.  The  body  was  taken  to  Chelsea  Poor-house,  put 
into  a  warm  bed,  and  by  medical  assistance  restored  to  life.  In  the 
course  of  eight  hours,  she  recovered  her  senses  to  such  a  degree,  as  to 

'  And  so  B.  y.  Pike,  3  C.  &  P.  598.  When  the  incompetency  of  a  witness  is  re- 
moved, his  dying  declarations  become  admissible  ;  People  v.  Savford,  43  Cal.  29  ; 
People  V.  Chin  Mook  Sow,  51  Cal.  697  ;  State  v.  Elliott,  45  Iowa,  486.  But  whatever  is 
receivable  to  affect  the  credibility  of  a  person's  testimony  may  be  received  to  affect 
that  of  his  dying  declarations.  GoodaU  v.  State,  1  Oregon,  333,  and  the  cases  above 
cited.  —  Ed. 
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be  enabled  to  give  a  rational  account  of  the  circumstances  by  which 
this  catastrophe  was  accompanied.  The  overseers  of  the  parish,  there- 
fore, thought  it  expedient  to  desire  the  attendance  of  a  magistrate,  for 
the  purpose  of  taliing  her  information  in  legal  form.  Mr.  Read,  a  Jus- 
tice of  the  Peace  for  the  county,  attended  at  the  Poor-house  accordinglj-. 
He  found  the  informant,  who  was  a  baptized  mulatto,  and  native  of  the 
East  Indies,  in  a  state  of  perfect  recollection.  He  told  her  that  he  was 
a  magistrate  come  to  take  her  examination,  and  admonished  her  to 
speak  the  truth  ;  and  as  she  appeared  sensible  of  the  impiety  and 
dangers  of  falsehood,  he  administered  an  oath  to  her,  and  received  her 
information,  which  he  reduced,  in  her  own  words,  into  writing.  He 
afterwards  read  it  over  to  her  with  great  deliberation,  and  gave  it  to 
her  to  sign,  and  she  made  her  mark  on  the  paper  in  approbation  of  its 
contents.  The  magistrate  then  signed  it  himself;  and  being  proved  on 
the  trial,  it  was  read  in  evidence.  It  also  appeared,  from  the  evidence 
of  the  surgeons,  that  she  died  in  about  eight-and-fortj'  hours  after  the 
examination  had  been  taken,  and  that  it  was  impossible  from  the  first 
moment  that  she  could  live  long,  but  that  although  she  retained  her 
senses  to  the  last  moment,  and  repeated  the  circumstances  of  tlie  ill 
usage  she  had  received,  she  never  expressed  any  apprehension,  or 
seemed  sensible  of  her  approaching  dissolution.  The  evidence,  inde- 
pendent of  the  information  or  declarations  of  the  deceased,  was  of  a 
very  pressing  and  urgent  nature  against  the  prisoner. 

Under  these  circumstances  a  question  arose  with  the  Court,  Whether 
the  evidence  which  had  been  obtained  from  the  deceased  could  legally 
be  left  witli  the  jury?  The  learned  judge  therefore  stated  the  case 
to  them,  independent  of  tliat  evidence  ;  and  then  stated  Iiis  opinion  of 
the  admissibility  of  the  examination  to  the  following  effect :  — 

Eyre,  C.  B.  —  If  I  were  satisfied  that  the  case  was  quite  full  with- 
out the  circumstances  which  the  deceased  has  disclosed,  I  should  will- 
ingly omit  to  state  them  as  evidence  against  the  prisoner,  because  there 
is  some  difficulty  as  to  the  legality  of  their  admission.  Great  as  a  crime 
of  this  nature  must  always  appear  to  be,  yet  the  inquiry  into  it  must 
proceed  upon  the  rules  of  evidence.  The  most  common  and  ordinary 
species  of  legal  evidence  consists  in  the  depositions  of  witnesses  taken 
on  oath  before  the  jury,  in  th  s  face  of  the  Court,  in  the  presence  of  the 
prisoner,  and  receivp'"^  "isaer  all  the  advantages  which  examination  and 
cross-exansfliiatibh 'can  give.  But  bej-ond  this  kind  of  evidence  there 
are  also  pfio  other  species  which  are  admitted  by  law :  The  one  is  the 
dying  dffeclaration  of  a  person  who  has  received  a  fatal  blow  ;  the  other 
is  th^examination  of  a  prisoner,  and  the  depositions  of  the  witnesses 
wh(/may  be  produced  against  him,  taken  officially  before  a  Justice  of 
thjB  Peace,  by  virtue  of  a  particular  Act  of  Parliament,  which  authorizes 
iSagistrates  to  take  such  examinations,  and  directs  that  they  shall  be 
returned  to  the  Court  of  Gaol  Delivery.  This  last  species  of  deposi- 
tion,  if  the  deponent  should  die  between  the  time  of  examination  and 
the  trial  of  the  prisoner,  may  be  substituted  in  the  room  of  that  viva 
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voce  testimony  which  the  deponent,  if  living,  could  alone  have  given, 
and  is  admitted  of  necessity  as  evidence  of  the  fact.  In  the  present 
case  a  doubt  has  arisen  with  the  Court,  to  which  doubt  I  entirely  sub- 
scribe. Whether  the  examination  of  the  deceased,  taken  in  writing  at 
the  Poor-house  by  Mr.  Eead,  the  magistrate,  is  an  examination  of  the 
nature  I  have  last  described?  It  was  not  taken,  as  the  statute  directs, 
in  a  case  where  the  prisoner  was  brought  before  him  in  custodj' ;  the 
prisoner  therefore  had  no  opportunity  of  contradicting  the  facts  it  con- 
tains. It  was  not  in  the  discharge  of  that  part  of  Mr.  Bead's  duty  bj^ 
which  he  is,  on  hearing  the  witnesses,  to  bail  or  commit  the  prisoner  ; 
but  it  was  a  voluntary  and  extrajudicial  act,  performed  at  the  request 
of  the  Overseer ;  and  although  it  was  a  verj'  proper  and  prudent  act, 
j'et  being  voluntary,  and  under  circumstances  where  the  justice  was 
not  authorized  to  administer  an  oath,  it  cannot  be  admitted  before  a 
jur^"^  as  evidence  ;  for  no  evidence  can  be  legal  unless  it  be  given  upon 
oath,  judicially  taken.  But  although  we  must  strip  this  examination 
of  the  sanction  to  which  it  would  have  been  entitled,  if  it  had  been 
taken  pursuant  to  the  directions  of  the  legislature,  yet  still  it  is  the 
declaration  of  the  deceased,  signed  b}-  herself,  and  it  may  be  classed 
with  all  those  other  confirmatory  declarations  which  she  made  after  she 
had  received  the  mortal  wounds,  and  before  she  died.  Now  the  gene- 
ral principle  on  which  this  species  of  evidence  is  admitted  is,  that  the}- 
are  declarations  made  in  extremity,  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone ;  when  every  motive 
to  falsehood  is  silenced,  and  the  mind  is  induced  by  the  most  powerful 
considerations  to  speak  the  truth ;  a  situation  so  solemn,  and  so  awful, 
is  considered  bj'  the  law  as  creating  an  obligation  equal  to  that  which 
is  imposed  by  a  positive  oath  administered  in  a  court  of  justice.  But 
a  difficulty  also  arises  with  respect  to  these  declarations  ;  for  it  has  not 
appeared,  and  it  seems  impossible  to  find  out,  whether  the  deceased  her- 
self apprehended  that  she  was  in  such  a  state  of  mortality  as  would 
inevitably  oblige  her  soon  to  answer  before  her  Maker  for  the  truth  or 
falsehood  of  her  assertions.  The  several  witnesses  could  give  no  satis- 
factor}"^  information  as  to  the  sentiments  of  her  mind  upon  this  subject. 
The  surgeon  said,  that  she  did  not  seenj  to  be  at  all  sensible  of  the 
danger  of  her  situation,  dreadful  as  it  app^red  to  all  around  her ;  but 
lay,  submitting  quietly  to  her  fate,  without" -^ixplaining  whether  she 
thought  herself  likely  to  live  or  die.  Upon  the  wnole  oi  ouiiOjdifflculty, 
however,  m3'  judgment  is,  that  inasmuch  as  she  was  mortallj'  founded, 
and  was  in  a  condition  which  rendered  almost  immediate  death  inevit- 
able ;  as  she  was  thought  by  every  person  about  her  to  be  dying,  tllougU 
it  was  difficult  to  get  from  her  particular  explanations  as  to  whatVhe 
thought  of  herself  and  her  situation;  her  declarations,  made  unoter 
these  circumstances,  ought  to  be  considered  by  a  jury  as  being  mad^ 
under  the  impression  of  her  approaching  dissolution ;  for,  resigned  as\ 
she  appeared  to  be,  she  must  have  felt  the  hand  of  death,  and  must 
have  considered  herself  as  a  dying  woman.     She  continued  to  repeat. 
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rationally  and  unitbrmli-,  the  facts  which  she  had  disclosed  from  the 
moment  her  senses  returned,  until  her  tongue  was  no  longer  capable 
of  performing  its  office.  Declarations  so  made  are  certainly'  entitled  to 
credit ;  they  ought  therefore  to  be  received  in  evidence :  but  the  degree 
of  credit  to  which  they  are  entitled  must  always  be  a  matter  for  the 
sober  consideration  of  the  jurj',  under  all  the  circumstances  of  the  case. 
His  Lordship  then  left  it  with  the  jury  to  consider,  whether  the  deceased 
was  not  in  fact  under  the  apprehension  of  death,  though  she  did  not 
seem  to  expect  immediate  dissolution ;  and  said,  that  if  they  were  of 
opinion  that  she  was,  then  the  declarations  were  admissible ;  but  that 
if  they  were  of  a  contrary  opinion,  they  were  not  admissible. 

The  prisoner  was  convicted,  and  executed  on  Monday,  19th  January, 
1789.' 


WILSON  V.   BOEREM. 
Supreme  Court  of  Judicature  of  the  State  of  New  York.     1818. 

[Heported  15  Johris.  286.] 

This  was  an  action  of  assumpsit,  on  a  promissory  note  for  305  dol- 
lars and  35  cents,  payable  in  ninety  days,  drawn  by  Thomas  Shief- 
felin,  in  favor  of  the  defendant,  by  whom  it  was  endorsed  to  Josiah 
Brown,  Jr.,  and  by  him  to  the  plaintiff.  The  cause  was  tried  before 
Mr.  J.  Van  Ness,  at  the  New  York  sittings,  in  December,'  1816. 

The  note,  endorsements,  demand  of  payment,  and  notice,  having 
been  proved  on  the  part  of  the  plaintiff,  the  defendant  produced  wit- 
nesses to  prove  that  the  note  was  endorsed  by  Brown  and  the  defend- 
ant, for  the  accommodation  of  Shieffelin,  and  delivered  to  the  plaintiff 
by  Brown,  for  the  purpose  of  being  discounted  by  him,  but  that  he  had 
never  paid  anj'thing  on  account  of  the  note,  and  had  pledged  it  to  one 
Simmons  for  his  own  debt.  The  defendant's  counsel,  in  order  further 
to  make  out  the  defence,  offered  to  prove  the  dying  declarations  of 
Brown,  in  relation  to  the  note.  The  evidence  was  objected  to  by  the 
plaintifiTs  counsel,  but  the  judge  ruled  that  the  declarations  of  Brown, 
in  extremis,  were  admissible,  as  to  all  such  facts  as  he  would  be  com- 
petent to  prove,  if  then  living  and  present.  Accordingly,  his  wife, 
Susan  Brown,  was  called,  who  testified  that  her  husband  died  of  a  con- 
sumption, of  which  he  had  been  ill  for  some  time  ;  that  after  he  consid- 
ered himself  a  dying  man,  and  his  recovery-  hopeless,  he  in  conversation 

'  In  the  case  of  Thomas  John,  charged  with  murder  (1  East,  PI.  Or.  357-378),  "  The 
judges  .  .  .  at  a  conference  in  Easter  term,  1790,  all  agreed  that  it  ought  not  to  he  left 
to  the  jury  to  say  whether  the  deceased  thought  she  was  dying  or  not ;  for  that  must 
be  decided  by  the  judge  before  he  receives  the  eviden<;e.  And  if  a  dying  person 
either  declare  that  he  knows  his  danger,  or  it  is  reasonably  to  be  inferred  from  the 
wound  or  state  of  illness  that  he  was  sensible  of  his  danger,  the  declarations  are  good 
evidence."    See  also  S.  v.  Hiicks,  1  Starkie^  Kep.  pp.  522-523.  —  Ed. 
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with  her,  when  alone,  told  her  that  the  note  had  been  drawn  and  en- 
dorsed for  the  purpose  of  getting  it  discounted  for  Shieffelin  ;  that  lie 
had  delivered  it  to  the  plaintiff,  and  charged  him  with  wrongfully  con- 
verting it  tp  his  own  use,  by  pledging  it  for  a  debt,  and  that\he  plain- 
tiff had  never  paid  him  anything  for  the  note.  The  witness  also 
stated,  that  her  husband  died  about  a  week  after  this  conversation ; 
that  no  physician  or  clergyman  had  been  with  him,  near  the  time  that  it 
took  place,  and  that  he  had  afterwards  walked  about  the  room.  Charles 
L.  H.  Shieflfelin,  the  son  of  the  maker  of  the  note,  testified  that  Brown 
died  on  a  Friday,  and  that  on  the  Sunday  preceding,  he  called  to  see 
him;  that  Brown  then  considered  himself  a  dying  man,  and  was  con- 
fined to  his  bed,  and  that  he  gave  him  the  same  account  of  the  note  as 
he  had  given  to  the  preceding  witness.  Thomas  Shieffelin,  the  maker 
of  the  note,  also  testified,  that  he  called  to  see  Brown,  who  said,  that 
the  doctor  had  given  him  over,  and  made  the  same  statement  to  this 
witness.  Testimon}-  was  produced  on  the  part  of  the  plaintifi",  to  repel 
this  defence,  which  it  is  unnecessary-  to  notice. 

The  judge  charged  the  jury,  that  if  they  believed  the  note  in  question 
had  been  drawn  and  endorsed  for  the  special  purpose  stated  by  the  wit- 
nesses on  the  part  of  the  defendant,  and  that  this  was  known  to  the 
plaintiff  when  he  took  it,  and  if  they  also  were  satisfied  tliat  the  note 
had  never  been  negotiated  for  a  valuable  consideration  to  the  plaintiff, 
but  that  it  had  been  left  with  him  by  Brown  merely  to  raise  money  for 
the  benefit  of  ShieflTelin,  that  then  they  ought  to  find  for  the  defendant, 
otherwise  for  the  plaintiff.  The  jury  found  a  verfict  for  the  defendant, 
which  the  plaintiff  now  moved  to  set  aside,  and  that  a  new  trial  be 
granted. 

Mr.  Sampson,  for  the  plaintiff.  .  .  . 

Mr.  Van  Wyck,  contra. 

Thompson,  C.  J.,  delivered  the  opinion  of  the  court.  Assuming  that 
Brown  would  have  been  a  competent  witness,  had  he  been  living,  and 
admitting  that  he  was  in  extremis  when  the  declarations  were  made 
which  were  received  in  evidence  (of  which,  however,  there  is  verj'  great 
doubt),  the  only  question  in  the  case  is,  whether  such  declarations  were 
at  all  admissible.  No  case,  either  in  the  English  courts  or  in  our  own, 
has  fallen  under  my  observation,  where  such  evidence  has  been  ad- 
mitted in  a  civil  suit.  Such  testimonj'  is  inconsistent  with  two  funda- 
mental rules  in  the  law  of  evidence.  It  is  mere  hearsay,  not  under 
oath,  and  no  opportunity  is  given  for  cross-examination  ;  and  writers  on 
the  law  of  evidence  have,  T  apprehend,  either  fallen  into  a  mistake,  or 
been  a  little  unguarded,  in  laying  down  the  rule  relative  to  the  admis- 
sion of  the  dying  declaration  of  a  person,  even  in  criminal  cases.  Phil- 
lips, in  his  Treatise  (p.  200),  sa^'s  such  evidence  is  constantly  admitted 
in  criminal  prosecutions,  and  is  not  liable  to  the  common  objection 
against  hearsay  evidence.  If  he  means  to  be  understood,  that  this  is  a 
general  rule  of  evidence  in  criminal  prosecutions,  he  is  not  supported 
by  any  adjudged  case.     It  is,  I  apprehend,  confined  to  the  single  case 
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of  homicide ;  and  so  it  seems  to  be  considered  b}'  East,  in  his  Crown 
Law  (vol.  1,  p.  253).  "Besides,"  says  he,  "the  usual  evidence  of 
guilt  in  general  cases  of  felony,"  there  is  one  kind  of  evidence  more 
peculiar  to  the  case  of  homicide,  which  is  the  declaration  of  the  de- 
ceased, after  the  mortal  blow,  as  to  the  fact  itself,  and  the  party  by 
whom  it  was  committed.  Evidence  of  this  sort  is  admissible,  in  this 
case,  on  the  fullest  necessity.  For  it  often  happens,  that  there  is  no 
third  person  present  to  be  an  eye-witness  to  the  fact,  and  the  usual 
witness,  on  occasion  of  other  felonies,  namely,  the  party  injured  himself, 
is  got  rid  of.  Whatever  might  have  been  the  ground  on  which  this 
kind  of  evidence  was  first  admitted,  in  cases  of  homicide,  we  find  it  has 
long  been  an  established  rule  in  such  cases,  and,  I  may  say,  in  such 
cases  only.  For  wherever  this  rule  is  recognized  by  elementary  writers 
the  eases  referred  to  in  support  of  it  will  be  found  to  be  those  of  homi- 
cide only.  Stra.  499  ;  2  Leach,  569,  638  ;  12  Vin.  118  ;  1  East's  C.  L. 
353.  Baron  Eyre,  in  Woodcock's  Case,  considers  it  an  exception  to 
the  general  rule,  which  requires  that  witnesses  should  be  examined  in 
open  court  on  oath,  and  an  opportunity  afforded  for  cross-examination. 
Phillips  (p.  201),  in  treating  of  this  rule  in  criminal  proceedings,  says, 
the  same  kind  of  evidence  is  admissible  in  civil  eases,  as  well  as  in 
trials  for  murder.  But  he  is  not  supported  by  any  of  the  cases  referred 
to,  or  by  anj'  other  adjudged  cases  that  I  have  found.  Wright,  ex  dem. 
Clymer  v.  Littler,  3  Burr.  1244,  1  Wm.  Blacks.  345,  has  been  urged  in 
support  of  this  rule.  But  a  recurrence  to  the  facts  will  show  that  the 
circumstances  of  that  case  were  special  and  peculiar ;  and  the  admis- 
sion of  the  declaration  of  Medlicntt  was  not  supported  under  this  rule. 
...  I  think  it  may  safely  be  affirmed,  that  no  such  rule  of  evidence  in 
civil  cases  is  to  be  found  in  practice  in  the  English  courts  ;  with  us  there 
certainly  is  none  such,,  and  wherever  it  has  been  in  any  measure  alluded 
to,  it.  has  uniformly  been  with  disapprobation.  That  the  question  is 
still  open  with  us,  appears  from  the  case  of  Jackson  v.  Vredenburgh, 
1  Johns.  Rep.  163,  where  it  is  said,  that  it  will  be  unnecessary  to  de- 
termine whether,  under  any  and  what  circumstances,  the  declarations  of 
a  competent  witness,  in  articulo  mortis,  can  be  introduced  as  legal  evi- 
dence in  a  civil  cause.  In  Jackson  v.  Kniffen,  2  Johns.  Rep.  35,  Mr. 
Justice  Livingston  says,  if  the  declarations  of  dying  persons  are  ever  to 
be  received  in  evidence  (on  which,  if  res  Integra,  much  might  be  said), 
3'et,  in  civil  cases,  they  never  should  be  admitted.  In  Capron  v.  Austin, 
7  Johns.  Rep.  96,  it  is  said,  that  the  law  requires  the  sanction  of  an  oath 
to  all  parol  testimony.  It  never  gives  credit  to  the  bare  assertion  of 
any  one,  however  high  his  rank,  or  pure  his  morals  ;  and  it  is  fairlj'  to 
be  inferred  from  this  ease,  that  the  court  meant  to  say,  that  declarations 
in  extremis  were  inadmissible  evidence,  except  in  the  single  case  of 
homicide.  Having  an  opportunity  to  cross-examine  a  witness  is  a  high 
and  important  right,  and  ought  not  to  be  violated,  except  from  the 
most  imperious  necessitj' ;  and  I  am  persuaded,  that  neither  principle 
nor  policy  requires  the  adoption  of  any  such  rule  of  evidence  in  civil 
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cases.  The  dj'ing  declaration  of  Brown,  in  the  case  before  us,  ought 
not,  therefore,  to  have  been  admitted  in  evidence.  The  verdict  must, 
accordingly,  be  set  aside,  and  a  new  trial  awarded,  with  costs  to  abide 
the  event.  Judgment  reversed. 


THE  KING  V.  MEAD. 

King's  Bench.     1824. 

[Reported  i  B.  &  C.  605.] 

The  defendant  was  indicted  for  perjurj',  and  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  1822,  before  Abbott,  C.  J.,  was  found 
guilty.  In  Hilary  Term,  1823,  a  rule  for  a  new  trial  was  obtained  by 
the  Attorney-General,  on  the  ground  of  the  verdict  having  been  against 
the  weight  of  evidence  and  upon  affidavits. 

D.  F.  Jones  and  Chitty  now  showed  cause,  and  amongst  others, 
tendered  affidavits,  stating  a  dying  declaration  of  James  Law,  the 
prosecutor,  who  was  shot  by  the  defendant  after  the  conviction.  The 
perjury  assigned,  and  of  which  the  defendant  was  convicted,  consisted 
in  Mead's  swearing,  upon  the  trial  of  an  information  in  the  Exchequer, 
that  Law  had  been  present  at  and  engaged  in  a  smuggling  transaction, 
at  a  place  called  the  Salt  Pans,  in  the  parish  of  Scalby,  in  the  County 
of  York,  on  the  20th  August,  1820,  and  upon  the  trial  of  which  infor- 
mation Law  was  acquitted.  The  dying  declaration  of  Law,  after  giving 
an  account  of  the  circumstances  under  which  he  was  shot  by  Mead, 
proceeded  to  negative  his  having,  been  present  at,  or  having  had  any 
concern  whatever  in,  the  smuggling  transaction  deposed  to ,  by  Mead  in 
the  Court  of  Exchequer. 

The  Attorney- General,  Clarke,  Ourney  and  Walton,  objected  to 
these  affidavits  of  the  dying  declaration  being  received.  .  .  . 

Abbott,  C.  J.  We  are  all  of  opinion  that  the  evidence  cannot  be 
received.  In  the  case  before  Mr.  Justice  Heath,  the  declaration 
amounted  to  a  confession  by  the  party  himself  of  a  very  heinous  of- 
fence which  he  had  committed.  The  same  observation  applies  to  the 
case  of  Wright  v.  lAttler.  Here,  the  dying  declaration  of  Law  was 
for  the  purpose  not  of  accusing,  but  of  clearing  himself.  It  therefore 
falls,  not  within  the  exception  on  which  those  decisions  proceeded,  but 
within  the  general  rule,  that  evidence  of  this  description  is  only  admis- 
sible where  the  death  of  the  deceased  is  the  subject  of  the  charge,  and 
the  circumstances  of  the  death  the  subject  of  the  dying  declaration.' 

The  affidavits  were  rejected. 

1  The  same  point  was  ruled  mSexM.  Hutchinson,  tried  before  Bayley,  J.,  at  the 
Durham  Spring  Assizes,  1822.  The  prisoner  was  indicted  for  administering  savin  to  a 
woman  pregnant,  hut  not  quick  with  child,  with  intent  to  procure  abortion.  The 
woman  was  dead,  and  for  the  pTosecntion,  evidence  of  her  dying  declaration  upon  the 
subject  was  tendered.  The  learned  judge  rejected  the  evidence,  observing  that,  although 
the  declaration  might  relate  to  the  cause  of  the  death,  still  such  declarations  were  ad- 
missible in  those  Cases  alone  where  the  death  of  the  party  was  the  subject  of  inquiry. 
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STOBART  V.   DRYDEN. 

•     Exchequer.     1836. 
■IM.hW.  615.]  I 
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Alexander  and  W.  M.  Watson,  [for  the  plaintiff],  showed  cause. 

Cresswell,  Sir  G.,  Lewin,  and  Addison,  contra. 

The  judgment  of  the  Court  was  now  deUvered  by 

Parke,  B.  This  was  an  action  on  a  covenant  in  a  mortgage  deed, 
to  which  there  was  a  plea  of  non  est  factum,  tried  before  Lord  Abinger 
at  the  last  Summer  Assizes  for  the  County  of  Durham. 

A  man  named  M'Cree,  who  on  the  face  of  the  instrument  appeared 
to  be  the  subscribing  witness,  being  dead,  the  execution  of  the  deed 
was  proved  in  the  usual  way,  by  evidence  of  his  handwriting,  and  the 
identity  of  the  defendant  was  shown  by  proof  of  his.  Mr.  Cresswell, 
for  the  defendant,  offered  in  evidence  declarations  of  M'Cree,  of  facts 
tending  to  prove  that  the  deed  was  a  forgery.  Lord  Abinger  rejected 
them,  and  on  a  motion  in  the  following  term,  a  rule  nisi  for  a  new  trial 
was  granted,  which  has  since  been  argued,  and  the  Court  ^  have  taken 
time  to  consider  the  question,  which,  like  all  others  relating  to  the  rules 
of  evidence,  is  important.  We  who  heard  the  argument  are  all  of 
opinion  that  the  evidence  was  properly  rejected. 

The  general  rule  is  that  hearsay  evidence  is  not  admissible  as  proof 
of  a  fact  which  has  been  stated  by  a  third  person.  This  rule  has  been 
long  established  as  a  fundamental  principle  of  the  law  of  evidence  ;  but 
certain  exceptions  have  also  been  recognized,  some  from  very  early 
times,  upon  the  ground  of  necessity  or  convenience.  The  simple  ques- 
tion for  us  to  decide  is,  whether  such  a  declaration  as  this  be  one  of  the 
allowed  exceptions  to  the  general  rule. 

As  the  plaintiff,  upon  its  appearing  that  the  supposed  subscribing 
witness  was  dead,  was  at  liberty  to  give  secondary  evidence  of  the  exe- 
cution of  the  deed,  and  for  that  purpose  proved  the  handwriting  of  that 
witness  in  the  attestation  (which  raises  a  presumption  of  the  due  execur 
tion,  otherwise  the  name  could  not  iiave  been  placed  there),  there  can 
be  no  doubt  but  that  the  defendant  might  also  on  his  part  give  evidence 
to  rebut  that  presumption  by  the  proof  of  any  material  fact  tending  to 
show  that  the  deed  was  not  so  executed :  such,  for  instance,  as  the  ab- 
sence of  the  alleged  attesting  witness  from  the  place  where  the  deed  was 
stated  to  have  been  signed  at  the  time.  But  the  question  is,  whether 
he  is  to  be  permitted  to  rebut  this  presumption,  not  by  evidence  of 
facts,  proved  in  the  ordinary  way,  but  proved  bj'  declarations  of  the 
subscribing  witness  ?  Is  evidence  of  what  the  subscribing  witness  has 
said  admissible? 

1  The  statement  of  facts  is  omitted. 

*  Lobd-Abinobr,  C.  B.j'  Parke,  B.,  Boilanb,  B.,  and  Gurnet,  B.  - 
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It  was  contended  on  the  argument  that  it  was,  and  that  it  formed  an 
exception  to  the  general  rule,  and  on  two  grounds  ;  one  of  them,  which 
I  shall  mention  first,  in  order  to  dispose  of  it,  was,  that,  as  the  plaintiff 
used  the  declaration  of  the  subscribing  witness,  evidenced  by  his  sig- 
nature, to  prove  the  execution,  the  defendant  might  use  anj'  declaration 
^f  the  same  witness  to  disprove  it.  The  answer  to  this  argument  is, 
that  evidence  of  the  handwriting  in  the  attestation  is  not  used  as  a 
declaration  by  the  witness,  but  to  show  the  fact  that  he  put  his  name 
in  that  place  and  manner,  in  which  in  the  ordinary  course  of  business 
he  would  have  done,  if  he  had  actually  seen  the  deed  executed.  A 
statement  of  the  attesting  witness  by  parol,  or  written  on  any  other 
document  than  that  offered  to  be  proved,  would  be  inadmissible.  The 
proof  of  actual  attestation  of  the  witness  is,  therefore,  not  the  proof  of  a 
declaration,  but  of  a  fact. 

The  other  ground,  and  the  principal  one,  on  which  the  most  reliance 
was  placed,  was,  that  it  was  in  the  nature  of  a  substitute  for  the  loss  of 
the  benefit  of  the  cross-examination  of  the  subscribing  witness,  if  he 
had  been  alive  and  personally  examined  ;  by  which  either  the  fact  con- 
fessed would  have  been  proved,  or,  if  not,  the  witness  would  have  been 
liable  to  be  contradicted  by  proof  of  his  admission ;  and  it  was  con- 
tended that  every  declaration  was  admissible  which  might  have  been 
given  in  evidence  to  impeach  the  credit  of  the  witness  himself  on  his 
personal  examination. 

Let  us  inquire  what  the  authorities  are  in  support  of  this  exception. 
If  we  should  find  them  numerous,  and  of  long  standing,  we  should  be 
bound  to  give  effect  to  them,  though  we  might  doubt  the  policy  of  in- 
troducing such  a  departure  from  the  established  rule ;  if  we  find  them 
few,  and  of  comparatively  recent  origin,  and  not  supported  by  the  de- 
liberate judgment  of  any  Court,  we  ought  not  to  sanction  the  introduc- 
tion of  such  an  exception,  especially  if  its  convenience  and  practical 
utility  be  of  a  doubtful  nature. 

The  first  case  referred  to  is  that  of  Wright  v.  Idttler,  in  which  it  ap- 
peared that  a  witness  for  the  plaintiff,  on  his  cross-examination  by  the 
defendant's  counsel,  stated  that  the  subscribing  witness  to  an  instru- 
ment, the  validity  of  which  as  a  will  formed  a  part  of  the  defendant's 
case,  acknowledged  in  his  last  illness,  on  producing  as  a  true  docu- 
ment a  prior  will  which  he  had  in  his  custody,  that  the  instrument  in 
question  was  forged  by  himself.  No  objection  was  taken  to  the  evidence 
at  the  trial.  On  a  motion  for  a  new  trial,  the  whole  case  was  fullj^ 
discussed,  and  the  application  was  refused  on  several  grounds.  .  .  . 

From  this  report  it  is  clear  that  Lord  Mansfield  by  no  means  lays  it 
down  distinctly  as  an  established  rule  of  evidence,  that  such  a  declara- 
tion, even  when  made  in  extremis,  is  admissible.  If  it  had  been  in  his 
opinion  a  rule  of  law,  that  such  statements  were  evidence,  it  is  not 
likely  that  he  would  have  assigned  so  many  other  reasons  for  refusing  a 
new  trial ;  and  if  we  look  at  the  report  of  the  same  case  in  Sir  William 
Blackstone's  Reports,  that  impression  is  confirmed ;  for  his  Lordship  is 
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stated  to  have  declared  distinctly,  that  no  general  rule  conld  be  drawn 
from  it,  and  that  unless  manifest  injustice  had  been  done  in  the  whole 
case,  there  was  no  ground  for  a  new  trial.  On  the  authority  of  this 
case,  Mr.  Justice  Heath,  at  Nisi  JPrius,  admitted  evidence  that  the 
attesting  witness  in  his  dj'ing  moments  begged  pardon  of  Heaven  for 
having  been  concerned  in  forging  the  bond  or  will ;  and  Lord  Elleif-  - 
borough,  who  states  that  decision,  and  apparently  with  approbation, 
twice,  in  6  East,  195,  and  1  Camp.  211,  says  that  it  was  admitted  on 
the  ground,  that  as  the  subscribing  witness  might  have  been  cross- 
examined  as  to  the  fact,  his  declaration  of  the  fact  might  have  been 
proved  in  contradiction  to  the  presumption  of  a  due  execution  of  the 
bond  from  the  proof  of  the  handwriting  of  the  subscribing  witness  ;  and 
he  also  adds,  that  the  propriety  of  the  reception  of  the  evidence  was 
not  questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred  to  by  Mr.  Justice 
Bayley  in  Doe  v.  Midgway,  where  he  says  "  that  the  case  of  the  sub- 
scribing witness  seems  to  be  founded  on  the  principle  that  the  defendant 
ought  not  to  be  deprived  of  the  advantage  of  such  evidence  of  contra- 
diction by  the  death  of  the  witness." 

Such  is  the  state  of  tlie  authorities  on  this  subject,  which  are  ver}' 
limited  indeed  in  point  of  number :  and  when  it  is  considered  in  how 
qualified  a  manner  the  opinion  of  Lord  Mansfield,  the  origin  and  foun- 
dation of  the  others,  is  expressed ;  and  when  it  is  recollected  that  both 
then  and  at  the  time  of  the  Nisi  Prius  trial  before  Mr.  Justice  Heath, 
an  opinion  prevailed  (which  is  now  properly  exploded),  that  any  decla- 
ration in  extremis  was  admissible,  on  the  ground  that  the  solemnity  of 
the  occasion  was  equivalent  to  a  declaration  on  oath,  which  considera- 
tion certainly  had  an  influence  on  the  mind  of  Lord  Mansfield  at  least, 
it  is  impossible  to  say  that  there  is  any  such  weight  of  authority,  how- 
ever great  our  respect  for  the  eminent  judges  whose  names  have  been 
mentioned,  as  to  induce  us  to  hold  that  this  case  is  established  and 
recognized  as  an  exception  from  the  great  principle  of  our  law  of  evi- 
dence, that  facts,  the  truth  of  which  depends  on  parol  evidence,  are  to 
be  proved  by  testimony  or  oath. 

If  we  had  to  determine  the  question  of  the  propriety  of  admitting  the 
proposed  evidence,  on  the  ground  of  convenience,  apart  from  the  con- 
sideration of  the  expediency  of  abiding  by  general  rules,  we  should  saj- 
that  it  was  at  the  least  very  doubtful,  whether,  generally  speaking,  it 
would  not  cause  greater  mischief  than  advantage  in  the  investigation  of 
truth.  An  extreme  case  might  occur,  as  there  seems  to  have  done  be- 
fore Mr.  Justice  Heath,  where  the  exclusion  of  evidence  of  a  death-bed 
declaration  would  probably  have  been  the  exclusion  of  one  mode  of  dis- 
covering the  truth.  The  same  may  perhaps  be  said  of  all  solemn  as- 
sertions in  extremis  by  deceased  witnesses.  But,  on  the  other  hand, 
if  any  declarations  at  any  time  from  the  mouth  of  subscribing  witnesses 
who  are  dead  are  to  be  admitted  in  evidence  (and  j-ou  cannot  stop  short 
of  that,  for  no  one  contends  that  the  exception  is  to  be  confined  to 


364  EEX   V.   BAKER.  [CHAP.  11. 

death-bed  declai-ations,  and  if  so  confined,  the  evidence  would  be 
inadmissible  in  the  present  case),  the  result  would  be  that  the  se- 
curity of  solemn  instruments  would  be  much  impaired.  The  rights 
of  parties  under  wills  and  deeds  would  be  liable  to  be  affected  at 
remote  periods,  by  loose  declarations  of  attesting  witnesses,  which 
those  parties  would  have  no  opportunity  of  contradicting,  or  explaining 
by  the  evidence  of  the  witnesses  themselves.  The  party  impeaching 
the  validity  of  the  instrument  would,  it  is  true,  have  an  equivalent  for 
the  loss  of  his  power  of  cross-examination  of  the  living  witness  ;  but  the 
party  supporting  it  would  'have  none  for  the  loss  of  his  power  of  re- 
examination. We  cannot  help  feeling,  therefore,  that  it  is  at  least  very 
doubtful  whether  the  establishment  of  sucli  an  exception  would  be  pro- 
ductive of  any  advantage  ;  and  when  the  great  benefit  to  the  administra- 
tion of  justice,  of  abiding  by  general  rules,  and  acting  upon  general  prin- 
ciples, is  taken  into  consideration,  we  feel  no  doubt  but  that  it  would 
be  inexpedient  to  sanction  this  additional  exception  to  the  established 
rule  of  evidence.  "We  therefore  think  the  rule  for  a  new  trial  must  be 
discharged.  Hule  discharged. 


REX  V.   BAKER. 

York  Summer  Assizes.     July,  1837. 

[Repirrted  2  M.  ^  Sob.  53.] 

Indictment  for  poisoning  John  King. 

The  poison  was  administered  in  a  cake  which  the  deceased  ate  for 
breakfast,  immediately  after  which  he  was  taken  ill,  and  told  his  son 
not  to  eat  the  remainder  of  the  cake.  His  maid-servant,  who  was 
present  (and  had  made  the  cake),  said  that  she  was  not  afraid  of  it, 
and  thereupon  she  did  eat  of  it,  and  was  in  consequence  poisoned,  and 
speedily  died.  Her  dying  declarations  (made  after  she  knew  of  her 
master,  J.  King's,  death,  and  while  she  was  conscious  of  her  own  ap- 
proaching death),  as  to  the  manner  in  which  she  had  made  the  cake, 
and  that  she  had  put  nothing  bad  in  it,  and  that  the  prisoner  was  pres- 
ent eating  his  breakfast  at  one  end  of  the  table  while  she  was  making 
the  cake  at  the  other  end  of  it,  having  been  tendered  in  evidence  on  the 
part  of  the  prosecution, 

Dundas,  for  the  prisoner,  objected  that  the  declarations  were  not  ad- 
missible in  evidence  against  him.  He  submitted  that  the  only  person 
whose  dying  declarations  could  be  received  in  evidence  against  the 
prisoner  was  the  party  whose  death  formed  the  subject  of  inquiry  at 
the  trial.  Here,  the  jury  were  impanelled  to  inquire  into  the  cause  of 
the  death  of  John  King,  and  not  into  the  cause  of  the  death  of  the 
maid-servant.  The  rule  had  always  been  strictly  adhered  to.  He 
cited  Rex  v.  Hutchinson,  2  B.  &  C.  608  n.,  where  the  prisoner  was  in- 
dicted for  administering  savin  to  a  pregnant  woman,  with  intent  to  pro- 
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cure  abortion.  The  woman  being  dead,  evidence  of  her  dying  declara- 
tions, being  tendered  for  the  prosecution,  was  rejected  by  Bayley,  J., 
because  the  woman's  death  was  not  the  subject  of  inquiry. 

CoLTMAN,  J.,  after  consulting  Parke,  B.,  expressed  himself  of  opin- 
ion, that,  as  it  was  all  one  transaction,  tlie  declarations  were  admis- 
sible, and  accordingly  allowed  them  to  go  to  the  jury  ;  but  he  said  he 
would  reserve  the  point  for  the  opinion  of  the  Judges. 

Acquittal.'- 

Atcherley,  Serjt.,  and  M.  C.  Sildyard,  for  the  prosecution. 

Dundas,  for  the  prisoner. 


EEGINA  V.   MORGAN. 

Kent  Lent  Assizes.    Maidstone.     1875. 

[Reported  li  Cox  C.  0.  337.]  ^ 

The  prisoner  was  indicted  for  tlie  murder  of  one  Joseph  Foulstone, 
at  Shornclifle. 

Biron  and  Dering,  for  the  prosecution. 

Norman  and  Gruhbe,  for  the  prisoner. 

The  prisoner  and  the  deceased  were  soldiers,  in  the  same  hut, 
about  nine  o'clock  at  night,  there  being  no  one  else  in  the  hut  but 
another  soldier,  dead  drunk  in  bed,  and  two  boys,  both  of  whom  the 
prisoner  sent  away  on  different  pretexts,  so  that  he  was  virtually  alone 
with  the  deceased,  who  almost  immediately  afterwards  was  seen  com- 
ing out  with  his  throat  cut  quite  to  the  back  of  the  neckj  so  that  he 
could  not  speak  while  in  that  state.  He  only  a  few  minutes  before 
death,  and  while  he  was  dying,  wrote  a  statement  as  to  who  had  done 
the  act. 

Biron,  in  stating  the  case  for  the  prosecution,  referred  to  this  state- 
ment, but  being  aware  that  its  admissibility  would  be  disputed,  he  did 
not  state  what  it  was. 

The  first  witness,  the  man  who  saw  the  deceased  coming  staggering 
out  of  the  hut  with  his  throat  cut,  stated  that  while  sitting  down  he 
wrote  a  paper  —  produced. 

The  learned  judge  said,  before  it  was  offered  in  evidence  it  would  be 
proper  to  receive  all  the  evidence  as  to  the  circumstances  of  the  case, 
for,  in  determining  whether  it  was  admissible,  he  should  have  to  con- 
sider all  the  circumstances,  one  of  which  would  be  the  time  when  the 
man  died. 

The  witness  stated  that  the  deceased  had  to  be  held  up,  that  he  could 
not  speak,  nor  even  hold  his  hand  up  steadily,  and  that  though,  when 

1  And  so  State  v.  Terrell,  12  Rich.  (S.  C.)  321;  State  v.  Wilson.  23  La.  Ann.  558. 
But  conipare  Brown  v.  Gom,.,  73  Pa.  St.  321;  State  v.  Weatfall,  49  Iowa,  328;  Kreba  v. 
State,  3  Tex.  App.  348.  —Ed. 

'  Some  of  the  notes  to  this  case  are  omitted. 
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the  prisoner  was  brought  in,  the  deceased  pointed  with  his  hand  to  him, 
and  held  up  his  arm  as  well  as  he  could,  "it  shook  so  that  he  could 
not  hold  it  steadily,  and  had  to  let  it  fall."  He  was  "  very  much  ex- 
hausted," and  "  was  bleeding  fearfully  from  the  throat."  A  man  had 
to  hold  his  arm  "round  him  to  keep  him  up."  "He  motioned  for 
paper,  and  wrote  on  it."  Almost  immediately-  afterwards,  in  three  or 
four  minutes,  the  doctor  came,  and  the  deceased  died  about  five  or  six 
minutes  after  he  came  ;  so  that,  according  to  the  evidence,  the  deceased 
died  within  ten  minutes  after  he  wrote  the  paper. 

The  surgeon  stated  that  he  was  called  to  the  hut  "  a  few  minutes 
after  nine  o'clock,"  and  found  the  deceased  sitting,  supported  hy  two 
men,  bleeding  profusely  from  the  throat,  his  whole  dress  covered  with 
blood.  He  found  it,  he  said,  impossible  to  stop  the  flow  of  blood,  the 
wound  was  so  extensive,  severing  all  the  chief  blood-vessels  of  the  neck 
on  the  right  ride.  "Nothing,"  he  said,  "could  save  him;  he  was 
dying  ;  indeed  when  I  saw  him  his  eyes  were  already  assuming  a  glassy 
stare,  and  he  was  becoming  unconscious,  —  the  immediate  precursors 
of  death."  He  lived  only  a  few  minutes  —  from  five  to  six  minutes  — 
after  the  doctor  came,  and  he  came  "almost  immediately"  after  the 
paper  was  written.  ' '  The  windpipe  was  quite  severed  ;  the  bones  of 
the  neck  were  exposed."  In  short,  it  appears  that  the  man's  head  was 
all  but  off,  and  was  held  on  chiefly  by  the  vertebrae  of  the  neck. 

On  this  evidence,  Biron  tendered  the  paper  in  evidence. 

Norman,  for  the  prisoner,  objected  that  it  did  not  appear  that  the 
deceased  knew  that  he  was  dying.  He  cited  Meg.  v.  Jenkins,  1  C.  C. 
R.  187;  11  Cox  C.  C.  250,  iu  which  (in  a  case  of  drowning)  the  state- 
ment was  made  some  hours  before  death,  and  in  which  the  deceased 
said  she  had  "  no  hope  of  life  at  present,"  and  it  was  held  that  her 
statement  was  inadmissible,  but 

Denman,  J.,  said  that  there  the  decision  turned  on  the  effect  of  the 
woman's  statement  as  to  expectation  of  death,  and  that  the  Court 
thought  it  was  materiallj'  qualified. 

Norman  then  cited  Beg.  v.  Cleary,  2  F.  &  F.  853,  as  showing  that 
the  nature  of  the  wound  was  not  in  itself  suflflcient  to  show  that  the 
party  must  have  known  he  was  dying.^  He  urged  that  in  the  present 
case  there  was  nothing  but  the  nature  of  the  wound  from  which  to  draw 

^  This  case  was  mach  misunderstood,  and  not  only  does  not  show  this,  but  shows 
clearly  the  contrary.  There  the  man  was  shot  in  the  chest,  and  lay  for  some  time,  and 
when  found  was  removed  to  a  house,  and  there  was  tended,  and  died  soon  afterwards. 
He  had  said  something,  and  not  only  said  nothing  to  show  that  he  thought  he  was 
dying,  but,  according  to  the  evidence,  did  not  appear  to  think  so.  The  report  states 
that  Erle,  C.  J.,  asked  the  policeman,  "  At  the  time  did  it  appear  to  you  that  he  was 
under  the  expectation  of  immediate  death  ? "  The  policeman  said  he  did  not.  Eelb,  C.J., 
upon  that  held  the  statement  inadmissible.  It  was  then  pressed  that  the  nature  of  the 
wound  itself  was  such  as  to  show  that  the  deceased  must  have  been  under  the  expecta- 
tion of  impending  death ;  but  Erle,  C.  J.,  said  "  he  could  not  in  the  absence  of  evidence 
presume  that  a  man  who  had  been  shot  through  the  body  must  necessarily  feel  that  he 
was  about  to  die."  That  is,  that  he  could  not,  without  any  surgical  evidence  on  the 
point,  and  against  positive  evidence  the  other  way.  .  .  . 
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the  inference  that  the  deceased  must  have  felt  that  he  was  dj'ing,  and 
that  it  was  not  sufficient. 

Denman,  J.,  said  that  he  himself  had  not  any  doubt ;  bnt  that  he 
should,  as  the  point  was  important,  consult  Cockburn,  C.  J.,  his  col- 
league in  the  commission,  which  he  accordingly  proceeded  to  do,  and 
on  his  return  said  that  neither  Cockburn,  C.  J.,  nor  himself  was  pre- 
pared to  say  that  the  statement  might  not  be  admissible  ;  but  that,  after 
consulting  Cockburn,  C.  J.,  he  could  not  admit  it  without  reserving  a 
case  for  the  Court  for  Crown  Cases  Reserved ;  for  there  was  no  case 
in  which  the  judge  liad  admitted  the  statement  entirely'  upon  an  infer- 
ence drawn  from  the  nature  of  the  wound  itself,  and  from  giving  the 
deceased  credit  for  ordinary  intelligence  as  to  its  natural  results.  On 
the  contrary,  there  was  a  case  ^  in  which  an  eminent  judge  had  held 
that  the  nature  of  the  wound  itself  was  not  sufficient  ground  on  whicli 
to  draw  such  an  inference  as  to  the  party  having  known  himself  to  be 
in  a  dying  state.  In  the  face  of  that  decision  tlie  evidence,  therefore, 
could  not  be  admitted  without  reserving  a  case,  and  under  those  cir- 
cumstances it  was  for  the  counsel  for  the  prosecution  to  consider  whether 
he  would  press  the  admissibility  of  the  statement,  or  proceed  with  the 
case  without  it. 

The  latter  course  was  pursued ;  and  the  case  was  carried  through 
without  the  statement.  There  was,  indeed,  a  difficulty ;  the  defence 
set  up  being  suicide,  and  there  being  no  direct  evidence  to  rebut  it ;  but 
in  the  result,  the  learned  judge  carefully- pointing  out  the  circumstances 
under  which  the  deceased  had  run  out  and  pointed  to  the  prisoner ;  the 
jury,  though  not  without  hesitation,  then  delivered  a  verdict  of 

Guilty.     Sentenced  to  death. 


PEOPLE  V.   DAVIS. 

CoDRT  OF  Appeals  of  the  State  op  New  York.    1874. 

[Reported  56  N.  Y.  96.]  2 

Eeboe  to  the  General  Term  of  the  Supreme  Court  in  the  third  judi- 
cial department  to  review  order  reversing  a  judgment  of  the  Court  of 
Oyer  and  Terminer  of  the  county  of  Otsego,  entered  upon  a  verdict 
convicting  defendant  in  error  of  a  felony,  upon  an  indictment  under 
the  statute  "  for  the  better  prevention  of  the  procurement  of  abortions," 
&c.  (Chap.  181,  Laws  of  1872.)  Said  order  also  granted  a  new  trial. 
(Reported  below,  2  S.  C.  R.  [T.  &  C],  212.) 

The  indictment  contained  three  counts  ;  the  first  two  charged  the  de- 
fendant in  error  with  advising  and  procuring  one  Clara  Penry  to  sub- 
mit to  the  use  of  an  instrument  by  one  Crandall  with  intent  to  procure 

1  It  is  presumed  that  this  was  Beg.  v.  Clean/,  cited  ante. 
'  A  part  of  the  case  is  omitted. 
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a  miscarriage,  causing  the  death  of  the  mother  and  child.  The  third 
count  charged  the  same,  and  also  that  he  advised  and  procured  said 
Clara  to  take  certain  drugs  and  medicines  with  like  intent.  •  .  - 

After  some  other  evidence  had  been  given  by  the  same  witness  the 
district  attornej'  offered  to  show  the  d^'ing  declarations  of  Clara  Penrjs 
which  were  objected  to  by  defendant's  counsel.  The  objections  were 
overruled  b^'  the  court  and  evidence  of  the  dying  declarations  admitted. 

The  jury  rendered  a  general  verdict  of  guilty.  .  .  . 

Samuel  A.  £owen,  district  attorney,  for  the  plaintiffs  in  error. 

Jl  A.  Z/yens,  for  the  defendant  in  error. 

Gboveb,  J.  .  .  .  The  court  also  erred  in  receiving  proof  of  the  dec- 
larations of  the  deceased  made  after  she  had  abandoned  all  hopes  of 
life.  Such  evidence  is  admissible,  in  cases  of  homicide,  only  where 
the  death  of  the  deceased  is  the  subject  of  the  charge,  and  the  cir- 
cumstances of  the  death  are  the  subject  of  the  dying  declarations. 
(1  Greenleaf  s  Ev.,  s.  156,  and  cases  cited  in  note  ;  Wilson  v.  Boerem, 
15  J.  E.  286.)  This  is  the  settled  rule,  and  it  is  unnecessary  to  discuss 
the  reasons  upon  which  it  is  founded.  Applying  the  rule  to  this  case, 
the  declarations  were  not  admissible.  The  charge  against  the  prisoner 
was  not  homicide  in  anj*  degree.  The  crime  charged  against  him  is 
that  of  persuading  the  deceased  to  submit  to  the  use  of  an  instrument 
upon  her  person,  and  to  take  drugs  with  intent  to  produce  her  miscar- 
riage, —  in  consequence  of  which  the  death  of  the  child,  and  her  own, 
were  produced.  The  death  of  the  deceased  was  not  a  necessarj-  ingre- 
dient of  the  crime  ;  that  of  the  child  was  sufficient  to  make  the  offence 
a  felony.  The  act  alleged  to  have  been  perpetrated  by  the  pi-isoner 
was  a  crime  under  the  third  section  of  the  statute,  in  the  absence  of 
the  death  of  the  mother  or  child.  Such  death  only  increased  the  degree 
of  the  crime  and  the  punishment  to  be  inflicted. 

The  order  of  the  General  Term,  reversing  the  judgment  of  the  Oyer 
and  Terminer  and  ordering  a  new  trial,  must  be  affirmed. 

All  concur  except  Rapallo,  J.,  not  voting. 

Order  affirmed. ^ 


COMMONWEALTH  v.  HANEY.       ^ 
Supreme  Judicial  Court  op  Massachusetts.     1879. 
[lUported  127  Mass.  455.] 

Indictment  for  the  manslaughter  of  Patrick  Cannon  bj'  kicking  him 
in  the  abdomen,  at  Clinton. 

At  the  trial  in  the  Superior  Court,  before  Brigham,  C.  J.,  for  the 
purpose  of  laying  the  foundation  for  introducing  evidence  of  Cannon's 
dying  declarations,  Christopher  C.  Stone  was  called  as  a  witness,  and 

1  Such  declarations  were  made  admissible  in  New  York  by  statute  in  1875,  and 
in  Massachusetts  in  1889.    Com,  r.  Honur  163  Mass.  S43.  —  Ed. 
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testified  as  follows  :  "  I  am  special  justice  of  the  Police  Court  of  Clin- 
ton, have  seen  the  defendant  and  know  Patrick  Cannon ;  I  think  on 
October  ]  0th  last,  on  a  Thursdaj-,  I  went  to  the  house  of  Patrick  Can- 
non and  saw  him  in  a  small  bedroom  lying  in  bed,  propped  up  by 
pillows,  very  weak,  so  much  so  that  it  was  hard  at  times  to  distinguish 
what  he  said ;  I  should  say  he  was  from  fifty  to  fifty-five  years  old ; 
he  said  he  could  not  live,  when  I  first  spoke  to  him,  and  used  the 
word  '  death  ; '  I  said,  '  I  hope  it  is  not  so  bad  as  that ; '  he  said,  '  I 
cannot  live  ;  '  I  said  '  I  want  your  statement ; '  he  said,  '  I  can  give  it 
if  I  can  have  time ; '  again  he  said,  '  I  cannot  live  long ; '  he  made  a 
statement  to  me,  in  answer  to  my  questions  ;  I  repeated  his  answers  to 
a  clerk  who  was  in  an  adjoining  room,  the  door  between  which  and 
Cannon's  bedroom  was  open,  and  he  immediatel3'  wrote  down  Cannon's 
answers  as  I  gave  them  to  him ;  I  afterward  r6ad  to  Cannon  the  an- 
swers so  written  by  the  clerk,  and  he  said  they  were  correct,  and  signed 
them  by  making  his  mark,  and  I  attested  his  mark ;  he  died,  I  think, 
four  days  afterwards." 

The  witness  then  produced  the  statement  in  writing,  which  purported 
to  be  signed  by  Cannon  by  his  mark,  to  be  attested  by  the  witness,  and 
to  be  sworn  to  before  him.  The  statement  charged  the  defendant  with 
the  assault  alleged  in  the  indictment,  and  narrated  the  particulars ;  but 
said  nothing  about  the  deponent's  expectation  of  death. 

Stone  was  about  to  testify  as  to  the  declarations  made  by  Cannon  to 
him  in  relation  to  the  cause  of  his  expected  death,  and  was  about  to 
use  the  written  statement  to  refresh  his  memory  as  to  said  declarations, 
when,  upon  the  call  of  the  defendant's  counsel,  the  written  statement  was 
put  in  evidence  and  read  to  the  jury,  subject  to  the  defendant's  objection, 
that  it  did  not  appear  affirmatively  that  Cannon,  at  the  time  of  answering 
the  questions  put  to  him  and  affixing  his  mark  to  the  statement,  had  no 
expectation  and  hope  of  recover}' ;  and  that  it  did  not  appear  that  he 
was  then  under  the  impression  of  almost  immediate  dissolution ;  and 
also  by  reason  of  the  manner  in  which  the  statement  was  obtained. 

There  was  evidence  tending  to  prove  that,  when  the  witness  Stone 
obtained  the  declarations  from  Cannon,  the  latter  was  suffering  from 
an  injury  of  which  he  subsequently  died. 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

J.  Hopkins  and  J.  W.  Corcoran,  for  the  defendant. 

G.  Marston,  Attornej'-General,  for  the  Commonwealth. 

Ames,  J.  The  rule  as  to  the  admissibility  of  dying  declarations  does 
not  require  that  they  should  have  been  made  while  the  sufferer  is  liter- 
ally breathing  his  last.  It  is  enough  that  they  were  made  when  he 
understands  that  his  injuries  are  fatal,  and  believes  his  death  to  be  near 
at  hand.  If  he  believed  himself  to  be  in  a  dying  state,  it  is  immater- 
ial that  he  lived  four  days  after  making  the  declaration.  In  Common- 
wealth V.  Cooper,  5  Allen,  495,  and  in  Commonwealth  v.  Roberts,  108 
Mass.  296,  the  death  did  not  occur  till  about  seventeen  days  after.     It 
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is  true  that,  if  he  had  any  expectation  or  hope  of  recovery,  however 
slight,  the  declarations  are  inadmissible.  But  we  find  nothing  in  the 
bill  of  exceptions  that  indicates  that  he  had  any  such  expectation  or 
hope.  On  the  contrary,  his  language,  at  the  time  his  declaration  was 
reduced  to  writing,  imports  that  he  doubted  whether  he  should  live  long 
enough  to  make  his  narration  at  all.  It  is  not  necessarj-  that  the  writ- 
ten statement  should  show  upon  its  face  that  it  was  made  under  the 
apprehension  of  impending  death.  That  is  a  fact  dehors  the  writing, 
and  may  be  proved  by  parol  testimony.  Begina  v.  Sunt,  2  Cox,  C.  C. 
239.     It  was  sufficiently  proved  at  the  trial. 

We  find  nothing  objectionable  in  the  manner  in  which  it  was  obi  ained. 
The  fact  that  his  declaration  was  reduced  to  writing  in  his  presence, 
and  subscribed  and  sworn  to  by  him,  cannot  have  any  effect  to  impair 
the  credit  of  what  he  said.  The  written  paper  was  undoubtedly  inad- 
missible as  a  deposition,  but  the  words  used  hy  the  deceased  were  none 
the  less  primary  evidence  for  having  been  taken  down  by  a  bystander 
in  writing.  3  Russ.  on  Crimes  (4th  ed.),  269.  They  may  be  testified 
to  by  any  witness  who  heard  and  remembers  them.  The  written  state- 
ment was  a  contemporarj'  memorandum  of  what  was  said,  and  the 
witness  had  a  right  to  refer  to  it  for  the  purpose  of  refreshing  his 
memory.  It  was  not  necessary  that  the  examination  of  the  deceased 
should  be  conducted  in  the  manner  of  a  formal  examination  of  a  wit- 
ness at  the  trial.  The  omission  of  the  interrogatories  (if  any  were 
put)  was  immaterial,  and  we  see  no  ground  for  supposing  that  we  have 
not  his  words  exactly  as  they  were  uttered. 

Exceptions  overruled. 


(C.)    DECLARATIONS  IN   QUESTIONS  OF  PEDIGREE. 

GOODRIGHT  d.   STP:VENS  v.   MOSS. 

King's  Bench.     1777. 

[Reported  Cowper,  592.]  ^ 

Upon  showing  cause  whj-  a  new  trial  should  not  be  granted  in  this 
case  Mr.  Justice  "Willes  reported  from  Mr.  Baron  Eyre  as  follows  :  — 

This  was  an  ejectment  for  two  messuages,  &c.,  demised  by  Samuel 
Stevens  on  the  1st  of  March,  1776,  for  seven  years.  Plea,  not  guilty. 
Verdict  for  the  plaintiff. 

The  lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises  for 
'Which  the  ejectment  was  brought,  as  cousin  and  heir-at-law  of  Ann 
Stevens,  who  died  seised.  And  the  only  question  in  the  cause  was, 
whether  the  lessor  of  the  plaintiff  was  the  legitimate  son  of  Francis  and 
Mary  Stevens,  or  was  born  of  Mary  before  their  marriage.  For  the 
plaintiff  the  register  of  the  marriage  of  Francis  Stevens  and  Mary 

1  A  part  of  the  case  is  omitted. 
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Packer,  dated  November  2d,  1703,  and  the  register  of  the  birth  of  the 
lessor  of  the  plaintiff,  in  the  following  words,  "  Christenings,  1704, 
Samuel,  son  of  Francis  and  Mary  Stevens,  baptized  July  ad,"  were 
produced.  It  was  insisted,  on  the  part  of  the  defendant,  "  that  the 
lessor  of  the  plaintiff  was  born  and  privately  baptized  before  the  mar- 
riage, and  that  there  was  a  pubUc  baptism  after  the  marriage,"  which 
accounted  for  the  register.  They  fii'st  offered  witnesses  to  general 
declarations  by  the  father  and  mother,  that  Samuel,  the  lessor  of  the 
plaintiff,  was  born  before  marriage,  which  evidence  Mi;  Baron  Eyre 
was  of  opinion  to  reject.  They  also  offered  evidence  that  there  was  a 
general  reputation  in  the  place  where  the  father  and  mother  and  Samuel 
resided,  "  that  he  was  born  before  marriage,"  which  Mr.  Baron  Ej-re 
was  likewise  of  opinion  to  reject.  They  further  offered  to  produce  one 
Joseph  Dowsell  as  a  witness  to  prove  that  he  had  heard  one  Crips  sa}' 
many  times  "  that  the  lessor  of  the  plaintiff  was  a  base-born  child," 
which  evidence  was  I'ejected  ;  and  lastly,  thej'  offered  an  answer  of  the 
mother  of  the  lessor  of  the  plaintiff  to  a  bill  in  the  Court  of  Chancery 
b^'  the  committee  of  Ann,  a  lunatic,  the  person  last  seised,  against  the 
lessor  of  the  plaintiff  and  his  mother,  in  which  answer  the  mother  de- 
clared him  to  be  illegitimate ;  that  he  was  born  before  marriage,  and 
privately  baptized,  and  again  publicl}'  baptized  after  the  marriage ; 
which  evidence  Mr.  Baron  Eyre  was  also  of  opinion  to  reject.  Where- 
upon a  verdict  passed  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  these  points  of  evidence. 

Mr.  Howarth  and  Mr.  Jones  now  showed  cause. 

Mr.  Wallace  and  Mr.  Bower,  contra. 

Lord  Mansfield.  The  whole  of  this  evidence  has  been  rejected.  If 
any  part  of  it  ought  to  have  been  received  that  is  material,  there  ought 
to  be  a  new  trial ;  and  there  can  be  no  doubt  of  its  being  material. 

This  case  has  been  argued  at-the  bar  with  a  greater  latitude  than  I 
thought  it  could  have  been. ^I'wo  questions  have  been  made:  1st, 
Whether  the  father  and  mother  could  have  been  examined,  if  alive. 
2dlj',  If  they  could,  whether  their  declarations,  though  ever  so  solemn, 
can  be  admitted  as  evidence  after  their  death  J  ,  In  this  case  there  is 
evidence  of  the  fact  of  the  marriage.  But  thCTe  is  no  evidence  of  the 
time  of  the  birth.  The  register  only  proves  the  christening ;  but  non 
constat  from  thence,  when  the  child  was  born.  As  to  the  first  question, 
I  should  as  soon  have  expected  to  hear  it  disputed,  whether  the  attest- 
ing witnesses  to  a  bond  could  be  admitted  to  prove  the  bond.  1  have 
known  it  done  over  and  over  again  ;  and  it  is  much  too  clear  to  admit 
of  a  doubt.  .  .  . 

As  to  the  time  of  the  birth,  the  father  and  mother  are  the  most  proper 
witnesses  to  prove  it.  But  it  is  a  rule,  founded  in  decency,  morality, 
and  policy,  that  they  shall  not  be  permitted  to  say  after  marriage  that 
they  have  had  no  connection,  and  therefore  that  the  offspring  is  spuri- 
ous ;  more  especially  the  mother,  who  is  the  offending  partj'.  That 
point  was  solemnly  determined  at  the  delegates.    But  the  question  of 
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access  or  non-access  is  totally  different  from  giving  evidence  of  the 
time  of  the  birth.  The  next  question  is,  Whether  the  declarations  of 
the  father  and  mother  in  their  lifetime  can  be  admitted  in  evidence 
after  their  death?  Tradition  is  sufficient  in  point  of  pedigree.^  Cir- 
cumstances may  be  proved.  For  instance :  Suppose  from  the  hour 
of  one  child's  birth  to  the  death  of  its  parent,  it  had  always  been 
treated  as  illegitimate,  and  another  introduced  and  considered  as 
the  heir  of  the  family,  that  would  be  good  evidence.  An  entry  in 
a  father's  family  Bible,  an  inscription  on  a  tombstone,  a  pedigree 
hung  up  in  the  family  mansion  (as  the  Duke  of  Buckingham's  was), 
are  all  good  evidence.  So  the  declarations  of  parents  in  their  life- 
time. I  have  known  advice  given  to  a  father  and  mother  to 
make  attested  declarations  in  writing  under  their  hand  of  the  pre- 
cise time  of  the  birth  of  the  bastard  eigne  and  the  subsequent  mar- 
riage, to  prevent  controversy  in  the  family  touching  the  inheritance. 
If  the  credit  of  such  declarations  is  impeached,  it  must  be  left  to  the 
jury  to  judge  of.  As  to  the  declaration  made  by  the  mother  of  the 
present  plaintiff,  in  her  answer  to  the  bill  filed  against  her  in  the  Court 
of  Chancerj',  it  is  not  like  offering  a  deposition  or  an  answer  in  evidence 
against  a  person  not  a  party  to  the  original  suit.  That  cannot  be  done 
for  this  reason,  because  such  person  has  it  not  in  his  power  to  cross- 
examine.  But  here  the  answer  is  offered  only  as  evidence  under  her 
hand,  of  her  having  made  such  declaration.  Therefore  I  am  of  opinion 
that  as  part  of  the  evidence,  which  was  material  in  this  case,  and  which 
ought  to  have  been  admitted,  was  rejected ;  there  must  be  a  new 
trial.  Jg^ 

Aston,  J.  I  am  of  the  same  opinion.  Djhink  rejecting  the  general 
declarations  of  the  father  and  mother  was  wrong.  And  here  the  decla- 
rations are  not  inconsistent  with  the  register,  but  are  rather  strengthened 
by  it  For  if  the  chijd<was  born  after  the  marriage,  the  mother  did  not 
go  above  eight  months 

WiLLEs,  J.    I  am'rffthe  same  opinion. 

Per  Cur.  Rule  for  a  new  trial  absolute. 

^"  I  accede  to  the  doctrine  of  Lord  Mansfield,  a3  it  has  heen  stated  from  Cowper  ; 
but  it  must  be  understood,  as  it  hag  been  practised,  and  acted  upon  ;  and  one  word  in 
that  passage  wants  explanation.  It  was  not  the  opinion  of  Lord  Mansfield,  or  of  any 
Judge,  that  tradition,  generally,  is  evidence  even  of  pedigree ;  the  tradition  must  be 
from  persons  having  such  a  connection  with  the  party  to  whom  it  relates  that  it  is 
natural  and  likely,  from  their  domestic  habits  and  connections,  that  they  are  speaking 
the  truth,  and  that  they  could  not  be  mistaken."  —  Lord  Eldon,  in  Whiteloeke  v. 
Saker,  13  Ves.  514  (1807).  See  also  Haddock  v.  B.  &  M.  R.  B.,  3  Allen,  298  (1862) 
—  Ed. 
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VOWLES  V.  YOUNG. 

CHANCBEr.      1806. 
[Reported  18  Fes.  140.]^ 

An  issue  having  been  directed  under  a  bill  of  redemption,  the  plain- 
tiffs claiming  as  co-heirs  at  law,  upon  the  trial  before  Baron  Graham  at 
the  Assizes,  a  verdict  was  found  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial  upon  two  grounds :  1st,  that  the 
Judge  had  improperly  rejected  the  evidence  of  Thomas  Roberts  that 
he  had  heard  Samuel  Noble,  the  husband  of  Mary  Noble,  say  she  was 
illegitimate  ;  2dly,  that  the  evidence  produced  by  the  plaintiffs,  one  part 
of  which,  an  entrj'  in  a  register,  was  admitted  to  be  a  forgery  through- 
out, was  not  sufficient  to  sustain  the  verdict. 

The  Solicitor-  General  [/SiV  Samuel  Romilly]  and  Mr.  Hart,  in  sup- 
port of  the  motion. 

Serjeant  Lens,  Mr.  Michards,  Mr,  Burrough,  and  Mr.  Seald,  in 
support  of  the  verdict. 

The  Lord  Chancellor  [Eeskine].  .  .  .  Courts  of  law  are  obliged 
in  cases  of  this  kind  to  depart  from  the  ordinary  rules  of  evidence,  as 
it  would  be  impossible  to  establish  descents  according  to  the  strict 
rules  by  which  contracts  are  established,  and  subjects  of  property  regu- 
lated ;  requiring  the  facts  from  the  mouth  of  the  witness  who  has  the 
knowledge  of  them.  In  cases  of  pedigree  therefore  recourse  is  had  to 
a  secondary  sort  of  evidence,  —  the  best  the  nature  of  the  subject  will 
admit,  establishing  the  descent  from  the  only  sources  that  can  be  had. 
Perhaps,  while  the  feudal  tenures  prevailed,  with  the  ancient  inquisi- 
tions as  inquisitions  post  mortem,  opportunities  of  establishing  descents 
were  afforded  much  superior  even  to  the  modern  means  b}'  the  register 
of  births  and  baptisms.  The  heads  of  families  upon  those  occasions 
made  solemn  declarations,  which  were  matter  of  record,  and  threw  a 
great  light  upon  questions  of  inheritance. 

If  the  declaration  of  the  husband  is  not  to  be  received  to  prove  the 
legitimacy  or  illegitimacy  of  his  wife,  as  a  distant  relation  might,  which 
seems  to  be  contended,  the  extent  of  that  proposition  must  be  considered. 
Suppose  the  question  were  whether  she  was  the  daughter  of  A.  or  B.,  his 
evidence  might  equally  be  rejected  upon  the  question  whether  she  de- 
scended from  one  stock  or  another ;  j-et,  as  far  as  hearsay  is  evidence 
of  anything  within  the  knowledge  of  a  man,  no  man  can  be  supposed 
ignorant  of  the  reputation  of  the  descent  of  his  wife  ;  and  the  law,  ad- 
mitting probability  upon  such  a  subject,  always  receives  reputation  of 
descent.  It  is  not  necessary  to  trace  her  from  her  birth.  If  the  repu- 
tation of  descent  is  evidence,  and  it  may  be  established  by  a  relation, 
however  distant,  the  subject  deserves  consideration  with  reference  to 

J  A  part  of  the  case  is  omitted. 
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the  person  who  has  the  best  means  of  knowing  the  fact.  I  admit  the 
rule  of  evidence,  and  the  reason  of  it,  as  between  husband  and  wife. 
They  are  considered  as  one  person  ;  and  the  very  foundation  of  society 
would  be  shaken  if  that  exception  had  not  been  made.  But  it  must  be 
considered,  whether  that  can  extend  to  mere  collateral  declarations  of 
this  kind,  where  there  is  no  interest  in  the  husband.  The  objection 
must  go  the  length  of  extinguishing  the  husband's  evidence  altogether, 
up  to  the  point  I  mentioned,  —  vjhether  the  wife  descended  from  one 
stock  or  another,  though  the  husband  must  be  supposed  to  have  a  more 
intimate  knowledge  upon  that  subject  than  a  distant  relation. 

Upon  questions  of  pedigree  inscriptions  upon  tombstones  are  ad- 
mitted, as  it  must  be  supposed  the  relations  of  the  family  would  not 
permit  an  inscription  without  foundation  to  remain.  So  engravings 
upon  rings  are  admitted,  upon  the  presumption  that  a  person  would  not 
wear  a  ring  with  an  error  upon  it.  I  take  this  question  with  the  quali- 
fication that  has  been  stated,  riot  whether  the  husband  had  heard  the 
fact  from  any  of  his  wife's  relations,  but  whether  he  knew  it ;  viz. 
whether  he  had  such  knowledge  as  is  necessary  to  establish  that  kind 
of  fact.  .  .  . 

Nov.  26th.  The  Loed  Chancellor  [Eeskine].  I  continue  of  the 
opinion  I  expressed.  .  .  .  My  opinion  is,  that  the  Judge  has  given  too 
narrow  a  construction  "  to  the  family  "  of  the  person,  whose  descent  or 
legitimacy  is  to  be  established.  I  have  been  concerned  in  many  cases 
where  it  was  necessary  to  deduce  pedigrees  from  very  remote  times, 
particularly  before  the  establishment  of  registers,  when  resort  was  had 
to  inquisitions  post  mortem  /  and  the  consequence  would  have  been 
most  dangerous  if  the  evidence  of  the  head  of  the  familj-  had  been  ex- 
cluded, which  might  cause  a  great  chasm.  The  law  resorts  to  hearsay 
fof  relations  upon  the  principle  of  interest  in  the  person,  from  whom  the 
/  descent  is  to  be  made  out ;  ^  and  it  is  not  necessary  that  evidence  of 
consanguinity  should  have  the  correctness  required  as  to  other  facts. 
If  a  person  says  another  is  his  relation  or  next  of  kin,  it  is  not  neces- 
sary to  state  how  the  consanguinitj'  exists.  It  is  sufficient  that  he  saj's 
A.  is  his  relation,  without  stating  the  particular  degree,  which  perhaps 
he  could  not  tell,  if  asked.  But  it  is  evidence  from  the  interest  of  that 
person  in  knowing  the  connections  of  the  familj-.  Therefore  the  opinion 
of  the  neighborhood  of  what  passed  among  acquaintance  will  not  do. 

1  This  remark  of  Lord  Erskine,  with  other.i  in  the  context,  is  often  quoted,  as  if  it 
afforded  a  clear  test ;  e.  g.  in  1  Greenl.  Ev.  s.  103,  and  Blackburn  v.  Orawfords,  3  Wall. 
187.  But  within  a  few  months  after  it  was  made  Lord  Eldon  had  returned  to  office, 
and  put  forward  a  very  different,  suggestion.  In  Whitelocke  v.  Baker,  13  Yes.  514, 
after  making  the  remark  quoted  in  the  note  on  a  previous  page  (p.  372),  he  added  : 
"The  whole  goes  upon  that:  declarations  in  the  family,  descriptions  upon  monu- 
ments, descriptions  in  Bibles  and  Registry  Books,  —  all  are  admitted  upon  the  prin- 
ciple that  they  are  the  natural  effusions  of  a  party  who  must  know  the  truth,  and 
who  speaks  upon  an  occasion  when  his  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth."  Neither  of  these  suggestions  has 
been  found  to  afford  a  decisive  test.  —  Ed. 
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Consider  then  whether  the  knowledge  of  the  husband  as  to  the  legiti- 
macy of  his  wife  is  not  likely  to  be  more  intimate,  and  his  interest 
stronger,  than  that  of  any  relation,  however  near  in  blood.  First,  if  she 
has  an  estate  tail,  he  is  tenant  by  the  curtesj-.  Has  he  not  an  inter- 
est in  knowing  her  legitimacy,  his  expectation  depending  upon  it?  So 
as  to  personal  estate,  he  is  entitled  to  all  that  comes  to  her.  Is  not 
that  a  strong  interest?  The  honor  of  the  husband  and  family  are  also 
connected  with  it.  The  principle  upon  which  this  direction  was  given, 
that  the  husband  is  not  to  be  considered  one  of  the  family  for  this  pur- 
pose, and  cannot  speak  as  to  her  legitimacj',  either  for  or  against  it, 
except  by  hearsay  from  one  of  the  familj-,  must  determine  also  that  he 
could  not  be  admitted  to  say  whether  she  is  of  one  familj'  or  another.  I 
am  very  apprehensive  of  the  consequences  of  that.  "What  weight  this 
evidence  is  to  have  is  another  consideration.  The  husband  might  be 
separated  from  her,  or  might  wish  to  disparage  her.  How  much  or 
how  little  weight  it  ought  to  have  will  be  the  subject  of  consideration  at 
the  trial.  Here  we  are  upon  the  question  whether  it  is  to  be  admitted 
or  not,  and  upon  that  point  I  think  there  must  be  a  new  trial. 
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King's  Bench.     1807. 

[Meported  8  Host,  539.] 

On  appeal  to  the  Sessions  from  an  order  of  justices,  removing  William 
Harris,  his  wife,  and  children,  by  name,  from  the  parish  of  Cranbrooke 
to  the  parish  of  Erith,  both  in  the  County  of  Kent,  the  order  was  con- 
firmed, subject  to  the  opinion  of  tliis  Court  on  the  following  case. 

The  respondents,  in  support  of  their  ease,  examined  the  pauper,  W. 
Harris  ;  who  stated  that  about  twenty  years  ago,  being  then  about  four- 
teen years  old,  he  remembered  being  at  Erith  with  his  father  from  the 
month  of  June  to  the  Michaelmas  following.  That  they  lived  in  a  barn, 
having  no  fixed  residence,  but  travelling  the  countr}'  from  place  to  place. 
That  he  remembered  being  at  other  places  before  this  sojourning  at 
Erith.  And  that  his  father,  who  was  now  dead,  had  told  him  that  he 
(the  pauper)  was  born  a  bastard  at  Erith,  and  had  pointed  to  that  place 
as  they  were  passing ;  telling  him  that  that  was  the  place  of  his  (the 
pauper's)  birth.  The  pauper  further  stated  that  he  followed  the  same 
wandering  life  that  his  father  had  done,  and  never  resided  permanently 
in  any  place,  and  had  done  no  act  tO'  gain  a  settlement.  The  respond- 
ents also  proved  a  search  made  in  the  books  of  the  parish  of  Erith, 
and  that  no  register  of  the  pauper's  baptism  was  to  be  found  there. 
There  was  no  other  evidence ;  and  the  Sessions,  being  of  opinion  that 
this  was  sufficient  evidence  of  the  pauper's  birth  in  Erith,  confirmed 
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the  order,  subject  to  the  opinion  of  this  Court,  Whether  upon  the  facts 
above  stated,  such  evidence  were  admissible  to  prove  the  pauper's  set- 
tlement in  the  parish  of  Erith  ? 

Taddy  and  Andrews,  in  support  of  the  order. 

Pitcairn  and  £erens,  contra. 

The  Court,  considering  that  the  decision  of  this  case  might  affect  the 
general  question  of  hearsaj'  declarations  of  the  family'  in  cases  of  pedi- 
gree (though  they  thought  this  case  went  further  than  anj-  of  those), 
directed  the  matter  to  stand  over  for  some  daj's  ;  when 

Lord  Ellenboeotjgh,  C.  J.,  delivered  their  opinion. 

This  was  a  case  in  which  the  question  was,  whether  the  hearsay  dec- 
laration of  the  father  of  a  bastard  child,  as  to  the  place  of  his,  the 
bastard's  birth,  were  competent  evidence  of  that  fact?  The  only  doubt 
which  has  been  introduced  into  this  case  has  arisen  from  improperly 
considering  it  as  a  question  of  pedigree.  The  controversy  was  not,  as 
in  a  case  of  pedigree,  from  what  parents  the  child  has  derived  its  birth  ; 
but  in  what  place  an  undisputed  birth,  derived  from  known  and  ac- 
knowledged parents,  has  happened.  The  point  thus  stated  turns  on  a 
single  fact,  involving  no  question  but  of  locality ;  and  therefore  not 
falling  within  the  principle  of,  or  governed  bj^  the  rules  applicable  to, 
cases  of  pedigree  ;  and  is  to  be  proved,  therefore,  as  other  facts  gener- 
ally are  proved,  according  to  the  ordinaj"}'  course  of  the  common  law ; 
that  is,  by  evidence  to  which  the  objection  of  hearsay  does  not  apply. 
Upon  this  short  ground,  therefore,  without  further  adverting  to  the 
several  points  made  in  argument,  we  are  of  opinion  that  evidence  of 
the  father's  declaration  as  to  tl\e  birth-place  of  the  pauper,  the  bastard, 
ought  not  to  have  been  receivemt  and  of  course  that  the  rule  nisi  for 
quashing  the  order  of  Sessions  must  be  made  absolute. 


In  the  Berkeley  Peerage  Case,  4  Campbell,  401,  in  1811,  there  was 
a  petition  to  the  Crown  that  a  writ  might  be  issued  to  summon  the 
petitioner  to  parliament  by  the  title  of  Earl  of  Berkelej',  as  eldest  son 
of  the  late  Earl  by  Mary,  Countess  of  Berkeley.  He  was  their  son,  but 
his  legitimacj'  was  disputed ;  it  was  a  question  whether  the  parents 
had  been  privately  married  in  1785,  the  year  before  he  was  born.  In 
a  hearing  before  the  Committee  of  Privileges  of  the  House  of  Lords, 
the  admission  of  certain  evidence  tending  to  prove  such  a  private  mar- 
riage, was  opposed  by  counsel  representing  another  son  of  the  late  Earl, 
who  was  the  oldest  son  born  after  an  admitted  public  marriage  in  1796. 
Thereupon  the  judges  were  summoned,  and  the  following  questions 
were  submitted  by  the  House  of  Lords  to  their  consideration  :  — 

1.  "  Upon  the  trial  of  an  ejectment  respecting  Black  Acre,  be- 
tween A.  and  B.,  in  which  it  was  necessary  for  A.  to  prove  that  he  was 
the  legitimate  son  of  J.  S.,  A.,  after  proving  by  other  evidence  that 
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J.  S.  was  his  reputed  father,  offered  to  give  in  evidence  a  deposition 
made  by  J.  S.  in  a  cause  in  Chancery,  instituted  by  A.  against  C.  D., 
in  order  to  perpetuate  testimony  to  the  alleged  fact  disputed  by  C.  D., 
that  he  was  the  legitimate  son  of  J.  S.,  in  which  character  he  claimed 
an  estate  in  remainder  in  White  Acre,  which  was  also  claimed  in  re- 
mainder by  C.  D.  B.,  the  defendant  in  the  ejectment,  did  not  claim 
Black  Acre  under  either  A.  or  C.  D.,  the  plaintiff  and  defendant  in  the 
Chancery  suit. 

"According  to  law,  could  the  deposition  of  J.  S.  be  received  upon 
the  trial  of  such  ejectment,  against  B.  as  evidence  of  declarations  of 
J.  S.,  the  alleged  father,  in  matters  of  pedigree? 

2.  "  Upon  the  trial  of  an  ejectment  respecting  Long  Acre  between 
E.  and  F.,  in  which  it  was  necessarj'  for  E.  to  prove  that  he  was  the 
legitimate  son  of  W.,  the  said  W.  being  at  that  time  dead,  E.,  after 
proving  by  other  evidence  that  W.  was  his  reputed  father,  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible  W.  had  made  such 
entry  in  his  own  handwriting,  that  E.  was  his  eldest  son,  born  in  law- 
ful wedlock  from  G.,  the  wife  of  W.,  on  the  1st  day  of  May,  1778,  and 
signed  by  W.  himself. 

"  Could  such  entrj-  in  such  Bible  be  received  to  prove  that  E.  is  the 
legitimate  son  of  W.,  as  evidence  of  the  declaration  of  W.  in  matter  of 
pedigree  ? 

3.  "  Upon  the  trial  of  an  ejectment  respecting  Little  Acre  between 
N.  and  P.,  in  which  it  was  necessary  for  N.  to  prove  that  he  was  the 
legitimate  son  of  T.,  the  said  T.  being  at  that  time  dead;  N.,  after 
proving  by  other  evidence  that  T.  was  his  reputed  father,  offered  to 
give  in  evidence  an  entr}'  in  a  Bible,  in  which  Bible  T.  had  made  such 
entry  in  his  own  handwriting  that  N.  was  his  eldest  son,  born  in  lawful 
wedlock  from  J.,  the  wife  of  T.,  on  the  1st  daj'  of  May,  1778,  and  signed 
by  T.  himself;  and  it  was  pi-oved  in  evidence  on  the  said  trial  that  the 
said  T.  had  declared  '  that  he  T.  had  made  such  entry  for  the  express 
purpose  of  establishing  the  legitimacy  and  the  time  of  the  birth  of  his 
eldest  son  N.,  in  case  the  same  should  be  called  in  question,  in  any 
case  or  in  any  cause  whatsoever,  b^-  an}-  person,  after  the  death  of  him 
the  said  T.' 

"  Could  such  entry  in  such  Bible  be  received  to  prove  that  N.  is  the 
legitimate  son  of  T.,  as  evidence  of  the  declaration  of  T.  in  matter  of 
pedigree?" 

Upon  the  first  question,  the  judges  not  being  unanimous,  they  de- 
livered their  opinions  seriatim. 

The  opinion  of  Graham,  B.,  was  in  favor  of  receiving  the  deposition 
named  in  the  first  question,  as  a  declaration,  on  the  ground  that  he  had 
never  heard  of  any  rule  which  would  reject  it,  and  on  grounds  of  prin- 
ciple and  expediency.  Six  judges  gave  opinions  against  receiving  it. 
As  regards  the  second  and  third  questions  the  judges  were  unani- 
mous. The  opinion  of  the  Chief  Justice  of  the  Common  Pleas  is  here 
given :  — 
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Mansfield,  C.  J.  By  the  general  rule  of  law,  nothing  that  is  said  by 
any  person  can  be  used  as  evidence  between  contending  parties,  unless 
it  is  delivered  upon  oath  in  the  presence  of  those  parties.  With  two 
exceptions,  this  rule  is  adhered  to  in  all  civil  cases.  Some  inconveni- 
ence no  doubt  arises  from  such  rigor.  If  material  witnesses  happen  to 
die  before  the  trial,  the  person  whose  case  they  would  have  established 
may  fail  in  the  suit.  But  although  all  the  Bishops  on  the  bench  should 
be  ready  to  swear  to  what  they  heard  these  witnesses  declare,  and  add 
their  own  implicit  belief  of  the  truth  of  the  declarations,  the  evidence 
could  not  be  received.  Upon  this  subject  the  laws  of  other  countries 
are  quite  different ;  they  admit  evidence  of  hearsay  without  scruple. 
There  is  not  an  appeal  from  the  neighboring  kingdom  of  Scotland  in 
which  j'ou  will  not  find  a  great  deal  of  hearsay  evidence  upon  everj' 
fact  brought  into  dispute.  This  has  struck  many  persons  as  a  great 
absurdity  and  defect  in  the  law  of  that  country.  But  the  different  rules 
which  prevail  there  and  with  us  seem  to  me  to  have  a  reasonable  foun- 
dation in  the  different  manner  in  which  justice  is  administered  in  the 
two  countries.  In  Scotland,  and  most  of  the  Continental  States,  the 
judges  determine  upon  the  facts  in  dispute  as  well  as  upon  the  law ; 
and  they  think  tliere  is  no  danger  in  their  listening  to  evidence  of  hear- 
say, because  when  they  come  to  consider  of  their  judgment  on  the 
merits  of  the  case,  they  can  trust  themselves  entirely  to  disregard  the 
hearsaj'  evidence,  or  to  give  it  anj'  little  weight  which  it  ma}'  seem  to 
deserve.  But  in  England,  where  the  jury  are  the  sole  judges  of  the 
fact,  hearsay  evidence  is  properly  excluded,  because  no  man  can  tell 
what  effect  it  might  have  upon  their  minds.  To  the  general  rule  with  us 
there  are  two  exceptions :  first,  on  the  trial  of  rights  of  common  and 
other  rights  claimed  b}'  prescription ;  and  secondly,  on  questions  of 
pedigree.  With  respect  to  all  these,  the  declarations  of  deceased 
persons,  who  are  supposed  to  have  had  a  personal  knowledge  of  the 
facts,  and  to  have  stood  quite  disinterested,  are  received  in  evidence. 
In  cases  of  general  rights,  which  depend  upon  immemorial  usage,  living 
witnesses  can  only  speak  of  their  own  knowledge  to  what  has  passed  in 
their  own  time  ;  and  to  supplj'the  deflciencj',  the  law  receives  the  decla- 
rations of  persons  who  are  dead.  There,  however,  the  witness  is  onlj' 
allowed  to  speak  to  what  he  has  heard  the  dead  man  saj'  respecting  the 
reputation  of  the  right  of  way,  or  of  common,  or  the  like.  A  declara- 
tion with  regard  to  a  particular  fact,  which  would  support  or  negative 
the  right,  is  inadmissible.  In  matters  of  pedigree,  it  being  impossible 
to  prove  by  living  witnessesTIife-TetatioiisFips  of  past  generations,  the 
decTa'rations~drdeceaged  members'of  the  family  are  admitted  ;  but  here, 
as  the  reputation  must  proceed  on  particular  facts,  such  as  marriages, 
births,  and  the  like,  from  the  necessity  of  the  thing,  the  hearsay  of  the 
family  as  to  tliese  particular  facts  is  not  excluded.  General  rights  are 
naturally  talked  of  in  the  neighborhood,  and  family  transactions  among 
the  relations  of  the  parties.  Therefore,  what  is  thus  dropped  in  con- 
versation upon  such  subjects  may  be  presumed  to  be  true.     But  after 
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a  dispute  has  arisen,  the  presumption  in  favor  of  declarations  fails  ;  and 
to  admit  them  would  lead  to  the  most  dangerous  consequences.  Ac- 
cordingly, I  know  no  rule  better  established  in  practice  than  this,  that 
such  declarations  shall  be  excluded.  With  respect  to  questions  of  pre- 
scription, I  have  known  many  instances  in  which  the  rule  has  been 
acted  upon.  I  never  heard  the  contrarj^  contended  either  as  counsel  or 
judge.  I  think  the  rule  is  equally  applicable  to  questions  of  pedigree ; 
and  the  violation  of  it  here  would  be  still  more  alarming.  There  is  no 
difference  between  the  declarations  of  a  father  and  those  of  any  other 
relative  ;  and  if  the  declarations  of  a  father  after  the  suit  has  begun  be 
receivable,  so  must  the  declarations  of  all  related  to  the  parties,  what- 
ever their  station  in  society,  and  whatever  their  private  character.  I 
do  not  feel  that  much  mischief  is  likely  to  arise  from  such  declarations 
being  rejected.  This  question  supposes  J.  S.  to  be  the  reputed  father ; 
and  evidence  of  reputation  must  previously  be  given  aliunde  to  render 
the  declaration  admissible.  If  the  father  is  proved  to  have  brought  up 
the  party  as  his  legitimate  son,  this  is  sufiicient  evidence  of  legitimacy' 
till  impeached,  and  indeed  it  amounts  to  a  daily  assertion  that  the  son 
is  legitimate.  On  principle  I  think  the  evidence  inadmissible.  The 
weight  of  authority  I  think  inclines  to  the  same  side.  In  the  fajnous 
Douglas  Cause  hearsay  evidence  of  all  sorts  was  received  ;  but  that 
cause  was  tried  by  the  law  of  Scotland,  according  to  which  it  was  re- 
ceivable. In  the  Anglesea  Cause  man}-  declarations  of  deceased  per- 
sons were  given  in  evidence ;  but  after  an  attentive  examination 
I  cannot  find  that  any  of  these  had  been  made  after  the  dispute 
had  occurred.  I  myself  took  a  note  at  the  time  of  the  case  before 
Lord  Camden,  which  states  that  on  a  question  of  the  legitimacy  of  the 
son,  the  declarations  of  the  mother  as  to  her  marriage,  made  after  the 
commencement  of  the  suit,  were  received  after  objection  taken  and  de- 
bate had  ;  but  not  a  word  appears  to  have  been  said  of  the  prior  decision 
of  Lord  Chief  Baron  Reynolds.  Had  it  been  cited,  I  make  no  doubt 
that  I  should  have  enriched  my  store  of  notes  with  some  account  of  it. 
In  Goodright  v.  Moss,  the  objection  to  the  answer  that  it  was  post 
litem  motam.  does  not  seem  to  have  been  taken ;  and  upon  examination 
it  will  be  found  that  the  new  trial  was  granted  on  the  ground  that  the 
general  declarations  of  the  father  and  mother  had  been  rejected.  I  am 
not  aware  of  any  other  authority  upon  the  subject  in  our  law ;  but 
the  distinction  of  declarations  ante  litam  motam  and  post  litem,  m,o- 
tam  is  clearly  taken  in  a  foreign  treatise  of  great  learning,  entitled  De 
Probationibus}  . 

I  have  now  only  to  notice  the  observation  that  to  exclude  declara- 
tions you  must  show  that  the  lis  mota  was  known  to  the  person  who  made 
them.  There  is  no  such  rule.  The  line  of  distinction  is,  the  origin  of 
the  controversj',  and  not  the  commencement  of  the  suit.  After  the 
controversy  has  originated,  all  declarations  are  to  be  excluded,  whether 
it  was  or  was  not  known  to  the  witness.  If  an  inquiry  were  to  be  in- 
1  I  have  not  been  able  to  procure  a  copy  of  this  book. 


380  BERKELEY   PEERAGE   CASE.  [CHAP.  II. 

stituted  in  each  instance,  whether  the  existence  of  the  controversy  was 
or  was  not  known  at  the  time  of  the  declaration,  much  time  would  be 
wasted,  and  great  confusion  would  be  produced.  For  these  reasons  I 
conceive  that  the  deposition  now  offered  in  evidence  is  not  admissible. 
And  I  should  inform  j-our  Lordships  that  Mr.  Justice  Chambee,  who 
attended  this  case  hitherto,  is  prevented  by  illness  from  attending  the 
House  to-day ;  but  he  authorizes  me  to  say  that  he  perfectly  concurs  in 
the  opinion  now  delivered  bj"^  the  majority  of  the  judges. 

Mansfield,  C.  J.,  then  proceeded  to  deliver  the  unanimous  opinion 
of  the  judges  on  the  second  and  third  questions  submitted  to  them. 

Referring  to  the  second,  he  said  :  I  cannot  answer  this  question  with- 
out adding  something  to  the  answer  beyond  what  is  in  question  ;  be- 
cause it  supposes  that  an  entry  written  by  a  father  in  a  Bible  would  be 
of  more  weight  than  the  same  written  in  an}'  other  book.  Now  I  know 
no  difference  between  a  father  writing  anything  respecting  his  son  in  a 
Bible  and  his  writing  it  in  any  other  book,  or  on  any  other  piece  of 
paper ;  and  therefore  the  answer  I  would  give  is,  that  such  a  writing  by 
a  father  in  a  Bible,  or  in  any  other  book,  or  upon  any  other  piece  of 
paper,  would  be  a  declaration  of  that  father  in  the  understanding  of  the 
law,  jjind  like  other  declarations  of  the  father  might  be  admitted  in  evi- 
dence. Were  it  to  appear  in  your  Lordship's  journals  that  the  answer 
was  given  in  the  very  words  of  the  question,  some  persons  might  sup- 
pose that  the  admissibility  of  the  entry  depended  upon  its  being  written 
in  a  Bible,  and  therefore  I  submit  that  the  answer  should  be  "that 
such  a  writing  in  a  Bible,  or  any  other  book,  or  on  any  other  piece  of 
paper,  would  be  admissible  in  evidence  as  a  declaration  of  the  father  in 
matter  of  a  pedigree." 

The  third  question  is  the  same  in  effect,  with  the  addition  that  the 
father  is  proved  to  have  declared  that  he  had  made  such  entry  for  the 
express  purpose  of  establishing  the  legitimacy  of  his  son,  and  the  time 
of  birth,  in  case  the  same  should  be  called  in  question  after  the  father's 
death.  The  opinion  of  the  judges  is,  that  the  entry  would  be  receivable 
in  evidence,  notwithstanding  the  professed  view  with  which  it  was  made. 
Its  particularity  would  be  a  strong  circumstance  of  suspicion  ;  but  still 
it  would  be  receivable,  whatever  the  credit  might  be  to  which  it  would 
be  entitled.  Of  course  I  should  wish  the  same  addition  to  be  made  ip 
this  as  to  the  former  answer,  —  "a  Bible,  or  any  other  book,  or  any 
other  piece  of  paper." 

The  Lords  Eldon,  Ellenborough,  and  Eedesdale  gave  opinions 
for  rejecting  the  evidence  of  a  deposition  by  the  late  Earl,  substantially 
like  that  described  in  the  first  question  ;  and  the  Committee  of  Privi- 
leges unanimously  resolved  that  the  claimant  had  not  made  his  claim 
good.^ 

1  "The  doctrine  of  Us  mota  .  .  .  has  only  heen  introduced  since  the  Berkeley 
Peerage  Case."  —  Paeke,  B.,  in  JDavies  v.  Lowndes,  6  M.  &  G.  p.  518.  —  Ed. 
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JOHNSON  V.   LAWSON   et  al. 
,     Common  Pleas.     1824. 
[Beported  2  Bing.  86.] 

This  cause  was  tried  at  the  Kent  Summer  assizes,  1823,  before 
Graham,  B. 

The  question  for  the  jury  was,  whether  one  Francis  Lidgbird  (whose 
claim  the  plaintiff  supported)  or  Henry  Wilding  (whose  claim  the  de- 
fendant   supported)    was  heir-at-law  to  Henry  Lidgbird,   who  died 
,  seised  of  certain  lands  in  October,  1820,  and  was  the  son  of  John 
Lidgbird,  formerly  sheriif  of  Kent. 

In  consequence  of  a  separation  having  taken  place  between  John  the 
sheriff  and  his  wife,  their  son  Henry  was  brought  up,  from  about  the 
age  of  nine  months,  with  Miss  Weller,  afterwards  Mrs.  Hollinworth, 
till  he  went  to  college,  and  he  spent  his  vacations  at  Mrs.  Hollinworth's 
house :  John  Lidgbird,  the  sheriff,  was  on  the  point  of  marriage  with 
Mrs.  Hollinworth  (which  was  prevented  by  his  son  Henry),  and  after 
the  death  of  John,  Henry  lived  with  Mrs.  Hollinworth  for  twentj'-three 
or  twenty-four  years,  and  she  was  the  only  person  in  his  confidence; 
tins  was  proved  by  Mrs.  Lucretia  Pakenham,  niece  of  Mrs.  Hollin- 
worth, who  had  died  before  the  trial. 

On  the  part  of  the  plaintiff  it  was  proposed,  among  other  evidence,  to 
give  evidence  of  declarations  made  by  Mrs.  Hollinworth,  as  to  Francis 
Lidgbird  being  the  heir  of  Henry,  who  died  seised ;  but  the  learned 
judge  refused  to  receive  such  evidence. 

It  was  then  proved  by  Mrs.  Elizabeth  Withers,  that  a  Mrs.  King  had 
been  Henry  Lidgbird's  housekeeper  for  twenty-four  years,  and  it  was 
proposed  to  give  evidence  of  declarations  by  Mrs.  King,  who  was  no 
longer  living,  as  to  Francis  Lidgbird  being  the  heir  to  Henrj-,  but  this 
was  objected  to  by  defendant's  counsel :  and  Mr.  Baron  Graham  re- 
jected it,  saying  "  that  it  seemed  to  him  to  be  carrying  the  principle  of 
hearsay  evidence  too  far;  De  Grey,  C.  J.,  having  laid  it  down,  that  it 
must  be  confined  to  persons  who  are  members  of  the  family." 

Another  witness,  Mrs.  Sophia  Eidley,  was  also  called,  to  give  similar 
proof  of  declarations  by  Mrs.  Hollinworth  and  Mrs.  King,  but  was  also 
rejected. 

A  verdict  having  been  found  for  the  defendants,  Peake,  Serjt.,  ob- 
tained a  rule  nisi  for  a  new  trial,  against  which  Taddy,  Serjt.,  was  to 
have  shown  cause ;  but  the  Court  called  on  Peake  to  support  his 
rule,  [who  said]  .... 

The  declarations  of  a  husband  have  been  received  with  regard  to  the 
kindred  of  his  wife ;  and  in  Vowles  v.  Young,  13  Ves.  146,  and  White- 
locke  V.  Baker,  13  Ves.  514,  the  arguments  of  the  Lord  Chancellor  only 
go  to  the  exclusion  of  entire  strangers.    BuUer,  J.,  in  Rex  v.  ErisweU, 
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3  T.  K.  719,  saj's,  that  declarations  of  persons  not  of  the  family  may  be 
received,  and  he  refers  to  Brown  v.  Shelly,  Easter,  1776.  [Buerough, 
J.  I  went  the  same  circuit  as  Buller,  J.,  and  I  never  knew  such  evi- 
dence admitted.]  In  the  same  case.  Lord  Kenyon,  though  he  does  not 
speak  so  positively,  says  that  perhaps  the  declarations  of  persons  who 
lived  in  intimacy  with  the  family  are  receivable.  The  principle  on 
which  the  declarations  of  a  husband  are  admitted  applies  equally  to  the 
case  of  an  old  servant.  The  husband  can  only  know  the  particulars  of 
his  wife's  family  from  his  intimate  connection  with  her ;  and  a  con- 
fidential servant  has  equal  opportunities  of  learning  the  state  of  his 
master's  familj'. 

In  Moe  dem.  Sushell  v.  Gore,  at  Lancaster  Summer  assizes,  1763, 
Perrott,  B.,  received  the  declarations  of  an  acquaintance,  and  said, 
that  the  declarations  of  servants  were  often  admitted  ;  and  according  to 
a  MS.  note  of  £rown  v.  Shelly,  a  person  was  called  to  give  evidence 
of  what  he  had  heard  a  deceased  physician  report,  as  the  declarations 
of  a  deceased  relation.  [Best,  C.  J.  That  was  hearsaj'  two  deep,  and 
never  could  have  been  evidence  :  there  must  have  been  som'e  misappre- 
hension in  the  reporter.]  The  general  rule  is  to  exclude  strangers,. but 
a  confidential  servant  cannot  be  esteemed  a  stranger  for  this  purpose. 

Best,  C.  J.  This  is  a  question  of  great  importance,  and  if  I  felt  any 
doubt  I  should  desire  another  argument ;  but,  as  it  is  dangei'ous  to  ex- 
press doubt  where  none  is  entertained,  I  shall  at  once  pronounce  my 
opinion.  As  a  general  rule,  hearsa}-  is  not  admissible  evidence,  but  to 
this  general  rule  pedigree-causes  form  an  exception,  from  the  very 
nature  of  the  case.  Facts  must  be  spoken  of  ^which  took  place  many 
years  before  the  trial,  and  of  these,  traditional  evidence  is  often  the 
onl3'  evidence  which  can  be  obtained  ;  but  evidence  of  that  kind  must 
be  subject  to  limitation,  otherwise  it  would  be  a  source  of  great  uncer- 
tainty, and  the  limitation  hitherto  pursued,  namely,  the  confining  such 
evidence  to  the  declarations  of  relations  of  the  famil}',  fiflbrds  a  rule  at 
once  certain  and  intelligible.  If  the  admissibility  of  such  evidence  were 
not  so  restrained,  we  should,  on  ever}-  occasion,  before  the  testimonj- 
could  be  admitted,  have  to  enter  upon  a  long  inquiry  as  to  the  degree 
of  intimacy  or  confidence  that  subsisted  between  the  part}-  and  the 
deceased  declarant.  In  Beer  v.  Ward,  Lord  Chief  Justice  Abbott 
seems  to  have  doubted  at  first,  influenced  perhaps  b}'  a  recollection  of 
the  dicta  in  the  Chancery  cases,  j'et  he  afterwards  acceded  to  the  au- 
thorit}'  of  the  decisions  which  have  confined  the  declarations  admissible 
to  those  of  deceased  relations :  it  is  true,  he  admitted  the  declarations 
of  the  servants,  but  this  was  subject  to  further  discussion,  and  to  avoid 
the  possibility  of  incurring  further  expense.  If  we  look  into  the  cases, 
we  shall  find  that  the  rule  has  always  been  confined  to  the  declarations 
of  kindred.  In  Ooodright  d.  Stephens  v.  Moss,  no  one  can  read  the 
judgment  of  Lord  Mansfield,  and  say  that  the  admissibility  of  such 
declarations  is  to  depend  upon  the  degree  of  intimacy  in  the  party  mak- 
ing them.    Lord  Mansfield  says,  "  An  entry  in  a  father's  family  Bible, 
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an  inscription  on  a  tombstone,  are  good  evidence.  So  the  declarations 
of  parents  in  their  lifetime."  Aston,  J.,  says,  "  Rejecting  the  general 
declarations  of  the  father  and  mother  was  wrong."  It  is  cleai-,  that 
neither  of  these  judges  supposed  the  practice  to  extend  bejond  admit- 
ting the  declarations  of  members  of  the  family.  As  to  the  two  cases  in 
Chancery,  the  question  in  the  first  was,  whether  the  declarations  of  a 
man  who  had  married  into  a  family  were  admissible.  Now,  such  a 
question  would  never  have  been  discussed  if  there  had  been  any  such 
practice  as  receiving  the  declarations  of  ordinary  acquaintances  ;  and 
though  the  expressions  of  the  Chancellor  may  seem  to  go  beyond,  he 
decided  only  on  the  ground  that  the  declarations  of  a  husband  might  be 
received.  The  evidence  there,  indeed,  might  perhaps  have  been  re- 
jected on  other  grounds,  inasmuch  as  the  witness  had  a  strong  bias  in 
favor  of  the  legitimacy  he  was  called  on  to  establish.  In  the  second 
case  Lord  Hdon  only  says,  "  I  accede  to  the  doctrine  of  Lord  Mans- 
field as  it  has  been  stated  from  Cowper,  but  it  must  be  understood  as  it 
has  been  practised  and  acted  upon." 

What  then  has  been  the  practice  ?  To  limit  the  admissibility  to  decla- 
rations of  members  of  the  family.  It  is  true,  a  difierent  opinion  was 
expressed  by  a  most  learned  judge  in  Hex  v.  Eriswell.  But  that  judge 
must  have  been  misled  into  the  opinion  by  the  manuscript  case  which 
has  been  cited ;  that  case,  however,  must  be  untenable  at  all  events, 
because,  though  declarations  of  members  of  the  family  may  be  received, 
it  is  impossible  to  say,  that  in  any  shape  declarations  of  acquaintances, 
as  to  declarations  of  members  of  the  family,  can  ever  be  admissible. 
But  it  does  not  appear  that  any  objection  was  made  at  the  time  ;  and 
that  circumstance  at  once  disposes  of  the  authority  of  the  case.  As  to 
the  Nisi  Prius  case  at  Lancaster,  I  wish  such  cases  were  never  cited. 
It  is  not  right  to  repeat  opinions  hastily  formed  and  delivered  in  the 
hurry  of  trial,  and  the  practice  of  referring  to  them  has  occasioned  all 
the  confusion  that  the  enemies  of  our  law  object  to.  That  decision 
probably  conduced  to  mislead  Mr.  Justice  Buller,  for  in  his  own  state- 
ment of  the  case  of  the  Duke  of  Athol  v.  .Lord  Ashburnham,  Bull. 
N.  P.  295,  he  speaks  onlj'  of  the  declarations  of  a  brother  or  other  near 
relation  :  it  is  not  wonderful  that  Lord  Kenyon  should  speak  with  some 
hesitation  on  the  point,  after  Mr.  Justice  Buller  had  spoken  so  de- 
cidedly. The  practice  of  receiving  declarations  in  evidence  is  an 
exception  from  our  general  rules ;  it  has  been  carried  as  far  as  it  can 
with  safetj',  and  we  must  not  extend  it  farther. 

Park,  J.  I  am  of  the  same  opinion.  The  Court  had  great  difficulty 
in  granting  the  present  rule,  and  after  looking  into  the  cases,  I  am  sat- 
isfied that  it  ought  to  be  discharged.  Neither  Lord  Erskine  in  Vowles 
V.  Young,  nor  Lord  Eldon  in  Whitelocke  v.  Baker,  lay  down  the  rule 
to  the  extent  to  which  we  are  now  called  on  to  carry  it.  Vowles  v. 
Young  was  the  first  case  in  which  the  exception  was  carried  so  far  as 
to  admit  the  declaration  of  a  person  connected  only  by  marriage.  .  .  . 

Bdreough,  J.  .  .  ,  This  exception  from  the  general  rule,  that  hear- 
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saj'  shall  not  be  admitted,  must  be  construed  strictly,  and  the  natural 
limits  of  it  are  the  declarations  of  members  of  the  famil}-.  If  we  go 
beyond,  where  are  we  to  stop?  Is  the  declaration  of  a  groom  to  be 
admitted?  of  a  steward?  of  a  chambermaid?  of  a  nurse?  may  it  be 
admitted  if  made  a  week  after  they  have  joined  the  family?  and  if  not, 
at  what  time  after?  We  should  have  to  try  in  every  case  the  life  and 
habits  of  the  party  who  made  the  declaration,  and  on  account  of  this 
uncertainty  such  evidence  must  be  excluded.  The  argument  for  the 
defendant  rests  on  here  and  there  a  loose  expression  from  a  judge,  and 
on  the  circumstance  that  there  is  no  case  in  which  such  evidence  is  re- 
ported to  have  been  excluded  ;  but  before  we  can  admit  it,  we  must  be 
referred  to  some  case  to  warrant  its  admission.  We  have  heard  of  no 
such  case,  and  therefore  the  present  rule  must  be 

Discharged. 


In  Monkton  v.  The  Attorney- General  (2  Russ.  &  M.  147),  in  1831, 
an  application  was  made  b}'  persons  claiming  to  be  of  the  next  of  kin 
to  Samuel  Troutbeek,  deceased,  for  an  issue  to  try  this  question  in  a 
court  of  law.  The  Vice-Chancellor  refused  the  issue,  and  an  appeal 
was  taken.  On  the  appeal  the  main  question  was  upon  the  Vice-Chan- 
cellor's rejection  of  a  certain  genealogical  narrative  and  pedigree  of  the 
Troutbeek  family  in  the  handwriting  of  one  John  Troutbeek,  deceased, 
purporting  that  the  writers  father  and  the  testator  were  first  cousins. 
The  Lord  Chancellor  (Brougham)  reversed  the  order  of  the  Vice-Chan- 
cellor.    In  the  course  of  his  opinion,  he  said  :  — 

The  principal  point  in  dispute  was  the  relationship  of  two  indviduals 
of  the  names  of  Samuel  and  George  Troutbeek.  John  was  clearly 
proved  to  have  been  related  to  one  of  those  two,  namely,  to  George : 
he  was  not  proved  —  and  that  was  as  much  in  dispute  as  the  relation- 
ship of  Samuel  and  George  —  he  was  not  proved  to  have  been  related 
to  the  family  of  Samuel ;  and  this  documentary  account  was  objected 
to,  as  not  falling  within  the  rule  which  admits  hearsaj'  or  declarations 
of  deceased  persons  in  a  question  of  pedigree,  because  (it  was  in- 
sisted) 3'ou  must  first  give  evidence  dehors  the  declarations,  to  con- 
nect them  with  the  parties  respecting  whom  the  declarations  are  to  be 
tendered. 

I  entirelj'  agree,  that  in  order  to  admit  hearsay  evidence  in  pedigree, 
j-ou  must,  by  evidence  dehors  the  declarations,  connect  the  person 
making  them  with  the  family.  But  I  cannot  go  to  the  length  of  holding, 
that  you  must  prove  him  to  be  connected  with  both  the  branches  of  the 
family,  touching  which  his  declaration  is  tendered.  That  he  is  con- 
nected with  the  family  is  suflScient :  and  that  connection  once  proved, 
his  declarations  are  then  let  in  upon  questions  touching  that  family ; 
not  declarations  of  details  which  would  not  be  evidence  (as  in  one  of  the 
settlement  cases  referred  to,  where  the  very  place  of  birth  was  sought 
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to  be  proved,  and  Lord  EUenborough  held  they  were  not  for  that  pur- 
pose receivable),  ICing  v.  JErith,  8  East,  639,  but  declarations  of  the 
nature  of  pedigree,  that  is  to  say,  of  who  was  related  to  whom,  by 
what  links  the  relationship  was  made  out,  whether  it  was  a  relation-- 
ship  of  consanguinity  or  of  affinity  only,  when  the  parties  died,  or 
whether  they  are  actually  dead  ;  everything  in  short,  which  is,  strictly 
speaking,  matter  of  pedigree,  may  be  proved  as  matter  relating  to 
the  condition  of  the  family,  by  the  declarations  of  deceased  persons 
who,  by  evidence  dehors  those  declarations,  have  been  previously 
connected  with  the  family  respecting  which  their  declarations  are 
tendered.  .  .  . 

I  entirely  agree  that  the  words  must  be  the  natural  effusion  of  the  party, 
and  that,  generally  speaking,  he  must  have  no  bias  upon  his  mind.  But 
even  here  there  must  be  a  limit.  It  will  be  no  valid  objection  to  such 
evidence  that  the  party  may  have  stood,  or  thought  he  stood  (for  that 
would  equally  bias),  in  pari  casu  with  the  partj'  tendering  the  declara- 
tion, and  rel^'ing  upon  it  for  the  purpose  of  his  own  contention  ;  for  it 
has  been  decided,  that  although  the  partj'  deceased,  whose  declaration 
you  are  giving  in  evidence,  was  in  pari  casu,  and,  if  he  had  been  living, 
might  have  stood  in  the  shoes  of  the  party  who  tenders  his  declaration 
in  evidence,  that  is  not  sufficient  to  exclude  it.  .  .  . 

Lord  Tenterden  in  Doe  v.  Turner,  1  Ky.  &  Mo.  142,  states  the  law 
to  be  directly  the  other  waj-,  and  he  refers  to  a  peerage  case  in  the  House 
of  Lords,  where  the  declarations  of  a  deceased  husband  were  given  in 
evidence  on  the  part  of  his  son,  although  the  husband  was  so  far  in 
pari  casu  with  the  claimant,  that  if  the  son  was  entitled  to  the  peer- 
age then,  the  husband  ought  to  have  been  a  peer  likewise.  A  stronger 
instance  of  similarity  of  situation  than  this  can  hardly  be  conceived, 
and  the  case  certainly  seems  to  go  a  great  way.  But  without  pro- 
nouncing an  opinion  upon  that  decision,  it  is  perfectly  settled,  both 
upon  reason  and  authority,  that  the  rule  cannot  be  so  far  restricted  as 
to  exclude  evidence,  on  account  of  the  bias  supposed  to  operate  on  the 
person  making  the  declaration,  in  consequence  of  his  being  in  the  same 
situation,  touching  the  matter  in  contest,  with  the  pait^'  relying  upon 
that  declaration.   .  .  . 

Another  restriction  was  a  good  deal  pressed,  that  you  cannot  mount, 
as  it  were,  an  hearsay  upon  an  hearsay ;  but  that  what  is  given  in 
evidence  as  hearsay  must  only  be  of  the  first  degree,  so  to  speak ;  in 
other  words,  that  after  connecting  A.  with  the  family,  it  is  compe* 
tent,  after  his  death,  to  give  in  evidence  declarations  made  by  A. 
as  to  what  came  within  his  own  personal  knowledge,  but  not  dc' 
clarations  as  to  what  he  had  heard  respecting  the  family  from  others. 
There  is  no  warrant,  however,  for  any  such  distinction.  The  declara- 
tions tendered  in  evidence  may  either  refer  to  what  the  party  knew  of 
his  own  personal  knowledge,  or,  as  is  much  more  frequently  the  case, 
to  what  he  had  heard  from  others  to  whom  he  gave  credit ;  for  they  are 
only  adduced  as  evidience  of  reputation  in  the  famih',  and  that  is  the 
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only  mode  in  which  the  tradition  in  a  fanaily  can  be  proved,  and  the 
subject-matter  of  that  tradition  can  be  perpetuated  in  testimonj'.  .  .  . 

Notwithstanding,  therefore,  the  introductory  part  of  this  document, 
wherein  John  Troutbeck  sets  forth  that  he  had  collected  the  best  infor- 
mation he  could  procure,  that  he  had  received  some  information  from 
the  testator,  Samuel  himself,  with  whom  he  had  at  one  time  lived  in 
the  same  countrj',  and  that  he  had  only  heard  what  he  states,  making 
use  of  the  expression  "  It  is  said  ;  "  notwithstanding  the  circumstances 
which  alone  raise  the  ground  of  objection  last  referred  to,  I  am  of 
opinion,  upon  the  whole,  that  the  document,  proved  to  be  in  the  hand- 
writing of  John  Troutbeck,  who  is  certified  b^-  the  master  to  be  con- 
nected with  George,  is  admissible,  and  good  evidence  to  go  to  a  jury, 
with  the  view  of  connecting  Samuel  with  George.  ...  * 


CEISPIN  V.  DOGLIONI. 
Court  op  Probate.     18G3. 

[Seported  3  Siv.  &  Tr.  44.] 

This  was  an  interest  suit.  The  plaintiff  alleged  that  he  was  the 
natural  son  of  Henry  Crispin,  deceased,  a  domiciled  Portuguese,  and 
that  by  the  law  of  Portugal  he  was  entitled  to  succeed  to  the  whole  of 
the  property  of  the  deceased  if  he  died  intestate,  and  to  two-thirds  of 
it  if  he  died  testate.  The  defendant,  a  sister  of  the  deceased,  denied, 
among  other  pleas,  that  the  plaintiff  was  the  natural  son  of  the  de- 

■■  In  Blackhurn  v.  Crawfords,  3  "Wall.  175,  in  1865,  the  right  of  certain  plaintiffs 
in  ejectment  turned  upon  whether  their  parents  were  married  when  they  were  born. 
The  declarations  of  a  deceased  sister  of  tlie  mother  were  received  below,  to  the  effect 
that  the  parents  were  so  married.  But  it  was  held  by  the  Supreme  Court  that  they 
were  not  admissible.  Mr.  Justice  Swayne  for  the  Court  (Clifford,  J.,  dissenting), 
said :  "  Here  the  question  related  to  the  family  of  Dr.  Crawford.  The  defendants 
in  error  claimed  to  belong  to  the  family,  and  to  be  his  nephew  and  nieces.  To  prove 
this  relationship,  it  was  competent  for  them  to  give  in  evidence  the  declarations  of 
any  deceased  member  of  that  family.  But  the  declarations  of  a  person  belonging  to 
another  family  —  such  person  claiming  to  be  connected  with  that  family  only  by  the 
intermarriage  of  a  member  of  each  family  —  rests  upon  a  different  principle.  A  dec- 
laration from  such  a  source  of  the  marriage  which  constitutes  the  affinity  of  the 
declarant,  is  not  such  evidence  aliunde  as  the  law  requires. 

"  It  is  insisted  by  the  defendants  in  error,  upon  the  authority  of  Mmikton  v.  Tlie  At- 
torney-General, 2  Russel  &  Mylne,  156,  that  it  was  sufficient  to  show  the  relationship 
of  the  declarant  to  Elizabeth  Taylor.  As  we  understand  that  case,  it  has  no  appli- 
cation to  the  point  under  consideration.  ...  If  it  had  been  proved  by  independent 
testimony  that  Sarah  Evans  was  related  by  blood  to  any  branch  of  the  family  of  David 
Crawford,  and  her  declarations  had  been  offered  to  prove  the  relationship  of  another 
person  claiming,  or  claimed  to  belong  also  to  that  family,  this  case  would  be  in  point. 
But  the  declaration  of  Sarah  Evans,  offered  to  prove  that  her  sister  was  connected  by 
marriage  with  a  member  of  that  family,  was  neither  within  the  principle  nor  the  Ian- 
gauge  of  that  authority."  ...  —  Ed. 
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ceased.  The  issue  came  on  for  trial  before  Sir  C.  Cresswell  and  a 
special  jury. 

The  Queen's  Advocate  {Sir  H.  Pkillimore),  Serjeant  Shee,  Mr. 
Dowdeswell,  Mr.  Hannen,  and  Mr.  C.  A.  Turner,  for  the  plaintiff. 

Mr.  M.  Chambers,  Q.  C,  Mr.  Cleasby,  Q.  C,  Dr.  iSpinks,  and  Mr. 
a.  E.  Turner,  for  the  defendant. 

The  Queen's  Advocate  tendered  as  evidence  the  declarations  of  Jose 
Crispin,  a  brother  of  the  deceased,  as  to  the  relationship  between  the 
plaintiff  and  Henry  Crispin.  .  .  . 

Sir  C.  Cresswell.  As  the  question  is  to  be  decided  on  principle,  I 
certainly  think  the  evidence  is  inadmissible.  The  admissibility  of  hear- 
say evidence  is  exceptional,  and  ought  not  to  be  carried  further  than 
the  decisions  in  the  books,  for  it  is  a  departure  from  the  first  rule  of 
evidence.  I  can  well  understand  that  where  a  matter  is  likely  to  be 
discussed  and  well  known  in  a  family,  a  member  of  the  family  may  be 
allowed  to  give  evidence  of  it ;  but  in  this  case  the  plaintiff,  according 
to  his  own  account,  is  filius  nullius  by  our  law.  The  question  is, 
whether  a  declaration  of  one  brother  ma,x  be  admitted  as  to  another 
brother  having  had  intercourse  with  a  woman,  and  having  had  a  child 
by  her ;  I  think  it  ought  to  be  excluded. 
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Queen's  Bench  Division.     1884. 

[ReporUd  \3  Q.  B.  D.  818.] 

Action  for  the  price  of  certain  horses  sold  and  delivered  by  the  plain- 
tiff to  the  defendant. 

Defence  {inter  alia)  that  at  the  time  of  the  alleged  sale  and  delivery 
of  the  horses  the  defendant  was  an  infant  under  the  age  of  twenty-one 
years  ;  that  the  horses  were  not  necessaries,  and  that  he  was  amply  sup- 
plied with  horses  before  the  time  of  the  alleged  sale. 

Reply,  joining  issue  on  the  defence. 

At  the  trial,  before  Grove,  J. ,  and  a  jury,  the  plaintiff  proved  a  sale 
of  the  horses  in  question  to  the  defendant  about  the  6th  of  May,  1883. 
The  defendant's  counsel,  in  support  of  the  plea  of  infancy,  tendered  as 
evidence  ah  affidavit  made  by  the  deceased  father  of  the  defendant  in 
an  administration  suit  in  the  Chancery  Division,  to  which  suit  the  plain- 
tiff was  not  a  party.  In  the  affidavit  the  deponent  stated  that  the  de- 
fendant was  born  "  on  or  about  the  20th  of  May,  1862." 

Grove,  J.,  admitted  the  evidence,  and  the  jury  gave  a  verdict  for  the 
defendant  on  the  claim  in  respect  of  the  horses. 

The  plaintiff  gave  notice  of  motion  for  a  new  trial  on  the  ground  of 
improper  reception  of  evidence. 
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1884,  May  29.  M.  D.  Greene,  for  the  plaintiff,  in  support  of  the 
motion. 

Willis,  Q.  C.  for  the  defendant.  The  arguments  are  sufficiently 
stated  in  the  judgment  in  the  Queen's  Bench  Division. 

Cur.  adv.  vult. 

July  7.  The  Judgment  of  the  Court  (Stephen  and  Mathew,  JJ.), 
was  delivered  by 

Stephen,  J.  This  was  an  action  for  the  price  of  certain  horses. 
The  defence  was  infancy,  and  the  verdict  was  for  the  defendant  A 
new  trial,  or  entry  of  judgment  for  the  plaintiff,  was  moved  for  on 
the  ground  of  the  improper  reception  of  evidence  in  favor  of  the 
defendant. 

The  evidence  alleged  to  have  been  improperlj-  received  was  an  alH- 
davit  made  in  a  Chancery  suit,  to  which  the  plaintiff  was  not  a  partj-, 
by  the  deceased  father  of  the  defendant,  in  which  he  stated  that  his  son 
was  born  "on  or  about  the  20th  of  May,  1862."  There  was  some 
other  evidence  as  to  the  defendant's  infancj-,  but  the  evidence  in  ques- 
tion must,  we  think,  have  greatly  influenced  the  result  of  the  trial. 

The  objection  to  the  reception  of  the  evidence  was  that  it  is  not 
within  any  of  the  exceptions  to  the  general  rule  excluding  hearsay 
evidence. 

The  argument  in  favor  of  its  reception  was  that  the  rule  which  ad- 
mits hearsay  in  pedigree  cases  applies  to  proof  of  the  facts  which  con- 
stitute a  pedigree,  —  birth,  death,  and  marriage,  —  whenever  those 
facts  are  in  issue,  whatever  may  be  the  purpose  for  which  they  are 
proved.  It  was  also  suggested  that  the  case  fell  within  a  rule  sup- 
posed to  be  laid  down  by  Lord  EUenborough  in  Roe  d.  Brune  v. 
Rawlings,  7  East,  279. 

The  rule  according  to  which  hearsay  is  admitted  in  cases  of  pedigree 
is  first  stated  by  Lord  Mansfield  in  Goodright  v.  Moss,  2  Cowp.  591, 
decided  by  the  Court  of  King's  Bench  in  1 777.  In  that  case  Lord 
Mansfield  said :  "  Tradition  is  sufficient  in  point  of  pedigree.  Circum- 
stances may  be  proved.  For  instance,  suppose  from  the  hour  of  one 
child's  birth  to  the  death  of  its  parent  it  had  alwaj-s  been  treated  as 
illegitimate,  and  another  introduced  and  considered  as  the  heir  of  the 
family,  that  would  be  good  evidence.  An  entry  in  a  father's  family 
Bible,  an  inscription  on  a  tombstone,  a  pedigree  hung  up  in  the  family 
mansion  (as  the  Duke  of  Buckingham's  was),  are  all  good  evidence. 
So  the  declarations  of  parents  in  their  lifetime." 

The  principle  upon  which  the  rule  depends  is  stated  in  Vowles  v. 
Ydung,  13  Ves.  Jnn.  140,  decided  in  1806,  and  in  Whitelocke  v.  Raker, 
13  Ves.  Jun.  oil,  decided  shortly  afterwards. 

In  Vowles  v.  Young,  13  Ves.  Jun.  l40,  Lord  Erskine  said  :  "  Courts 
of  law  are  obliged,  in  cases  of  this  kind,  to  depart  from  the  ordinary 
rules  of  evidence,  as  it  would  be  impossible  to  establish  descents  ac- 
cording to  the  strict  rules  by  whiqn  contracts  are  established,  and  sub- 
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jects  of  property  regulated  ;  requiring  the  facts  from  the  mouth  of  the 
witness  who  has  the  knowledge  of  them.  In  cases  of  pedigree,  there- 
fore, recourse  is  had  to  a  secondary  sort  of  evidence ;  the  best  the 
nature  of  the  subject  will  admit,  establishing  the  descent  from  the 
only  sources  that  can  be  had." 

In  Whitelocke  v.  Baker,  13  Ves.  Jun.  511,  Lord  Eldon  said  that 
statements  to  be  admissible  must  be  made  bj"^  persons  having  such  a 
connection  with  the  family  that  it  is  natural  and  likely  that  they  should 
know  and  speak  the  truth,  so  that  the  statement  might  be  presumed  to 
be  the  natural  effusions  of  a  party  who  must  know  the  truth,  and  who 
speaks  upon  an  occasion  when  his  mind  stands  in  an  even  position. 

Lord  Blackburn,  in  1880,  in  Sturla  v.  Frecoia,  5  App.  Cas.  at 
p.  641,  stated  the  rule  in  the  same  way,  and  put  it  on  the  same 
principle. 

The  rules  dependent  on  these  principles  have  been  elaborated  and 
subjected  to  qualifications  which  need  not  here  be  minutely  stated.  One 
series  of  cases  has  decided  the  degree  of  relationship  in  which  a  declar- 
ant must  have  stood  to  a  familj'  in  order  that  his  declarations  may  be 
received  in  evidence.  Another  series  of  cases,  of  which  Kidney  v. 
Cockburn,  2  Rnss.  &  My.  167,  decided  in  1831,  and  Shields  v. 
Boucher,  1  De  G.  &  Sm.  40,  decided  in  1847  by  Vice- Chancellor 
Knight  Bruce,  are  the  latest,  and  have  most  bearing  on  the  present 
case,  have  been  concerned  with  the  question  what  statements  maj'  be 
given  in  evidence.  It  was  supposed  at  one  time  that  the  bare  fact  of 
relationship,  as  e.  g.  that  A.  was  son,  brother,  or  cousin  to  B.,  was 
all  that  might  be  so  proved,  and  on  this  ground  in  Kidney  v.  Gock- 
hurn,  2  Russ.  &  My.  167,  Tindal,  C.  J.,  in  the  trial  of  an  issue  from 
Chancery,  refused  to  allow  the  ages  of  certain  persons  to  be  proved  by 
such  evidence.  Lord  Brougham  thought  that  the  evidence  was  improp- 
erly .rejected,  and  said  that  Allan  Park,  J.,  and  Littledale,  J.,  agreed 
with  him,  and  sent  a  case  for  their  opinion  to  the  Court  of  King's 
Bench.     The  matter,  however,  was  compromised. 

In  Shields  v.  Boucher,  1  De  G.  &  Sm.  40,  the  question  arose  also  in 
an  issue  from  Chancery,  whether  a  witness  who  had  said  that  he  had 
heard  his  father  say  that  his  {i.  e.  the  father's)  uncle  married  Miss  Hol- 
lins,  might  be  further  asked,  "  Did  you  ever  hear  him  say  of  where?" 
This  question  was  disallowed  by  Wilde,  C.  J.,  but  Knight  Bruce,  V.  C, 
in  an  elaborate  judgment,  gave  his  reasons  foi'  thinking  that  it  ought  to 
have  been  admitted.  Its  principal  importance  in  reference  to  the  pres- 
ent case  is  that  the  Vice- Chancellor  never  once  refers  to  the  question  of 
the  admissibility  of  such  evidence  without  introducing  into  his  state- 
ment of  the  rule  the  expression  "  in  cases  of  pedigree,"  or  an  equiva- 
lent. The  whole  judgment  indeed  goes  upon  the  assumption  that 
whatever  declarations  may  be  admissible,  they  are  admissible  in  cases 
of  pedigree.  For  instance,  he  says  (pp.  52-53),  "The  reasons  and 
grounds  upon  which  births,  and  times  of  births,  marriages,  deaths, 
legitimacy,  illegitimacy,  consanguinity-  generally,   are   allowed  to  be 
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proved  by  hearsay  (from  proper  quarters)  in  a  controversy  merely 
genealogical,  &c. ; "  and  similar  expressions  occur  in  other  parts  of 
the  judgment. 

These  cases  show  clearly  that  in  a  pedigree  case,  that  is,  in  the  case 
of  a  purely  genealogical  controversy,  the  father's  atHdavit  as  to  his  son's 
age  would  have  been  admissible,  though  this  cannot  be  said  to  have 
been  established  till  1831,  when  Kidney  v.  Cockburn,  2  Euss.  &  My. 
167,  was  decided,  if  indeed  that  case  can  be  said  to  have  amounted  to 
a  decision  ;  but  it  is  also  to  be  observed  that  each  of  these  cases  was  a 
pedigree  case,  —  that  is,  it  was  a  case  in  which  the  controversy  between 
the  parties  was  whether  or  not  a  certain  line  of  genealogy  could  be 
established.  It  is  also  to  be  observed  that  the  principle  of  the  excep- 
tion to  the  rule  excluding  hearsay,  as  laid  down  in  the  earlier  cases, 
applies  to  pedigree  cases  only. 

We  now  proceed  to  examine  such  authorities  as  there  are,  and  they 
are  not  many,  as  to  the  admissibility  of  Such  evidence  in  cases  not  relat- 
ing to  pedigree.  The  earliest  in  point  of  time  is  Herbert  v.  Tuckal,  Sir 
T.  Raym.  84,  decided  in  1663.  The  whole  report  is  as  follows  :  "  Upon 
evidence  in  a  trial  at  bar  the  question  was  if  one  was  of  fall  age  at  the 
time  of  his  will  made  by  him,  and  upon  evidence  it  appears  that  he  was 
born  the  lith  of  February,  1608,  and  he  made  his  will  when  he  was  of 
the  age  of  twenty-one  years  within  two  days,  and  to  prove  his  nonage, 
the  defendant  produced  an  almanac  in  which  his  father  had  writ  the  na- 
tivity of  the  devisor,  and  it  was  allowed  to  be  strong  evidence."  This 
report  is  so  concise  that  it  is  practicallj'  useless.  It  leaves  it  a  matter  of 
mere  conjecture  whether  the  case  was  or  was  not  one  of  pedigree.  It  is 
probable  from  the  dates  that  it  was.  It  was  decided  in  1663.  The  will 
was  made  in  1608.  The  testator  must  have  been  born  and  the  entry- 
must  have  been  made  in  1587. 

The  next  is  the  case  of  B,ex  v.  Eriswell,  3  T.  R.  707,  decided  in 
1790.  The  question  in  this  case  was  whether  the  deposition  of  a 
pauper,  who  had  become  a  lunatic  after  making  it,  as  to  his  place  of 
settlement,  was  admissible  many  j-ears  afterwards  in  support  of  an  order 
of  removal.  The  Court  were  equally  divided,  Grose,  J.,  and  Lord  Ken- 
yon  thinking  it  inadmissible,  and  BuUer  and  Ashurst,  JJ.,  thinking  it 
admissible.  All  the  judges  agreed  that  the  case  was  the  same  as  if  the 
party  were  dead.  Buller  and  Ashurst,  JJ.,  thought  the  deposition  ad- 
missible as  a  judicial  act,  and  they  also  thought  that  hearsay  was  admis- 
sible in  settlement  cases  as  well  as  in  pedigree  cases.  Grose,  J.,  and 
Lord  Kenyon  thought  the  deposition  was  not  a  judicial  act,  and  they 
said  that,  if  the  case  was  regarded  as  one  of  a  declaration,  it  was  within 
no  known  exception  to  the  rule  which  excludes  hearsay.  "  I  admit," 
said  Lord  Kenyon,  "that  declarations  are  received  in  evidence  as  to 
pedigrees.  This,  however,  has  always  been  understood  to  be  an  ex- 
cepted case,  and  to  stand  on  reasons  peculiar  to  itself."  All  the  judges 
in  this  case  agreed  that,  to  be  admissible  as  a  declaration,  a  state- 
ment must  be  brought  within  some  recognized  exception  to  the  rule 
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excluding  hearsay.  The  question  between  them  was  whether  there  was 
such  an  exception  in  cases  of  settlement. 

The  next  is  the  case  of  Bex  v.  Erith,  8  East,  539,  decided  in  1807. 
In  that  case  a  deceased  father's  statement  that  his  bastard  child  was 
born  at  Erith  was  held  to  be  inadmissible  as  evidence  of  the  child's 
birth  settlement.  Lord  EUenborough  said  :  "  The  controversy  was  not, 
as  in  a  case  of  pedigree,  from  what  parents  the  child  has  derived  its 
birth,  but  in  what  place  an  undisputed  birth,  derived  from  known  and 
acknowledged  parents,  has  happened.  The  point  thus  stated  turns  on 
a  single  fact,  involving  no  question  but  of  locality,  and  therefore  not 
falling  within  the  principle  of,  or  governed  by  the  rules  applicable  to, 
cases  of  pedigree,  and  is  to  be  proved  therefore  as  other  facts  generally 
are  proved,  according  to  the  ordinary  course  of  the  common  law,  —  that 
is,  by  evidence  to  which  the  objection  of  hearsay  does  not  apph-."  This 
case  comes  very  near  to  the  one  before  us.  Substitute  "time  "for 
"place"  and  "locality,"  and  every  word  of  Lord  EUenborough's  judg^ 
ment  would  apply  to  it.  It  was  a  considered  judgment  of  the  whole 
Court  of  King's  Bench,  and  is  binding  on  us. 

There  are  two  cases  which  are  directly  in  point,  one  of  which  is 
identical  with  the  present  ease,  and  the3'  would  be  decisive  of  the 
question  if  we  could  regard  them  as  entirely  satisfactorj' ;  but  one  is 
a  Nisi  Prius  case,  decided  apparently  without  argument,  and  the 
other  scarcely  amounts  to  more  than  the  expression  of  an  opinion, 
and  though  it  is  a  decided  opinion  of  a  most  eminent  judge,  it  ap- 
pears to  proceed  to  some  extent  on  a  ground  which  cannot  now  be 
taken. 

The  first  case  is  a  Nisi  Prius  decision  in  1830,  by  Allan  Park,  J., 
Whittuck  V.  Waters,  4  C.  &  P.  375.  In  that  case  evidence  that  one 
of  the  cestuis  que  vie  of  a  lease  was  said  in  his  family  to  be  dead  was 
rejected  on  the  ground  that  the  case  was  not  one  of  pedigree. 

The  other  case,  Mggr  v.  Wedderburne,  11  L.  J.  Pt.  II.  (Q.  B.)  45, 
is  identical  with  the  present  case,  but  it  is  not  conclusive,  as  it  was  not 
decided  on  the  question  now  before  us.  The  judgment  was  delivered 
after  consideration  by  Patteson,  J.  It  states  the  facts,  which  were  that, 
the  infancy  of  the  defendant  being  pleaded,  a  letter  from  his  deceased 
father  was  given  in  evidence,  which,  for  a  purpose  unconnected  with 
the  action,  stated  the  precise  age  of  the  defendant.  Patteson,  J.,  said 
he  considered  this  evidence  so  weighty-  that  if  it  were  properly  received 
it  ought  to  have  been  decisive  in  favor  of  the  defendant,  so  that  after  a 
verdict  for  the  plaintiff  a  new  trial  ought  to  have  been  granted  on  the 
ground  that  the  verdict  was  perversely  contrary  to  the  evidence ;  and 
he  added  :  "  I  confess  I  have  a  strong  opinion  that  it  was  not  receiv- 
able, but  the  cases  upon  this  subject  are  conflicting ;  "  and  he  goes  on 
to  give  an  account  of  the  case  of  Kidney  v.  Cockburn,  2  Russ.  &  My. 
167,  in  which  he  says  Tindal,  C.  J.,  rejected  such  evidence,  but  in 
the  opinion  of  the  Lord  Chancellor  (Brougham),  and  Park  and  Little- 
dale,  JJ.,  improperly.     This  account  of  Kidney  v.  Cockburn,  omits  to 
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notice  the  distinction  on  which  the  present  question  turns.  Kidney  v. 
Cochburn,  was  clearly  a  pedigree  case,  as  the  question  was  whether 
two  brothers,  who  were  born  140  years  before  the  ease  was  tried,  were 
or  were  not  of  the  whole  blood,  and  the  question  was  whether  the  ex- 
ception admitting  hearsay  in  such  cases  included  hearsay  as  to  the  age 
of  deceased  persons  as  well  as  hearsay  as  to  their  relationship.  The 
doubt  of  Patteson,  J.,  would  thus  seem  to  have  been  whether  hearsay 
as  to  age  was  admissible  even  in  pedigree  cases.  The  opinion  that  it 
is  has  in  more  modern  practice  prevailed,  but  the  question  is  whether 
the  exception  applies  to  cases  which  cannot  be  called  in  any  sense  pedi- 
gree cases.  The  cases  referred  to  all  seem  to  us  to  show  that  it 
does  not. 

There  is,  however,  one  other  case  to  which  considerable  importance 
was  attached  by  the  plaintiff,  and  which  it  is  necessary  to  notife,  as  it 
appears  rather  to  suggest  than  to  lay  down  a  broader  principle  on  this 
subject  than  has  been  recognized  elsewhere.  This  is  Roe  d.  Brune  v. 
Rawlings,  7  East,  279.  In  that  case  the  question  was,  whether  a  lease 
had  been  granted  pursuant  to  the  terms  of  a  power  which  enabled  the 
successive  tenants  for  life  under  a  settlement,  to  let  "  at  the  ancient 
yearly  rent."  The  first  tenant  in  tail  sued  in  ejectment  the  lessee  of  a 
tenant  for  life,  on  the  ground  that  the  lease  was  void  because  the  rent 
reserved  was  only  14s.  a  j-ear  instead  of  £14  ;  and  he  put  in  evidence, 
to  prove  the  amount  of  the  ancient  yearly  rent,  a  letter  written  in  1728 
by  the  steward  of  an  earlier  tenant  for  life,  stating,  amongst  other  things, 
the  rent  at  which  the  premises  in  question  had  been  usually  let.  The 
letter  was  indorsed  by  the  tenant  for  life,  to  whom  it  was  addressed,  — 
"  A  particular  of  my  estate  in  Cornwall,"  and  was  kept  with  the  title- 
deeds  of  the  estate.  This  document  was  admitted  as  evidence  against 
the  lessee  of  the  later  tenant  for  Ufe  and  in  favor  of  the  tenant  in  tail. 
Lord  EUenborough  pointed  out  that,  if  the  tenant  for  life  who  made  the 
lease  had  derived  title  from  the  tenant  for  life  who  made  the  indorse- 
ment, the  case  would  have  been  clear,  but  as  this  was  not  so  the  admis- 
sibility of  the  document  was  put  upon  other  grounds.  One  ground 
stated  is  that  the  statement  was  against  the  interest  of  the  person 
who  made  it,  as  his  interest  was  to  diminish  the  amount  of  the  ancient 
rent  in  order  that  he  might  obtain  as  large  a  fine  as  possible ;  but 
it  seems  that  the  Court  were  not  wholly-  satisfied  with  this,  as  Lord 
EUenborough  goes  on  to  say:  "Then  at  this  distance  of  time,  with 
the  means  of  knowledge  which  he  liad  of  the  fact,  and  his  interest  in 
declaring  it  the  other  way,  we  think  that  his  declaration  is  evidence  of  the 
fact  to  go  [to]  the  jury. ,  There  are  several  instances  in  the  books  where 
the  declaration  of  a  person  having  knowledge  of  a  fact,  and  no  interest 
to  falsify  it,  has  been  admitted  as  evidence  of  it  after  his  death.  Thus 
the  written  memorandum  of  a  father  as  to  the  time  when  his  child  was 
born  has  been  received  to  prove  when  the  infant  would  come  of  age,  and 
that  he  was  in  fact  under  age  at  the  time  of  making  his  will.  And  yet 
the  most  that  can  be  said  for  such  evidence  is  the  peculiar  means  of 
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knowledge  of  the  fact  bj'  the  father,  and  the  absence  of  all  interest  in 
him,  at  the  time  of  the  memorandum  or  declaration  made,  to  falsify  the 
truth  in  respect  to  it.  So  an  entry  of  the  receipt  of  ecclesiastical  dues 
in  the  books  of  a  deceased  rector  is  evidence  for  his  successor,  which 
must  also  be  upon  the  same  ground  of  an  absence  of  all  interest  to  mis- 
state the  fact  in  the  rector  making  such  entry,  which  could  not  possibly 
be  evidence  for  himself  Now  this  paper  might,  if  it  had  ever  met  the 
ej'e,  have  been  used  adverselj''  to  tlie  former  tenant  for  life  by  whom  it 
was  authenticated,  and  could  not  have  been  evidence  in  his  favor ;  he 
could  not,  therefore,  have  had  any  undue  motive  for  preserving  it.  In 
like  manner  ancient  deeds  proved  to  have  been  found  amongst  deeds 
and  evidences  of  land  may  be  given  in  evidence,  although  the  execution 
of  them  cannot  be  proved  ;  and  the  reason  given  is  '  that  it  is  hard  to 
prove  ancient  things,  and  the  finding  them  in  such  a  place  is  a  pre- 
sumption they  were  fairly  and  honestlj'  obtained  and  reserved  for  use, 
and  are  free  from  suspicion  of  dishonest^-.'  The  paper,  therefore,  hav- 
ing been  found  amongst  the  muniments  of  the  family,  accredited  by  one 
who  could  not  have  used  it  in  his  own  favor,  and  preserved  by  him  and 
by  the  succeeding  tenant  for  life,  against  whom  it  might  have  been  used 
adversely,  we  think  that  it  was  evidence  to  be  left  to  the  jury  of  the 
amount  of  the  ancient  rent  at  the  time  it  bears  date." 

It  was  pressed  upon  us,  on  the  authority  of  this  case,  that  the  declar- 
ation of  a  person  having  knowledge  of  a  fact,  and  no  interest  to  falsify 
it,  ought  as  a  rule  to  be  admitted  as  evidence  of  it  after  his  death.  The 
context,  however,  shows  that  Lord  EUenborough  was  very  far  from  lay- 
ing down  any  such  rule.  He  confines  it  to  "  some  cases,"  and  none  of 
those  which  he  enumerates  meet  this  case,  except  possibly  Herbert  v. 
Tucked,  Sir  T.  Kaym.  84,  upon  which  we  have  alreadj'  remarked  that 
for  aught  that  appears  it  was  a  pedigree  case.  The  case  of  the  rector's 
books  is  treated  as  an  anomalous  rule,  the  reasons  for  which  have  now 
been  forgotten. 

The  ease  of  title  deeds  (to  which  the  paper  in  Hoe  v.  Rawlings,  7 
East,  279,  appears  to  have  most  affinity)  stands  on  grounds  of  its  own, 
to  which  we  need  not  here  refer. 

The  rule  suggested  to  have  been  laid  down  by  Lord  EUenborough 
cannot  possibly  be  accepted  in  its  generalit}',  for  since  Moe  v.  Mawl- 
ings,  man3'  cases  have  been  decided  which  are  in  complete  opposition 
to  it:  such  —  to  mention  two  only  amongst  many  —  was  iStobart  v. 
Dryden,  1  M.  &  W.  615,  decided  in  1836,  which  decided  that  a  dying 
declaration  that  the  declarant  had  forged  a  deed  sued  upon  was  inad- 
missible. The  second  case  (which  was  not  mentioned  in  the  argument) 
closely  resembles  the  case  now  before  us.  It  is  Sturla  v.  Freccia,  5 
App.  Cas.  623,  decided  in  1880  by  the  House  of  Lords.  In  that  case 
the  question  was  as  to  the  place  of  birth  and  the  age  of  one  Mangini. 
The  report  of  an  official  committee  called  a  Giunta,  which  sat  at  Genoa, 
stating  that  Mangini  was  in  1790  a  native  of  Quarto,  aged  about  forty- 
five,  was  rejected ;  though,  as  Lord  Selborne  said,  it  was  proved  to  be 
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'^  an  authentic  public  document  of  the  Genoese  Government,  to  which, 
so  far  as  the  good  faith  of  those  who  made  it  is  concerned,  credit  might 
be  justly  given." 

The  only  remaining  point  in  the  case  is  the  suggestion  that  the  facts 
which  collectively  make  up  pedigree,  birth,  death,  and  marriage,  may 
be  proved  by  declarations  whenever  they  are  in  dispute,  but  this  con- 
tention cannot  prevail.  It  is  enough  to  say  that  there  is  not  a  shadow 
of  authority  for  it,  and  it  appears  to  us  that  in  many  cases  it  would  be 
extremely  dangerous  to  admit  such  evidence.  For  instance,  suppose 
the  question  were  whether  a  girl,  made  the  subject  of  an  oifence,  was 
under  twelve  or  under  sixteen  at  the  time,  a  declaration  of  a  deceased 
parent  neither  would  be,  nor  as  it  appears  to  us  ought  to  be,  admissible 
to  prove  it. 

For  all  these  reasons  we  are  of  opinion  that  the  father's  affldavitin 
this  case  was  improperlj-  admitted,  and  that  there  must  be  a  new  trial. 
We  cannot  enter  judgment  for  the  plaintiff  as  there  was  other  evidence 
of  inmncy. 

/The  defendant  appealed.  .  .  . 
^Aug.  9,  11.      Willis,  Q.  C.  (Glyn,  with  him),  for  the  defendant. 

Lumley  Smith,  Q.  C. ,  and  S.  D.  Greene^  for  the  plaintiff,  were  not 
called  upon. 

Brett,  M.  R.  This  action  was  brought  to  recover  the  price  of  cer- 
tain horses  sold  b}-  the  plaintiff  to  the  defendant,  and  the  defence, 
which  raises  the  question  to  be  decided  on  this  appeal,  is  that  at  the 
time  of  the  sale  the  defendant  was  under  the  age  of  twenty-one  years. 
The  question  raised  is  important,  for  it  turns  on  a  rule  of  evidence 
which  may  applj-  to  many  other  cases.  The  evidence  which  was  ten- 
dered and  admitted  was  a  declaration  in  an  affidavit  (and  therefore  a 
solemn  declaration)  bj'  the  deceased  father  of  the  defendant  as  to  the 
date  of  the  defendant's  birth.  No  doubt,  if  admissible,  it  would  be 
strong  evidence  to  show  what  was  the  true  date  of  the  birth,  but  the 
question  is  whether  it  is  admissible  in  this  action,  and  on  such  an  issue 
as  is  here  raised.  What  the  family  of  the  defendant  is  is  immaterial, 
whose  son  he  is  is  immaterial,  whether  he  is  a  legitimate  or  an  illegiti- 
mate son  is  immaterial,  and  whether  he  is  an  elder  or  a  j'ounger  son  is 
immaterial ;  no  question  of  familj-  is  raised  in  the  case. 

The  problem  we  have  to  consider  is  whether  this  evidence,  with 
regard  to  the  question  at  issue  in  this  case,  can  be  received  against  the 
plaintiff.  It  certainly  cannot,  unless  there  is  some  rule  which  makes  it 
evidence  as  against  all  the  world.  It  is  clear  that  this  is  hearsay  evi- 
dence, and  that  the  general  rule  is  that  such  evidence  is  not  admissible ; 
therefore,  in  order  to  make  it  admissible  it  must  be  brought  within 
some  recognized  exception.  The  question  cannot  be  argued  on  princi- 
ple alone,  but  we  must  look  to  the  decisions  and  see  whether  such  evi- 
dence as  this  in  such  a  case  as  this  has  ever  been  admitted  as  coming 
within  any  of  the  exceptions  to  the  general  rule.  There  are  many  ex- 
ceptions to  the  general  rule  which  are  well  known  and  established.     In 
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many  cases  there  might  be  much  to  be  said  on  both  sides  if  it  were 
sought  to  establish  the  exception  for  the  first  time,  but  it  is  not  the 
province  of  the  Court  to  consider  whether  the  original  rule  is  good  or 
bad,  nor  to  enunciate  the  principle  of  the  exceptions,  but  only  to  see 
what  they  are. 

In  Sturla  v.  Frecoia,  5  App.  Cas.  623,  Lord  Blackburn  enumerates 
the  exceptions  in  the  following  terms:  "It  is  not  disputed  that  the 
general  rule  of  English  law  is  that  hearsa}^  evidence  is  not  receivable, 
one  reason  probably  is  the  want  of  the  safeguards  of  cross-examination ; 
however,  undoubtedly,  the  law  is  that,  as  a  general  rule,  hearsay  evi- 
dence is  not  admissible.  But  to  that  a  great  many  exceptions  have 
been  introduced.  I  do  not  sa^-  that  if  we  were  but  beginning  to  make 
the  law,  we  should  be  able  to  say  exactly  why  so  much  should  be  ad- 
mitted and  no  more,  probably  it  would  be  difficult  to  say  that  in  all 
cases  ;  but  the  exceptions  have  been  established  and  exist,  and  we  have 
to  see  whether  this  case  comes  within  any  one  of  those. 

"  Now,  my  Lords,  the  first  and  one  of  the  most  important  exceptions 
is  briefly  expressed  in  a  dictum  in  Higham  v.  JRidgway,  10  East,  109, 
that  documents  on  the  face  of  them  appearing  to  be  against  the  inter- 
est of  a  deceased  person  who  stated  the  matter,  are  evidence.  I  need 
not  enter  into  the  qualifications  of  that  farther  than  to  point  out  that  in 
no  point  of  view  can  this  Giunta  di  Marina,  who  made  this  statement 
(and  who  presumably  are  all  dead  by  this  time),  be  said  to  have  been 
making  statements  against  their  own  pecuniary  interests. 

"  Then,  my  Lords,  there  is  a  second  class  of  cases,  of  which  Price  v. 
Lord  Torrington,  1  Salk.  285  ;  2  Ld.  Eaym.  873,  may  be  mentioned 
as  being  the  earliest,  establishing  that  where  a  deceased  person  in  the 
course  of  his  duty  makes  a  contemporaneous  entry  of  an  act  which  he 
has  done,  and  returns  that  in  the  course  of  his  business,  then  after  his 
death  it  would  be  received  as  evidence.  That  class  of  eases  is  also  well 
established.  There,  again,  I  do  not  go  into  the  qualifications,  or  ex- 
press any  opinion  upon  the  different  matters  introduced,  farther  than  to 
point  out  that  in  no  sense  can  it  be  said  that  the  Giunta  di  Marina  was 
making  any  statement  in  the  course  of  business  contemporaneous  with 
the  fact,  and  it  is  impossible  to  say  that  it  falls  within  that  principle. 

"  Then,  mj'  Lords,  comes  another  large  class  of  cases,  where,  from 
the  nature  of  the  thing,  evidence  of  reputation  from  deceased  persons 
is  admissible,  —  where  it  is  a  public  right  or  a  quasi  public  right,  evi- 
dence of  reputation  is  admissible  if  j'ou  prove  that  the  deceased  person 
was  of  the  class  who  would  know  it,  and  had  stated  it.  Upon  that 
again  I  merely  say  that  the  question  we  are  now  inquiring  into,  viz. 
the  history  of  a  private  individual,  is  not  a  matter  in  which,  in  any 
sense,  reputation  generally  can  be  received. 

"  Then;  my  Lords,  there  is  another  class  of  cases  which  comes 
nearer  to  it.  It  has  been  established  for  a  long  while  that  in  questions 
of  pedigree,  —  I  suppose  upon  the  ground  that  they  were  matters  relat- 
ing to  a  time  long  past,  and  that  it  was  really  necessary  to  relax  the 
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Strict  rules  of  evidence  there  for  the  purpose  of  doing  justice,  —  but  for 
whatever  reason  the  statements  of  deceased  members  of  the  familj' 
made  ante  litem  motam,  before  there  was  anything  to  throw  doubt 
upon  them,  are  evidence  to  prove  pedigree.  And  such  statements  by 
deceased  members  of  the  family  ma3^  be  proved  not  onlj'  by  showing 
that  thej'  actually  made  the  statements,  but  b^'  showing  that  they  acted 
upon  them,  or  assented  to  them,  or  did  anything  that  amounted  to 
showing  that  they  recognized  them."     5  App.  Cas.  at  pp.  640,  641. 

I  think  Lord  Blackburn  intended  to  make  an  exhaustive  definition  of 
the  exceptions  to  the  rule  against  the  admission  of  hearsay  evidence, 
and  he  distinctly  states  that  "  in  questions  of  pedigree"  the  statements 
of  deceased  members  of  the  family  "  are  evidence  to  prove  pedigree." 
If  that  is  true,  and  if  what  I  have  stated  (that  no  question  as  to  family 
is  at  issue  in  the  present  case)  is  right,  how  can  any  one  say  that  the 
evidence  in  this  case  was  given  on  a  question  of  pedigree  to  prove  ped- 
igree? Therefore  this  evidence  is  not  brought  within  the  exception.  A 
strong  opinion  was  expressed  by  Patteson,  J.,  in  Figg  v.  Wedderburne, 
11  L.  J.  (Q.  B.)  45 ;  6  Jur.  218,  that  in  a  case  like  the  present  such 
evidence  as  this  is  not  admissible.  There  is  also  a  strong  opinion  of 
Pollock,  C.  B.,  in  Plant  v.  Taylor,  7  H.  &  N.  227,  where  he  said,  "  In 
an  action  for  goods  sold  and  delivered,  declarations  of  a  deceased 
parent  are  not  admissible  to  prove  the  defendant  is  an  infant.  It  is  dif- 
ferent where  the  question  is  one  of  pedigree."  This  is  an  authority  to 
show  that  the  question  raised  in  the  present  case  is  not  a  question  of 
pedigree  within  the  meaning  of  the  rule. 

For  these  reasons  I  am  of  opinion  that  this  evidence  does  not  come 
within  any  of  the  recognized  exceptions,  and  therefore  is  inadmis- 
sible, and  the  order  of  the  Divisional  Court  directing  a  new  trial  was 
right.  .  .  . 

[The  brief  concurring  opinions  of  Bowen,  L.  J.,  and  Fry,  L.  J.,  are 
omitted.] 

Appeal  dismissed.^ 

1  In  Conn.  Mut.  L.  Ins.  Co.  v.  Schwenk,  94  TJ.  S.  593,  598,  in  1876,  it  was  a  ques- 
tion whether  it  was  error,  in  an  action  on  a  poliej'  of  life  insurance,  in  proying  the  age 
of  the  deceased,  to  reject  the  entry  of  the  age  in  the  minute  book  of  a  lodge  of  Odd  Fel- 
lows of  which  the  deceased  was  a  member.  Mr.  Justice  Stkong  (for  the  Court)  said  : 
"  Again  it  is  argued  thut  a  man's  age  is  one  of  the  elements  of  his  pedigree,  and  that, 
in  proving  pedigree,  hearsay  evidence  is  admitted.  The  argument  is  fallacious.  It  is 
true,  the  age  of  a  person  may  become  material  in  questions  of  pedigree  ;  but  even  then 
the  hearsay  declarations  of  strangers,  persons  not  related  by  blood  or  marriage,  are 
iuadmissible  to  prove  it.  Moreover,  the  present  case  involves  no  question  of  pedigree. 
The  proof  of  age  was  not  offered  for  the  purpose  of  showing  parentage  or  descent,  both 
of  which  were  impertinent  to  the  issue  between  the  parties.  The  assignment  of  error 
cannot,  therefore,  be  sustained."  —  Ed. 
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In  Shields  v.  Boucher  (1  De  G.  &  Sm.  40),  in  1847,  there  was  a 
question  in  a  court  of  equity  as  to  the  relationship  of' the  deceased 
mother  of  one  of  the  plaintiffs  to  another  deceased  person.  On  the 
trial  of  issues  directed  to  be  tried  at  law,  the  court  refused  to  receive 
certain  declarations  of  the  deceased  mother  as  to  the  place  that  she  and 
her  family,  and  her  father  and  mother,  came  from,  and  the  place  where 
she  was  married.  On  a  motion  for  a  new  trial,  on  the  ground  of  the 
improper  rejection  of  this  evidence,  the  Vice-Chancellor  (Sik  J.  L. 
Knight  Bruce)  ,  said  :  — 

A  general  I  rule  against  allowing  particular  facts  or  single  acts  to 
be  proved  by  hearsay,  which  is  frequently  applied  in  cases  of  public 
right  or  custom,  must,  I  suppose,  be  considered  as  extending,  though 
probably  in  a  less  wide  or  less  ample  manner,  or  with  more  qualifica- 
tion, to  cases  of  pedigree.  ...  A  birth,  however,  from  a  single  woman, 
a  birth  from  a  married  woman,  a  death,  a  marriage,  is  a  particular  fact 
or  a  single  act,  which,  of  course,  is  provable  by  hearsay  (hearsay  from 
a  proper  quarter)  on  a  question  of  pedigree.  And,  as  I  apprehend  it 
to  be  settled  that  the  time  absolutely  or  relatively  of  a  particular  birth 
may  be,  so  I  am  not  aware  that  the  time  absolutely  or  relatively 
of  a  marriage  or  death  may  not  be,  thus  proved  upon  a  question  of 
\that  nature  ;  but  for  such  a  purpose  is  there  a  solid  ground  of  distinc- 
tion between  time  and  place  ?  There  may  be,  but  I  do  not  distinctly 
perceive  it.  .  .  . 

I  own  myself  not  convinced  that  the  reasons  and  grounds  (so  far  as 
I  can  collect  and  understand  them)  upon  which  births  and  times  of 
births,  marriages,  deaths,  legitimacy,  illegitimacj',  consanguinity  gener- 
allj',  and  particular  degrees  of  consanguinity  and  of  affinity,  are  allowed 
to  be  proved  by  hearsay  (from  proper  quarters)  in  a  controversy  merely 
genealogical,  are  not  as  applicable  to  interrogatories  like  those  that 
have  been  rejected  in  a  case  like  the  present,  as  to  an  interrogatory 
whether  a  man's  grandfather  was  said  to  be  related  to  some  other  man, 
or  in  what  year,  on  what  daj',  or  at  what  time,  or  of  what  parents  a 
man  was  said  to  have  been  born  ;  whether  a  man's  mother  was  said  to 
be  illegitimate  ;  whether  she  was  said  to  have  been  married,  or  to  have 
brought  a  child  into  the  world  before  or  after  a  marriage,  or  what  her 
name  was  said  to  have  been  ;  or  (to  resort  for  an  instance  to  one  of  the 
questions  allowed  to  be  put  and  answered  on  the  trial  in  this  case) 
whether  it  had  been  said  "  what  her  father  was."  .  .  . 

But  whatever  I  may  correctly  or  erroneously  think  as  to  reason  or 
principle,  I  ought  certainly  not,  upon  my  own  motion,  to  act  against 
anj'  authority  long  followed,  against  a  series  of  authorities,  or  a  course 
of  decisions,  or  perhaps  even  against  a  single  decision  of  a  certain  class 
and  kind.  The  books,  however  (and  I  have  not  looked  into  them 
carelessly  on  this  subject),  do  not  appear  to  me  to  show,  nor  am  I  per- 
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suaded,  that  there  is  any  authority  long  followed,  or  a  series  of  authori- 
ties ;  that  there  has  been  a  course  of  decisions  or  any  decision  of  a 
nature  to  bind  the  Court,  of  which  it  must  be  in  contravention  to 
saj',  that  either  of  the  disallowed  questions  under  consideration  might 
properly  have  been  allowed  to  be  put  and  answered  ;  the  matter  in  issue 
having  been  such  as  it  was. 

I  repeat  that  the  case  of  Hex  v.  Mrith,  8  East,  541,  see  p.  542,  ap- 
pears to  me  substantially  distinguishable  from  the  present.  Lord  Ellen- 
borough  there  says  :  "  The  only  doubt  which  has  been  introduced  into 
this  case  has  arisen  from  improperlj'  considering  it  as  a  question  of 
pedigree,  &c."  That  case  involved  no  question  of  relationship ;  this 
involves  singly  and  mereljf  a  question  of  relationship. 

If  the  place  of  birth  in  Rex  v.  Erith  had  been  a  genealogical  fact, 
as  it  was  not,  —  had  been  material,  namelj',  for  any  genealogical  pur- 
pose, which  it  was  not,  Lord  EUenborough  and  the  Court  of  King's 
Bench  might  possiblj'  have  dealt  with  the  evidence  diiferenth'.  .  .  . 

[The  case  went  off  on  other  points.    A  new  trial  was  ordered.]  ^ 


NORTHEOP  V.  HALE. 
Supreme  Jxidicial  Court  or  Maine.     1884. 
[Reported  76  Me.  306.] 

On  exceptions. 

An  appeal  from  the  decree  of  the  judge  of  probate. 

The  opinion  states  the  case. 

Nathan  and  Henry  B.  Cleaves,  and  M.  P.  Frank,  for  the  plaintiff. 

Drurmnond  and  Drummond,  and  Clarence  Hale,  for  the  defendant. 

Virgin,  J.  This  is  an  appeal  from  a  decree  of  the  judge  of  probate, 
wherein  he  ordered  a  distribution  of  an  intestate  estate,  and  adjudged, 
against  the  claim  of  the  appellant,  that  he  was  not  the  natural  son  of 
the  intestate,  but  was  the  legitimate  son  of  the  intestate's  sister. 

In  the  supreme  court  of  probate,  to  which  the  appeal  was  taken,  the 
same  question  was  submitted  to  a  jury  who  found  against  the  appellant. 

At  the  trial  of  the  issue  it  appeared  inter  alia  that  the  appellant  was 
born  in  Steubenville,  Ohio,  and  was  brought  up  there  in  the  family  of 
the  intestate's  sister,  in  which  also  the  intestate  resided  at  the  time  of 
the  appellant's  birth  and  for  several  j'ears  thereafter.  The  appellant 
tendered  the  "  declaration  of  Mary  Northrop  (the  intestate's  sister) 
relative  to  the  birth  and  parentage  of  John  A.  Northrop,"  the  appel- 
lant. What  the  specific  declarations  were,  the  bill  of  exception  fails 
to  disclose.  It  is  sufficiently  general  to  include  declarations  that  the 
appellant  was  the  lawful  son  of  the  declarant,  which  was  claimed  by  the 
1  Compare  North  Brookjkld  v.  Warren,  16  Gray,  171.  —  Ed. 
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appellee.  The  admissibility  of  such  a  declaration  would  not  be  success- 
fully challenged  under  any  known  rule  of  evidence.  For  the  practice  in 
such  cases  seems  to  be  that  some  evidence  of  the  requisite  relationship 
(though  the  exact  degree  may  not  be  essential  perhaps,  Vowles  v. 
Young,  13  Ves.  140)  dehors  the  declarations  must  be  shown  before 
they  can  be  admitted.  Fuller  v.  Randall,  2  Moore  &  P.  24  ;  Plant 
V.  Taylor,  7  Hurl.  &  Nor.  237 ;  Gee  v.  Ward,  7  E.  &  B.  514.  And 
this  evidence  is  primarily  addressed  to  the  presiding  justice,  who,  before 
admitting  the  declarations,  must  be  satisfied  that  &  prima  facie  case  of 
the  requisite  relationship  has  been  made  out.  Jenkins  v.  Davis,  10 
Q.  B.  313,  322  ;  Mtchins  v.  Eardley,  L.  R.  2  P.  «fc  D.  248.  And  the 
facts  shown,  the  birth,  place  of  birth,  the  bringing  up  and  the  name  of  | 
the 'appellant,  are  ample  prima  facie  evidence  of  relationship  to  war- 
rant the  admission  of  the  declaration  mentioned.  4  Camp.  416  ;  Viall 
V.  Smith,  6  R.  I.  417.  Still  there  is  some  apparent  discrepancy  in  the 
practice.  Blackburn  v.  Crawford,  3  Wall.  175  ;  Jewell  v.  Jewell,  1 
How.  219,  231 ;  Alexander  v.  Chamberlain,  1  Thomp.  &  Cook  (N.  Y. 
Sup.  Ct.)  600. 

But  the  appellant  could  not  be  aggrieved  by  the  exclusion  of  a  declar- 
ation which  would  disprove  his  claim,  and  his  exception  for  such  an  ex- 
clusion could  not  therefore  be  sustained. 

Yet,  considering  the  appellant's  claim  together  with  the  facts  and 
admissions  disclosed  in  the  bill  of  exception,  we  can  have  no  doubt 
that  the  declarations  tendered  and  excluded  had  a  direct  bearing  upon 
the  issue,  and  that  the  question  intended  to  be  raised  by  the  parties,  is  : 
Whether,  in  determining  who  are  the  rightful  distributees  of  an  intes- 
tate estate,  the  declarations  of  the  intestate's  sister  (since  deceased), 
in  whose  family  he  was  not  only  born  and  brought  up,  but  in  which 
also  the  intestate  herself  lived  when  the  appellant  was  born  and  for 
several  years  thereafter,  are  admissible  for  the  purpose  of  showing 
that  he  was  the  natural  son  of  the  intestate,  who  had  not  then  been 
married. 

All  of  the  authorities  seem  to  concur  in  holding  that  while  her  declar- 
ations would  be  competent  to  show  the  appellant  to  be  her  own  illegiti- 
mate son,  born  before  her  marriage,  yet  under  a  rule  founded,  as  Lord 
Mansfield  said,  "  in  decency,  morality,  and  policy,"  her  declarations 
would  not  be  allowed  to  prove  her  own  son  illegitimate  if  born  in 
wedlock.  Goodright  v.  Moss,  Cowp.  591 ;  1  Greenl.  Ev.  ss.  253,  344  ; 
Haddock  v.  -S.  &  M.  Railroad,  3  Allen,  300 ;  Abington  v.  Duxbury, 
105  Mass.  287.  Can  her  declarations  be  admitted  to  show  the  illegiti- 
macy of  her  unmarried  sister's  son  born  and  brought  up  in  her  own 
family?    This  involves  no  bastardizing  of  her  own  issue. 

Formerly  the  declarations  of  servants,  physicians,  and  intimate 
friends  have  been  admitted  at  Nisi  Prius  in  the  English  courts.  But 
in  Johnson  v.  Lawson,  2  Bing.  86,  the  court  unanimously  rejected 
the  declarations  of  a  deceased  housekeeper.  Best,  C.  J.,  remarked 
that  the   admission   of  evidence   in   such   cases  must  be   subject  to 
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some  limits ;  limiting  declarants  to  relatives  connected  bj-  blood  or 
marriage  afforded  a  certain  and  intelligible  rule ;  and  if  tliat  were 
passed,  an  almost  endless  inquiry  as  to  the  degree  of  intimacy  be- 
tween the  family  and  the  declarant  might  be  involved.  Since  that 
decision,  all  modern  authorities  exclude  declarations  coming  from 
neighbors,  intimate  acquaintances,  &c.  of  the  famil}',  as  being  mere 
hearsay  evidence.  Vowles  v.  Young,  13  Ves.  147 ;  Whitelocke  v. 
Baher,  13  Ves.  614 ;  Jackson  v.  Browner,  18  Johns.  37,  39.  It  has, 
therefore,  become  a  universally  recognized  exception  to  the  general 
rule  excluding  hearsay,  based  on  various  sound  considerations,  that 
as  to  certain  facts  of  family  history,  usually  denominated  pedigree, 
comprising  inter  alia,  birth,  death,  and  marriage,  together  with  their 
respective  dates,  and  in  a  qualified  sense,  legitimacy  and  illegitimacj', 
declarations  are  admissible ;  (1)  When  it  appears  bj'  evidence  dehors 
the  declarations  that  the  declarant  was  lawfully  related  b}'  blood  or 
marriage  to  the  person  or  family  whose  historj*  the  facts  concern  ; 
(2)  That  the  declarant  was  dead  when  the  declarations  were  tendered ; 
and  (3)  That  they  were  made  ante  litem  niotam.  1  Greenl.  Ev.  ss.  103, 
et  seq.  &  notes ;  1  Whart.  Ev.  ss.  201,  et  seq.  &  notes ;  1  Taj-lor,  Ev. 
ss.  571,  et  seq.  &  notes ;  Best,  Prin.  Ev.  (Am.  ed.)  s.  498  &  notes. 

Lord  Ch.  Eldon  said  such  declarations  "  are  admissible  upon  the 
principle  that  they  are  the  natural  effusions  of  a  partj'  who  speaks 
upon  an  occasion  when  his  mind  stands  in  an  even  position  without 
any  temptation  to  exceed  or  fall  short  of  the  truth,  .  .  .  that  they  must 
be  from  persons  having  such  connection  with  the  party  to  whom  they 
relate,  that  it  is  natural  and  likely,  from  their  domestic  habits  and  con- 
nections, that  they  are  speaking  the  truth  and  cannot  be  mistaken." 

Lord  Ch.  Elrskine  declared  that  the  "  law  resorts  to  hearsaj-  evidence 
of  relations  upon  the  principle  of  interest  in  the  person  from  whom  the 
descent  is  to  be  made  out."  Vowles  v.  Young,  supra.  This  view  was 
adopted  by  Professor  G-reenleaf.  1  Greenl.  Ev.  s.  103.  And  Mr.  Tay- 
lor sums  up  the  authorities  b}-  declaring  such  declarations  admissible 
coming  from  such  sources,  as  relatives  "  ma}-  be  supposed  to  have  the 
greatest  interest  in  seeking,  the  best  opportunities  for  obtaining,  and 
the  least  reason  for  falsifying,  information  on  the  subject."  1  Taylor, 
Ev.  s.  571.  Do  not  the  qualifications  of  Mrs.  Northrop  come  fully  up 
to  these  requisitions  ? 

In  Goodright  v.  Moss,  Cowp.  571,  the  declarations  of  pai-ents  were 
held  admissible,  after  their  decease,  to  prove  that  their  son  was  born 
before  their  marriage  and  was  therefore  illegitimate ;  and  this  case  is 
not  questioned  on  this  point  in  Berkeley  Peerage  Case,  4  Camp.  401. 

In  Vowles  v.  Young,  supra,  a  new  trial  was  granted  because  the 
declarations  of  a  husband  that  his  wife  was  illegitimate,  were  rejected. 

In  Haddock  v.  B.  &  Maine  Railroad,  supra,  a  mother's  declarations 
were  admitted  to  prove  the  illegitimacy  of  her  daughter,  by  showing  that 
the  mother  was  never  married. 

So,  where  the  question  was  whether  the  plaintiff's  mother  was  the 
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legitimate  child  of  the  ancestor,  whose  land  was  in  dispute,  and  the 
record  showed  the  latter's  marriage  at  a  certain  date,  the  ancestor's 
declaration  —  that  "  unless  he  made  a  will,  Louisa  (plaintiff's  mother) 
could  get  nothing,"  —  was  held  competent  to  go  to  the  jury  on  the  ques- 
tion of  her  illegitimacy.  Viall  v.  Smith,  6  E.  I.  417.  See  also  £ar- 
num  V.  JBarmim,  42  Md.  251,  304. 

It  would  seem,  therefore,  that  the  declarations  of  the  intestate  would 
be  admissible  to  show  that  the  appellant  was  her  illegitimate  son ;  and 
if  the  mother's  declarations  would  be,  why  would  not  be  those  of  the 
mother's  sister,  in  whose  familj-  the  child  was  born  and  brought  up,  and 
in  which  the  mother  lived  at  the  time  and  for  years  after? 

It  is  urged  that  there  are  some  English  authorities  which  somewhat 
tend  otherwise. 

In  Bamford  v.  Barton,  2  Moo.  and  R.  28,  where  one  K.  died  seized 
of  land,  leaving  none  but  illegitimate  children,  to  whom  he  willed  for 
life  his  property  with  remainder  to  his  own  lawful  heirs,  who  brought 
ejectment  claiming  the  devisees  for  life  to  be  dead ;  and  to  prove  it, 
offered  the  declarations  of  one  of  them,  who  had  since  died,  to  prove 
the  decease  of  the  other,  Patterson,  J.,  at  Nisi  Prius,  held  the  declara- 
tions inadmissible  on  the  ground  that  the  declarant  was  not,  in  point  of 
law,  a  member  of  the  f&xaWy  of  his  reputed  father.  We  also  entertain 
the  same  opinion,  and  for  the  same  reason. 

In  Crispin  v.  Doglioni,  2  S.  &  Tr.  44,  decided  in  the  probate  court  in 
England  in  1863,  the  plaintiff  claimed  to  be  the  natural  son  of  the  intes- 
tate.' To  prove  it,  he  tendered  the  declarations  of  a  deceased  brother 
of  the  intestate.  Sir  C.  Creswell,  after  remarliing  there  was  no  case  in 
point,  held  the  declarations  inadmissible,  saying :  ' '  The  admissibility 
of  hearsay  evidence  is  exceptional,  and  ought  not  to  be  carried  further 
than  the  decisions  in  the  books,  for  it  is  a  departure  from  the  first  rule 
of  evidence.  I  can  well  understand  that  when  a  matter  is  likelj^  to  be 
discussed  and  well  known  in  a  famih',  a  member  of  the  familj-  maj-  be 
allowed  to  give  evidence  of  it ;  but  in  this  case  the  plaintiff,  according 
to  his  own  account,  is  filius  nullius,  by  our  law.  The  question  is 
whether  a  declaration  of  one  brother  may  be  admitted  as  to  another 
brother  having  had  intercourse  with  a  woman,  and  having  had  a  child 
by  her  ;  I  think  it  ought  to  be  excluded."  We  cannot  perceive  any  ob- 
jection to  this  ruling.  No  one  can  pretend  that  it  comes  within  the  ex- 
ception admitting  hearsay,  for  the  putative  father  has  no  relationship 
with  his  bastard  son,  and  hence  the  case  is  not  applicable  to  the  case  at 
bar.  Moreover,  the  case  is  especially  sound  in  England,  and  it  might 
there  be  considered  as  applicable  to  a  case  having  the  same  facts  as  in 
the  case  at  bar.  For  by  the  common  law,  in  order  to  "  render  odious 
illicit  commerce  between  the  sexes  and  to  stamp  disgrace  on  the  fruits 
of  it,  notwithstanding  the  punishment  usually  fell  upon  the  innocent,  it 
was  thought  wise  to  prohibit  the  offspring  from  tracing  their  birth  to  a 
source  which  is  deemed  criminal  by  law."  Cooley  v.  Dewey,  4  Pick.  95. 
Hence  bastards  were  said  bj'  the  common  law  to  be  the  "  children  of  no- 
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body,"  and  could  not  transmit  bj'  descent  except  to  their  own  offspring. 
1  Black.  Com.  459  ;  2  Kent's  Com.  (12th  ed.)  212-13  ;  Hughes  v. 
Becker,  38  Maine,  153,  160.  And  such  was  the  law  in  this  State 
until  1838,  when  the  legislature,  as  have  the  legislatures  of  several 
other  States,  ameliorated  the  rights  of  illegitimate  children.  "This 
relaxation  in  the  laws  in  so  many  States,"  says  Ch.  Kent,  ' '  of  the 
severity  of  the  common  law,  rests  upon  the  principle  that  the  relation 
of  parent  and  child,  which  exists  in  this  unhappj'  case,  in  all  its 
native  and  binding  force,  ought  to  produce  the  ordinary  consequence 
of  consanguinity."  2  Kent's  Com.  (12th  ed.)  214.  By  the  statutes  of 
this  State,  "  an  illegitimate  child  is  the  heir  of  his  mother,"  and  "  his 
estate  descends  to  his  mother  when  he  dies  Intestate  without  issue." 
K.  S.,  c.  75,  ss.  3  &  4. 

"We  are  of  the  opinion,  therefore,  that  inasmuch  as  the  relationship 
of  sister  existed  between  the  intestate  and  the  declarant,  and,  bj-  force 
of  the  statute,  that  of  mother  and  son  between  the  intestate  and  the  ap- 
pellant, the  declarations  came  literally  within  the  exception  and  are  con- 
sequently admissible  ;  and  that  the  jury  should  be  allowed  to  pass  upon 
their  weight,  if  they  find  they  were  ever  made,  in  connection  with  the 
other  testimony  in  the  case. 

Exceptions  sttstained. 

Peters,  C.  J.,  Walton,  Danforth,  Stmonds,  and  Emery,  JJ., 
concurred. 


FULKERSON  et  al.  v.  HOLMES  et  al. 
Supreme  Court  of  the  United  States.     1886. 

[Reported  \n  U.  S.  389.]  I 

This  was  an  action  of  ejectment.  The  defendants  in  error  were  the 
plaintiffs  in  the  Circuit  Court,  and  were  the  heirs-at-law  of  John  Holmes, 
deceased.  Thej'  brought  the  action  in  August,  1871,  to  recover  a  tract 
of  three  thousand  acres  of  land  in  Lee  County,  in  the  State  of  Vir- 
ginia. The  defendants  pleaded  the  general  issue.  The  case  was  tried 
by  a  jury,  and  there  was  a  verdict  for  the  plaintiffs,  on  which  the  court 
rendered  judgment,  and  the  defendants  sued  out  this  writ  of  error.  .  .  . 

Mr.  John  A.  Buchanan,  fot  plaintiffs  in  error. 

Mr.  Patrick  Hagan  and  Mr.  William  Pinkney  Whyte,  for  defend- 
ants in  error.     Mr.  John  A.  Campbell,  also  filed  a  brief  for  same. 

Mr.  Justice  Woods,  delivered  the  opinion  of  the  court.  He  stated 
the  case  as  above  reported  and  continued  :  — 

It  is  first  assigned  for  error  that  the  Circuit  Court  "  allowed  the  deed 
from  Samuel  C.  Young  to  John  Holmes  to  be  read  In  evidence  without 
instructing  th6  jury  that  the  recitals  therein  in  respect  to  the  death  of 
Samuel  Young  and  the  heirship  of  Samuel  C.  Young  were  not  evidence 

1  A  part  of  the  case  is  omitted. 
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against  the  defendants,  even  if  it  were  admissible  at  all,  without  proof 
of  its  execution  or  possession  accompanying  and  held  under  it." 

The  deed  of  Samuel  C.  Young  to  John  Holmes  was  rightfully  ad- 
mitted in  evidence,  as  an  ancient  deed,  without  proofs  by  the  subscrib- 
ing witnesses,  or  of  possession  by  the  plaintiffs  or  those  under  whom 
they  claimed.  .  .  . 

The  question  is,  therefore,  fairly  presented,  whether  the  recitals  made 
in  the  deed  of  Samuel  C.  Young  to  John  Holmes,  to  the  effect  that 
Samuel  Young,  the  patentee,  had  died  intestate,  leaving  one  child  only, 
namely,  the  said  Samuel  C.  Young,  the  grantor,  were  admissible  in  evi- 
dence against  the  defendants,  who  did  not  claim  title  under  the  deed. 

The  fact  to  be  established  is  one  of  pedigree.  The  proof  to  show 
pedigree  forms  a  well-settled  exception  to  the  rule  which  excludes 
hearsay  evidence.  This  exception  has  been  recognized  on  the  ground 
of  necessitj' ;  for,  as  in  inquiries  respecting  relationship  or  descent, 
facts  must  often  be  proved  which  occurred  many  years  before  the  trial, 
and  were  known  to  but  few  persons,  it  is  obvious  that  the  strict  en- 
forcement in  such  cases  of  the  rules  against  hearsay  evidence  would 
frequentlj'  occasion  a  failure  of  justice.  Taylor  on  Evidence,  ed.  1872, 
s.  571.  Traditional  evidence  is,  therefore,  admissible.  Jackson  v. 
Cooley,  8  Johns.  127  ;  Jackson  v.  Browner^  18  Johns.  37  ;  Jackson  v. 
King,  5  Cowen,  237 ;  Davis  v.  Wood,  1  Wheat.  6.  The  rule  is  that 
declarations  of  deceased  persons  who  were  dejure  related  by  blood  or 
marriage  to  the  family  in  question  may  be  given  in  evidence  in  matters 
of  pedigree.  Jewell  v.  Jewell,  1  How.  219  ;  Blackburn  v.  Crawfords, 
3  Wall.  175  ;  Johnson  v.  Lawson,  2  Bing.  86  ;  Vowles  v.  Young,  13 
Ves.  140,  147;  Mbnkton  v.  Attorney- General,  2  Euss.  &  Myln.  147, 
159 ;  White  v.  iStrother,  11  Ala.  720.  A  qualification  of  the  rule  is, 
that,  before  a  declaration  can  be  admitted  in  evidence,  the  relationship 
of  the  declarant  with  the  family  must  be  established  by  some  proof  in- 
dependent of  the  declaration  itself.  Mbnkton  v.  Attorney-  General,  2 
Euss.  &  Myln.  147,  156  ;  Attorney- General  v.  Kohler,  9  H.  L.  Cas. 
653,  660 ;  Rex  v.  All  Saints,  7  B.  &  C.  785,  789.  But  it  is  evident 
that  but  slight  proof  of  the  relationship  will  be  required,  since  the 
relationship  of  the  declarant  with  the  familj'  might  be  as  difficult  to 
prove  as  the  very  fact  in  controvers}-. 

Applying  these  rules,  we  are  of  opinion  that  the  recital  in  the  deed 
of  Samuel  C.  Young  to  John  Holmes,  supported  as  it  was  bj-  the  cir- 
cumstances of  the  case  shown  b\'  the  evidence,  was  admissible,  as  tend- 
ing to  prove  the  facts  recited,  namely-,  that  Samuel  Young,  the  patentee, 
was  dead,  and  Samuel  C.  Young,  the  grantor,  was  his  only  child 
and  heir. 

As  the  deed  in  which  the  recital  was  made  was  entitled  to  be  ad- 
mitted in  evidence,  it  stands  upon  the  same -footing  as  if  its  execution 
had  been  proved  in  the  ordinary  way.  The  fact,  therefore,  that,  on 
the  twelfth  day  of  July,  1819,  the  date  of  the  deed,  in  the  city  of  Phila- 
delphia, before  Eichard  Peters,  United  States  judge,  and  two  other 
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persons  as  witnesses,  Samuel  C.  Young,  the  grantor  in  the  deed  men- 
tioned, made  the  declarations  in  question,  m&y  be  taken  as  established. 

It  is  not  disputed  that  when,  upon  the  trial  of  the  case  in  the  Circuit 
Court  in  October,  1880,  the  deed  containing  the  recitals  was  offered  in 
evidence,  the  declarant,  Samuel  C.  Young,  was  dead.  It  only  remained 
therefore,  to  offer  some  evidence  that  the  declarant,  Samuel  C.  Young, 
was  related  to  the  famil3-  of  Samuel  Young.  One  circumstance^relied 
on  to  show  his  relationship  was  the  similarity"^f  names^.  This,  after 
the  lapse  of  so  great  a  time,  was  entitled  to  weight.  Another  fact  was 
that  the  patent  to  Samuel  Young  for  the  land  in  controversj'  was  found 
with  the  deed  of  Samuel  C.  Young  to  John  Holmes  among  the  papers 
of  the  latter  after  his  death.  The  well-known  practices  and  habits  of 
men  in  the  transfer  of  title  make  it  clear  that  the  patent  was  delivered 
to  Holmes  by  Samuel  C.  Young,  when  the  latter  delivered  his  own  deed 
to  Holmes  for  the  premises  conveyed  by  the  patent.  There  was,  there- 
fore, persuasive  proof  that  on  January  12,  1819,  Samuel  C.  Young  had 
in  his  possession,  claiming  it  as  a  muniment  of  his  title,  the  patent 
issued  by  the  Commonwealth  of  Virginia  to  Samuel  Young ;  and  the 
presumption  is  that  his  possession  of  the  patent  was  rightful.  The 
fact  that  Samuel  C.  Young,  representing  himself  to  be  the  son  and  heir 
of  Samuel  Young,  had  in  his  rightful  possession  the  title  papers  of  the 
latter  to  a  valuable  estate,  is  a  fact  tending  to  prove  the  truth  of  his 
asserted  relationship. 

Another  circumstance  of  weight  is  that  Samuel  C.  Young,  having 
assumed,  as  the  son  and  sole  heir  of  Samuel  Young,  to  convey  the 
landed  estate  of  the  latter,  and  his  grantees  having  for  more  than  sixtj- 
years  claimed  title  under  his  conveyance,  the  right  of  Samuel  C.  Young 
to  make  the  conveyance,  has  never,  so  far  as  appears,  been  questioned 
or  challenged  bj'  anj'  other  person  claiming  under  Samuel  Young. 

After  a  lapse  of  sixty-one  years  we  think  these  circumstances  were 
sufficient  to  prove  that  Samuel  C.  Young  was  of  the  family  of  Samuel 
Young,  and  that  the  declaration  of  the  former,  deliberately  made  in  an 
ancient  writing,  signed,  sealed,  witnessed,  acknowledged,  and  recorded, 
to  the  effect  that  the  declarant  was  the  only  child  and  heir  of  Samuel 
Young,  and  that  the  latter  was  dead,  was  of  right  admitted  in  evidence, 
as  tending  to  prove  the  facts  so  recited.  This  conclusion  is  sustained 
by  the  case  of  Deevy  v.  Cray,  5  Wall.  795,  which  is  directly  in  point. 
See  also  Carver  v.  Astor,  4  Pet.  1 ;  Grane  v.  Astor  cfc  Morris,  6  Pet. 
.598 ;  Garwood  v.  Dennis,  4  Binn.  314 ;  Stokes  v.  Daws,  4  Mason, 
268 ;  Jackson  v.  Cooley,  8  Johns.  127.  In  view,  therefore,  of  the 
circumstances  of  the  case,  there  was  no  error  in  the  refusal  of  the 
court  to  instruct  the  jury  that  said  recital  was  not  evidence  against 
the  defendants.  .  .  • 

Judgment  affirmed. 
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EISENLORD  v.  CLUM  et  at. 
Court  of  Appeals  of  the  State  of  New  York.     1891. 

{Re.'poHedVi^N.  Y.  552.]  i 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  third  judicial  department,  entered  upon  an  order  made  July  7, 1890, 
which  affirmed  a  judgment  in  favor  of  defendants  entered  upon  a  ver- 
dict directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

A.  J.  Abbott,  for  appellant. 

George  W.  Smith  and  Worrell  S  Spraker,  for  respondents. 

Peckham,  J.  The  plaintiff  brings  this  action  of  ejectment,  as  the 
son  and  sole  heir-at-law  of  one  Peter  O.  Eisenlord,  who  died  in  Mont- 
gomery County  on  the  30th  day  of  June,  1885,  seized  in  fee  simple  and 
possessed  of  the  premises  described  in  the  complaint. 

The  defendants  other  than  Clum  are  respectively  the  brothers,  sis- 
ters, or  nieces  of  the  deceased  Eisenlord,  and  claim  that  they  are  his 
sole  heirs-at-law,  and  the  defendant  Clum  is  in  possession  of  the 
premises  described  in  the  complaint,  and  claims  under  the  other  de- 
fendants as  tenant. 

The  plaintiff  is  the  son  of  one  Margaret  Lipe,  and  the  question  in 
issue  depends  upon  whether  she  was  married  to  the  deceased  Eisenlord 
prior  to  this  son's  birth.  The  plaintiff  endeavored  to  prove  an  actual 
marriage  between  the  deceased  and  his  mother  prior  to  his  birth  on  the 
21st  of  October,  1857,  and  for  that  purpose  called,  among  others,  his 
mother,  then  married  to  one  Austin.  .  .  . 

A  third  question  arises  upon  the  exclusion  of  declarations  said  to 
have  been  made  by  Eisenlord  at  times  long  subsequent  to  the  time 
when  this  alleged  marriage  ceremony  took  place.  One  witness  was 
called,  and  the  plaintiff  offered  to  prove  by  him  that  Eisenlord  had  said 
to  him,  in  1863  or  1864,  that  he  was  married  and  bad  a  wife,  and  that 
it  was  Margaret  Lipe.  The  plaintiff  offered  to  prove  by  another  wit- 
ness that  Eisenlord  had  said  he  was  married,  and  had  an  heir,  a  son, 
the  one  witness  had  teased  him  about,  the  plaintiff  herein.  This  was  in 
1867  or  1868.  Eisenlord  died  in  1885.  The  evidence  was  objected  to 
as  incompetent,  and  as  not  characterizing  any  act  or  thing  which  could 
render  it  admissible.  The  objection  was  sustained,  and  the  plaintiff 
excepted.  .  .  . 

It  seems  to  me  that  they  are  competent  as  hearsa3-  evidence  in  a  case 
of  pedigree.  Such  a  case  is  a  well-known  and  recognized  exception 
to  the  general,  rule  excluding  hearsay  evidence.    This  case  involves 

^  A  part  of  the  case  is  omitted. 
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without  doubt  a  question  of  pedigree  simpty.  It  is  what  is  termed  in 
the  books  a  purely  genealogical  controversy.  Peter  O.  Eisenlord  is 
upon  the  plaintiffs  claim  the  common  ancestor  of  all  the  parties,  while 
the  defendants  only  deny  the  plaintiffs  relationship  to  him.  The  sole 
question  involved  is  as  to  this  relationship  of  the  plaintiff,  and  that  de- 
pends upon  the  fact  of  a  marriage  having  taken  place  between  Eisen- 
lord and  the  plaintiffs  mother  before  his  birth.  The  exception  regard- 
ing the  admission  of  hearsay  evidence  in  case  of  pedigree  is  not  confined 
to  ancient  facts,  but  extends  also  to  matters  of  pedigree  which  have 
recently  transpired ;  and  the  hearsaj'  as  to  deceased  witnesses  is  ad- 
mitted as  to  facts  which  have  occurred  in  the  presence  of  living  wit- 
nesses. 1  Ph.  on  Ev.,  Cow.  H.  &  Edws.  Notes,  Pg.  248  ;  Vowles  v.  Young, 
13  Ves.  140.  Matters  of  pedigree  consist  of  descent  and  relationship, 
evidence  of  declarations  of  particular  facts  such  as  births,  marriages, 
and  deaths.    Id.  251. 

In  cases  of  pedigree  hearsay  evidence  of  declarations  of  persons  who 
from  their  situation  were  likely  to  know,  is  admissible  when  the  per- 
son making  the  declarations  is  dead.  Jackson  ex  dem.  Ross  v.  Cooley, 
8  Johns.  128. 

It  is  not  the  question  whether  such  evidence  is  sufficient  to  prove 
the  marriage,  but  only  whether  it  is  competent.  In  man}'  cases  it  will 
be  readily  seen  such  evidence  may  under  the  circumstances  be  the  only 
evidence  which  can  be  obtained,  and  there  might  be  no  pvidence  of  co- 
habitation. In  those  cases  the  declarations  might  be  less  open  to  criti- 
cism and  entitled  to  much  greater  credence  than  where  the  facts  were 
recent  and  other  evidence  readilj'  attainable,  if  the  truth  were  in  that 
direction.  The  weight  to  be  given  this  kind  of  evidence  depends  upon 
the  facts  surrounding  each  particular  case.  It  is  plain,  however,  that 
in  cases  of  pedigree  the  declarations,  to  be  admissible,  need  not  be  a 
part  of  the  res  gestae,  for  if  they  were,  the}'  would  be  admissible  on  that 
ground  irrespective  of  any  question  of.  their  admissibilitj'  as  in  a  case 
of  pedigree.  The  exception  to  the  general  rule  in  the  latter  case 
takes  a  wide  range.  Traditional  declarations  become  the  best  evidence 
sometimes,  when  those  best  acquainted  with  the  fact  are  dead.  When 
derived  from  those  who  are  most  likel}'  to  know  the  truth,  and  are 
under  no  bias  to  misrepresent  the  fact,  such  evidence  affords  a  reason- 
able presumption  of  the  truth.  Starkie  on  Ev.  Pg.  47,  9th  Am.  ed. 
1879. 

Upon  questions  of  pedigree,  i.  e.  in  a  controversy  merely  genealogi- 
cal, hearsay  evidence  is  allowed  as  to  the  time  pf  birth  of  a  certain 
party,  as  to  a  marriage,  death,  legitimacy,  or  the  reverse,  consanguinity 
generally,  and  particular  degrees  thereof,  and  of  affinity.  Per  Knight 
Bruce,  V.-Chan.,  in  Shields  v.  Bouclier,  1  DeG.  &  Sm.  40-52. 

The  term  "  pedigree,"  says  Greenleaf,  embraces  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  marriage,  and  death,  and 
the  times  when  these  events  happened,  and  the  rule  permits  hearsay 
evidence  of  the  declarations  of  deceased  members  of  the  family  upou 
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these  points  in  any  ease  involving  pedigree.  1  Greenl.  on  Ev.  ss.  103, 
104.  The  declarations  to  be  admissible  need  not  be  upon  the  knowl- 
edge of  the  declarant.  If  this  was  so,  the  main  object  of  permitting 
hearsay  evidence  would  be  frustrated,  as  it  seldom  happens  that  the 
declarations  of  deceased  relations  embrace  matters  within  their  own 
personal  knowledge.  Thus  evidence  that  a  deceased  member  of  the 
family  said  that  he  heard  from  others  of  his  family  the  facts  which  he 
states  is  admissible.  1  Whar.  on  Ev.  s.  205  ;  Doe  ex  dem.  Banning  v. 
Griffin,  15  East,  293 ;  Doe  ex  dem.  Futter  v.  Randall,  2  Moore  & 
Payne,  20.  The  evidence  is,  of  course,  not  rendered  less  admissible 
where  the  declarant  knows  the  fact  which  he  declares.  For  the  pur- 
pose of  proving  a  marriage  in  cases  of  pedigree,  where  the  object  is  to 
trace  relationship,  the  declarations  of  deceased  members  of  the  familj' 
are  competent.     1  Whar.  on  Ev.  s.  212. 

It  has  been  stated  that  declarations  in  regard  to  particular  facts  are 
not  competent.  This  is  true  in  cases  where  proof  of  a  custom,  right  of 
way,  of  common,  and  the  like,  is  offered.  But  in  a  case  of  pedigree  it 
is  alwa3'S  a  particular  fact  that  is  to  be  proved,  and  in  relation  to  which 
the  declarations  of  the  deceased  person  are  offered,  and  in  such  cases 
the  particular  facts  stated,  such  as  birth  (place  or  time,  where  material), 
marriage  and  death,  are  competent.  1  Ph.  Ev.,  C.  H.  &  Edwds.  Notes, 
M.  Pg.  251 ;  Whart.  on  Ev.  s.  209. 

In  respect  to  such  proof  of  particular  facts  it  has  been  said,  that  "  A 
birth,  however,  from  a  single  woman,  a  birth  from  a  married  woman,  a 
death,  a  marriage,  is  a  particular  fact  or  a  single  act  which,  of  course,  is 
provable  by  hearsay  (hearsay  from  a  proper  quarter)  on  a  question  of  pedi- 
gree."    Per  V.-Chan.  Knight  Bruce,  in  Shields  v.  Boucher,  supra. 

The  only  case  looking  to  the  contrary  that  I  have  found  is  Westfield 
V.  Warren,  8  N.  J.  L.  249,  where  Ewing,  C.  J.,  said  that  where  mar- 
riage was  to  be  shown  as  a  substantive,  independent  fact,  it  was  within 
none  of  the  exceptions  to  the. general  rule,  and  that  hearsay^  evidence 
could  not  be  received.  The  case  was  one  regarding  the  settlement  of  a 
pauper,  and  might  well  have  been  placed  upon  the  ground  that  it  was 
not  a  case  of  pedigree  at  all.  In  -Rex  v.  Frith,  8  East,  539,  Chief  Jus- 
tice Ellenborough  held,  in  a  case  of  a  settlement  of  a  pauper,  that  it 
was  not  a  ease  of  pedigree,  but  simply  a  question  as  to  what  place 
an  undisputed  birth  derived  from  acknowledged  parents  had  taken 
place  in. 

I  think  it  entirelj-  clear  that  from  the  nature  of  the  case,  as  well  as 
upon  authority,  a  case  of  pedigree  forms  an  exception  to  the  general 
rule  as  to  proof  of  a  particular  fact  b^'  hearsay,  reputation,  or  tradition. 
As  to  what  is  a  ease  of  pedigree,  an  examination  of  the  question  shows 
that  a  case  is  not  necessarily  one  of  that  kind,  because  it  may  involve 
questions  of  birth,  parentage,  age,  or  relationship.  Where  these  ques- 
tions are  merely  incidental  and  the  judgment  will  simply  establish  a 
debt,  or  a  person's  liability  on  a  contract,  or  his  proper  settlement  as  a 
pauper,  and  things  of  that  nature,  the  case  is  not  one  of  pedigree,  al- 
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though  questions  of  marriage,  legitimacy,  death,  or  birth  are  incidentally 
inquired  of.      Whittuck  v.  Waters,  4  C.  &  P.  375.  .  .  . 

Although  admissible,  the  evidence  is  liable  to  grave  suspicion.  In- 
deed we  are  bound  to  say  that  this  whole  case  presents  itself  as  full  of 
suspicion.  The  silence  of  the  woman  during  all  these  years  as  to  the 
marriage,  silence  which  was  continued  until  the  death  of  her  alleged 
husband,  is  in  and  of  itself  a  suspicious  fact.  Admissions  of  a  mar- 
riage are,  under  such  circumstances,  most  unsatisfactory  and  open  to 
grave  doubt.  If  such  declarations  were  in  truth  ever  made,  there  may 
have  been  motives  which  it  is  impossible  to  fathom,  and  which  may  at 
the  same  time  have  operated  upon  Eisenlord  and  induced  him  to  make 
an  admission  of  this  kind  when  it  was  wholly  untrue.  Where  the  facts 
are  of  comparatively  recent  occurrence,  and  the  alleged  declarations  of 
the  deceased  are  at  war  with  his  known  actions  during  his  life,  and 
where  there  was  no  cohabitation  or  recognition  of  the  partj'  as  wife  or 
husband,  it  may  be  averred  that  the  evidence  is  to  be  looked  upon  with 
very  great  distrust.  Still  within  the  authorities  the  evidence  is  compe- 
tent. Under  our  rulings  there  may  be  evidence  enough  in  the  case  to 
require  its  submission  to  a  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur,  Andrews  and  Finch,  JJ.,  on  first  two  grounds. 

Judgment  reversed} 

^  In  some  courts  in  this  country  there  is  an  apparent  extension  of  the  pedigree  ex- 
ception to  facts  of  family  history  in  general.  (Abbott's  Trial  Evid.  90.)  To  a  con- 
siderable extent  this  is  explained  as  resting  upon  an  erroneous  assumptiSn  that  all 
such  facts  are  included  in  the  term  "  pedigree."  To  some  extent  also  it  is  accounted 
for  by  the  fact  that  the  courts  still  follow  an  inadvertence  in  the  first  edition  of 
Greenleaf  on  Evidence,  vol.  1,  s.  104,  which  was  at  once  corrected  in  the  second  edition. 
Unfortunately  the  way  in  which  the  correction  was  made  left  it  an  easy  thing  to  con- 
tinue the  mistake  without  observing  the  change.  The  first  edition  (1842),  read  :  — 
"The  term  pedigree,  however,  embraces  not  only  descent  and  relationship,  but  also  the 
facts  of  birth,  marriage,  and  death,  and  the  times  when  these  events  happened.  These 
facts,  therefore,  may  be  proved  in  the  manner  above  mentioned,"  &c.  In  the  second 
edition  (1844)  and  all  subsequent  ones,  this  was  changed  by  adding  after  the  words 
"  above  mentioned  "  the  important  clause  "  in  all  cases  where  they  occur  incidentally 
and  in  relation  to  pedigree."  Our  reports,  nevertheless,  often  quote  the  first  sentence 
only,  whereby  the  effect  of  the  correction  is  wholly  lost.  See,  e.  g.  Morrill  v.  Foster, 
33  N.  H.  379  (1856),  and  Du  Pont  v.  Davis,  30  Wis.  170  (1872). 
•:  As  regards  the  persons  whose  declarations  are  received  and  the  limits  of  admissible 
"■tradition"  there  was  formerly  much  more  uncertainty  than  now.  In  1743  {Craig  d. 
^nnesley  v.  Earl  of  AngUsea,  17  How.  St.  Tr.  cols.  1166,  1179,  1181),  in  a  great  case 
involving  pedigree,  the  general  reputation  in  the  neighborhood  was  called  for  and  given 
i)i  evidence.  In  1791  [Morewood  v.  Wood,  14  East,  p.  330,  note),  Mr.  Justice  Grose 
iftid  :  '^^  remember  the  case  of  a  pedigree  tried  at  Winchester  where  there  was  a  strong 
reputation  throughout  all  the  country  one  way  and  a  great  number  of  persons  were 
examined  to  it."  This  judge  came  to  the  bar  in  1766.  In  1790  (R.  ■/.  Eriswell,  3 
,T.  R.  p.  723),  Lord  Kenton  said  :  "I  admit  that  declarations  of  the  members  of  a 
family  and  perhaps  of  others  living  in  habits  of  intimacy  with  them  are  received  in 
Evidence  as  to  pedigree."  In  1812  {Walker  v.  Wingfield,  18  Ves.  p.  446),  Lord 
Eldon  said  :  "  The  question  whether  a  physician  or  a  servant  who  has  attended  the 
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(D.)  ^CLARATIONS  AS  TO  MATTERS   OF  PUBLIC   OR^/^^'**^ 
^^  GENERAL  INTEREST.       ^^  C)"^ 

WEEKS   V.    SPARKE  et  cd/^^*         / 

King's  Bench.     1813. 

[Reported  1  M.  &  S.  679.]  i 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  parcel  of  a 
common  in  the  parish  of  Inward  Leigh,  in  the  county  of  Devon.  Plea, 
the  general  issue ;  and  the  defendants  also  justified  in  right  of  A. 
Sparlce,  under  a  prescriptive  right  of  common  throughout  the  locus  in 
quo  at  all  times,  as  appurtenant  to  a  messuage  and  land  belonging  to 
the  said  A.  Sparke,  for  his  cattle,  levant  and  couchant ;  and  that  the 
locus  in  quo  was  wrongfully  inclosed,  so  that  they  could  not  enjoy  the 
said  right  of  common,  &c.  Replication  that  the  plaintiff  was  seised  in 
fee  of  a  messuage  called  Lower  Goshuish,  in  the  parish  of  North  Lew, 
and  that  there  was  and  immemorially  hath  been  another  messuage  also 
called  Lower  Goshuish,  and  prescribed  in  right  of  his  messuage  to  use 
the  locus  in  quo  for  tillage  with  corn,  and  until  the  taking  in  of  the 
corn  thereby  produced,  to  hold  and  enjoy  the  same  in  every  year  in 
which  the  same  might  be  tilled  according  to  the  rules  of  good  husban- 
dry, and  in  which  the  same  was  not  so  tilled  by  the  occupier  of  the 
other  messuage  called  Lower  Goshuish,  and  traversed  the  defendant's 
prescription ;    upon  which  traverse  issue   was  joined.     At   the  trial 

family  can  be  admitted  as  one  of  the  family,  has  not,  I  conceive,  been  decided." 
But  in  1824  (Johnson  v.  Lawson,  2  Bing.  86),  it  was  held  that  declarations  of  ser- 
vants and  intimate  acquaintances  are  not  admissible.  In  1843  [Davies  v.  Lovmdes,  7 
Scott,  N.  R.  p.  188),  Baron  Parke  remarked,  during  the  ai'gument,  that  as  to  blood 
relations  there  was  no  limit,  but  as  to  a  connection  by  affinity  the  rule  did  not  seem 
to  go  farther  than  the  husband,  not  including  the  wife.  But  in  1857  (Shrewsbury 
Peerage  Case,  7  H.  L.  C,  pp.  23,  26)  while  Lord  Wensleydale  repeated  this  intima- 
tion, it  was  thought  by  Lord  Brougham  that  the  declarations  of  a  wife  had  been  held 
receivable,  and  by  Lord  St.  Leonards,  with  the  concurrence  of  both  the  other  Lords, 
that  clearly  they  should  be  received. 

As  regards  a  matter  upon  which  the  law  has  thus  been  developing,  it  is  obviously 
unsafe  to  rely  upon  the  text-books  of  the  last  century,  — a  thing  which  is  sometimes 
done,  as  e.  g.  in  Mason  v.  Fuller,  45  Vt.  29  (1872),  quoting  from  BuUer's  Nisi  Prius 
an  inexact  passage  as  to  the  mode  of  proving  the  mere  fact  of  death,  which  may  be 
found  in  the  first  edition  of  that  work.  As  is  well  known  this  book  was  printed  in 
1767,  from  the  notes  of  Mr.  Justice  Bathurst,  the  uncle  of  Buller,  —  five  years  before 
the  latter  was  called  to  the  bar.  Indeed  it  had  been  anonymously  printed  as  eax-ly  as 
1760.  (See  Onslow's  Nisi  Prius,  Advertisement. )  Bathurst  himself  was  called  to  the 
bar  in  1736,  and  became  a  judge  in  1754.  The  first  edition  of  the  book,  therefore, 
which  is  sometimes  called  "  Bathurst  on  Trials,"  represents  the  law  of  the  middle  or 
earlier  part  of  the  last  century.  The  fact  that  portions  of  it  are  repeated  in  later  edi- 
tions cannot  count  much  as  against  the  actual  decisions  of  the  courts,  which  in  the 
mean  time  had  been  limiting  the  general  doctrine  and  shaping  it  into  greater  precision. 
A  valuable  reference  as  to  declarations  relating  to  pedigree  is  Hubback  on  the  Evidence 
of  Succession.  —  Ed.  ^  A  part  of  the  case  is  omitted. 
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before  Chambre,  J.,  at  the  last  assizes  for  the  county  of  Devon,  the 
plaintiff  proved  two  instances  of  the  exercise  of  the  right  of  tillage  upon 
the  common,  which  consisted  of  about  300  acres  ;  one  as  far  back  as  60 
years  ago,  by  the  then  occupier  of  his  messuage,  and  another  by  his 
father,  whom  he  succeeded  about  11  years  ago,  for  three  successive 
years ;  and  that  the  common,  from  the  ridges  and  furrows  now  to  be 
seen,  had  the  appearance  of  having  been  at  some  time  all  tilled.  The 
plaintiff  also  by  several  witnesses  gave  evidence  of  reputation  as  to  the 
existence  of  such  right,  viz.  that  the  occupiers  of  the  two  messuages 
called  Lower  Goshuish  had  the  right  of  tillage.  This  evidence  was  ob- 
jected to,  and  the  case  of  Morewood  v.  Wood,  14  East,  327,  was  cited, 
but  the  learned  judge  admitted  it,  being  of  opinion  that  as  both  the 
plaintiff's  and  the  defendants'  claims  were  prescriptive,  and  instances 
of  the  actual  exercise  of  the  right  claimed  by  the  plaintiff  had  been 
proved,  evidence  of  reputation  to  confirm  the  other  evidence  was 
admissible.  .  .  . 

In  Easter  term  Lens,  Serjt,  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  ground,  1st,  That  this  was  a  verdict  against  evidence ;  2d, 
That  the  prescriptive  right  claimed  in  the  replication  was  in  destruction 
of  the  defendant's  right,  and  repugnant  to  it ;  3dl3-,  That  evidence  of 
reputation  was  admitted. 

Moore,  Btdler,  and  Gifford,  now  showed  cause. 

Lens,  Serjt.,  and  Bayly,  contra. 

Lord  Ellenborough,  C.  J.  The  admission  of  hearsay  evidence 
upon  all  occasions,  whether  in  matters  of  public  or  private  right,  is 
somewhat  of  an  anomaly,  and  forms  an  exception  to  the  general  rules 
of  evidence.  The  question  here  is  whether  this  is  a  case  of  a  public  or 
merely  private  right;  and  supposing  it  to  be  merel}'  a  private  right, 
whether  according  to  the  habit  and  practice  of  the  circuit  on  which  it 
was  tried  reputation  can  be  received.  I  confess  mj-self  at  a  loss  fully 
to  understand  upon  what  principle,  even  in  matters  of  public  right,  rep- 
utation was  ever  deemed  admissible  evidence.  It  is  said,  indeed,  that 
upon  qpiestions  of  public  right  all  are  interested,  and  must  be  presumed 
conversant  with  them  ;  and  that  is  the  distinction  taken  between  public 
and  private  rights  :  but  I  must  confess  I  have  not  been  able  to  see  the 
force  of  the  principle  on  which  that  distinction  is  founded  so  clearly  as 
others  have  done,  though  I  must  admit  its  existence ;  and  it  has  not 
been  controverted  in  argument  to-daj',  that  in  the  ease  of  public  rights 
reputation  is  to  be  received  in  evidence.  As  to  the  nature  of  the  right 
in  question,  I  think  it  may  be  said  in  some  sense  to  partake  of  the 
nature  of  a  public  right :  although  one  individual  only  stands  upon  it  in 
this  instance,  yet  it  is  understood  that  there  are  others  standing  in  •pari 
jure  with  the  defendant ;  therefore  it  may  be  considered  in  this  view  as 
a  question  between  the  plaintiff  and  a  multitude  of  persons ;  though  in 
other  views  perhaps  it  is  hardly  fair  so  to  consider  it,  where  the  record 
shows  it  to  be  a  question  between  individuals  only,  and  not  between  a 
multitude  of  litigants.     As  to  those  cases  where  the  evidence  of  peram- 
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bulations  is  admitted,  it  is  certainly  in  the  nature  of  hearsay  evidence 
not  of  particular  acts  done,  as  that  such  a  turf  was  dug,  or  such  a  post 
put  down  in  a  particular  spot ;  for  that  would  amount  to  evidence  of 
ownership ;  but  it  is  evidence  of  the  ambit  of  any  particular  place  or 
parish,  and  of  what  the  persons  accompanying  the  survey  have  been 
heard  to  say  and  do  upon  such  occasions.  Reputation  is  in  general 
weak  evidence ;  and  when  it  is  admitted,  it  is  the  duty  of  the  judge  to 
impress  on  the  minds  of  the  ]\\vy  how  little  conclusive  it  ought  to  be, 
lest  it  should  have  more  weight  with  them  than  it  ought  to  have.  It  is 
stated  to  be  the  habit  and  practice  of  different  circuits  to  admit  this 
species  of  evidence,  upon  such  a  question  as  the  present.  That  cer- 
tainlj-  cannot  make  the  law,  but  it  shows  at  least  from  the  established 
practice  of  a  large  branch  of  the  profession,  and  of  the  judges  who  have 
presided  at  various  times  on  those  circuits,  what  the  prevailing  opinion 
has  been  upon  this  subject,  amongst  so  large  a  class  of  persons  inter- 
ested in  the  due  administration  of  the  law.  It  is  stated  to  have  been 
the  practice  both  of  the  northern  and  western  circuits.  My  learned 
predecessor,  Lord  Kenyon,  certainly  held  a  different  opinion  ;  the  prac- 
tice of  the  Oxford  circuit,  of  which  he  was  a  member,  being  different ; 
but  he  seems  to  have  entertained  that  opinion  as  to  rights  purely  of  a 
private  nature,  and  not  affecting  in  any  way  a  public  interest.  In  the 
present  case  I  am  not  prepared  to  say  that  the  learned  judge  did 
wrong  in  admitting  this  evidence :  it  is  probable  that  I  should  have 
admitted  it  myself.  Therefore  I  am  not  prepared  to  say  that  there 
should  be  a  new  trial. 

Le  Blanc,  J.  .  .  .  The  question  arose  upon  a  claim  of  a  prescrip- 
tive right  of  common  ;  such  a  right  as  the  party  alleged  to  have  existed 
beyond  the  time  of  legal  memory  ;  and  the  question  is  how  that  right  is 
to  be  proved.  First,  it  is  to  be  proved  by  acts  of  enjoyment  within  the 
period  of  living  memory.  And  when  that  foundation  is  laid,  then  inas- 
much as  there  cannot  be  anj-  witnesses  to  speak  to  acts  of  enjoj'ment 
beyond  the  time  of  living  memory,  evidence  is  to  be  admitted  from  old 
persons  (not  any  old  persons,  but  persons  who  have  been  conversant 
with  the  neighborhood  where  the  waste  lies  over  which  the  particular 
right  of  common  is  claimed),  of  what  they  have  heard  other  persons,  of 
the  same  neighborhood,  who  are  deceased,  say  respecting  the  right. 
Thus  far  it  is  evidence  as  applicable  to  this  prescriptive  right,  it  being 
a  prescription  in  which  others  are  concerned  as  well  as  the  person 
claiming  it ;  because  a  right  of  common  is  to  a  certain  degree  a  public 
right.  And  the  only  evidence  of  reputation  which  was  received  was 
that  fi'om  persons  connected  with  the  district.  In  the  same  manner  in 
questions  of  pedigree,  although  they  are  not  of  a  public  nature,  the 
evidence  of  what  persons  connected  with  the  family  have  been  heard  to 
say,  is  received,  as  to  the  state  of  that  family.  In  like  manner  also 
upon  questions  of  boundary,  though  the  evidence  of  perambulations 
may  be  considered  to  a  certain  degree  as  evidence  of  an  exercise  of  the 
right,  yet  it  has  been  usual  to  go  further  and  admit  the  evidence  of 
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what  old  persons  who  are  deceased  have  been  heard  to  say  on  those 
occasions.  The  rule  generally  adopted  upon  questions  either  of  pre- 
scription or  custom  is  this,  that  after  a  foundation  is  once  laid  of  the 
right  by  proVing  acts  of  ownership,  then  the  evidence  of  reputation 
becomes  admissible,  such  evidence  being  confined  to  what,  old  persons 
who  were  in  a  situation  to  know  what  these  rights  are,  have  been  heard 
to  say  concerning  them.  The  issue  here  was  on  the  prescriptive  right 
of  common,  and  the  evidence  admitted  was  as  to  a  right  derogatory  to 
that  prescriptive  right ;  which  must  be  governed  by  the  same  rules. 

Baylet,  J.  I  think  the  evidence  of  reputation  was  properly  admit- 
ted. In  cases  of  prescription,  which  must  have  originated  beyond  the 
time  of  legal  memory,  and  of  which  it  is  impossible  to  establish  the 
claim  by  evidence  of  the  grant,  reputation  seems  to  be  admissible,  and 
therefore  for  that  reason,  when  instances  have  been  adduced  to  show  the 
exercise  of  the  right  claimed,  it  is  usual  to  admit  it.  But  it  is  not 
necessary  to  go  that  length  to-daj' ;  because  this  evidence  falls  within 
the  instances  put  and  agreed  to  bj'  ray  brother  Lens ;  viz.  that  it  is  evi- 
dence which  refers  to  the  lex  loci,  or  to  the  mode  in  which  a  particular 
district  is  to  be  used,  and  to  what  is  the  general  right  as  it  concerns  a 
multitude  of  persons  within  that  district.  Here  is  a  common  of  consid- 
erable extent,  on  which  it  is  admitted  that  a  number  of  persons  have  a 
right  to  turn  on.  The  question  is,  how  that  number  of  persons  is  en- 
titled to  use  it.  If  the  plaintiffs  could  establish  their  right  to  till  the 
common  in  the  way  pleaded,  those  persons  would  have  onl3'  a  qualified 
right,  subject  to  an  opposing  right,  which  in  many  instances  would  de- 
prive them  of  the  enjoyment  of  their  right ;  and  therefore  it  seems  to 
fall  within  the  distinction  laid  down  by  my  brother  Lens.  I  take  it  that 
where  the  term  "  public  right"  is  used,  it  does  not  mean  public  in  the 
literal  sense,  but  is  synonj'mous  with  general ;  that  is,  what  concerns  a 
multitude  of  persons.  Now  this  is  a  general  right  exercised  by  a  variety 
of  persons,  though  not  a  public  right  of  common. 

Dampier,  J.  In  all  cases  where  reputation  is  admitted  in  evidence, 
it  is  necessary  to  laj'  a  foundation  for  its  admission  by  first  proving  an 
exercise  of  the  right ;  for  that  lets  in  reputation.  In  public  rights  it  is 
not  disputed  that  reputation  is  admissible ;  and  that  it  has  been  ex- 
tended to  other  rights  which  cannot  be  strictly  called  .public,  such  as 
manors,  parishes,  and  a  modus,  which  comes  the  nearest  to  this  case. 
That,  strictly  speaking,  is  a  private  right,  but  has  been  considered  as 
public,  as  it  regards  the  admissibility  of  this  species  of  evidence,  be- 
cause it  aflfects  a  large  number  of  occupiers  within  a  district.  Here  a 
private  right  is  claimed  by  an  individual,  that  is,  a  right  of  common 
over  an  extensive  waste,  over  which  many  others  have  the  same  right, 
every  year  and  at  all  times  of  the  year ;  and  this  is  opposed  by  showing 
a  right  of  tillage,  and  inclosure  for  that  purpose ;  which  is  so  far  an 
abridgment  of  the  general  right  of  the  whole  body.  We  know  it  is 
frequent  in  the  West  of  England  for  almost  every  person  to  have  a  rio-ht 
of  common  in  respect  of  his  tenement :  if  then  any  individual  has  a 
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right  which  tends  to  abridge  the  right  of  the  whole  neighborhood,  the 
evidence  of  reputation  is  admissible.  This  is  analogous  to  the  cases  of 
a  modus,  and  of  the  boundaries  of  parishes  and  manors ;  and  I  know 
the  evidence  has  been  generally  received  on  the  Western  Circuit. 
There  may  be  particular  cases  where  it  would  be  diflScult  to  press  it ;  as 
in  the  instance  of  a  mere  private  right  of  way  claimed  over  a  particular 
field,  perhaps  this  distinction  might  not  apply.  But  here  the  right 
claimed  goes  to  abridge  the  rights  of  all  the  persons  concerned  over 
a  large  district  of  common,  and  therefore  I  think  this  evidence  is 
admissible.  Mule  discharged.^ 


THOMAS   V.   JENKINS. 

King's  Bench.     1837. 

[Reported  6  A.  &  K  525.] 

Replevin  for  taking  cattle.  Avowry  and  cognizances,  averring  the 
cattle  to  have'been  distrained  damage-feasant.  Pleas  in  bar,  traversing 
the  title,  as  pleaded,  to  the  place  in  which,  &c.  Issues  thereon.  On 
the  trial  before  Coleridge,  J.,  at  the  Glamorganshire  Spring  assizes, 
1837,  the  material  question  was  as  to  the  boundary  dividing  the  estate 
which  comprised  the  locus  in  quo  from  another  estate.  An  old  witness, 
who  was  called  for  the  defendant,  swore  that  he  had  kept  cattle  on  the 
first  mentioned  estate,  and  turned  off  those  of  other  people ;  that  his 
father  at  that  time  was  tenant  of  the  estate ;  that  his  father  and 
brother  told  him  what  line  of  boundarj-  he  was  to  keep,  and  that  he 
had  acted  accordingly  in  keeping  the  boundarj' ;  that  his  father  and 
brother  were  overseers  of  the  hamlet  of  Glyncorrwg ;   and  that  the 

1  But  it  is  said  that  there  are  cases  which  have  decided  that,  where  there  are 
numerous  private  prescriptive  rights,  reputation  is  admissible  ;  and  the  case  of  Weeks 
V.  Sparke,  is  relied  upon  as  establishing  that  proposition.  The  reasons  given  bj' 
the  different  judges  in  that  case  would  certainly  not  be  satisfactory  at  this  day  ; 
some  putting  it  on  the  ground  of  the  custom  of  the  circuits,  some  upon  the  ground 
that  where  there  was  proof  of  the  enjoyment  of  the  right  reputation  was  admis- 
sible. Both  these  reasons  are  now  held  to  be  insufficient.  It  may  be  that  the  evi- 
dence admitted  was  that  of  reputation  from  deceased  commoners,  which  would  he 
admissible,  on  the  same  principle  that  the  statement  of  a  deceased  person  in  possession 
of  land,  abridging  or  limiting  his  interest,  is  admissible :  but  that  reason  does  not 
apply  to  the  present  case,  because  the  statements  are  used  to  extend,  not  to  limit,  the 
rights.  It  was  also  said  that  the  case  of  Weeks  v.  Sparke  had  since  been  sanctioned 
by  the  Court  of  Queen's  Bench  in  that  of  Priehard  v.  Powell,  where  it  was  held  that 
reputation  was  admissible  to  prove  common  between  two  wastes  pur  cause  de  vicinage. 
But  the  claim  in  that  case  was  treated  as  a  matter  of  immemorial  custom  :  and  repu- 
tation in  support  of  a  custom  is  admissible.  We  are  of  opinion,  therefore,  that  the  evi-  • 
dence  of  reputation  offered  in  this  case  was,  according  to  the  well-established  rule  in 
the  modern  cases,  inadmissible,  as  it  is  in  reality  in  support  of  a  mere  private  pre- 
scription :  and  the  number  of  these  private  rights  does  not  make  them  to  be  of  a 
public  nature.  Therefore  the  judgment  must  be  affirmed,  —  Per  Parke,  B.  (for  the 
Court),  in  The  Earl  of  Dunraven  v.  Llewellyn,  15  Q.  B.  p.  811  (1860).  —  Ed. 
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boundary  of  the  estate  was  the  same  as  that  of  the  hamlet.  He  was 
then  asked  whether  he  had  heard  from  old  persons,  since  dead,  what 
was  the  boundary  of  the  hamlet.  The  question  was  objected  to,  as  an 
attempt  to  prove  the  limits  of  a  private  estate  by  reputation.  Cole- 
ridge, J.,  held  the  evidence  admissible ;  and  the  witness  then  stated 
what  he  had  heard  as  to  the  boundary  of  the  hamlet :  and  other  evi- 
dence was  afterwards  given  on  the  same  point.  In  summing  up,  the 
learned  judge  left  the  evidence  of  reputation,  as  to  the  boundary  of 
the  hamlet,  to  the  jury,  but  desired  them  not  to  take  it  into  consid- 
eration unless  they  were  satisfied  that  the  boundary  of  the  estate  was 
the  same  with  that  of  the  hamlet.     Verdict  for  the  defendant. 

Chilton  now  moved  for  a  new  trial.  .  .  . 

Lord  Denman,  C.  J.  Notwithstanding  the  observations  of  Lord 
Ellenborough  which  have  been  referred  to,  I  think  there  is  no  doubt  in 
the  present  case.  Reputation  is  clearly  evidence  as  to  the  boundary  of 
a  parish.  The  question  is,  whether  in  this  case  it  was  admissible  as 
a  medium  of  proof.  Now  I  think  that,  the  fact  being  once  before  the 
jurj'  that  the  boundaries  of  the  farm  and  of  the  hamlet  were  identical, 
any  legitimate  mode  of  proving  the  boundarj'  of  the  hamlet  was  allow- 
able in  the  case.  The  answer  of  the  witness,  that  the  two  boundaries 
were  the  same,  was  admitted  without  objection.  It  is  true  that  the 
boundary  of  a  farm  may  shift ;  but  the  answer-  here  given  applied  to 
one  state  of  the  premises,  and  that  appeared  to  have  continued  from  as 
far  back  as  living  memory  could  reach.  Then  it  is  the  same  as  if  the 
estate  had  been  originally  sold  with  an  express  reference  to  the  boun- 
dary of  the  hamlet :  and,  being  so,  that  the  boundary  might  properly 
be  proved  by  any  evidence  applicable  to  the  subject. 

Patteson,  J.  The  point  in  dispute  on  the  trial  was  a  very  simple 
one,  namelj-,  whether  the  place  in  which  the  cattle  were  taken  was  or 
was  not  parcel  of  a  certain  estate :  and  that  was,  of  course,  to  be  de- 
termined by  anj'  evidence  which  could  be  admissible  upon  such  a  ques- 
tion. On  this  precise  question,  evidence  of  reputation  was  clearly  not 
admissible ;  but  such  proof  is  receivable  to  show  the  boundary  of  a 
hamlet ;  and,  that  being  so,  I  do  not  see  how  it  could  be  excluded  in 
the  present  case,  when  it  was  established  that  the  boundaries  of  the 
hamlet  and  of  .the  farm  were  the  same.  Mr.  Chilton,  indeed,  seems  not 
to  rest  his  objection  on  the  ground  that  such  evidence  is  at  all  events 
inadmissible,  but  to  contend  that,  before  it  can  be  let  in,  the  boundaries 
must  be  shown  beyond  all  doubt  to  have  been  identical.  That,  how- 
ever, would  be  trying  the  question  twice  over :  and  I  think  that,  as  soon 
as  some  evidence  of  the  identity  was  given,  this  proof  was  receivable,  the 
jury  being  cautioned  by  the  learned  judge  not  to  take  it  into  considera- 
tion unless  satisfied  that  the  boundaries  were  the  same.  If  the  identity 
of  the  boundaries  had  been  proved  by  evidence  of  reputation,  the  case 
would  have  been  different :  but  the  witness  called  on  this  subject  stated 
it  positively,  and  not  as  matter  of  reputation  ;  and,  that  being  so,  the 
proof  of  reputation  as  to  the  boundary  of  the  hamlet  was  let  in,  and 
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supported  the  defendant's  ease,  provided  the  jurj-  were  satisfied  of  the 
identity  upon  the  witness's  statement. 

CoLEKiDGE,  J.  This  is  a  question  of  more  novelty  than  difficulty. 
When  the  witness  was  asked,  "  Have  you  heard  from  old  people,  now 
dead,  what  was  the  boundary  of  the  hamlet,"  the  only  objection  that 
could  have  been  taken  to  that  question  was,  that  it  was  not  relevant. 
But  it  was  shown  to  be  so :  and  then  the  objection  comes  to  this,  that 
evidence  shall  not  be  given  as  to  the  boundary  of  a  hamlet  in  the  same 
mode  as  on  other  occasions,  because  the  proof  is,  in  the  particular 
case,  onty  subsidiary.  But  I  never  heard  that  a  fact  was  not  to  be 
proved  in  the  same  manner  when  subsidiary,  as  when  it  is  the  very 
matter  in  issue.^  If  the  fact  here  was  relevant,  I  think  it  was  to  be 
proved  in  the  ordinary  way.  Utile  refused.^ 


QUEEN  V.  BEDFORDSHIEE. 

Queen's  Bench.     1855. 

[Reported  i  E.  &  B.  535.] 

At  the  general  quarter  sessions  of  the  peace  for  the  county  of  Bed- 
ford, a  justice  of  the  county  presented,  on  his  own  view,  that  a  public 
common  bridge  in  the  county,  called  Harrold's  Bridge,  was  out  of  re- 
pair, and  that  the  inhabitants  of  the  county  ought  to  repair  it. 

The  presentment  was  removed  by  certiorari  into  this  court. 

Plea,  by  two  of  the  inhabitants  (for  themselves  and  the  rest  of  the 
inhabitants,  excepting  Crewe  Alston,  Thomas  Philip  Earl  De  Grey, 
Mary  Trevor,  Elizabeth  Trevor,  and  Catharine  Trevor),  except  as  to 
the  three  northern  arches  of  the  bridge  :  Not  Guiltj-.  Issue  thereon. 
And,  as  to  the  residue  of  the  bridge,  that  Crewe  Alston  ought  to  repair 
the  first  arch  by  reason  of  his  tenure  of  the  manor  of  Odell,  Earl  Dc 
Grej'  ought  to  repair  the  second  arch  by  reason  of  his  tenure  of  the 
manor  of  Harrold,  and  Mary  Trevor,  Elizabeth  Trevor,  and  Catharine 
Trevor  ought  to  repair  the  third  arch  by  reason  of  their  tenure  of  the 
manor  of  Chellyton. 

Replication  traversing  the  liabilitj*  of  the  three  parties  as  laid.  Issue 
thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Huntingdonshire  a,ssizes, 
the  counsel  for  the  defendants  proposed  to  give  evidence  of  reputation, 
that  the  lords  of  the  three  manors,  respectively,  ought  to  repair  the 
different  parts  of  the  bridge  as  averred  in  the  plea.  A  witness  was 
called,  who  proved  that  he,  and  his  deceased  father  before  hira,  had 
worked  in  repairing  the  second  arch,  which  according  to  the  plea  was 
repairable   by  the  lord  of  the  manor  of  Harrold.    The   defendant's 

I  Compare  No.  Brookjkld  v.  Warren,  16  Gray,  171.  —  En. 

"  Compare  AUngton  v.  No.  Bridgewaier,  23  Pick.  170,  17^-175.  —  Ed. 
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counsel  asked  whether  he  had  heard,  from  his  deceased  father,  who 
ought  to  repah-  the  second  arch.  The  question  was  objected  to ;  and, 
after  argument,  the  learned  judge  rejected  it  on  the  ground  that  evi- 
dence of  reputation  was  not  admissible  on  the  trial  of  this  issue.  The 
counsel  for  the  defendants,  submitting  to  this  ruling,  did  not  pursue  the 
inquiry  as  to  reputation,  but  gave  other  evidence  tending  to  show  the 
liability  of  the  lords  of  the  manors  to  repair.  The  case  ultimately  went 
to  the  jury,  who  found  for  the  Crown. 

WorUedge,  in  the  ensuing  term,  obtained  a  rule  for  a  new  trial,  on 
the  ground  of  the  improper  rejection  of  evidence. 

Tozer  and  M.  L.  Wells,  now  showed  cause. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
24th),  delivered  judgment. 

The  question  which  we  have  to  determine  in  this  case  is,  Whether  at 
the  trial  of  an  indictment  for  non-repair  of  a  public  bridge,  with  a  plea 
that  third  persons  are  bound  to  repair  the  bridge,  ratione  tenurm,  evi- 
dence of  reputation  be  admissible. 

The  law  of  England  laj's  down  the  rule  that,  on  the  trial  of  issues  of 
fact  before  a  jurj',  hearsaj'  evidence  is  to  be  excluded,  as  the  jurj'  might 
often  be  misled  by  it ;  but  makes  exceptions  where  a  relaxation  of  the 
rule  tends  to  the  due  investigation  of  truth  and  the  attainment  of  jus- 
tice. One  of  these  exceptions  is  where  the  question  relates  to  matters 
of  public  or  general  intei-est.  The  term  "  interest "  here  does  not  mean 
that  which  is  "  interesting"  from  gratifj'ing  curiosity  or  a  love  of  in- 
formation or  amusement,  but  that  in  which  a  class  of  the  community 
have  a  pecuniary  interest,  or  some  interest  by  which  their  legal  rights 
or  liabilities  are  affected.  The  admissibility  of  the  declarations  of 
deceased  persons  in  such  cases  is  sanctioned,  because  these  rights  and 
liabilities  are  generally  of  ancient  and  obscure  origin,  and  may  be 
acted  upon  onlj'  at  distant  intervals  of  time ;  because  direct  proof 
of  their  existence  therefore  ought  not  to  be  required  ;  because  in  local 


matters,  in  which  the  community  are  interested,  all  persons  living  in 
the  neighborhood  are  likely  to  be  conversant;  because,  common  rights 
andTiabilities  being  naturally  talked  of  in  public,  what  is  dropped  in 
conversation  respecting  them  may  be  presumed  to  be  true ;  because 
conflicting  interests  would  lead  to  contradiction  from  others  if  the  state- 
ments were  false ;  and  thus  a  trustworthj'  reputation  may  arise  from 
the  concurrence  of  many  parties  unconnected  with  each  other,  who  are 
all  interested  in  investigating  the  subject.  But  the  relaxation  has  not 
been,  and  ought  not  to  be,  extended  to  questions  relating  to  matters  ot 
mere  private  interest ;  for  respecting  these  direct  proof  may  be  given, 
and  no  trustworthy  reputation  is  likely  to  arise.  We  must  remark, 
however,  that,  although  a  private  _  interest  should  be  involved  with  a 
matter  of  public  interest,  the  reputation  respecting  rights  and  liabilities 
afllecting  classes  of  the  community  cannot  be  excluded,  or  this  relaxa- 
tion of  the  rule  against  the  admission  of  hearsay  evidence  would  often 
be  found  unavailing. 
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Let  us  now  upon  these  principles  examine  whether  the  issue  joined 
on  the  record  raises  a  question  on  which  evidence  of  reputation  ought 
to  be  admitted.  It  does  involve  matter  of  private  right,  viz.  : 
whether  certain  lands  are  burdened  with  the  charge  of  repairing  cer- 
tain arches  of  this  bridge ;  a  matter  of  great  importance  to  the  owners 
of  these  lands.  But  does  it  not  likewise  relate  to  matters  oi public  and 
general  interest  within  the  received  legal  meaning  of  these  words  ?  All 
the  inhabitants  of  the  county  of  Bedford  who  have  any  property  liable 
to  be  assessed  to  the  county  rate  have  an  interest  in  the  question  whether 
the  bridge  is  to  be  repaired  by  the  county,  or  whether  the  county  is  ex- 
empted from  this  burden,  the  obligation  to  repair  it  lying  upon  the 
owners  of  certain  lands  ratione  tenurcB.  The  amount  of  the  sum  which 
everj-  such  inhabitant  is  liable  to  contribute  to  the  county  rate  will  be 
affected  by  the  verdict  of  the  jury.  There  is  likewise  another  class  of 
the  community  who  have  an  interest  in  this  question,  probably  not  so 
numerous,  but  sufficiently  numerous  to  make  it  a  matter  of  public  in- 
terest, —  those  who  have  occasion  to  use  the  bridge.  When  it  becomes 
ruinous  and  impassable  (as  it  now  is),  the  liability  to  repair  it  is  a  matter 
of  much  importance  to  this  class  of  the  community.  If  thej-  indict  the 
count3-,  the  burden  of  repairing  lying  upon  the  owners  of  land  ratione 
tenures,  or  if  they  indict  the  owners  of  these  lands,  the  burden  of  re- 
pairing lying  upon  the  county,  they  fail  in  the  prosecution  ;  they  incur 
a  heavy  expense  ;  and  the  bridge  remains  ruinous  and  impassable.  The 
question  therefore  is  almost  sure  to  be  discussed  in  the  neighborhood ; 
and  a  true  reputation  upon  the  subject  is  likely  to  prevail. 

Mr.  Tozer  contended  that  the  evidence  should  be  excluded  because 
the  deceased  person,  whose  declaration  is  to  be  admitted,  could  only 
draw  his  inference  from  some  act  of  repair,  and  that  this  would  in 
substance  be  admitting  evidence  of  reputation  of  a  particular  fact ; 
but  the  deceased  person  maj'  have  spoken  from  a  distinct  reputation 
prevaiUng  in  the  neighborhood  without  reference  to  anything  done 
within  his  own  knowledge  ;  or  he  and  others  may  have  heard  the  owner 
of  the  lands  in  question  admit  that  he  had  repaired,  and  was  liable  to 
repair,  the  bridge  ratione  tenures.  If  the  possibility  that  the  de- 
ceased person's  inference  maj^  proceed  from  some  defective  premises 
were  sufficient  to  exclude  it,  this  head  of  evidence  would  be  entirely 
put  an  end  to.  The  weight  to  be  attached  to  it  must  varj-  exceedingly, 
and  perhaps  can  never  be  very  great ;  but  the  law  says  that  it  is  to  be 
received. 

If  the  question  were  whether  a  bridge  be  a  public  bridge,  which  the 
public  have  a  right  to  use  and  the  countj'  is  bound  to  repair,  there 
seems  to  be  no  doubt  that  evidence  of  reputation  would  be  admissible ; 
and  there  seems  no  reason  for  following  a  diflferent  course  where  the 
question  is,  whether  the  county  or  an  individual  is  bound  to  repair. 
Here  the  private  liability  of  the  individual  comes  in  ;  but  the  question 
of  the  liability  of  the  county  remains.  The  answer  expected  to  the 
question  overruled  probably  was,  that  the  witness  had  heard  his  de- 
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ceased  father  say  that  there  was  in  the  county  of  Bedford  a  reputation 
respecting  the  liability  to  repair  certain  arches  of  Harrold's  Bridge, 
viz.,  that  they  should  be  repaired  by  the  owners  of  the  lands  mentioned 
in  the  plea.  This  does  touch  the  private  right,  and  throws  a  burden 
on  individuals;  but  at  the  same  time  it  touches  the  question  whether 
the  county  is  bound  to  repair;  and  it  indicates  the  right  persons 
against  whom  proceedings  should  be  instituted  with  a  view  to  obtain  a 
repair  of  the  bridgb,  these  being  matters  clearly  of  public  interest. 

There  certainly  is  an  express  authority  on  the  other  side,  veiy  much 
to  be  respected.  In  Regina  v.  Wavertree,  2  Moo.  &  Rob.  353,  on  the 
trial  of  an  indictment  for  not  I'epairing  a  highwa3-,  the  counsel  for  the 
defendants  having  offered  evidence  of  reputation  that  the  owners  of 
certain  land  adjoining  the  road  were  bound  to  repair  ratione  tenures, 
"  Maule,  J.,  was  of  opinion,  that  evidence  of  reputation  could  not  be 
admitted  to  establish  a  liability  to  repair  ratione  tenvrce,  that  liabilitj- 
being  a  matter  of  a  private  nature."  But  it  would  appear  from  the 
report  that  the  point  was  not  argued,  and  that  no  authorities  were 
cited ;  and,  the  verdict  having  been  for  the  defendants,  there  was  no 
opportunity  of  questioning  the  ruling  of  the  learned  judge.  The  lia- 
bility of  the  individual  to  repair  ratione  tenures,  as  far  as  he  was  con- 
cerned, was  a  matter  of  a  private  nature  ;  but  it  involved  the  liabilitj' 
of  the  inhabitants  of  the  township  to  repair,  which  was  a  matter  of  a 
public  nature  affecting  the  pecuniary  interest  of  a  class  of  the  com- 
munity. Another  authority  likewise  entitled  to  great  respect  is  a 
question  put  from  the  Bench  during  the  argument  of  counsel  in  Rex  v. 
Antrobus,  2  A.  &  E.  794  (E.  C.  L.  R.  vol.  29).  On  the  trial  at  bar 
of  an  information  against  the  sheriff  of  a  county  for  not  executing  a 
criminal  sentenced  to  death,  it  was  proposed  to  ask  a  witness  whether 
he  had  heard  that  it  was  the  custom  for  the  sheriff  to  be  exempt  from 
performing,  or  for  another  officer  to  perform,  the  duty  in  that  particular 
county'.  Patteson,  J.,  said:  "  It  is  something  like  a  charge  to  repair 
a  bridge  ratione  tenures ;  can  that  be  supported  by  evidence  of  repu- 
tation, because  the  whole  county  is  interested  in  the  repair  of  the 
bridge?"  This  certainly  shows  that  at  the  moment  the  impression  was 
upon  the  mind  of  this  most  learned  judge  that  such  evidence  was  inad- 
missible. But  the  authorities  on  the  other  side  seem  to  us  considei-ably 
to  preponderate. 

In  the  first  place,  Bex  v.  Cotton,  3  Camp.  444,  shows  that  in  the 
year  1813  it  was  the  opinion  of  the  most  learned  lawyers  then  in  the 
profession  that  such  evidence  was  admissible.  On  a  trial  before  Dam- 
pier,  J.,  of  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  that  the  defendant  was  bound  to  repair  ratione  tenures,  evidence 
of  reputation  was  offered  on  the  part  of  the  prosecution  to  prove  the 
liability ;  and  Lord  Tenterden,  then  at  the  bar  and  counsel  for  the 
defendant,  objected  to  its  admissibility  only  on  the  ground  that  it  was 
post  litem  motam.  Dampier,  J.,  after  observing  that  the  question  was 
one  of  novelty  and  importance,  and  regretting  that  he  had  to  decide  it 
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without  being  subject  to  review,  says :  "I  have  certainly  had  the 
advantage  of  hearing  it  ably  argued  on  both  sides."  "I  am  likewise 
of  opinion  that"  the  document  "  is  not  admissible  as  evidence  of  repu- 
tation. The  reason  whj-  the  declarations  of  deceased  persons  upon 
public  rights  made  ante  litem  motam"  are  admitted  "is,  that  these 
declarations  are  considered  as  disinterested,  dispassionate,  and  made 
without  any  intention  to  serve  a  cause,  or  to  mislead  posterity.  But 
the  case  is  entirely  altered  post  litem  motam."  "  Declarations  then 
made  are  so  likely  to  be  produced  by  interest,  prejudice,  or  passion, 
that  no  reliance  can  safely  be  placed  upon  them."  "It  has  therefore 
been  wisely  decided,  that  evidence  of  reputation  arising  post  litem 
motam.  shall  not  be  admitted."  This  very  distinguished  judge,  after 
full  argument  and  deliberation,  thus  intimates  an  opinion  that  the 
question  was  substantially  upon  a  public  right,  and  that,  if  the  evi- 
dence of  reputation  offered  had  arisen  ante  litem  motam,  it  ought  to 
have  been  admitted.  But  in  the  Kelham  Bridge  Case,  8  A.  &  E.  516 
(E.  C.  L.  R.  vol.  35),  the  very  point  appears  to  have  been  expresslj-  and 
solemnly  decided  by  this  court.  That  being  an  indictment  for  non-repair 
of  a  public  bridge,  which  it  was  alleged  that  the  defendant  was  bound 
to  repair  ratione  tenurce,  several  documents  were  admitted  at  the  trial 
which  had  a  tendency  to  show  a  reputation  against  the  immemorial  ob- 
ligation relied  upon.  A  new  trial  being  moved  for  on  account  of  their 
admission,  it  was  argued  at  great  length  that  they  were,  and  that  they 
were  not,  admissible  as  evidence  of  reputation.  Lord  Denman  after- 
wards, in  delivering  the  considered  judgment  of  the  court,  by  which  the 
rule  for  a  new  trial  was  discharged,  says :  "  Much  discussion  appears  to 
have  taken  place  at  the  trial,  as  well  as  in  this  court,  respecting  the 
purpose  for  which  this  evidence  was  received,  as  if  it  might  be  ad- 
missible in  some  points  of  view  though  not  in  others.  We  find  it 
unnecessary  to  consider  any  distinction  of  this  kind,  because  we  are 
•clearly  of  opinion  that  these  documents,  all  and  each  of  them,  were 
material  to  the  issue  and  good  evidence  towards  proving  it."  One  of 
these  documents  was  the  record  of  a  prosecution  in  the  reign  of  Edward 
III.  against  the  Bishop  of  Lincoln  for  not  repairing  this  bridge,  with  a 
verdict  of  not  guilty,  and  a  declaration  by  the  jury,  when  asked  "  who 
of  right  is  bound  the  aforesaid  bridge  to  repair  and, uphold,  say  that 
they  are  entirely  ignorant."  This  case  has  since  been  considered  as 
deciding  that  evidence  of  reputation  is  admissible  respecting  the 
liability  to  repair  a  bridge  ratione  tenicrce.  In  Lord  Dunraven  v. 
LleweUyn,  15  Q.  B.  791,  in  the  Exchequer  Chamber,  where  a  ques- 
tion arose  whether  evidence  of  reputation  respecting  a  different  right 
had  been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff  in  error, 
having  to  argue  for  the  admissibility  of  the  evidence,  and  relying  on 
the  Kelham  Bridge  Case,  said*  it  was  there  held  that  the  defendants 
"  might  show  by  an  old  verdict  (which  was  considered  to  be  in  the  nature 
of  reputation)  that  a  party  unconnected  with  the  defendants  had  for- 
merly been  acquitted  of  such  liability ; "  when  Parke,  B.,  interposing, 
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observed,  "  The  repair  of  the  bridge  touched  a  public  right ; "  thereby 
iatiinatiiig  that  such  had  been  the  decision,  and  that  the  decision  was 
right,  at  the  same  time  pointing  out  the  ground  on  which  it  is  to  be 
supported.  My  brother  Martin,  then  at  the  bar,  being  counsel  for  the 
defendant  in  error,  in  commenting  on  the  Kelham  Bridge  Case,  which 
it  would  have  been  his  interest  to  impeach,  says:  There  "the  right 
in  question  was  strictly  a  public  right,  and  the  evidence  was  properlj' 
admitted."  Drinkwater  v.  Porter,  7  Car.  &  P.  181  (E.  C.  L.  E.  vol. 
32),  respecting  a  public  landing-place,  and  £!arl  of  Carnarvon  v.  Ville- 
bois,  13  M.  &  W.  313,  respecting  a  right  of  freewarren,  are  further 
instances  of  evidence  of  reputation  being  admitted,  although  the  ques- 
tion might  be  said,  as  here,  to  involve  a  matter  of  private  right,  matters 
of  public  interest  likewise  depending  upon  it. 

For  these  reasons  and  on  these  authorities  we  think  that,  in  the 
present  case,  the  evidence  of  reputation  was  improperly  rejected,  and 
that  the  rule  for  a  new  trial  should  be  made  absolute. 

Mule  absolute.^ 

1  Wliat  is  meant  by  "  reputation  "  in  these  cases  seems  often,  if  not  usually,  to  lie 
merely  traditional  hearsay,  "a  received  opinion  derived  traditionally  from  the  declara- 
tions of  persons  no  longer  living."  See  the  statement  of  counsel  in  Moseley  v.  Davies, 
11  Price,  p.  167  (1832.)  In  this  case  it  was  held  that  such  evidence  was  none  the  less 
admissible  if  the  deceased  declarant  was  interested,  so  that  he  could  not  have  testified 
if  living.  See  also  the  statements  of  the  Court  (Strong,  J., )  in  Sliutte  v.  Thompson,  15 
Wall.  pp.  162-163  (1872),  that  such  reputation  must  be  "  traditionary  in  its  character." 
The  class  of  cases  now  under  consideration  preserves  traces  of  those  older  methods 
of  proof,  when  all  presupposed  the  jury's  right  to  go  upon  their  own  knowledge,  or 
what  they  might  regard  as  knowledge,  subject  to  the  penalty  of  the  attaint.  It  was 
natural  that  what  the  courts  clearly  recognized  as  a  proper  basis  for  the  jury's  action, 
when  they  picked  up  their  own  information,  e.  g.  reputation  or  traditional  declarations 
in  matters  of  prescription,  should  be  allowed  to  be  offered  to  them  by  the  statement  of 
witnesses  in  court.  When  our  older  text  books  and  cases  speak  of  the  exception  to 
hearsay  now  in  question,  it  is  "  prescription  "  which  they  emphasize  and  put  forward,  — 
without  discriminating  whether  it  be  public  or  private;  as  in  the  "Theory  of  Evi- 
dence" (London,  1761)  112:  "So  in  questions  of  prescription  it  is  allowable  to  give 
hearsay  Evidence  in  order  to  prove  general  reputation."  In  1792  (3  T.  R.  709),  Mk. 
Justice  Geo.sb  says  :  "A  pedigree  may  he  proved  by  reputation  ;  prescriptive  rights 
may  be  so  proved."  In  1811  (4 Camp.  415),  Mansfibld,  C.  J.,  said  :  "To  the  gene- 
ral rule  .  .  .  there  are  two  exceptions,  first,  on  the  trial  of  rights  of  common  and  other 
rights  claimed  by  prescription  ;  and  secondly,  on  questions  of  pedigree."  Questions  of 
prescription  very  often  concerned  many  persons,  and  had  the  aspect  of  matters  of  custom, 
or  the  lex  loci  of  a  given  community.  But  what  all  of  such  questions  had  in  common, 
whether  as  to  public  or  private  matters,  was  the  circumstance  of  antiquity.  It  was 
probably  this  which  controlled  in  determining  the  mode  of  proof  in  the  older  cases. 
And  when  we  find  in  the  older  days  that  juries  were  expected  on  such  questions  to  rely 
not  merely  upon  old  documents,  but  on  what  their  fathers  or  other  deceased  persons 
had  told  them,  it  may  reasonably  be  conjectured  that  the  habit  of  allowing  witnesses 
to  tell  the  jury  what  fheir  fathers  and  other  deceased  persons  had  told  them,  was  but  a 
natural  application,  or  rather  continuance  of  f^e  old  methods.  On  discussing  a  ques- 
tion as  to  a  prescriptive  right  in  1466  (Y.  B.  34  H.  VI.  36,  37),  Prisot,  C.  J.,  inci- 
dentally says  :  "  If  the  jurors  find  the  prescription,  and  the  case  is  such  that  neither 
they  had  any  knowledge  to  the  contrary  nor  any  of  their  fathers  or  other  ancestora, 
and  no  other  person  whatever  has  informed  them  to  the  contrary,  —  if  in  this  case  they 
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Gray,  J.  This  is  an  action  of  tort  in  the  nature  of  trespass  for 
breaking  and  entering  the  plaintiffs  close  upon  the  sea-shore  in  Dennis, 
formerly  a  part  of  Yarmouth,  digging  up  the  earth,  and  erecting  a  fish 
weir.  The  defendants  in  their  answer  denied  the  plaintiff's  title,  and 
claimed  title  under  Vienna  Hall  and  others,  under  whom  the  defendants 

find  the  prescription  for  the  plaintiff,  they  give  a  good  verdict,  as  regards  their  con- 
sciences." Doubtless  it  does  not  follow,  as  a  general  conclusion,  because  the  jurors 
could  formerly  go  upon  any  given  sort  of  information,  that  the  same  things  might 
be  communicated  to  them  by  witnesses.  But  it  is  not  at  all  improbable  that  as  regards 
inquiries  into  ancient  matters  generally,  some  such  license  may  have  long  prevailed  ; 
on  the  contrary,  it  is  highly  probable.  And  so  in  1695  (SUyner  v.  Droitwich,  Skinner, 
623),  where,  as  regards  alleged  privileges  in  certain  salt  pits  of  the  burgesses  of  the  de- 
fendant town,  it  was  sought,  in  a  trial  at  bar,  to  prove  "  a  reputation  ninety-two  years 
ago,"  by  Camden's  "  Britannia,"  —  it  was  said  in  argument  and  apparently  not  denied, 
that  "  the  sayings  of  ancient  persons  who  are  dead  is  always  allowed."  And  in  1684 
(Mosmm  d.  Neale  v.  Ivy  (Lady  Ivy's  Case),  10  How.  St.  Tr.  cols.  602,  610,  611,  613), 
in  a  great  action  for  ejectment,  tried  at  bar,  not  only  were  many  old  deeds  put  in  with- 
out proof  of  execution,  on  showing  that  they  came  from  a  proper  custody,  but  wit- 
nesses were  introduced  who  had  known  the  place  for  many  years,  and  questioned  about 
the  "  reputation  "  there  as  to  who  owned  it.  "Was  not  Fox's  Lane,"  asked  Jep- 
FEBYS,  C.  J.,  "reputed  an  ancient  way?"  "Pray,"  asks  counsel  of  an  old  woman 
who  had  known  the  place  for  seventy  years,  "  when  you  knew  it  first,  what  was  it, 
and  whose  ? — It  was  a  marsh  ground  ...  it  was  counted  and  known. to  be  Mr.  Step- 
kin's."  Again  of  another  witness  :  "What  is  the  common  reputation  whose  the  lands 
were  ?  —  It  was  always  taken  to  be  the  dean's  lands.  .  .  .  What  was  taken  to  be  the 
east  boundary  .  .  .  ?  Was  that  the  reputation  ...  in  all  your  time  ?  "  Again,  "  I 
am  ignorant  of  the  original  title.  .  .  .  But  whose  was  it  reputed  to  be  ?  That  we 
mean."  Another  witness,  in  answering  the  Chief  Justice,  says :  "  My  father,  who 
was  a  mill-wright  himself,  told  me  he  had  known  it  threescore  years,  and  knew  it 
always  a  ground-shot  mill  ;  he  told  me  of  all  the  mills  about  London,  what  they 
were. " 

But  at  the  end  of  the  last  century  they  said  that  in  cases  of  private  prescription 
such  evidence  would  not  be  good.  In  1792  {Morewood  v.  Wood,  14  East,  328,  note), 
the  four  judges  of  the  King's  Bench  were  equally  divided  upon  the  point.  Such  evi- 
dence was  rejected  at  Nisi  Prius,  in  1805  (Clothier  v.  Ghapman,  14  East,  331,  note),  on 
a  question  of  private  boundary.  But  in  various  cases,  well  down  into  this  century,  the 
general  question  of  receiving  such  evidence,  in  cases  of  private  prescription,  was  spoken 
of  as  if  admitting  of  doubt ;  we  even  find  that  Taylor  on  Ev.  {8th  ed.),  vol.  i.  s.  615, 
still  says  that  the  matter  is  involved  in  some  doubt.  This  seems,  however,  an  error, 
for  Baron  Parke  in  1850,  in  Vunraven  v.  Llewellyn  (ante,  p.  413),  speaks  of  the  ex- 
clusion of  such  evidence  in  cases  of  private  prescription  as  "  the  well-established  rule 
in  the  modern  cases."  And  so  1  Greenl.  Ev.,  s.  137.  The  common  American  doc- 
trine about  private  boundary  may  well  be  explained  as  a  persistence  of  the  older  Eng- 
lish rule.     The  use  of  former  verdicts  and  judgments  between  other  parties  "when  a 
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acted,  in  the  place  where  the  weir  was  erected.  Both  parties  traced 
their  titles  to  the  division  of  lands  in  1714  among  the  original  proprie- 
tors of  the  town  of  Yarmouth,  as  appearing  in  their  records.  The  title 
under  which  the  defendants  justified  included  three  lots  in  that  division, 
one  of  the  courses  of  which  was  described  in  the  record  as  "ranging 
about  a  rod  to  the  north  of  Elisha  Taylor's  house."  .  .  . 

In  order  to  establish  the  locality  of  Elisha  Taylor's  house  in  1714,  the 
plaintiff  called  James  Taylor,  who  testified  that  he  was  a  lineal  descendant 
of  Elisha  Taylor  ;  that  the  family  had  lived  upon  the  same  place  from  his 
earliest  recollection  ;  that  about  sixtj-  years  ago  his  great  uncle  showed 
him  some  bricks  remaining  in  the  ground  near  the  house  of  the  witness, 
and  struck  down  his  cane,  and  the^'  took  up  three  or  four  large  clumsj' 
bricks,  five  or  six  inches  under  the  earth.  The  plaintiff  then  proposed 
to  ask  the  witness  what  was  said  by  his  great  uncle,  and  if  there  was 
any  tradition  in  his  family  as  to  where  Elisha  Taylor's  house  stood ; 
but  the  questions  were  objected  to  bj-  the  defendant,  and  excluded  by 
the  Superior  Court.     This  exclusion  is  the  first  ground  of  exception. 

general  public  riglit  is,  whether  affirmatively,  or  negatively  involved,"  in  oases  relating 
to  prescription,  has  caused  perplexity  to  the  courts.  So  far  as  it  rests  upon  their  being 
evidence  of  reputation,  the  use  of  verdicts  appears  to  be  a  relic  of  the  time  when  a  jury's 
verdict  was  a  conclusion  upon  their  own  knowledge  ;  it  will  be  remembered  that  it  was 
not  until  the  beginning  of  the  eighteenth  century  that  the  presence  oi  a  certain  num- 
ber of  hundredors  on  the  jury  was  dispensed  with.  (5  Harv.  L.  Rev.,  297-298.)  A 
jury's  verdict  then  meant  the  solemn  sworn  statement,  on  their  own  knowledge,  given 
under  the  penalty  of  an  attaint,  of  a  body  which  comprised  some  people  from  the 

"  neighborhood.  And  in  cases  relating  to  ancient  matters  which  are  at  the  same  time  of 
public  or  general  concern,  the  use  of  old  verdicts  and  judgments  survives.     The  mode 

■  in  which  they  are  treated  and  explained  in  modern  times  may  be  seen  in  the  references 
which  follow.  • 

"  The  opinion  of  this  Court  is  that  in  the  cases  where  reputation  is  evidence  —  that 
is,  cases  involving  a  general  right,  in  which  all  the  Queen's  subjects  are  concerned  —  a 
verdict  or  a  judgment,  upon  the  matter  directly  in  issue  between  the  parties,  —  although 
between  other  parties,  —  is  also  evidence  ;  not,  however,  that  it  is  evidence  of  any  spe- 
cific fact  existing  at  the  time,  but  that  it  is  evidence  of  the  most  solemn  kind  of  an 
adjudication  of  a  competent  tribunal  upon  the  state  of  facts  and  the  question  of  usage 
at  that  time."  —  Per  Lokd  Abingbb,  C.  J.,  in  Pirn  v.  Curell,  6  M.  &  W.  p.  266  (1840). 
"  I  have  never  heard  it  doubted  that  a  decree  of  a  court  of  equity  is  evidence  of 
reputation  in  the  same  manner  as  a  verdict."  — Per  Parke,  B.,  in  Lwybov/m  v.  Oi'isp, 
4  M.  &  W.  p.  326  (1838). 

"  My  reasons  for  thinking  it  admissible  are  that,  though  the  general  rule  of  the  law 
of  evidence  is  to  exclude  hearsay  evidence,  yet  where  the  point  to  be  proved  is  ancient 
possession  before  the  time  of  living  memory  there  is  a  wide  class  of  exceptions,  grounded 
on  this ;  that  there  being  no  possibility  of  producing  living  witnesses  to  testify  as  to 
things  that  happened  so  long  ago,  the  matter  must  remain  unproved,  unless  the  best 
evidence  which,  from  the  nature  of  the  thing,  can  be  produced,  be  received.  And 
where  the  question  is  one  of  public  interest,  which  the  question  wheljher  the  public 
were  entitled  to  fish  in  u  tidal  river  or  were  excluded  from  it  clearly  is,  evidence  of 
reputation  is  admissible.  The  evidence  afforded  by  a  record  showing  that  a  Court  of 
competent  jurisdiction  inquired  into  and  pronounced  upon  the  state  of  facts,  and  the 
question  of  usage  at  a  time  before  living  memory,  is  perhaps  not  properly  evidence  of 
reputation  that  the  state  of  facts  and  the  usage  at  that  time  were  as  there  pronounced 
to  be.     But  it  is  as  strong  or  stronger  than  reputation,  and  the  authorities  are  agreed 
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We  are  of  opinion  that  the  evidence  was  rightly  rejected.  The  ex- 
ceptions to  the  general  rule  excluding  hearsay  evidence,  which  permit 
the  introduction  of  reputation  or  tradition,  or  of  declarations  of  persons 
deceased,  as  to  matters  of  public  or  general  interest,  or  questions  of  pedi- 
gree, do  not  extend  to  a  question  of  private  boundarj',  in  which  no  con- 
siderable number  of  persons  have  a  legal  interest.  1  Greenl.  Ev.  ss.  103, 
104, 145,  and  note  ;  Green  v.  Chelsea,  24  Pick.  80  ;  Dunraven  v.  Llewel- 
lyn, 15  Q.  B.  791 ;  The  Queen  v.  Bedfordshire,  4  El.  &  Bl.  535.  ... 

In  the  case  at  bar,  the  evidence  did  not  even  directly  relate  to  a 
boundary  line,  but  merely  to  the  position  of  a  certain  house,  and  was 
clearly  inadmissible.  In  Ireland  v.  PoweU,  Peake  Ev.  13,  14,  Mr.  Jus- 
tice Chambre  admitted '  evidence  of  general  reputation  that  a  town  ex- 
tended to  a  certain  close,  and  that  old  people,  since  deceased,  had  said 
that  such  was  the  boundary  of  the  town  ;  but  would  not  suffer  it  to  be 
proved  that  deceased  persons  had  said  that  there  were  formerly  houses 
where  none  now  stood,  because  that  was  evidence  of  a  particular  fact, 
and  not  of  general  reputation.  And  in  The  King  v.  Antrobus,  2  Ad. 
&  El.  795,  Mr.  Justice  Williams  said  that  this  had  always  been  held  a 
leading  case.  See  also  The  Queen  v.  Miss,  2  Nev.  &  P.  464,  and  7  Ad. 
&  El.  550.  .  .  . 

[For  other  reasons]  Exceptions  sustained.^ 

G.  A.  King,  for  the  plaintiff. 

G.  Marston  and  J.  Higgins,  for  the  defendants. 

that  it  is  admissible,  at  least  in  eases  where  reputation  would  be  admissible.  Those 
authorities  are  cited  in  Duke  of  Devonshire  y.  Neill,  Ir.  Rep.  2  Q.  B.,  C.  P.  &  Ex.  Div. 
132.  —Per  Lord  Blaokbuen,  in  Neilly.  Duke  of  Devonshire,  8  App.  Cas.  pp.  185-186." 

"  I  think  the  proceedings  were  admissible,  not  as  evidence  of  reputation,  which  I 
agree  they  are  not,  but  of  something  higher  and  better  than  reputation ;  because,  for 
the  purpose  of  the  suit,  in  which  such  evidence  must  have  been  admitted,  and  having 
regard  to  its  real  scope  and  object,  the  decree  was  final,  determining  the  only  question 
before  the  Court,  and  for  its  determination  necessitating  the  production  of  evidence, 
and  a  judicial  conviction  founded  upon  it,  that  a  real,  peaceable,  and  unequivocal  pos- 
session of  the  very  subject-matter  now  in  dispute,  was  enjoyed  by  the  Earl  of  Cork  two 
hundred  years  ago,  —  in  the  words  of  Chief  Baron  Palles,  pronouncing  for  the  Court  of 
Exchequer  in  favor  of  its  admission,  —  '  Of  the  possession  in  fact  at  the  time  of  the 
bills  being  filed  of  the  several  fishery.'  "  —  Per  Lord  O'Hagan,  ib.  pp.  164-165. 

See  Duke  of  Devonshire  v.  Neill,  L.  R.  Irish,  2  Q.  B.,  C.  P.  &  Ex.  Div.  132  ;  Brisco 
V.  Lomax,  8  A.  &  E.  198  ;  Evaiis  v.  Eees,  10  A.  &  E.  151  ;  1  Greenl.  Ev.  s.  139.  Com- 
pare City  of  London  v.  Clarke,  Carthew,  181  (1690-1691) ;  Somerset  v.  France,  1  Str. 
p.  659  (1725) ;  Reed  v.  Jackton,  1  East,  355  (1801)  |  Freeman  v.  Phillips,  4  M.  &  S.  486 
(1816).  — Ed. 

1  And  so  Fllicott  v.  Pearl,  10  Pet.  pp.  433-438.  "  It  is  true  that  in  several  States 
of  the  Union  decisions  have  been  made  recognizing  the  admissibility  of  declarations  of 
deceased  persons,  even  though  they  were  statements  of  particular  facts  and  in  regard  to 
mere  private  boundaries.  .  .  .  We  think  that  such  is  not  the  preponderant  weight  of 
decision."  —  Per  Strong,  J.  (for  the  Court),  in  Hunnicutt  v.  Peyton,  102  U.  S.  p.  364. 
"  By  the  cuiTent  of  authority  and  upon  the  better  reason,  such  evidence  is  inadmis- 
sible for  the  purpose  of  proving  the  boundary  of  a  private  estate,  wh6re  such  boundary 
is  not  identical  with  another  of  a  public  oi  quasi  public  nature."  — Per  Colt,  J.,  for 
the  Court,  in  Long  v.  Colton,  116  Mass.  414.  So  Boston  Water  Power  Go.  v.  Hanlon, 
132  ib.  483.     But  see  the  older  cases  in  Massachusetts  in  3  Dane's  Abr.  397.  —  Ed. 
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Supreme  Coobt  of  California.     1860. 
[Beported  15  Cal.  275.]  ^ 

W.  S.  Long,  for  appellant.  Hobinson,  Jieatty  and  Seacock,  for 
respondents. 

Field,  C.  J.,  delivered  the  opinion  of  the  Court,  Baldwin,  J.,  and 
Cope,  J.,  concurring. 

This  is  an  action  of  ejectment,  to  recover  the  possession  of  certain 
real  estate,  situated  within  the  city  of  Sacramento.  The  plaintiff  bases 
his  right  to  recover  upon  the  title  of  John  A.  Sutter,  through  whom  he 
claims,  by  sundry  mesne  convej'ances ;  and,  as  evidence  of  that  title, 
relies  upon  ^  grant  to  Sutter  from  the  former  Mexican  Government, 
and  Sutter's  prior  possession  of  the  premises  in  controversj".  The  de- 
fendants set  up  in  defence  the  several  statutes  of  limitation,  and  title 
from  Sutter,  through  conveyances  from  one  Richards,  under  whom  they 
claim.  .  .  . 

The  grant  in  question  was  issued  to  Sutter  by  Governor  Alvarado, 
in  June,  1841,'£fiflS",its  character  and  effect  we  had  occasion  to  consider 
in  Ferris  v.  Gf^ver,  10  Cal.  589.  We  there  held  that  it  passed  to  Sut- 
ter a  title  to  the  land'iii;embraces,  subject  to  be  defeated  by  the  subse- 
quent action  of  the  Supreme  GjCiyernment  and  Departmental  Assembly, 
that  the  title  carried  with  it  a  right' to  the  possession,  use,  and  enjoy- 
ment of  the  land,  and  that  this  right  was  protected  by  the  stipulations 
of  the  treaty  of  Guadalupe  Hidalgo,  and  could,  like  any  other  right  of 
property,  be  enforced  in  our  courts.  In  that  case,  a  cop3'  of  the  map, 
to  which  the  grant  refers,  was  introduced,  accompanied  by  the  evidence 
of  Vioget,  the  surveyor  employed  hy  Sutter  to  prepare  the  map  an- 
nexed to  his  petition  for  the  concession,  in  explanation  of  the  apparent 
conflict  between  the  boundaries  of  the  land  designated  in  the  grant  by 
parallels  of  latitude  and  those  designated  by  the  lines  marked  on  the 
map.  That  evidence  removed  nearlj'  all  the  difficulties  arising  from  in- 
accuracy of  description  ;  it  explained  the  cause  of  the  error  in  the  desig- 
nation of  the  boundaries,  and  showed  that  the  land  upon  which  the 
city  of  Sacramento  is  situated  is  clearly  within  the  limits  of  the  grant. 
Since  then  Vioget  has  died,  and  in  this  case  the  plaintiff  offered  to  read 
liis  deposition,  taken  in  a  different  action,. between  different  parties. 
The  deposition  thus  offered  was  taken  in  an  action  of  ejectment,  brought 
to  recover  land  situated  within  the  city  of  Sacramento,  in  which  the 
plaintiff,  as  in  the  present  case,  deraigned  his  title  from  the  grant  to 
Sutter,  and  was  introduced  to  prove  the  correctness  of  a  copy  of  the 
original  map,  which  was  annexed.  In  it  the  witness,  among  other 
things,  testified  that  he  made  an  actual  survey  of  that  portion  of  the 

1  A  part  of  the  case  is  omitted. 
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tract  granted  which  lies  between  the  southern  boundary  and  the  Sacra- 
mento and  American  Eivers,  and  that  the  part  of  the  map  which  de- 
scribes the  lower  or  southern  portion  of  the  grant,  is  substantially 
correct.  The  deposition  was  ottered,  in  the  present  case,  as  evidence, 
in  connection  with  the  accompanying  map,  of  the  position  of  the  south- 
ern boundary,  and  upon  objection  of  the  defendant  was  excluded.  The 
question  is  thus  presented,  whether  the  deposition  of  a  survej-or,  who 
ran  the  boundary  lines  of  a  grant,  taken  in  one  action,  is  admissible  in 
another  action,  between  different  parties,  as  to  the  location  of  such  lines, 
after  his  death.  The  question  is  one  of  great  importance,  and  has  been 
the  subject  of  careful  consideration  by  the  Court.  Under  the  coloniza- 
tion regulations  of  1828,  the  applicant  for  land  was  required  to  accom- 
pany his  petition  with  a  map,  "  describing  as  distinctly  as  possible  the 
land  asked  for."  The  maps,  in  such  cases,  were  often  mere  rude 
sketches  indicating  only  the  general  location  of  the  tract,  without  any 
attempt  at  precision  of  designation  or  description  ;  but  in  other  cases 
they  were  the  result  of  careful  survey.  Where  the  lines  of  such  sur- 
veys were  run  will  be  often  a  matter  of  great  difficulty  to  determine, 
and  in  some  instances  quite  impossible,  unless  resort  can  be  had  to  the 
declarations  of  deceased  surveyors.  .  .  .  The  question  then  is,  can  the 
testimony  of  the  deceased  surveyor  as  to  the  eastern  and  southern 
boundary  lines,  or  rather  in  the  present  case  as  to  the  southern  line 
alone,  be  admitted.  It  is,  of  course,  of  no  higher  weight  than  hearsaj', 
and  if  received  it  must  be  as  evidence  of  that  character.  It  has  been 
long  well  established  that  such  evidence  is  admissible  on  questions  of 
ancient  boundaries.  In  England,  the  evidence  is  limited  to  boundaries 
of  parishes,  manors,  and  the  like,  which  are  of  public  interest,  and  is 
.  not  allowed  to  establish  the  boundary  of  a  private  estate  unless  the  lat- 
ter is  identical  with  that  of  a  public  or  quasi  public  nature.  1  Greenl. 
Ev.  s.  145,  and  authorities  cited  in  the  note.  In  this  country,  the  ad- 
missibility of  this  kind  of  evidence  is  carried  to  much  greater  length 
than  in  England.  It  has  been  uniformlj'  maintained,  when  the  tract 
originally  surveyed  was  large,  and  was  subsequently  subdivided  into 
numerous  farms,  the  boundary  of  the  original  tract  serving  as  a  boun- 
dary of  the  several  farms.  In  cases  of  this  kind,  the  principle  upon  which 
the  evidence  is  received  has  been  regarded  as  similar  to  that  which  re- 
lates to  boundaries  of  a  manor  or  parish.  In  the  survey  of  large  tracts, 
landmarks  are  often  formed  of  a  temporary  character,  which,  in  the 
progress  of  settlement  and  improvement,  disappear,  leaving  their  loca- 
tion to  rest  only  in  the  recollection  of  the  neighborhood.  In  such  cases 
evidence  of  reputation  or  hearsay  is  received  from  necessity,  for  the 
protection  of  the  rights  of  parties.  It  is  not  necessary,  however,  lac- 
cording  to  the  authorities  in  the  majority  of  the  American  States,  that 
the  hearsay,  to  entitle  it  to  be  received,  should  be  general,  or  relate  to 
boundaries  in  which  the  public  or  numerous  persons  are  interested.  It 
may  be  limited  to  particular  facts  embracing  the  declarations  of  a  single 
individual,  provided  such  individual  had,  from  his  situation,  the  means 
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of  knowledge,  and  was  disinterested  in  tiie  matter,  and  may  relate  onlj- 
to  the  boundary  of  a  private  estate.  "We  have,"  says  the  Supreme 
Court  of  North  Carolina,  "  in  questions  of  boundary,  given  to  the  single 
declarations  of  a  deceased  individual,  as  to  a  line  or  corner,  the  weight 
.  of  common  reputation,  and  permitted  such  declarations  to  be  proven 
under  the  rule,  that  in  questions  of  boundary  hearsay  is  evidence. 
Whether  this  is  within  the  spirit  and  reason  of  the  rule,  it  is  now  too 
late  to  inquire.  It  is  the  well-established  law  of  the  State.  And  if  the 
propriety'  of  the  rule  was  now  res  Integra,  perhaps  the  necessitj'  of  the 
case,  arising  from  the  situation  of  our  country,  and  the  want  of  self- 
evident  termini  of  our  lands,  would  require  its  adoption  ;  for  though  it 
sometimes  leads  to  falsehood,  it  more  often  tends  to  the  establishment 
of  truth."  Sassen  v.  Herring,  3  Devereux,  340.  "  And  we  are  of  the 
opinion,"  says  the  Supreme  Court  of  New  Hampshire,  "that  the  decla- 
rations of  deceased  persons  who  from  their  situation  appear  to  have 
had  the  means  of  knowledge  respecting  private  BoiindaTies.'andr-wfao 
had  no  interest  to  misrepresent,  maj-  well  be  admitted."  Great  FaMs~^ 
Cdmpany-v.Wooster,  15  N.  H.  437.  "  Where  boundary  is  the  subject," 
saj's  Tilghman,  Chief  Justice  of  the  Supreme  Court  of  Pennsylvania, 
"  what  has  been  said  by  a  deceased  person  is  received  as  evidence.  It 
forms  an  exception  to  the  general  rule.  ...  It  was  impossible  for  the 
plaintiffs  to  show  the  extent  of  their  possession,  without  showing  the 
lines  run  by  Wilson.  Those  lines  were  the  plaintiffs'  boundaries,  at 
least  such  was  their  claim.  It  appears  to  me,  therefore,  that  what  was 
said  b}'  Wilson  came  within  the  exception,  which  admits  the  words  of 
a  deceased  person  to  be  given  in  evidence  in  a  matter  of  boundary." 
Caufman  v.  Congregation  of  Cedar  Spring,  6  Binn.  63.  In  that 
case  Wilson,  the  person  whose  declarations  were  admitted,  had  made 
the  survey  of  the  tract,  the  boundar3-  of  which  was  in  question,  as  as- 
sistant to  the  Deputj'  Surveyor  of  the  district.  In  Spear  v.  Coate, 
2  McCord,  227,  the  plaintiff,  in  order  to  show  that  a  certain  tree  was 
the  corner  of  her  grant,  offered  to  prove  that  a  certain  WiUiam  Golding, 
deceased,  had  said  he  was  a  chain  cari'ier  at  the  time  of  the  original 
survey  of  the  tract,  and  that  the  tree  was  the  corner  then  made.  The 
testimony  was  admitted,  and  on  appeal  from  the  ruling,  the  Supreme 
Court  of  South  Carolina  said  :  "  It  cannot  be  doubted  at  this  day  that 
the  declarations  of  deceased  persons,  who  shall  appear  to  have  been  in 
a  situation  to  possess  the  information,  and  are  not  interested,  shall,  on 
a  question  of  boundary,  be  received  in  evidence." 

Numerous  other  authorities  to  the  same  effect  might  be  cited  from  the 
reports  of  the  different  States.  See  the  cases  in  Cowen  and  Hill's 
notes  to  Phillips'  Ev.  vol.  3,  note  186.  These  are  sufficient  to  show 
the  general  doctrine  which  will  be  found  to  prevail  in  the  majority  of 
the  American  States.  By  them  it  is  clear  that  the  declarations  on  a 
question  of  boundary  of  a  deceased  person,  who  was  in  a  situation  to 
be  acquainted  with  the  matter,  and  who  was  at  the  time  free  from  any 
interest  therein,  are  admissible,  and  whether  the  boundary  be  one  of  a 
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general  or  public  Interest,  or  be  one  between  the  estates  of  private  pro- 
prietors. This  being  the  case,  their  admissibilitj'  cannot,  of  course,  be 
affected  by  the  fact  that  they  are  reduced  to  writing,  and  were  made 
under  the  solemnity  of  an  oath  in  a  judicial  proceeding.  These  circum- 
stances, if  they  can  have  any  weight,  must  augment  the  confidence 
reposed  in  the  accuracy  of  the  declarations.    In  Long's  Lessee  v.  Pellett, 

1  Har.  and  McHenrj-,  531,  evidence  of  the  declarations  of  a  deceased 
person  in  relation  to  a  beginning  and  boundary  tree  of  a  tract  of  land, 
made  under  oath,  upon  a  commission  issued  to  take  bis  testimony  — 
the  commission  having  been  irregularly  executed,  so  that  the  testimony 
could  not  be  read  —  was  admitted  as  hearsay.  It  was  indeed  objected 
in  that  case  on  appeal  that  it  did  not  appear  that  the  person  whose 
declarations  were  admitted  was  dead  ;  but  this  objection  was  not  taken 
in  the  court  below,  and  it  was  answered  by  the  observation  that  everj'- 
thing  was  to  be  presumed  in  favor  of  the  verdict.  The  evidence  would 
have  been  clearly  inadmissible  had  the  declarant  been  living  at  the 
time.  In  Weem's  Lessee  v.  Disney,  4  Har.  and  McHenry,  157,  the 
original  depositions  of  persons  since  dead,  taken  under  a  commission 
defectively  executed,  were  permitted  to  be  read  in  evidence,  as  the 
declarations  or  hearsa}'  of  persons  not  living,  to  establish  the  boundaries 
of  certain  tracts  of  land  in  suit.  This  was,  however,  only  the  decision 
of  the  General  Court  of  Maryland  ;  in  the  Court  of  Appeals  the  judg- 
ment was  affirmed  by  consent.     In  Lessee  of  Montgomery  v.  Dickey, 

2  Yeates,  212,  the  question  presented  was  whether  a  certain  survej-, 
made  by  one  George  Smith,  included  twentj'-six  and  a  half  acres  of 
land,  the  premises  in  controversj'.  To  prove  this,  the  plaintiff  offered 
the  depositions  of  two  witnesses,  one  of  whom  had  since  died,  and  the 
other  was  unable  to  attend  the  Court,  which  were  taken  before  the 
action  was  brought  by  the  agent  of  the  plaintiff  in  the  presence  of 
the  defendant,  and  by  him  cross-examined.  To  their  admission  the 
defendant  objected,  and  the  Court  in  considering  the  objection,  said : 
"  The  present  dispute  is,  in  fact,  a  question  of  boundary,  depending 
on  the  lines  originally  run  hj  George  Smith.  Considered  in  this  view, 
the  depositions  offered  are  much  better  evidence  than  general  reputa- 
tion or  hearsaj' ;  and  the  rules  of  evidence  as  to  pedigree  as  well  as 
boundary  are  very  lax  from  the  nature  of  the  two  cases.  It  must  be 
obvious  that  when  the  country  becomes  cleared  and  in  a  state  of  im- 
provement, it  is  often  difficult  to  trace  the  lines  of  a  survey  made  in 
early  times.  The  argument  ex  necessitate  rei  will  therefore  applj'. 
Here,  what  was  sworn  was  in  the  presence  of  both  parties,  and 
though  there  was  no  cause  then  pending  in  court,  the  deposition  may 
be  read  in  confirmation  of  the  other  evidence  given."  Subsequently  a 
rule  to  show  cause  for  a  new  trial  was  unanimously  refused  by  the 
Court.  It  is  a  matter  of  doubt  whether  this  decision  can  be  upheld  as 
to  the  admission  of  the  testimony  of  the  living  witness,  who  was  unable 
to  attend  the  Court,  but  as  to  the  deposition  of  the  deceased  witness,  it 
is  in  accordance  with  the  other  cases  we  have  cited. 
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Tested  by  the  authorities,  to  which  we  have  thus  at  great  length  re- 
ferred, there  can  be  no  doubt  of  the  admissibility  as  hearsay  evidence 
of  that  part  of  the  testimon}'  of  Vioget,  which  relates  to  the  southern 
boundary  of  the  grant  to  Sutter.  It  is  admissible  as  would  be  the  evi- 
dence of  a  third  person  who  had  heard  the  declarations  made  from  the 
mouth  of  Vioget  himself,  and  seen  him  at  the  time  mark  on  paper  the 
location  of  the  particular  boundary  he  surve^'ed.  The  declarations  and 
map  thus  constitute  a  part  of  the  same  statement,  and  must  be  taken 
together.  This  kind  of  evidence  is  admissible,  as  we  have  stated,  from 
the  necessity  of  the  case,  which  in  this  instance  presents  itself  with 
peculiar  force.  The  survey  was  made  by  Vioget  in  1841,  at  a  time 
when  the  vallej-  of  the  Sacramento  was  occupied  alnjost  exclusively  by 
tribes  of  roving  Indians,  and  no  interest  was  then  felt  in  preserving  on 
the  surface  of  the  ground  the  evidence  of  its  lines.  There  were  then  no 
white  men,  nor  were  there  anj'  for  years  afterward,  to  question  Sutter's 
claim,  or  to  dispute  with  him  as  to  its  boundaries.  Such  landmarks  as 
were  originally  made  must,  in  the  unsettled  state  of  the  country,  have 
soon  disappeared.  If  any  existed  when  gold  was  discovered,  thej'  were 
lost  or  destroj'ed  in  the  settlement  and  impi-ovement  of  the  country 
following  the  emigration  of  American  citizens  occasioned  by  such 
discovery. 

Upon  the  land  supposed  to  be  contained  within  the  grant  to  Sutter 
two  cities  are  built,  one  of  them  the  second  in  population  and  wealth 
of  the  State ;  and  it  is  a  matter  perfectly  notorious  that  residents  of 
those  cities  and  occupiers  of  land  lying  between  them  numbered  by 
thousands  have  taken  conveyances  under  Sutter,  and  expended  their 
money  in  buildings  and  other  improvements,  relying  upon  the  survey 
and  map  of  Vioget  as  evidence  that  their  property  was  situated  within 
the  limits  of  the  grant.  If  his  declarations,  now  that  he  is  deceased, 
cannot  be  received  as  to  the  eastern  and  southern  boundaries  of  the 
grant,  great  embarrassment  and  difficulty  will  exist  with  parties  in  a 
multitude  of  instances,  in  protecting  their  propertj'  until  their  posses- 
sions have  been  quieted  by  the  official  survey  and  patent  of  the  Gov- 
ernment. With  these  declarations  just  protection  and  security  can  in 
the  mean  time  be  afforded  through  the  ordinary  actions  at'  law.  We 
have  no  doubt  of  their  admissibility,  and  the  Court  erred  in  excluding 
the  entire  deposition  in  the  present  case.  .  .  . 

The  judgment  must  bo  reversed  and  the  cause  remanded  for  a  new 
trial.  Ordered  accordingly?- 

1  And  so  Olement  v.  Packer,  125  U.  S.  309,  Ayers  v.  Watson,  137  U.  S.  p.  596, 
Wood  V.  Willard,  37  Vt.  377  ;  for  other  cases  see  1  Greenl.  Ev.  s.  145  note.  In  Earri- 
man  v.  Brown,  8  Leigh,  p.  707  (Va.  1837),  in  applying  this  doctrine,  Mr.  President 
Tucker  (for  the  Court),  said:  "Questions  of  boundary,  after  the  lapse  of  many 
years,  become  of  necessity  questions  of  hearsay  and  reputation.  For  boundaries  are 
artificial,  arbitrary,  and  often  perishable  ;  and  when  a  generation  or  two  have  passed 
away,  they  cannot  be  established  by  the  testimony  of  eye-witnesses.  In  such  oases 
therefore,  it  becomes  necessary  to  look  to  reputation,  or  de])eud  upon  hearsay  evidence 
of  the  former  existence  and  actual  locality  of  an  artificial  boundary.      '  That  boiin- 
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Smartle  d.  Newport  v.  Williams,  1  Salfc.  280  (1694).  —  Upon 
the  trial  at  bar  in  tliis  case  a  deed  of  bargain  and  sale  acknowledged 
by  the  bargainee,  and  enrolled,  by  which  a  term  for  years  was  assigned, 
was  given  in  evidence  without  any  proof  made  of  the  bargainor's  seal- 

daries  may  te  proved  by  hearsay  testimonY>"  says  the  Supreme  Court,  '''is.a  rule  well 
settled,  and  the  necessity  or  propriety  ofwhloh  is  not  now  questioned.  Land-marks 
are  frequently  formed  of  perishable  materials,  which  pass  away  with  the  generation-  in 
which  they  were  made.  By  the  improvement  of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  important  in  many  cases,  that  hearsay  or  rep- 
utation should  be  received  to  esta.blish  ancient  boundaries."  Boardman  v.  Reed,  6 
Peters,  328,  341.  .  .  . 

Because  we  have  not  manors,  shall  we  therefore  lose  the  benefit  of  the  rule  which 
considers  boundary  as  matter  of  reputation,  and  permits  hearsay  evidence  of  its  local- 
ity ?  If  a  like  state  of  thing  exists  among  us,  if  the  principle  will  be  found  to  apply 
in  its  utmost  strictness,  shall  we  reject  the  evidence  because  the  case  is  not  identi- 
cal ?  By  no  means.  '  What  then  is  the  avowed  principle  on  which  the  distinction 
rests  in  the  English  courts  ?  "In  questions  concerning  public  rights,  reputation  is 
admissible  ;  for  in  such  cases  all  mankind  are  considerod  as  interested  in  preserving  the 
evidence."  Bac.  Abr.  ubi  supra.  "Upon  questions  of  public  right,  all  are  interested, 
and  must  be  presumed  conversant  with  them  ;  and  this  is  the  distinction  taken  between 
public  and  private  rights."  Per  Lord  EUenborough,  1  Maule  &  Selw.  686.  "Evi- 
dence of  reputation  upon  general  points  is  receivable,  because  all  mankind  being  in- 
terested therein,  it  is  natural  to  suppose  that  they  may  be  conversant  with  the  subjects, 
and  that  they  would  discourse  together  about  them,  having  all  the  same  means  of 
information."  Per  Lord  Kenyon.  What  language  can  be  more  appropriate  to  the 
case  of  land  adventurers  in  our  western  coujitry  ?  That  country  was  covered  with 
entries  and  surveys  between  fifty  and  sixty  years  ago,  and  it  was  often  many  years 
after  a  survey  was  made,  before  the  tracts  taken  up  were  settled  by  their  owners. 
Thousands  have  never  yet  seen  their  lands.  The  impossibility,  in  innumerable  in- 
stances, of  proving  marked  corners  by  eyewitnesses  is  apparent.  What  is  to  supply 
that  lost  evidence  ?  If  reputation  is  admissible  to  establish  the  boundaries  of  a 
manor,  because  all  the  tenants  of  the  manor  are  interested  therein,  and  are  naturally 
conversant  about  the  boundary,  and  may  be  presumed  to  discourse  together  about  it, 
what  shall  we  say  in  the  case  of  our  wild  lands,  which  were  covered  with  early  adven- 
turers, whose  chief  concern  was  to  make  themselves  acquainted  with  the  lines  and  corners 
of  all  around  them  ?  Every  one  who  knows  anything  of  the  history  of  that  country, 
must  know  the  deep  interest  and  familiar  knowledge  which  the  early  settlers  possessed 
in  relation  to  the  corners  and  boundaries  and  localities,  not  only  of  their  own  parti- 
cular tract,  but  of  almost  every  tract  within  range  of  their  settlement.  Every  one 
knows  that  such  subjects  were  not  only  the  familiar  topics  of  conversation,  but  tha,t 
they  were  the  all-absorbing  topics.  I  will  venture  to  conjecture  that  for  one  discus- 
sion in  private  conversation  as  to  the  boundaries  of  an  English  manor,  there  have  been 
a  hundred  animated  and  interested  debates  about  the  situation  of  a  corner  tree  in  our 
western  counties.  I  take  it,  therefore,  that  every  motive  for  the  admission  of  hearsay 
testimony  as  to  boundary  in  case  of  a  manor  applies  with  equal  force  to  its  admis- 
sion in  questions  of  boundary  with  us.  I  coincide  in  the  opinion  cited  from  Peters, 
that  "boundaries  may  be  proved  by  hearsay  testimony."  The  testimony  so  admitted 
must  however  be  that  of  a  witness  who  is  dead  ;  for  if  living  he  ought  himself  to  be 
brought  forward.  —  Ed. 
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ing  and  delivery  thereof;  and  after  debate  it  was  allowed  per  Holt,  C.  J., 
and  Eyre,  J.,  and  tot.  Cur.  For  the  acknowledgment  of  the  party  in 
a  court  of  record,  or  before  a  master  extraordinary'in  the  country  (as 
this  was),  is  good  evidence  of  it  being  sealed  and  delivered ;  and  such 
an  acknowledgment  estops  a  man  from  pleading  non  est/actum.  Also 
enrolments  of  deeds  on  the  statute  are  admitted  every  day  in  evidence 
without  witnesses  of  the  sealing  and  deliver}- ;  and  it  is  the  acknowledg- 
ment which  gives  it  credit,  and  not  its  operation  or  contents.  Also 
they  held  a  sworn  copy  of  a  deed  enrolled  good  evidence. ^ 

Lynch  v.  Clerke,  3  Salk.  154  (1696-1697).  — Per  Holt,  C.  J.  .  .  . 
And  in  this  case  he  said,  that  a  copy  of  a  fine  or  recovery  is  good  evi- 
dence, so  as  it  be  sworn  to  be  a  true  copy  and  examined  ;  so  likewise 
an  old  deed  is  good  evidence,  without  any  witness  to  swear  that  it  was 
executed ;  that  wherever  an  original  is  of  a  public  nature,  and  would 
be  evidence,  if  produced,  an  immediate  sworn  copy  thereof  will  be  evi- 
dence, as  the  copy  of  a  bargain  and  sale,  or  of  a  deed  enrolled,  of  a 
church  register,  &c. ;  but  where  an  original  is  of  a  private  nature,  a 
copj'  is  not  evidence,  unless  the  original  is  lost  or  burnt. 


PiTTON  V.  Walter,  1  Strange,  162  (1718-1,719).  —Per  Pratt,  C.J. 
.  .  .  The  question  being,  whether  the  lessor  of  the  plaintiff  was  heir-at- 
law  to  him  that  last  died  seised  ;  to  prove  the  pedigree,  the  Chief  Jus- 
tice admitted  a  visitation  in  1623,  made  by  the  heralds,  entered  in  their 
books,  and  kept  in  their  office,  to  be  read  in  evidence.  He  also  ad- 
mitted the  minute  book  of  a  former  visitation,  signed  by  the  heads 
of  the  several  families,  which  was  found  in  the  library  of  my  Lord! 
Oxford. 


STURLA  et  al.  v.  FRECCIA  et  al. 

House  of  Lords.     1880. 

[Beporteil.  5  App.  Cos.  623.] '^ 

Appeal  against  a  decision  of  the  Court  of  Appeal,  which  had  affirmed 
a  previous  decision  of  Vice-Chancellor  Malins  {Polini  v.  Gray  and 
Sturla  V.  Freccia,  12  Ch.  D.  411).  The  facts  of  the  case  are  fully  set 
out  in  the  report  in  the  Court  below.  The  following  suharnary  of  them 
is  all  that  is  necessary  for  the  present  report. 

A  Mrs.  Mangini  Brown  died  in  London  intestate  on  the  21st  of  De- 
cember, 1871,  leaving  personal  estate  to  the  amount  of  £200,000.     She 

1  See  the  statement  in  s.  o.  Comb,  at  p.  248,  and  8  Lev.  387.  And  so  under  our 
laws  for  the  registration  of  deeds.  Mwsom  v.  Luster,  13  III.  175  ;  Clark  v.  Nixon,  5 
Hill.  36  ;  Gragg  v.  Learned,  109  Mass.  167  J   Younge  v.  Ouilbeau,  3  Wall.  636.  —  Ed. 

'  A  part  of  the  case  is  omitted. 
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was  a  widow  above  ninet3'-tbree  j'ears  of  age.  It  was  not  known 
whether  she  had  any  relatives,  and  her  estate  was  therefore  talien  pos- 
session of  by  the  then  Solicitor  to  the  Treasury,  Mr.  Graj',  on  behalf  of 
the  Crown.  A  suit  was  subsequently  instituted  by  persons  of  the  Frec- 
cia  familj-,  who  claimed  to  be  Mrs.  Brown's  next  of  kin.  Mrs.  Brown 
was  the  daughter  of  Antonio  Mangini,  who  in  the  earlj-  part  of  his  life 
had  been  consul  in  London  for  the  Ligurian  Republic,  and  in  March, 
1876,  the  Chief  Clerk  (to  whose  examination  the  title  of  the  claimants 
had  been  referred)  made  bis  certificate  declaring  that  Antonio  Mangini 
was  a  native  of  the  village  of  St.  Ilario  near  Genoa,  and  was,  in  1735, 
baptized  there  as  Antonio  Mangini,  the  son  of  Giovanni  Battista  Man- 
gini, and  that  the  members  of  the  Freccia  family  were  the  next  of  kin. 
The  Court,  on  farther  consideration,  made  an  order  in  favor  of  that 
familj-.  Before  that  order  was  acted  on  fresh  claimants  appeared,  now 
represented  bj-  Madame  Sturla  and  the  other  appellants,  and  the  case 
they  set  up  was  that  the  consul  was  one  Antonio  Maria  Mangini,  and 
was  born  at  Quarto,  near  Genoa,  in  1744.  On  reference  of  this  new 
claim  to  the  Chief  Clerk  for  examination,  he  reported  adverselj'  to  it, 
and  the  Court  then  made  a  fresh  order  on  the  original  certificate,  and 
some  of  the  fund  was  paid  out  under  this  order. 

An  action  {Sturla  v.  Freccia)  was  then  brought  to  determine  these 
adverse  claims,  and  the  chief  point  in  dispute  related  to  the  identitj-  of 
Antonio  Mangini  and  the  place  of  his  birth,  whether  St.  Ilario  or 
Quarto.  On  the  evidence  proposed  to  be  given  in  that  action,  the  pres- 
ent question  arose. 

It  appeared  that  on  the  26th  of  June,  1789,  Consul  Mangini  applied 
to  his  Government  to  be  appointed  the  diplomatic  agent  of  the  Repub- 
lic. The  letter  of  the  Consul,  making  the  application,  was  referred  by 
the  Collegii  to  the  Giunta  della  Marina.  This  Giunta  was  a  body  of 
officials  consisting  of  three  members,  one  selected  from  the  senate  and 
two  others  from  the  Camera  or  finance  division  of  the  Government. 
The  report  of  the  Giunta,  dated  in  March,  1790,  began  by  referring  to 
the  details  of  the  business  required  to  be  performed  in  London,  and 
stated  how  much  more  advantageous  it  would  be  for  the  Government,  if 
that  business  was  intrusted  to  a  diplomatic  agent  than  merely-  to  a  con- 
sul, who  held  no  diplomatic  position.  It  then  referred  to  some  occa- 
sions on  which  Antonio  Mangini  had  well  exerted  himself  In  the 
business  of  the  Government,  spoke  of  his  disinterestedness  in  not 
Laving  his  postage  expenses  repaid  him,  and  mentioned  that  it  had 
again  been  commanded  to  obtain  tqore  precise  information  respecting 
Mangini,  and  proceeded  thus  :  "  Consul  Mangini  is  a  native  of  Quarto, 
aged  about  forty-five,  of  civil  extraction,  and  while  still  j'oung,  wishing 
to  try  his  fortune  abroad,"  went  to  Lisbon,  engaged  in  commerce  there, 
then  went  to  London  and  engaged  in  commerce  there ;  and  the  report 
went  on  to  give  details  of  his  life  here,  saying  that  "Every  Genoese 
who  arrives  in  London  and  inquires  about  him  is  treated  bj-  him  with 
courtesy"    ("  lo  tratta  con  proprieta"),  and  it  gave   details  of  his 
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becoming  rich,  living  in  good  stj-le,  and  speaking  several  languages, 
and  concluded  b}'  recommending  him  for  the  appointment  of  diplomatic 
agent.  He  was  appointed  by  a  letter  patent  signed  by  Borelli,  Secre- 
tary of  State,  and  dated  the  16th  of  April,  1790  ;  and  he  lived  here  till 
his  death,  which  happened  in  1803.  This  report  of  the  Ginnta  was 
offered  as  evidence  to  prove  that  the  Consul  bad  been  born  at  Quarto. 
Its  reception  was  objected  to,  and  Vice-Chancellor  Malins  declined  to 
receive  it  as  "  evidence  as  to  the  place  of  the  birth  or  the  age  of  the 
Consul."  The  decision  of  the  Vice-Chancellor  was  affirmed  by  the 
Lords  Justices,  and  hence  this  appeal. 

Mr.  J.  Pearson,  Q.  C,  and  Mr.  Wills,  Q.  C.  {Mr.  Edward  Beau- 
mont was  with  them),  for  the  appellants. 

Mr.  Napier  Higgins,  Q.  C,  Mr.  JSagshawe,  Q.  C,  Mr.  Everitt,  and 
Mr.  Benjamin  Eyre,  appeared  for  the  respondents,  but  were  not  called 
on  to  address  the  House. 

Mr.  Righy  was  for  the  trustees  of  the  fund.  .  .  . 

LoKD  Blackburn.  Mj'  Lords,  I  am  also  of  the  same  opinion.  In 
deciding  the  present  question  I  assume  —  what  I  believe  is  a  matter  of 
controversy  —  that  this  document  is  a  genuine  document,  actualh'  being 
what  it  purports  to  be,  and  satisfactorilj'  proved  to  be  what  it  purports 
to  be. 

My  Lords,  having  stated  that,  I  inquire  whether  or  not  it  is  admissi- 
ble evidence  (it's  weight  fs  another  question),  to  prove  that  the  Consul 
Mangini,  about  whose  next  of  kin  the  inquiry  is,  was  born  at  Quarto  in 
a  particular  year.  Thb.t  is  what  it  amounts  to  in  the  result.  It  may  be 
some  evidence  of  more  or  less  weight  tending  towards  that,  but  I  do 
not  think  it  is  evidence  of  it,  and  I  will  proceed  to  state  the  reason  whj-. 

I  shall  not  attempt  in  so  doing  to  enter  upon  a  full  inquiry  into  the 
law  of  evidence.  I  do  not  believe  it  would  be  possible,  and  I  do  not 
believe  it  would  be  proper  in  such  a  case,  because  one  might  be  inad- 
vertentl}'  ruling  disputed  points.  But,  so  far  as  it  is  necessar}-  to 
decide  this  case,  one  must  express  an  opinion.  Ifr  is  not  disputed  that 
the  general  rule  of  English  law  is  that  hearsay  evidence  is  not  receiv- 
able, one  reason  probably  is  the  want  of  the  safeguards  of  cross-exami- 
nation ;  however,  undoubtedly,  the  law  is  that,  as  a  general  rule, 
hearsaj'  evidence  is  not  admissible.  But  to  that  a  great  many  excep- 
tions have  been  introduced.  I  do  not  sa}-  that  if  we  were  but  begin- 
ning to  make  the  law,  we  should  be  able  to  say  exactly  why  so  much 
should  be  admitted  and  no  more,  probably  it  would  be  difficult  to  say 
that  in  all  cases ;  but  the  exceptjons  have  been  established  and  ex- 
ist, and  we  have  to  see  whether  this  case  comes  within  any  one  of 
those.  .  .  . 

Then  there  comes  {mother  class  of  cases  on  which  the  argument  prin- 
cipally rested ;  for  it  is  only  within  that  class  of  cases  that  the  learned 
counsel  for  the  appellants  in  their  able  argument  have  made  any  serious 
struggle  to  show  that  this  document  is  admissible.  It  is  an  established 
rule  of  law  that  public  documents  are  admitted  for  certain  purposes. 
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What  a  public  document  is,  within  that  sense,  is  of  course  the  great 
point  which  we  have  now  to  consider.  Public  documents  are  admissi- 
ble, and  I  think  I  can  hardly  state  it  better  than  b}'  quoting  what  Mr. 
Baron  Parke  said  in  delivering  the  opinion  of  the  judges  in  the  case  of 
The  Irish  Society  v.  The  Bishop  of  Berry,  12  CI.  &  F.  641.  His 
Lordship  there  says,  Ibid.  668,  "The  fifth  exception  related  to  an 
entrj'  in  one  of  the  books  of  the  First  Fruits  Office  of  the  collation  and 
admission  of  John  Freeman  to  the  Rectorj'  of  Camus.  Writs  were 
issued  from  the  Court  of  Exchequer  to  the  bishops  to  ascertain  the 
value  of  the  first  fruits  and  twentieths,  and  returns  were  made  by  the 
bishops.  Search  for  the  writs  and  returns  was  made,  and  the  book  was 
offered  as  secondary  evidence  of  returns.  We  think  the  entry  was 
properly  received,"  That  was  the  point  decided,  —  that  the  writs 
having  been  issued  to  the  bishop  to  return  the  first  fruits  in  his  diocese, 
and  the  return  of  them  being  presumablj'  lost,  as  it  could  not  be  found, 
the  entry  in  the  First  Fruits  Office  (the  copy  of  it)  was  good  secondary 
evidence  of  the  return.  Of  course,  that  involved  in  it  that  the  return 
itself  would  be  evidence.  Then  his  Lordship  says,  "  The  writs  related 
to  a  public  matter,  —  the  revenue  of  the  Crown,  —  and  the  bishops  in 
making  the  return  discharged  a  public  duty,  and  faith  is  giVen  that 
they  would  perform  their  duty  correctlj- ;  the  return  is  therefore  admis- 
sible on  the  same  principle  on  which  other  public  documents  are  re- 
ceived. It  was  contended  that  the  bishop  could  not  be  permitted  to 
make  evidence  for  himself"  (that  is  one  objection  which  he  meets) 
"  and,  therefore,  that  the  entry  though  admissible  between  other  par- 
ties was  not  to  be  received  for  the  bishop  ;  and  the  case  was  compared 
to  an  entry  in  the  book  of  a  Union,  of  a  surgeon's  attendance,  Merrick  v. 
Wakley,  8  A.  &  E.  170,  and  the  receipt  of  a  certificate  in  a  parish 
book,  Bex  v.  Debenham,  2  B.  &  Aid.  185,  which  have  been  rightly 
held  to  be  inadmissible  for  the  surgeon  in  one  case,  or  the  parish  keep- 
ing the  book  in  the  other.  But  neither  of  these  was  an  entry  of  a 
public  nature,  in  the  proper  sense  of  that  word  ;  the  former  was  a  mem- 
orandum, intended  to  operate  as  a  sort  of  check  to  the  surgeon,  the 
latter  a  memorandum  for  the  parish  officer,  concerning  merely  the  par- 
ticular parish  and  its  rights  with  relation  to  another."  Then  he  goes  on 
to  say,  "  In  public  documents  made  for  the  information  of  the  Crown, 
or  all  the  King's  subjects  who  maj-  require  the  information  they  con- 
tain, the  entry  by  a  public  officer  is  presumed  to  be  true  when  it  is 
made,  and  is  for  that  reason  receivable  in  all  cases,  whether  the  officer 
or  his  successor  may  be  concerned  in  such  cases  or  not.''  Then  he  puts 
the  case  of  the  person  who  made  a  marriage  register  turning  out  to  be 
interested,  and  says  that  would  not  prevent  the  register  being  received 
as  evidence. 

Now,  m}-  Lords,  taking  that  decision,  the  principle  upon  which  it 
goes  is,  that  it  should  be  a  public  inquiry-,  a  public  document,  and  made 
by  a  public  officer.  I  doliot  tlunF that  "  public"  there  is  to  be  taken 
in  the  sense  of  meaning  the  whole  world.   I  think  an  entry  in  the  books 
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of  a  manor  is  public  in  the  sense  that  it  concerns  all  the  people  inter- 
ested in  the  manor.  And  an  entrj-  probably  in  a  corporation  book  con- 
cerning a  corporate  matter,  or  something  in  which  all  the  corporation  is 
concerned,  would  be  "public"  within  that  sense.  But  it  must  be  a 
public  document,  and  it  must  be  made  by  a  public  officer.  I  under- 
stand a  public  document  there  to  mean  a  document  that  is  made  for  the 
purpose  of  the  public  making  use  of  it,  and  being  able  to  refer  to  it.  It 
is  meant  to  be  where  there  is  a  judicial,  or  quasi-]\idXc\a\,  dutj'  to  in- 
quire, as  might  be  said  to  be  the  ease  with  the  bishop  acting  under  the 
writs  issued  by  the  Crown.  That  may  be  said  to  be  quasi-inA\c\&\. 
He  is  acting  for  the  public  when  that  is  done ;  but  I  think  the  very 
object  of  it  must  be  that  it  should  be  made  for  the  purpose  of  being 
kept  public,  so  that  the  persons  concerned  in  it  ma3-  have  access  to  it 
afterwards. 

In  many  cases,  entries  in  the  parish  register,  of  births,  marriages, 
and  deaths,  and  other  entries  of  that  kind,  before  there  were  any  stat- 
utes relating  to  them,  were  admissible,  and  they  were  "  public"  then, 
because  the  Common  Law  of  England  making  it  an  express  dut}'  to 
keep  the  regis]ter,  made  it  a  public  document  in  that  sense  kept  by  a 
public  officer  for  the  purpose  of  a  register,  and  so  made  it  admissible. 
I  think  as  far  as  my  recollection  goes,  although  I  will  not  pledge  my- 
self to  its  accuracy,  and  so  far  as  I  have  ever  heard  anything  cited,  it 
will  be  found  that,  in  every  case  in  which  a  public  document  of  that  sort 
has  been  admitted,  it  has  been  made  originally  with  the  intent  that  it 
should  be  retained  and  kept,  as  a  register  to  be  referred  to,  ever  after. 

Taking  that  view  of  the  matter,  I  think  it  becomes  clear  that  this 
document  is  not  evidence.  Supposing  this  inquiry  had  been  carried  on 
under  the  authority  of  the  English  Crown,  and  the  English  Crown  had 
required  of  a  magistrate  that  some  confidential  report  should  be  made, 
it  would  not  be  public  in  one  sense,  but  it  would  be  public  in  this  sense, 
that  it  would  concern  the  Crown,  and,  from  common  respect  for  the 
Crown,  one  would  suppose  that  what  the  magistrates  told  the  Queen 
would  be  what  they  firmly  believed  and  considered  the}'  had  good  rea- 
sons for  believing,  but  1  do  not  think  it  would  come  within  the  sense 
and  meaning  of  the  rule  that  a  public  document  would  be  admissible  as 
evidence,  on  the  ground  that  a  public  officer,  in  making  the  statement 
for  the  public,  was  likely  to  speak  the  truth,  and  must  be  presumed, 
prima  facie,  to  have  known  and  to  have  spoken  the  truth.  I  am  not 
aware  of  any  decision  which  saj-s  that,  in  such  a  case  as  I  have  sup- 
posed, the  document  would  be  received.  I  do  not  believe  any  one  has 
ever  tried  to  put  in  such  a  document,  and  therefore  I  do  not  think  there 
is  or  can  be  any  authority  to  the  contrary.  Nevertheless  that  would 
illustrate  the  principle. 

Every  other  case  that  I  am  aware  of  falls  within  the  principles  of  one 
or  other  of  the  limitations  I  have  stated.  The  visitations  of  the  heralds 
were  proof.  There  the  Court  of  Chivalry  was  a  prescriptive  Court, 
and  the  object  of  the  Court  of  Chivalry  and  the  inquiry  of  the  heralds 
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—  I  do  not  stop  to  inquire  whether  the  heralds  were  independent  offi- 
cers, or  a  branch  of  the  Court  of  Chivalrj-,  and  it  matters  not  —  the 
very  object  and  purpose  there  was,  that  they  should  inquire  into  arms 
and  pedigrees  for  the  very  purpose  of  making  a  register  of  them,  and 
for  both  these  reasons  it  is  clear  that,  when  the  visitation  of  the  heralds 
appointed  for  these  purposes  had  been  made,  those  things  could  be,  and 
the_v  always  have  been  received  as  evidence.  There  seems  to  be  some 
misapprehension  that  they  were  received  in  committees  of  privileges  as 
to  peerages  on  the  ground  that  there  was  some  peculiar  rule  there. 
They  were  received,  as  was  proved  by  several  of  the  cases  cited,  on 
trials  at  Jiisi  Prius  where  evidence  of  pedigree  was  required.  Here  I  may 
observe  that  in  all  these  cases,  where  you  have  got  the  means,  by  a 
public  document,  of  proving  a  fact,  the  question  whether  that  fact  is  of 
importance  or  not  must  depend  on  the  subject  of  the  inquiry.  If  the 
document  proves  that  a  deceased  member  of  the  family  had  authenti- 
cated a  pedigree,  of  course  that  becomes  as  strong  evidence  as  j'ou  can 
have,  if  pedigree  was  the  subject  of  the  inquiry  there. 

I  rather  think  that  in  one  or  two  of  the  cases  mentioned  in  peerage 
inquiries  about  the  funeral  certificates,  that  was  the  ground  of  the  deci- 
sion. I  rather  think,  but  I  should  not  like  to  be  too  sure  about  it,  that 
the  book  of  the  heralds  which  was  produced  had  a  copy  of  all  the  cer- 
tificates of  tlie  funerals  which  had  been  returned  by  those  who  attended 
the  funerals ;  and  the  case  in  Shower's  Parliamentary  Cases,  Oldis  v. 
Donmille,  Sh.  P.  C.  Ed.  1698,  p.  58,  at  p.  65,  shows  what  the  practice 
was  of  heralds  attending  the  funerals  of  great  men.  I  think  the  effect 
of  what  was  decided  was  that  that  was  good  secondary  evidence  of  the 
certificate,  just  as  in  the  ease  of  The  Irish  Society  v.  The  Bishop  of 
Derry,  12  CI.  &  F.  641,  it  was  decided  that  the  First  Fruits  Book  was 
good  secondary  evidence  of  the  returns.  Then,  it  being  established  in 
the  peerage  cases  that  there  was  a  certificate  signed,  as  required  bj'  the 
Earl  Marshal,  bj'  the  executors,  in  both  the  cases  which  were  cited, 
that  certificate  when  produced  did  state  on  the  face  of  it,  that  the  exec- 
utor who  signed  it  was  a  near  relation,  I  think  in  the  Vaux  Peerage  he 
appeared  to  be  a  son,  and  in  the  other  he  appeared  to  be  a  near  rela- 
tion, —  I  sa}-,  taking  them  to  be  signed  in  that  way,  of  course  the  docu- 
ment that  was  produced  became  extremely  cogent  evidence  of  pedigree. 
It  would  not  probably  have  been  evidence  of  anything  else,  —  not  of 
reputation.  It  might  have  been  evidence  of  reputation  where  reputa- 
tion was  admissible,  but  it  was  orAy  because  pedigree  was  the  subject 
of  the  inquiry. 

Frequently  in  the  cases  cited,  or  many  of  them,  half-a-dozen  different 
reasons  have  been  given,  which  might  be  all  good  or  bad,  for  admitting 
the  evidence.  Take,  for  instance,  the  case  in  the  third  volume  of  Camp- 
bell, of  Pricey.  Littlewood,  3  Camp.  288,  where  the  question  being  about 
a  private  right  to  a  pew,  the  judge  admitted  the  entrj-,  and  gave  two 
reasons,  saying,  first  of  all,  that  it  was  evidence  of  reputation.  I  con- 
fess I  think  that  was  a  mistake.     I  do  not  see  how  the  ownership  of  a 
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pew  can  be  a  matter  of  reputation  ;  perhaps  I  am  wrong.  Then,  sec- 
ondlj',  he  said  that  it  was  a  public  document.  Now,  I  have  consider- 
able doubts  whether  the  entry  in  the  vestry  there  was  public  enough  to 
make  it  a  public  document,  but  it  might  be  that  the  entr}-  in  the  vestrj- 
■was  intended  for  the  information  of  all  the  parishioners  who  liked  to 
come  and  see  it.  Supposing,  in  the  case  of  Arnold  v.  The  Bishop  of 
Bath  and  Wells,  5  Bing.  316,  the  entry  had  been  made  by  the  bishop 
on  his  visitation,  that  such  and  such  a  man  was  the  clergyman  of  the 
parish,  and  had  been  admitted  some  twenty  years  before,  secundum 
consuetudinem,  and  suppose  it  was  wrong  to  admit  him,  that  falls  com- 
pletely within  the  principle  which  I  think  the  case  of  The  Irish  Society 
V.  The  Bishop  of  Berry,  12  CI.  &  F.  641,  establishes.  It  seems  to 
me  that  it  is  clearly-  within  that  principle.  The  bishop  made  his  visita- 
tion, and  recorded  it  with  the  wish  and  intent  that  it  should  be  kept 
publicly  as-a  register,  to  be  seen  by  everybodj'  in  his  diocese.  If  the 
bishop  had  not  the  right  to  make  such  an  inquiry,  so  as  to  make  it  evi- 
dence in  future,  that  is  another  afl'air ;  but  if  he  had,  then  he  was  a 
public  officer  performing  what  he  thought  a  public  dutj-,  with  the  view 
and  intent  that  it  should  be  public. 

Now,  my  Lords,  taking  all  that  into  consideration,  can  the  document 
in  this  ease  be  said  to  come  within  that  class  of  cases  ?  I  think  it  is 
impossible  to  look  at  it  in  that  way.  There  is  not  the  slightest  evi- 
dence, or  the  least  circumstance,  to  lead  me  to  the  conclusion  that  it 
was  even  intended  that  this  private  and  conMential  report  should  be 
seen  by  Mangini  or  anybody  interested  in  it.  ^TJ  was  meant  for  private 
information,  to  guide  the  discretion  of  the  Government.  It  was  not 
like  the  bishop's  return  of  the  first  fruits,  for  the  public  information,  to 
be  kept  in  the  office  and  to  be  seen  by  all  in  the  diocese  who  might  be 
concerned  when  there  came  to  be  any  litigation.  But  this  was  meant 
as  a  private  and  confidential  report,  and  it  certainly'  seems  to  me 
according  to  common  sense  that  it  ought  not  to  be  received.  But  I 
base  mj- judgment  upon  this,  that  no  case  has  gone  so  far  as  to  say 
that  such  a  document  could  be  received  ;  and  clearly,  unless  it  is  to  be 
brought  within  some  one  of  the  exceptions,  it  would  fall  within  the 
general  rule  that  hearsay  evidence  is  not  admissible.  .  .  . 

[The  Lord  Chancellor,  Lord  Hatherley,  and  Lord  Watson  gave 
concurring  opinions.] 

Order  appealed  from  affirmed ;  and  appeal  dismissed  with  costs. 


SECT.  IV.]  KENNEDY  V.   DOYLK.  437 


KENNEDY  v.   DOYLE. 

Supreme  Judicial  Court  of  Massachusetts.     1865. 

[Reported  10  Allen,  161.]  i 

Gray,  J.  This  action  was  brought  against  two  sisters  upon  an  agree- 
meni;  of  both  to  pay  money  borrowed  by  them  on  their  joint  account 
from  the  plaintiff.  One  of  them  suggested  her  insolvency  and  set  up 
no  other  defence.  The  other  pleaded  infancy  at  the  time  of  the 
agreement.  .  .  . 

The  parties  being  at  issue  upon  the  point  whether  the  defendant  was 
of  age  when  she  made  the  agreement,  the  plaintiff,  to  prove  that  she 
■was,  offered  a  book,  which  was  admitted  to  be  the  church  record  of 
baptisms  in  a  Roman  Catholic  church  in  Lowell,  regularly  kept  by 
McDermott,  the  priest  of  that  church  for  a  .series  of  years,  produced 
from  the  custodj'  of  O'Brien,  the  present  priest,  into  whose  hands 
it  came  upon  the  death  of  McDermott,  and  containing  the  follow- 
ing entry  in  McDermott's  handwriting,  and  signed  by  him:  "1837, 
December  17th.  Baptized  Joanna,  born  12  th,  of  Michael  and  Mary 
Doyle.  Sponsors,  Jeremiah  Kennedy  and  Bridget  Doyle."  There  was 
also  evidence  that  the  defendant  in  this  action  was  the  Joanna  Doyle 
named  in  this  record.  It  does  not  appear  to  have  been  denied  at  the 
trial,  and  it  was  assumed  at  the  argument,  that  the  priest  performed 
the  rite  of  baptism  and  made  the  entry  upon  the  record  in  the  discharge 
of  his  ecclesiastical  duty  according  to  the  rule  and  custom  of  his  church. 
But  there  was  no  evidence-  that  he  was  a  sworn  officer,  or  that  the 
book  was  required  by  law  to  be  kept ;  and  upon  this  ground  the  defend- 
ant objected  to  its  admission.  The  presiding  judge,  however,  admitted 
it  as  competent  evidence  of  the  date  of  the  baptism  only. 

In  England,  a  church  record  of  baptisms,  kept  by  a  clerg5-man  of 
the  Established  Church  is  admissible,  even  before  his  death,  accompa- 
nied by  evidence  of  the  identity  of  the  child,  to  prove  the  date  of  its 
baptism ;  but  not  the  time  of  its  birth,  because  the  clergyman  has  no 
authority  to  make  inquiry  about  the  time  of  birth  or  anj'  entry  con- 
cerning it  in  the  register.  Draycoit  v.  Talbot,  3  Bro.  P.  C.  (2d  ed.) 
564 ;  May  v.  Hay,  2  Stra.  1073  ;  Wihen  v.  Zaw,  3  Stark.  R.  63, 
and  other  cases  cited  in  Stark.  Ev.  (4th  Eng.  ed.)  299,  note//  JDoe  v. 
Barnes,  1  M.  &  Rob.  389.  In  the  Church  of  England,  from  the  time 
of  the  Reformation,  registers  of  baptisms,  weddings,  and  burials  were 
kept  by  order  of  the  Crown  as  head  of  that  church  ;  and,  in  the  words 
applied  by  Lord  Chief  Baron  Gilbert  to  the  original  order  of  Henry 
VIII.  on  this  subject,  "  when  a  book  was  appointed  by  public  authority 
it  must  be  a  public  evidence."  Gilb.  Ev.  (3d  ed.)  77 ;  Lord  Coke,  in 
Nov,  146;  Hubback  on  Succession,  470-474.  The  ordinances  of  the 
English  Commonwealth  in  1644  and  1^53  provided  for  the  registra- 

1  A  part  of  the  case  is  omitted. 


438  KENNEDY  V.   DOYLE.  [CHAP.  II. 

tloii  of  births,  deaths,  and  marriages.  Seobell's  Ordinances,  76,  236  ; 
Dudly's  Case,  2  Sid.  71.  But  tiiese  ordinances  were  annulled  upon 
the  restoration  of  Charles  II.  And  registers  kept  under  ecclesias- 
tical authority  continued  to  be  admitted  in  evidence  by  the  courts, 
although  not  required  to  be  kept,  nor  declared  to  be  evidence  hy 
any  statute.  This  is  probably  the  meaning  of  Lord  Holt's  dictum 
that  such  registers  are  evidence  from  "  the  nature  of  the  thing,"  and 
of  the  additional  words  attributed  to  him  by  one  reporter  of  least  au- 
thority—  "though  no  law  for  it."  Stainer  \.  Burgesses  of  Droit- 
wich,  1  Salk.  281;  s.  c.  12  Mod.  86;  Skin.  623;  Holt,  290.  About 
the  time  of  the  decision  of  that  case,  acts  of  Parliament  began  to  be 
passed,  which  were  repealed  or  altered  from  time  to  time,  for  the  regis- 
tration of  births  or  baptisms,  marriages  and  burials,  general!}-  limited 
to  the  Established  Church  ;  and  (unless  for  a  few  j^ears  towards  the  end 
of  the  last  eenturj-)  the  law  of  England  does  not  seem  to  have  pro- 
vided for  registering  births  or  deaths  of  any  person,  nor  baptisms,  mar- 
riages, or  burials,  in  any  form  except  that  of  the  Established  Church, 
from  1706  until  1836,  when  the  general  registration  act  of  6  &  7  Will. 
IV.  c.  86,  was  passed.  Hubback  on  Succession,  475-477,  493,  where 
the  statutes  are  cited.  The  English  judges,  adhering  to  the  principle 
of  admitting  in  evidence  as  public  documents  those  registers  only  which 
the  law  required  to  be  kept,  have  considered  all  others  as  mei'e  private 
memoranda,  and  have  refused  to  admit  registers  regularly  kept  b}'  dis- 
senters unless  supported  bj-  the  testimonj'  of  tlie  person  keeping  them  or 
other  witnesses.  Birt  v.  Barloio,  1  Doug.  171 ;  Newham  v.  Maithby, 
1  Phillim.  E.  315  ;  Me  parte  Taylor,  1  Jac.  &  Walk.  483  ;  s.  c.  3  Man. 
&  Ey.  430  n. ;  Boe  t.  Bray,  8  B.  &  C.  813  ;  s.  c.  3  Man.  &  Ey.  428  ; 
WhittucJc  V.  Waters,  4  C.  &  P.  375.  Vice  Chancellor  Shad  well  refused 
even  to  admit  an  entry  in  the  register  of  the  Eoman  Catholic  chapel  of 
the  Sardinian  ambassador  in  London  as  evidence  of  the  baptism  of  the 
ambassador's  son.  B'Aglie  v.  Fryer:,  13  Law  Journal,  n.  s.  Ch.  398. 
"The  principle  on  which  entries  in  a  register  are  admitted,"  said  Mr. 
Justice  Erie  in  a  recent  case,  "  depends  upon  the  public  duty  of  the 
person  who  keeps  the  register  to  make  such  entries  in  it,  after  satisfj-- 
ing  himself  of  their  truth."  Doe  \.  Andrews,  15  Q.  B.  759.  See  also 
Conway  \.Beazley,  3  Hagg.  Eccl.  651 ;  Athlone's  claim,  8  Clark  &  Fin. 
262  ;  Earldom  of  Perth,  2  H.  L.  Cas.  873, 874  ;  Coode  v.  Coode,  1  Curt. 
Eccl.  764-767 ;  Hubback  on  Succession,  161,  365,  366,  514. 

Almost  two  centuries  before  the  passage  of  the  statute  of  Will.  IV.,  the 
founders  of  the  Massachusetts  Colony,  though  not  less  attached  than 
other  Englishmen  to  their  own  forms  of  religious  worship,  had  the  wis- 
dom to  perceive  that  it  was  more  important  for  the  civil  government  to 
preserve  exact  records  of  the  dates  of  births  and  deaths,  than  of  reli- 
gious ceremonies  from  which  they  might  be  imperfectly  inferred ;  and  that 
the  importance  of  recording  those  facts  did  not  depend  on  the  particu- 
lar creed  or  church  government  of  the  individual,  but  applied  equally 
to  the  whole  people.  They  accordingly  left  the  baptism  of  the  living 
and  the  burial  of  the  dead  to  the  churches ;  but  by  an  ordinance  of 
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1639  enacted  "  that  there  be  records  kept  of  the  daj-s  of  every  mar- 
riage, birth,  and  death  of  every  person  within  this  jurisdiction  ;"  and 
similar  statutes  have  been  ever  since  in  force  in  Massachusetts.  1 
Mass.  Col.  Eec.  276.  4  lb.  pt.  1,  290.  Prov.  Sts.  4  W.  &  M.  c.  10 ; 
4  &  5  W.  &  M.  c.  21 ;  7  Will.  III.  c.  6  (ed.  1726),  17,  36,  70.  Ane. 
Chart.  43,  181,  182,  243,  266,  285.  Sts.  1786,  c.  3,  s.  6  ;  1796,  cc.  7, 
69.  Eev.  Sts.  c.  15,  ss.  46,  47  ;  c.  75,  ss.  17,  18,  23.  Gen.  Sts.  c.  21 ; 
c.  106  ;  ss.  16,  17.  The  record  of  a  marriage  hy  the  justice  of  the 
peace  or  minister,  or  the  town  clerk's  or  registrar's  record  of  births, 
marriages,  and  deaths,  kept  as  required  by  these  statutes,  or  a  duly 
certified  copy  of  either,  is  held  competent  evidence  ;  2  Dane  Ab.  296  ; 
Milford  V.  Worcester,  7  Mass.  56  ;  Commonwealth  v.  Nbrcross,  9 
Mass.  492 ;  1  Stark.  Ev.  (4th  Amer.  ed.)  174,  Metealfs  note.  The 
provision  introduced  into  the  Eev.  Sts.  c.  75,  s.  25,  and  re-enacted  in 
the  Gen.  Sts.  c.  21,  s.  6,  and  c.  106,  s.  21,  is  but  declaratory  of  the  law 
in  this  commonwealth.  Similar  decisions  have  been  made  in  other 
States,  generally  upon  the  ground  of  the  record  having  been  kept  in  the 
performance  of  a  duty  imposed  by  law ;  and  those  cases,  in  the  reports 
of  which  no  statute  is  referred  to,  maj-  yet  have  been  controlled  by 
statute ;  just  as  the  record  admitted  by  the  Supreme  Court  of  the 
United  States  in  JLewis  v.  Marshall,  5  Pet.  475,  476,  was  evidentlj- 
kept  according  to  the  act  of  the  Provincial  Assembly  of  Pennsylvania 
of  1705,  cited  in  Stoever  v.  Whitman,  6  Binn.  416. 

It  is  perfectly  true  that  in  this  commonwealth  the  law  makes  no 
distinction  between  different  sects  of  Christians,  and  the  record  of  a 
Eoman  Catholic  priest  is  of  no  less  weight  as  evidence  than  that  of  a 
Congregational,  or  Protestant  Episcopal,  or  any  other  minister.  But 
our  law  not  requiring  any  record  of  baptisms,  the  church  book  offered 
in  evidence  in  this  case,  not  having  been  kept  under  any  requirement 
of  law,  was  not  a  public  record,  and  would  not,  had  the  priest  who 
made  the  entries  been  still  alive,  have  been  admissible  in  evidence,  un- 
supported by  his  testimony.  .  .  .  Mcceptions  overruled. 

J.  P.  Converse,  for  the  defendant. 

A.  It.  Brown,  for  the  plaintiff. 


EVANSTON  V.   GUNN. 
Supreme  Court  op  the  United  States.     1878. 

[Reported  99  U.  8.  660.]  i 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  was  an  action  of  trespass  on  the  case  brought  by  Jessie  Gunn 
against  the  village  of  Evanston,  111.,  to  recover  damages  which  she  had 
sustained  April  22,  1873,  by  reason  of  the  alleged  neglect  of  duty  on 
the  part  of  the  defendant.  .  .  . 

^  A  part  of  the  case  is  omitted. 
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The  plaintiff,  for  the  purpose  of  showing  the  direction  and  velocity  of 
the  wind  and  the  falling  of  snow  in  the  morning  in  question  and  the 
previous  evening,  offered  in  evidence  the  record  made  by  a  person  em- 
ployed at  Chicago  by  the  United  States  Signal  Service.  The  defendant 
objected,  because  there  was  no  law  authorizing  the  record  to  be  used 
in  evidence,  and  because  the  same  was  not  competent  testimony.  The 
court  overruled  the  objection,  and  the  defendant  excepted.  ...  It 
was  also  proved  that  Evauston  was  located  ten  miles  north  of  Chicago, 
and  that  the  snowstorm  was  as  severe  there  as  in  that  cit;^.  .  . 

There  was  a  verdict  for  the  plaintiff  for  $6,500,  and  judgment  having 
been  rendered  thereon,  the  defendant  sued  out  this  writ  of  error. 

Mr.  George  0.  Ide,  for  the  plaintiff  in  ei-rror. 

Mr.  Wirt  Dexter,  contra. 

Mk.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  admission  in  evidence  of  a  record  kept  bj'  a  person  emploj"ed  by 
the  United  States  Signal  Service  at  Chicago  was  objected  to  at  the  trial, 
not  because  it  had  not  been  properly  made,  identified,  and  proved,  but 
for  the  alleged  reason  that  "  there  was  no  law  authorizing  such  records 
to  be  used  in  evidence,  and  because  it  was  not  competent  testimony." 
The  defendants  having  thus  specified  their  objection,  it  must  be  con- 
sidered that  all  others  were  waived,  or  that  there  was  no  ground  upon 
which  others  could  stand.  Serhs  t&  Dauphin  Turnpike  Co.  v.  Myers, 
6  Serg.  &  R.  (Pa.)  12  ;  Chicago  &  Alton  Hailroad  Co.  v.  Morgan, 
69  111.  492.  We  have  then  only  to  consider  the  objections  that  were 
made,  —  the  only  ones  that  appear  in  the  bill  of  exceptions,  —  and  thej' 
present  the  question  whether  the  record,  conceding  it  to  be  properlj'^ 
proved,  was  competent  evidence.  It  may  be  admitted  there  is  no  stat- 
ute expressly  authorizing  the  admission  of  such  a  record,  as  proof  of 
the  facts  stated  in  it,  but  many  records  are  properly  admitted  without 
the  aid  of  anj'  statute.  The  inquiry  to  be  made  is,  what  is  the  charac- 
ter of  the  instrument?  The  record  admitted  in  this  case  was  not  a 
private  entry  or  memorandum.  It  had  been  kept  b}-  a  person  whose 
public  duty  it  was  to  record  truly  the  facts  stated  in  it.  Sects.  221 
and  222  of  the  Revised  Statutes  require  meteorological  observations  to 
be  taken  at  the  militarj'  stations  in  the  interior  of  the  continent,  and 
at  other  points  in  the  States  and  Territories,  for  giving  notice  of  the 
approach  and  force  of  storms.  The  Secretary  of  War  is  also  required 
to  provide,  in  the  sj'stem  of  observations  and  reports  in  charge  of  the 
chief  signal  officer  of  the  army,  for  such  stations,  reports,  and  signals 
as  may  be  found  necessary  for  the  benefit  of  agriculture  and  commer- 
cial interests.  Under  these  acts  a  system  has  been  established,  and 
records  are  kept  at  the  stations  designated,  of  which  Chicago  is  one. 
Extreme  accuracy  in  all  such  observations  and  in  recording  them  is 
demanded  by  the  Rules  of  the  Signal  Service,  and  it  is  indispensable, 
in  order  that  they  may  answer  the  purposes  for  which  they  are  required. 
They  are,  as  we  have  seen,  of  a  public  character,  kept  for  public  pur- 
poses, and  so  immediately  before  the  eyes  of  the  community  that  inaccu- 
•racies,  if  they  should  exist,  could  hardly  escape  exposure.    They  come, 
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therefore,  within  the  rule  which  admits  in  evidence  "official  registers  or 
records  kept  by  persons  in  public  office  in  which  they  are  required, 
either  by  statute  or  bj'  the  nature  of  their  office,  to  write  down  parti- 
cular transactions  occurring  in  the  course  of  their  public  duties  or 
under  their  personal  observation."  Taylor,  Evid.,  sect.  1429 ;  1 
Greenl.  Evid.  sect.  483.  ^  entitle  them  to  admission  it  is  not 
necessary  that  a  statute  requires  them  to  be  kept.  It  is  sufficient  that 
they  are  kept  in  the  discharge  of  a  public  duty.)  1  Greenl.  Evid.,  sect. 
496.  Nor  need  they  be  kept  by  a  public  officer  liimself,  if  the  entries  are 
made  under  his  direction  by  a  person  authorized  by  him.  Gait  v.  Gal- 
loway, 4  Pet.  332.  It  is  hardly  necessary  to  refer  to  judicial  decisions 
illustrating  the  rule.  They  are  numerous.  A  few  may  be  mentioned. 
De  Artnond  v.  JVesmith,  32  Mich.  231 ;  Ghcrney  v.  ITcmse,  9  Gray 
(Mass.),  404 ;  The  Catharine  Maria,  Law  Rep.  1  Ad.  &  Ec.  63  ; 
Clicquot's  Champagne,  3  Wall.  114.  We  think,  therefore,  that  there 
■was  no  error  in  admitting  the  record  kept  b3'  the  person  employed  for 
the  purpose  by  the  United  States  Signal  Service.  .  .  . 

Judgment  affirmed. 


(F.)    ANCIENT  DOCmiENTS,   ANCIENT  POSSESSION,   AND 
OTHER   ANCIENT  MATTERS. 

Clarkson  V,  WOODHO0SE  et  al.,  3  Doug.  189  (1782).  —  Trespass  for 
breaking  and  entering  three  closes  of  the  plaintiff.  The  defendant 
pleaded  a  justification  in  right  of  an  ancient  messuage  and  lands,  to 
take  turbary  for  fuel,  and  to  have  common  of  pasture  in  the  premises. 
Replication,  a  custom  allowing  the  lord  to  enclose  and  appropriate  the 
premises  under  certain  circumstances.  Rejoinder  traversing  the  cus- 
tom, and  issue  thereon.  The  cause  was  tried  at  Lancaster,  before 
Eyi'e,  B.,  when,  on  the  part  of  the  plaintiff,  counterparts  of  several 
old  leases  were  produced  in  evidence  from  the  lord's  repositories,  by 
which  former  lords  had  granted  portions  of  the  moss  or  waste.  The 
oldest  of  the  leases  produced  was  dated  in  1680,  and  the  latest  of  those 
admitted  in  evidence  was  dated  1702  or  1703.  A  lease  dated  in  178Q 
was  rejected.  No  evidence  of  enjoyment  under  these  leases  was  given. 
The  jury  having  found  a  verdict  for  the  plaintiff,  a  new  trial  was  moved 
for,  on  the  ground  that  the  evidence  of  the  old  leases  had  been  improp- 
erly admitted. 

Lord  Mansfield  said,  and  the  whole  Court  agreed  with  him,  that 
these  old  leases  were  proper  evidence  to  show,  that,  at  that  time,  the 
lord  of  the  manor  did  in  fact  demise  the  ground.  .  .  .  His  lordship 
added,  that  it  was  impossible  to  give  evidence  of  enjoyment  under  such 
old  leases.     The  rule  for  a  new  trial  was  consequently  refused.' 

1  The  word  "ancient"  as  applied  to  documents,  and  indicating  such  as  "prove 
themselves,"  has  a  special  meaning.     It  means  a  document  not  less  than  thirty  years 
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EoGERs  et  al.  v.  Allen,  1  Camp.  309  (1808).  —  Trespass  for  break- 
ing and  entering  the  several  oyster  fishery  of  the  plaintiffs  in  Burnham 
River,  and  fishing  and  dredging  for  oysters.  An  inquisitio  post  mor- 
tem, and  several  other  documents  from  the  Tower  of  London  being  put 
in,  to  show  that  in  very  early  times  there  had  been  a  fishery  at  the 
mouth  of  the  Burnham  River  held  hy  the  Fitzwalters,  the  ancestors  of 
the  family  now  in  possession,  as  parcel  of  the  manor  of  Burnham  ;  and 
three  judgments  being  proved,  which  had  been  obtained  in  the  reign's  of 
Charles  I.  and  Charles  II.  by  the  lords  of  the  manor  of  Burnham,  in 
actions  for  breaking  and  entering  their  several  fishery  in  the  Burnham 
River  ;  in  further  support  of  the  prescriptive  right,  certain  licenses  were 
offered  in  evidence,  which  appeared  on  the  court  rolls  of  the  manor,  and 
bore  date  from  the  year  1661,  downwards  to  the  end  of  the  17th  cen- 
tur3' ;  whereby-  the  lords  of  the  manor,  in  consideration  of  certain  rents, 
had  granted  the  liberty  of  fishing  and  dredging  for  oysters  in  their  seve- 
ral fishery  in  the  Burnham  River,  reserving  to  themselves  the  exclusive 
right  to  all  floating  fish  therein. 

The  defendant's  counsel  objected  to  the  admissibility  of  the  licenses 
as  evidence,  unless  it  should  appear  by  bailiff's  accounts,  or  otherwise, 
that  rent  had  actually  been  paid  under  them  ;  urging  that  if  they  could 
be  received  without  this,  it  would  be  easy  to  manufacture  evidence 
which  now,  or  at  some  future  time,  might  establish  an  unfounded  claim 
to  the  injury  of  some  other  individual,  or  to  the  exclusion  of  the  public. 

Heath,  J.,  said,  he  could  not  distinguish  these  licenses  from  old 
leases,  which  were  always  received  in  evidence,  in  favor  of  those  claim- 
ing under  the  lessors.  Nor  did  he  think  it  necessary  to  prove  payment 
under  the  licenses,  as  thej'  were  of  such  an  ancient  date  that  it  could 
not  reasonably  be  supposed  that  evidence  of  such  payments  was  still 
preserved.  However,  to  give  anj'  weight  to  these  licenses,  it  must  be 
shown  that  in  later  times  payments  had  been  made  under  licenses  of  the 
same  kind,  or  that  the  lords  of  the  manor  had  exercised  other  acts  of 
ownership  over  the  fishery,  which  had  been  acquiesced  in. 

After  the  licenses,  a  regular  set  of  leases,  or  agreements  for  leases, 
of  the  oyster  fishery  during  the  whole  of  the  last  century  wei'e  produced, 
and  it  appeared  that  for  the  last  forty  years  rent  had  regularly  been 
paid  under  them.  It  was  likewise  proved,  that  as  far  back  as  could  be 
remembered  by  the  oldest  witnesses,  when  strangers  came  to  dredge 
for  oysters  within  the  limits  of  the  fishery,  they  had  constantly  been 
driven  off  by  a  watchman  kept  for  that  purpose. 

old.  1  Greenl.  Ev.  s.  21.  This  period  was  formerly  forty  years.  In  Benson  v.  Olive, 
Bunbury,  284  (1730),  a  deed  of  1690  was  admitted  without  proof;  but  when  another 
of  1694  was  offered  and  objected  to,  "per  Curiam,  this  deed  was  not  admitted  to  be 
read  ;  for  though  sometimes  thirty-five  or  even  thirty  years  has  been  thought  sufficient, 
yet  not  where  it  is  objected  to  ;  but  the  usual  rule  is  forty  years." 

It  is  to  be  carefully  noticed  that  it  does  not  follow,  because  a  document  does  not  re- 
quire the  usual  proof  of  its  due  execution,  that  it  is  admissible  in  evidence.  That  would 
be  like  assuming,  because  a  witness  is  competent  to  testify,  that  whatever  he  may  say 
is  admissible.  —  Ed. 
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BULLEN   u.   MICHEL. 
House  of  Lords.     1816. 

[Reported  4  Dow,  297.]' 

Appkal  from  the  Court  of  Exchequer.  The  respondent,  Michel,  is 
vicar  of  the  parish  of  Sturmiuster  Newton,  in  the  County  of  Dorset ; 
and  the  appellant,  Bullen,  is  the  occupier  of  Bagber  farm  in  that  parish. 
The  question  was,  whether  a  certain  payment  in  lieu  of  small  tithes  for 
that  farm  was  or  was  not  a  modus.  Michel,  as  plaintiff  below,  claimed 
tithes  of  Bullen,  the  defendant  below,  who  set  up  moduses,  ancient 
customary  payments,  in  lieu  of  tithes.  At  a  second  trial  of  an  issue 
ordered  to  be  tried  at  law,  after  evidence  tending  to  prove  the  then  de- 
fendant's contention,  the  respondent  produced  several  documents  to 
show,  as  already  stated,  that  the  payments  were  so  large  that  it  was 
incredible  they  could  have  been  made  so  far  back  as  the  time  of  legal 
memory.  .  .  .  Then  an  extract  from  Domesday  Book  was  read,  to 
show  the  state  of  the  parish,  and  the  value  of  land  there  at  the  time  of 
that  survey.  It  was  then  found  that  the  church  of  Glastonbury-  held 
the  manor  of  Newton.  .  .  . 

In  order  to  introduce  the  Chartulary,  Charles  Bowes  proved  a  search 
in  the  Bishops  of  Bristol  and  Salisbury's  Kegistries  (it  did  not  appear 
that  anj'  search  had  been  made  in  the  Augmentation  Office)  for  the 
original  endowment,  or  a  record  of  it,  and  that  none  was  to  be  found. 
Thomas  Davis,  steward  of  the  Marquis  of  Bath,  produced  the  book, 
called  the  Chartularj',  from  the  muniment  room  of  the  Marquis,  who 
was  proprietor  of  certain  lands  which  had  once  belonged  to  the  abbey, 
though  he  had  none  in  StQrminster  Newton.  This  book,  together  with 
entries  relative  to  the  rights  of  the  abbey,  contained  a  great  deal  of 
miscellaneous  matter,  including  several  idle  stories  ;  such  as  an  account 
of  the  giants  who  originally  inhabited  the  British  island,  a  genealog3' 
of  the  kings  of  England,  beginning  from  Adam,  something  de  pondere 
lanoB,  a  calendar,  a  list  of  bulls  and  licenses,  &c.  Then,  after  an  entry 
of  the  date  1333,  came  the  entries,  without  date,  relating  to  the  appro- 
priation of  the  rectorj'  and  endowment  of  the  vicarage  of  Newton.  .  .  . 
Then  the  several  articles,  with  the  annual  value  of  each,  were  sepa- 
rately stated,  from  which  it  appeared  that  the  net  annual  value  of  the 
vicarage  was,  at  the  time  of  the  entry,  £9  12s.  5\d.  There  was  no 
mention  in  it  of  any  money  payment  in  lieu  of  tithes.  A  witness 
proved  the  handwriting  to-be  of  the  time  of  the  1st,  2d,  or  3d  Edwards, 
or  about  the  end  of  the  13th  or  beginning  of  the  14th  century.  The  tax- 
ation of  Pope  Nicholas  (afterwards  mentioned)  proved  that  the  endow- 
ment itself  must  have  been  made  before  1291 ;  and  the  judge,  having 

1  A  part  of  th6  case  is  omitted  and  the  statement  of  facts  is  condensed. 
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overruled  objections  which  had  been  urged  against  the  reading  of  the 
entries,  stated  to  the  jury  that  the  entry  appeared  to  be  contemporaneous 
with  the  endowment,  and  was  material  evidence,  as  raising  the  inference 
that  such  a  monej*  payment  as  that  now  contended  for  could  not  then 
have  existed.  .  .  . 

The  valor  or  taxation  of  Pope  Nicholas,  in  1291,  was  then  read,  b}- 
which  it  was  found  that  the  vicarage  of  Stuvminster  Newton  was  then 
of  the  estimated  yearly  value  of  £10,  and  that  the  rectory  was  esti- 
mated to  be  worth  £13  6s.  8d.,  making  in  the  whole  £23  6s.  8d.  Of 
this,  it  was  observed  by  Lord  Redesdale  that,  being  a  taxation,  the 
estimate  must  be  supposed  to  be  rather  under  than  above  the  real  value. 
A  writ  of  ad  quod  dammcm,  directed  to  the  King's  Escheator  for  the 
county  of  Dorset,  in  37  Ed.  III.,  to  inquire  whether  it  would  be  to  the 
prejudice  of  the  Crown  to  license  the  conveyance  in  mortmain,  bj-  Hugh 
Pembrigge  and  others,  to  the  Abbey  of  Glastonbury,  of  three  mes- 
suages, and  195  acres  of  land,  in  East  Bagber  (being  that  quarter  of 
the  parish  in  which  the  appellant's  land  is  situate),  and  the  inquisition 
thereupon  taken  on  oath,  were  read,  whereby  it  appeared  that  the  jury 
were  charged  to  inquire,  amongst  other  things,  how  much  these  lands 
were  worth  by  the  year  in  all  issues,  according  to  the  true  value  of  the 
same,  and  that  the  jurj'  on  their  oaths  assessed  the  value  at  £2  2s.  2d., 
being  2\d.  per  acre.  So  that,  as  was  afterwards  observed  by  Lord 
Redesdale,  upon  the  supposition  of  a  modus,  the  pa3-ment  of  £6  3s.  Ad. 
being  about  8s.  4rf.  per  acre,  the  vicarial  tithe  alone  of  an  acre  of 
Bagber  farm  must  have  been,  so  far  back  as  the  time  of  legal  memorj", 
of  from  three  to  four  times  the  whole  value  of  an  acre  of  East  Bagber, 
in  37  Ed.  III.,  which  is  within  the  time  of  legal  memory.  The  general 
ecclesiastical  survey,  taken  in  pursuance  of  an  Act  of  Parliament  in 
26  Henry  VHI.  was  read,  whereby  it  appeared  that  the  vicarage  of 
Sturminster  Newton,  with  the  chapel  of  Bagber  annexed,  was  stated  to 
be  of  the  clear  yearly  value  of  £16  16s.  6^d.  A  terrier,  returned  to  the 
Bishop's  Court  in  1784,  of  the  glebe-lands  belonging  to  the  vicarage 
was  read,  to  show  the  quantitj^  to  be  sixt3'-five  acres  ;  the  annual  value 
of  which,  in  26  Henry  VIII.  (1535),  appeared  by  the  survej'  of  that 
date  to  have  been  £4,  or  about  Is.  Sd.  per  acre. 

Upon  this  evidence  the  jury  found  a  verdict  for  the  vicar,  and  against 
the  modus.  ...  In  May,  1814,  the  appellant,  on  objections  stated  to 
the  admissibility  and  relevancj-  of  the  entries  in  the  Chartulary,  ob- 
tained an  order  nisi  for  a  third  trial  of  the  issue  as  to  Bagber  farm  ; 
but,  upon  cause  shown,  that  order  was,  on  Jan.  25,  1815,  discharged; 
the  Court,  with  the  exception  of  Mr.  Baron  Wood,  being  of  opinion 
tliat  the  entries  had  been  properly  read  in  evidence.  Against  this  order 
of  discharge,  of  Jan.  25,  1815,  Bullen  appealed  to  the  Lords,  praying 
the  House  to  reverse  the  same,  and  order  a  new  trial  of  the  issue  as  to 
Bagber  farm.  .  .  . 

Sir  iS.  Romilly  and  Mr.  Dauncey,  for  the  appellant. 

Pell  (Serjt.)  and  Gifford,  for  the  respondent.  .  .  . 
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Lord  Redesuale  (after  stating  the  case).  The  book,  which  was  pro- 
duced as  the  Chartulary  or  Ledger-book  of  the  Abbej'  of  Glastonbury, 
was  of  this  kind.  The  steward  of  the  Marquis  of  Bath  proved  that  It 
had  been  kept  in  the  muniment  room  of  the  Marquis,  who  was  pro- 
prietor of  certain  lands  which  had  formerly  belonged  to  the  Abbey ; 
and  it  is  well  known  such  books  are  sometimes  found  in  the  possession 
of  private  individuals,  who  have  got  lands  which  had  belonged  to  the 
Abbey.  Tlie  proper  custody  perhaps  was  the  Augmentation  Office. 
But  the  fact  is,  that  these  Chartularies,  or  Ledger-books,  have  in  some 
instances  got  into  the  hands  of  private  persons,  instead  of  being  kept 
in  the  Augmentation  Office. 

The  objections  that  were  made  to  the  reading  of  the  entries  in  this 
book  were  of  three  descriptions:  1st,  that  the  custody  was  not  the 
proper  one,  an  objection  however  which  seems  not  to  have  been  pressed 
at  the  last  trial ;  2d,  that  the  entries  did  not  contain  evidence  in  itself 
proper  to  be  received ;  and  3d,  that  if  they  did,  the  matter  was  res 
inter  alios  acta,  with  which  the  owner  of  Bagber  farm  had  nothing 
to  do. 

With  respect  to  the  book  itself,  many  observations  were  made  upon 
it  as  containing  matter  not  at  all  connected  with  the  possessions  of 
the  Abbey.  But,  as  far  as  I  can  judge  from  this  writing,  there  are, 
from  the  sixteenth  page  for  a  considerable  extent  into  the  book,  various 
entries  with  which  the  Abbey  was  concerned,  and  such  as  are  usually 
found  in  this  sort  of  books  belonging  to  abbej's ;  for  the  monks  were 
in  the  habit  of  transcribing  instruments  which  concerned  the  abbeys, 
and  also  of  transcribing  public  instruments  as  far  as  they  related  to 
their  own  interests.  It  is  that  kind  of  book  therefore  in  which  an- 
cient deeds  and  instruments  are  usually'  transcribed  for  the  sake  of 
reference  and  preservation,  as  is  the  custom  in  families  which  have  a 
muniment  room. 

Search  was  made  in  the  Bishop's  registry  to  ascertain  whether  an 
endowment  of  the  vicarage  existed,  but  none  was  found.  Then  this 
book  was  produced,  and  it  contains  entries  which  appear  to  be  tran- 
scripts of  two  instruments  :  1st,  the  ordinance  of  the  Bishop  of  Salis- 
bury for  the  appropriation  of  the  church  to  the  Abbey.  Now  it  was 
expressl}-  required  by  the  statute  15  Richard  II.  cap.  6,  that,  on  the 
appropriation  of  churches,  the  diocesan  should  ordain  that  the  vicar  be 
well  and  sufficiently  endowed,  and  that  statute  I  take  to  have  been  in 
affirmance  of  a  practice  before  existing,  and  that  it  was,  previous  to 
that  statute,  required  that  in  cases  of  appropriation  the  vicar  should 
be  properly  endowed,  and  that  it  was  the  duty  of  the  ordinary  to  see 
that  this  was  done,  The  instrument  of  which  this  seems  to  be  a  copy 
is  the  ordinance  of  the  Bishop  on  the  appropriation  of  the  church  to  the 
Abbej'  of  Glastonbury,  in  which  it  was  provided  that  the  endowment 
should  be  ten  marks  at  least,  "  qum  valeat  annis  singulis  ad  firmam 
tradi  pro  decern  marcis  ad  minus,  c6c."  This  is  very  important  if 
it  be  an  authentic  copj"  of  an  authentic  instrument,  as  the  next  instru- 


446  BULLEN   V.   MICHEL.  [CHAP.  II. 

inent  is  conformable  to  it,  and  is  entitled  "  OrcUnacio  Vicariede 
Sturminstre."  But  it  has  been  said  that  this  title  was  not  originally 
in  the  book,  as  it  is  written  in  a  very  small  compass.  But  in  look- 
ing over  the  book  I  find  all  the  titles  put  in  the  same  way,  and  the  mat- 
ter is  not  at  any  rate  of  much  consequence.  This  entry  begins  with 
the  words,  "-^  Porciones  Ecclesioe.  de  Sturmynstre  Vicarie  Ordinande 
in  eadem  perpetids  temporihus  duratur  mmisuni  cum  gardino,  tfcc," 
and  then  expresses  the  several  articles.  That  entry  is  in  conformity 
to  the  preceding  instrument ;  for,  if  an  allowance  was  directed,  on  the 
appropriation,  as  a  provision  for  the  vicar,  and  that  was  not  made,  the 
law  was  that  the  appropriation  was  void ;  and  though  at  this  distance 
of  time  it  is  to  be  presumed  that  everything  was  rightlj'  done,  j-et  at 
that  time,  unless  the  vicarage  was  endowed  as  appointed  by  the 
bishop's  ordinance,  the  appropriation  was  void ;  and  it  was  important 
for  them,  therefore,  to  preserve  the  ordination,  and  the  endowment 
making  provision  for  the  vicar,  in  terms  of  the  ordinance  for  the  appro- 
priation. Then  these  entries  appeared  to  be  copies  of  authentic  and 
contemporaneous  instruments,  the  one  immediately  following  and  cor- 
responding to  the  other.  So  the  several  articles  were  enumerated,  and 
the  value  of  each,  making  the  annual  value  of  the  vicarage  £9  12s.  b^d. 
after  all  charges  deducted. 

The  question  is  whether  this  cop}-  so  produced  was  properlj-  admitted 
in  evidence  ;  and  first  it  was  made  a  question  whether  the  original,  if 
produced,  would  have  been  admissible  evidence.  Your  Lordships  ob- 
serve that  this  evidence  was  offered  to  rebut  a  presumption  which 
the  jury  were  called  upon  to  draw  from  the  plaintiff's  evidence, 
that  this  was  an  immemorial  payment.  To  rebut  that,  the  vicar 
produces  evidence  to  show  that  it  was  impossible  to  draw  that  pre- 
sumption, and  that  the  jur^'  ought  to  presume  the  other  way ;  be- 
cause, from  what  appeared  to  be  the  value  of  the  whole  at  three  several 
times,  and  the  value  of  one  parcel  at  another  time,  this  sum  of  £5  3s.  4f?. 
for  Bagber  farm  was  so  much  be3-ond  what  it  could  possiblj-  have  been 
in  the  time  of  Richard  I.,  that  it  was  impossible  it  could  be  an  imme- 
morial payment.  Upon  the  principle  of  some  of  the  arguments  for  the 
appellant,  no  evidence  could  ever  be  given  to  show  that  a  modus  was 
too  rank.  You  never  can  prove  directly  the  value  of  the  several  arti- 
cles in  the  time  of  Eichard  I.  You  can  onlj?  show  what  has  been  re- 
puted to  be  the  value ;  and  in  questions  of  reputation,  res  inter  alios 
acta  is  no  objection,  and  so  it  seems  to  be  admitted  in  other  parts  of 
the  case.  The  taxation  of  Pope  Nicholas  was  res  inter  alios  acta. 
The  occupier  of  Bagber  farm  had  nothing  to  do  with  it.  But  it  is  evi- 
dence of  the  value  of  the  vicarage  as  estimated  for  the  purposes  af 
that  taxation.  So  the  survey  of  28  Henry  VIII.  is  res  inter  alios 
acta ;  but  these  surveys  are  constantly  admitted  in  evidence,  not  las 
an  accurate  account  of  the  precise  value,  but  as  an  estimate  of  the 
value  from  which  the  jury  may  draw  an  inference.  So  it  is  with  regard 
to  the  inquisition  ad  quod  damnum,  in  the  37th  of  Edward  III.     The 
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occupier  of  Bagber  farm  had  no  concern  with  it ;  but  it  was  admitted 
to  show  that  at  that  time  the  tithes  were  estimated  to  be  of  sucli  a 
particular  value,  from  which  the  jury  might  draw  their  inference. 

I  take  it  then  the  original  instruments,  if  thej-  could  have  been  pror 
duced,  would  have  stood  on  the  same  ground  as  the  taxation  of  Pope 
Nicholas,  the  inquisition  on  the  writ  of  ad  quod  damnum,  the  survey, 
and  a  varietj-  of  similar  evidence,  such  as  old  leases  of  other  lands, 
from  which  the  jury  may  draw  their  inference.  They  are  evidence 
of  reputation,  as  to  matters  where  no  other  evidence  can  be  had,  to 
rebut  the  presumption  raised  for  the  other  side ;  for  it  is  merely  a 
presumption. 

This  being  the  view  I  have  of  the  matter,  the  only  question  then  is 
whether  the  entries  in  this  book  are  evidence  of  these  two  instruments. 
If  the  originals  could  be  produced,  these  entries  could  not  be  evidence- 
But  search  has  been  made,  and  the  originals  cannot  be  found  ;  and,  as 
a  great  authority  observes,  if  we  shut  our  eyes  to  that  sort  of  inferior 
evidence  in  cases  where  no  other  can  be  had,  we  shall  do  constant 
injustice.  The  best  evidence  is  often  lost  through  carelessness,  the  in- 
juries of  time,  and  various  other  circumstances ;  and  secondary  evi- 
dence is  then  admitted  to  raise  a  presumption  or  inference  where  no 
direct  evidence  can  be  had.  This,  then,  is  the  next  best  evidence  ;  and 
perhaps  evidence  still  more  inferior  might  have  been  admitted  if  this 
could  not  have  been  produced.  This,  however,  appears  to  be  the  best 
after  the  originals;  for  what  is  it?  These  two  instruments  seem  to 
have  been  copied  by  a  person  emploj-ed  for  the  purpose,  probablj'  one 
of  the  monks,  and  deposited  among  the  muniments  of  the  Abbey, 
because  it  was  important  for  the  interests  of  the  Abbej'  that  the  in- 
struments should  be  preserved ;  and  for  the  same  reason  it  might  be 
presumed  that  \X\ey  were  faithful  copies ;  at  least  there  appeared  to 
have  existed  no  motive  to  make  them  otherwise,  and  they  were  found 
in  a  situation  where  they  were  likely  to  be  kept.  The  second  instru- 
ment was  particularlj'  important  to  the  Abbey  as  following  the  appro- 
priation, and  being  evidence  to  show  that  the  vicarage  had  been 
endowed  to  the  extent  required,  and  that  the  appropriation  was  con- 
sequently good  and  not  void.  It  was  material  for  the  Abbej'  also  that 
the  values  should  be  correct,  and  especially  that  thej'  should  be  high 
enough,  as  it  was  necessary  that  the  endowment  should  be  of  the  value 
of  ten  marks  at  least ;  and  is  it  credible  then  that,  if  this  one  little 
farm  paid  the  sum  of  £5  3s.  4c?.,  the  circumstance,  when  they  were 
valuing  the  whole  vicarage  tithes,  should  not  have  been  mentioned  in 
this  instrument?  This,  therefore,  is  in  mj  opinion  evidence  proper  to 
1  e  received,  and  decisive  on  the  subject. 

It  has  been  objected  that  the  judge  stated  to  the  jury  that  the  latter 
entry  was  contemporaneous  with  the  endowment.  Supposing  that  to 
be  a  ground  of  objection,  it  is  little  better  than  cavilling  about  words ; 
for  the  meaning  was  that  it  was  made  about  the  same  time.  But  even 
critically  speaking  I  should  be  of  opinion  that  it  was  made  at  the  same 
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time,  and  preceded  tlie  actual  appointment  of  the  vicar,  for  the  words 
are,  portions,  &c.,  assigned  to  the  vicarage  to  be  ordained. 

But  supposing  the  objection  to  the  admission  of  the  entries  in  this 
book  as  evidence  to  be  well  founded,  what  is  to  be  done  on  the  applica- 
tion for  a  new  trial?  The  design  of  the  trial  is  to  inform  the  conscience 
of  the  Court,  and  anj'  special  matter  ought  to  be  indorsed  on  the  postea. 
It  is  not  a  verdict  to  be  put  on  record  for  judgment,  for  none  is  given 
upon  it ;  but  it  is  to  inform  the  conscience  of  the  Court,  and  that  is  the 
right  way  of  considering  it.  Then,  when  I  look  at  what  the  other  evi- 
dence is,  it  appears  to  me  amply  sufficient  to  warrant  the  verdict.  The 
appellant's  evidence  is  the  slightest  I  ever  remember  to  have  seen  in 
such  a  case.  The  evidence  was,  that  all  the  parish  was  covered  by 
these  immemorial  paj-ments  to  the  amount  of  about  £70  a  year  in  the 
whole ;  the  very  slightest  presumption  of  immemorial  payment.  To 
rebut  that,  there  is  the  taxation  of  Pope  Nicholas,  the  writ  of  ad  quod 
damnum,  and  inquisition  thereon,  in  the  37th  Edward  III.,  and  the 
survey  of  26  Henry  VIII.,  all  of  which  must  be  founded  on  the  grossest 
error  if  this  be  a  true  immemorial  payment.  The  inference  is  that  this 
could  not  be  an  immemorial  payment ;  and  the  verdict  is  therefore 
right,  though  the  entries  in  this  book  had  been  improperly  admitted. 
The  conscience  of.  the  Court  then  is  sufficiently  informed,  and  there  ap- 
pears no  good  reason  to  grant  a  new  trial ;  and  in  my  opinion,  there- 
fore, the  judgment  ought  to  be  affirmed. 

I  have  gone  more  at  length  into  the  case  than  usual,  as  the  question 
is  of  great  importance  with  reference  to  the  trial  of  cases  of  the  same 
nature.  I  am  satisfied  that  the  book  called  the  Chartulary  was  properlj- 
received  in  evidence,  and  that,  if  it  were  not  so,  the  verdict  is  still 
right,  and  that  the  Court  below  was  therefore  justified  in  refusing  to 
send  the  matter  to  another  trial. 

LoED  Eldon  (C).  I  shall  comprise  what  T  have  at  present  to  saj- 
upon  this  case  in  a  narrow  compass.  The  suit  was  instituted  twelve 
j-ears  ago,  and  the  question  is  whether  an  issue  shall  for  the  third  time 
be  directed :  there  being  already  one  verdict  for  the  appellant  estab- 
lishing the  modus,  and  another  for  the  respondent  against  the  modus. 
But  though  this  cause  has  endured  twelve  years  already,  yet,  if  it  be 
necessarj',  regard  being  had  to  the  course  of  a  Court  of  Equitj'  in  these 
cases,  we  must  subject  the  parties  to  what  we  know  belongs  to  a  _  third 
trial. 

This  was  a  bjll  filed  in  the  Court  of  Exchequer  by  the  vicar  of  Stur- 
minster  Newton,  for  an  account  and  payment  of  tithes  in  kind ;  and 
there  is  this  singularity  in  the  case,  that  all  the  lands  in  the  parish, 
except  the  Common  Meads,  if  the  defence  can  be  supported,  are  cov- 
ered with  moduses,  the  whole  of  them  amounting  to  £68,  being  con- 
tracts for  valuable  consideration  so  long  ago  as  the  time  of  Richard  I., 
and  that,  too,  exclusive  of  the  tithe  of  corn  and  grain  ;  and  a  jurj-  was 
to  be  called  upon  to  conclude  that  the  tithes  of  this  parish,  excluding 
those  of  corn  and  grain,  amounted,  in  pecuniary  value,  in  the  time  of 
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Eichard  I.,  to  £68  a  j-ear.  "We  know  what  was  the  value  of  money  at 
that  time ;  and  then  consider  that  the  rector  was  to  have  the  tithe  of 
corn  and  grain  ;  and  if  so,  I  think  there  is  hardlj'  any  clergyman  who 
would  not  wish  at  this  day,  I  mean  if  there  are  no  moduses,  to  have 
the  living  of  Sturminster  Newton ;  for  if  the  tithes  of  that  parish  were 
of  such  value  then,  what  must  their  value  be  now?  .  .  . 

My  own  opinion  clearly  is,  that  this  verdict  is  good  upon  the  rest  of 
the  evidence,  and  that  therefore,  even  upon  the  supposition  that  the 
disputed  evidence  has  been  improperly  received,  uo  new  trial  ought  to 
be  granted. 

Then  have  the  entries  in  this  book  been  properly  received  in  evi- 
dence? It  has  been  said  that  even  the  endowment  itself,  if  it  had 
been  produced,  ought  not  to  have  been  received.  Not  received,  my 
Lords !  By  what  evidence  can  j'ou  negative  such  an  issue  as  this  ? 
We  produce  general  evidence  of  the  value  of  the  lands,  and  show  that 
the  value  of  the  whole  lands  was  not  equal  to  j'our  alleged  tenth  at 
the  time  of  Richard  I.  On  what  principle  was  the  taxation  of  Pope 
Nicholas  received  ?  On  what  principle  the  inquisition  in  the  37th  of 
Edward  III.?  On  what  principle  the  survey  in  26  Henry  VIII.?  On 
what,  but  this,  that,  from  the  nature  of  such  issues,  they  must  be  met 
bj-  this  general  evidence  of  value,  and  that  evidence  is  demonstrative 
that  the  payment  in  this  case  could  not  be  a  real  modus  ;  because,  upon 
that  supposition,  your  tenth  must  be  of  greater  value  than  that  tenth 
and  the  other  nine  parts  together,  which  is  impossible. 

Then  as  to  the  custody  in  which  the  book  was  found,  it  is  the  natural 
and  proper  custody  for  such  a  book ;  for,  as  to  this  purpose,  it  is  the 
custody  of  the  Abbey  of  Glastonbury.  I  do  not  trouble  your  Lordships 
about  the  question,  whether  the  judge  was  right  in  saying  that  this 
entry  was  contemporaneous  with  the  endowment.  The  entry  appears 
to  be  a  transcript  of  the  original  instrument,  and,  within  the  scope  and 
principle  of  all  the  authorities,  ought  to  be  received  as  evidence.  The 
result  is  clear,  and  on  this  ground  alone  the  new  trial  might  be  re- 
fused ;  and  I  should  have  thought  it  unnecessary'  to  touch  upon  the 
other  parts  of  the  case,  had  it  not  appeared  to  me  in  the  course  of  the 
argument,  that  notions  were  entertained  respecting  .the  functions  of  a 
Court  of  Equity,  which  rendered  it  proper  not  to  dispose  of  this  case 
without  taking  care  that  your  Lordship's  decision,  if  it  should  rest  oni 
this  point,  should  not  prejudice  the  other  points  in  the  cause. 

Appeal  dismissed,  and  the  order  complained  of  affirmed^ 
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MALCOMSON  v.   O'DEA  et  al. 
HoDSE  OF  Lords.     1862. 
[Reported  10  H.  L.  C.  593.] i 

William  Malcomson  claimed  to  be  entitled,  under  a  lease  from  the 
Maj-or  and  Corporation  of  Limerick,  to  a  several  flsherj',in  the  Eiver 
Shannon,  called  the  Fisher's  Stent,  extending  from  a  place  called  the 
Lax  Wear  in  the  east  to  the  River  Meelick  in  the  west ;  and  he  com- 
plained that  the  defendants  had  entered  his  said  several  fisherj-  and 
taken  away  his  fish.  The  defendants  pleaded  several  pleas,  which  in  sub- 
stance alleged  that  the  Shannon  was  a  public  navigable  river,  and  that 
the  locus  in  quo  was  part  of  the  same.  The  plaintiff  put  on  the  record 
several  replications  to  the  defendants'  pleas,  the  most  material  of  which 
were  to  the  tenth  and  eleventh  defences,  and  alleged  that  the  locus  in 
quo  vras  a  several  fishery,  and  an  ancient  possession  of  the  Crown, 
which  became  vested  in  the  Mayor  and  Corporation  of  Limerick,  and 
that  they,  by  lease  of  January  31,  1834,  demised  the  same  to  Poole 
Gabbett  for  ninety-nine  years,  through  whom  the  plaintiff  derived  title. 
Fifteen  issues  were  framed.  .  .  . 

The  cause  came  on  for  trial  at  Dublin,  in  Februarj-,  1858,  before  the 
Lord  Chief  Justice  of  the   Court  of  Queen's  Bench   and   a   special 

jury- 
There  was  ample  proof  that  the  plaintiff  had  title  under  the  Corpora- 
tion of  Limerick,  and  that  the  defendants  had  committed  the  alleged 
acts  of  trespass.  The  real  questions  were,  whether  the  Crown  had,  in 
fact,  granted  within  the  locus  in  quo  a  several  flsherj'  to  the  Mayor 
and  Corporation  of  Limerick,  and  whether  the  Crown  had,  in  law, 
power  to  make  such  a  grant.  .  .  . 

The  defendant's  counsel  took  eighteen  exceptions,  to  some  of  which 
alone  is  it  necessary  to  refer.  .  .  . 

The  jury  returned  a  verdict  for  the  plaintiff.  The  exceptions  were 
afterwards  argued  before  the  Court  of  Queen's  Bench,  and  that  court 
gave  judgment  for  the  plaintiff,  overruling  all  the  exceptions.  The 
case  was  taken  on  error  to  the  Exchequer  Chamber,  and  on  the  21st 
November,  1860,  that  court  reversed  the  judgment  given  below,  and 
gave  judgment  for  the  defendants  on  the  ninth,  tenth,  sixteenth,  sev- 
enteenth, and  eighteenth  exceptions,  and  directed  a  venire  de  novo, 
Mr.  Baron  Fitzgerald  dissenting,  except  as  to  the  tenth  exception. 
The  plaintiff  thereon  brought  error  in  this  House. 

The  Judges  were  summoned,  and  Lord  Chief  Baron  Pol- 
lock, Mr.  Justice  Williams,  Mr.  Justice  Willes,  Mr.  Justice 
Crompton,  Mr.  Baron  Bramwell,  and  Mr.  Justice  Blackburn, 
attended. 

1  A  part  of  the  case  is  omitted. 
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Sir  H.  Cairns  and  Mr.  Mellish  {Mr.  T.  H.  Baylia  was  with  them), 
for  the  plaintiff  in  error. 

Mr.  Manisty  and  Mr.  Barry  (of  the  Irish  bar) ,  for  the  defendants 
in  error. 

The  Lord  Chancellor  (Lord  Westboey)  said  the  case  had  been 
elaborately  argued.  He  proposed  the  following  questions  for  the  con- 
sideration of  the  judges :  — 

1.  Ought  the  ninth  exception  to  have  been  allowed  or  disallowed  ? 

2.  Ought  the  tenth  exception  to  have  been  allowed  or  disallowed? 

3.  Ought  the  sixteenth,  seventeenth,  and  eighteenth  exceptions  to 
have  been  allowed  or  disallowed? 

February  24,  1863,  Mr.  Justice  Willes  delivered  the  unanimous 
opinion  of  the  judges  :  — 

My  Lords,  in  answer  to  the  first  question,  we  are  of  opinion  that  the 
ninth  exception  ought  not  to  have  been  allowed. 

That  exception  was  to  the  admission  of  a  certified  copj'  of  a  bill  in 
the  Irish  Chancerj',  of  the  16th  of  November,  1674,  and  of  an  answer 
thereto.  The  bill  was  filed  by  Sir  George  Preston  against  the  Corpora- 
tion of  Limerick  and  others,  for  the  purpose  of  defending  and  quieting 
his  alleged  possession  of  a  fisher^'  substantially  co-extensive  with  that 
in  dispute,  and  which  he  claimed  under  two  grants  of  King  Charles  II., 
against  aggressions  of  the  corporation.  It  alleged  difficulties  in  the 
way  of  an  action  at  law,  and  praj'ed  a  discover}',  account,  and  injunc- 
tion. The  answer  was  filed  on  the  10th  of  February  in  the  same  year, 
1674-75,  and  after  insisting  that  the  matter  was  of  common-law  cog- 
nizance, it  proceeded,  amongst  other  things,  to  allege  that  the  corpora- 
tion had  been  entitled  to  the  fishery  before  the  wars,  and  had  never 
forfeited  its  right  thereto.  Now  this  bill  and  answer  were  not  read  as 
evidence  of  the  facts  stated  therein.  They  were  admitted,  as  appears 
by  the  record,  "  for  the  purpose  of  showing  a  pending  suit."  Was  it 
then  legitimate  evidence  in  the  cause  to  show  that  in  the  year  1674-75 
there  was  a  litigation  between  Sir  George  Preston  and  the  corporation 
as  to  the  right  to  the  fishery,  under  conflicting  grants  from  the  Crown? 
We  are  of  opinion  that  it  was,  as  part  of  the  history  of  the  adverse 
claim  of  Sir  George  Preston,  which  ended  in  the  reconveyance  of  1684. 
The  weight  which  the  existence  of  that  litigation  adds  to  the  dealings 
between  Sir  George  Preston  and  the  corporation  is  not  dependent  upon 
the  assertions  made  by  either  of  the  litigant  parties  in  the  bill  and  an- 
swer. If  A.  were  to  claim  property  of  which  B.  was  in  possession  as 
grantee  of  the  Crown  under  an  adverse  title,  e.  g.  a  conveyance  from 
the  Crown  as  upon  a  forfeiture  subsequent  to  B.'s  grant,  and  were  to 
take  legal  proceedings  against  B.,  and  upon  B.'s  answering,  and  setting 
up  his  own  elder  right,  were  then,  in  order  to  quiet  B.'s  title,  to  exe- 
cute a  deed  purporting  to  convey  or  release  to  him  the  whole  or  part, 
that  would  surely'  be  a  piece  of , evidence  to  prove  to  posterity-  B.'s  title, 
by  way  of  showing  an  assertion  of  title  on  B.'s  part,  and  submission, 
upon  that,  of  his  adversar}*  having  a  prima  facie  interest ;  and  a  rea- 
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sonable  man  might  conclude  that  the  force  of  the  admission  was  the 
greater  because  it  was  accompanied  bj'the  abandonment  of  a  litigation, 
by  reason  of  which,  according  to  all  probabilitj-,  the  facts  were  more 
thoronghlj'  ascertained  and  considered,  and  that  under  better  advice 
than  if  the  law  had  not  been  appealed  to.  We  ought  not  to  pass  over 
a  suggestion  which  has  been  made  in  the  course  of  the  case,  that  Sir 
George  Preston's  suit  was  or  might  have  been  collusive.  If  we  were  to 
adopt  that  suggestion  we  should  be  begging  a  question  not  touched  b^' 
the  exception,  which  we  see  no  sufficient  evidence  to  raise,  and  which, 
if  there  was,  would  be  one  for  the  jurj',  not  the  court.  We  are  of 
opinion,  therefore,  that  the  bill  and  answer  were  admissible  for  the  pur- 
pose for  which  they  were  used  at  the  trial,  and  that  the  ninth  exception 
ought  not  to  have  been  allowed. 

Your  Lordships'  next  question  to  the  judges  is.  Whether  the  tenth 
exception  ought  to  have  been  allowed  ?  That  exception  was  to  the  ad- 
mission in  evidence  of  "  a  certain  book  purporting  to  be  the  assembly 
book  of  the  Corporation  of  Limerick,  in  the  year  of  our  Lord  1676,"  to 
wit,  an  entry  of  the  16th  of  October,  1676  ;  and  also  another  entrj'  of 
an  account  of  rents  in  arrear.  We  cannot  pass  by  this  exception  with- 
out noting  that  it  treats  the  two  entries  as  either  both  admissible  or 
both  inadmissible ;  and  it  might  be  a  question  whether  it  could  be  sus- 
tained, supposing  either  of  the  documents  mentioned  thei'ein  to  be  ad- 
missible. We  need  not,  however,  further  criticise  its  language,  because, 
construing  it  not  as  one  exception  to  the  book,  but  as  two  distinct  and 
separate  exceptions,  one  to  the  entry  of  the  16th  of  October,  1676,  and 
another  to  the  account  of  arrears,  we  are  of  opinion  that  each  of  such 
exceptions  ought  to  have  been  overruled. 

As  to  the  first  entry,  relating  to  the  letting  of  the  net  fishing  and  Fisher's 
Stent  to  Carroll,  we  are  dealing  with  something  done  nearly  two  centu- 
ries ago,  and  the  great  stress  of  the  case  bore  upon  the  proof  of  posses- 
sion. The  proof  of  ancient  possession  is  always  attended  with  difflcultj-. 
Time  has  removed  the  witnesses  who  could  prove  acts  of  ownership  of 
their  personal  knowledge,  and  resort  must  necessarily  be  had  to  written 
evidence.  In  some  cases  written  statements  of  title  are  admitted  even 
when  they  amount  to  mere  assertion,  as  in  the  case  of  a  right  affecting 
the  public  generally ;  but  the  entry  now  under  consideration  is  admis- 
sible according  to  a  rule  equally  applicable  to  a  fisherj-  in  a  private 
pond  as  to  one  in  a  public  navigable  river.  That  rule  is,  that  ancient 
documents  coming  out  of  proper  custody,  and  purporting  upon  the  face 
of  them  to  show  exercise  of  ownership,  such  as  a  lease  or  a  license,  may 
be  given  In  evidence  without  proof  of  possession  or  payment  of  rent 
under  them,  as  being  in  themselves  acts  of  ownership  and  proof  of  pos- 
session. This  rule  is  sometimes  stated  with  the  qualification,  provided 
that  possession  is  proved  to  have  followed  similar  documents,  or  that 
there  is  some  proof  of  actual  enjoyment  in  accordance  with  the  title  to 
which  the  documents  relate.  And  certainly,  in  the  case  of  property 
allowing  of  continuous  enjoyment,  without  proof  of  actual  exercise  of 
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the  right,  any  number  of  mere  pieces  of  papei'  or  parchment  purporting 
to  be  leases  or  licenses  ought  to  be  of  no  avail.  It  may  be  a  question 
whether  the  absence  of  proof  of  enjoyment  consistent  with  such  docu- 
ments goes  to  the  admissibility  or  only  to  the  weight  of  the  evidence ; 
probably  the  latter.  This,  however,  is  not  material  in  the  present  case 
where  repeated  payments  and  receipts  of  rent  under  leases  were  proved. 
The  only  question  is,  whether  the  entry  is  a  mere  statement  that  Carroll 
had  become  tenant  to  the  corporation,  or  a  mere  direction  to  prepare  a 
lease  to  him,  or  whether  it  purports  to  be  his  warrant  and  license  for 
fishing  in  the  river.  In  the  former  case  it  would  be  a  mere  written  as- 
sertion by  the  corporation  and  its  ofl3cers.  In  the  latter  it  was  an  act 
of  ownership ;  for  it  was  a  license  to  another  to  use  the  fishery.  Nor 
was  it  less  a  license  because  for  want  of  a  seal  it  was  revocable,  on  the 
ground  that  a  grant  of  an  incorporeal  hereditament  for  a  time  certain 
must  be  under  seal,  and  that  a  corporation  is  incapable  of  passing  an 
interest  or  giving  an  irrevocable  license  without  seal.  Whether  strong 
or  weak,  it  was  an  act  of  ownership  as  much  as  if  one  gave  another  a 
license  of  pleasure  to  fish  in  his  river,  which  in  its  nature  must  be  revo- 
cable. If  Carroll  had  enjoyed  the  fishery  under  it  he  would  have  been 
a  licensee,  not  a  trespasser,  and  the  license  would  have  determined  the 
amount  he  was  to  pay  as  such  for  the  occupation.  Wood  v.  Tate,  2  N.  R. 
247,  and  Mayor  of  Stafford  v.  Till,  4  Bing.  75.  And  according  to  the 
rule  already  stated,  the  absence  of  proof  that  he  did  is  made  up  for  by 
the  evidence  of  ownership  independent  of  the  license.  The  cases  relied 
upon  to  the  contrary  are  cases  where  there  was  some  mere  assertion  of 
title  or  mere  direction  to  an  agent  to  prepare  a  document  which  would 
have  been,  if  executed,  an  act  of  ownership.  We  know  of  no  case  in 
which  an  ancient  document,  coming  from  a  proper  custody,  and  pur- 
porting to  be  an  act  of  ownership,  by  way  of  lease  or  license  over  the 
property,  in  company  with  other  evidence  showing  enjoyment  consistent 
with  such  ownership,  has  been  rejected  upon  the  ground  that  the  enjoj^- 
ment  could  not  be  referred  to  the  particular  document  in  question. 

It  was  suggested,  indeed,  that  the  reason  why  an  ancient  lease  is 
admitted  is  because  it  is  signed  bj-  the  lessee,  as  well  as  by  the  lessor, 
and  so  is  an  admission  by  a  third  person,  and  thus  that  an  ancient 
lease  not  signed  by  the  lessee  is  inadmissible.  This,  however,  is  con- 
trary to  our  experience,  and  to  the  true  reason  for  admitting  such  evi- 
dence, viz.  because  of  its  showing  an  act  or  acts  of  ownership.  We 
are  not  disposed  to  narrow  the  bounds  of  the  law  of  evidence  with  re- 
spect to  ancient  possessioii,  and  we  think  the  ruling  of  that  accurate 
lawyer,  Mr.  Justice  Heath,  in  Mog^rs  v.  Allen,  1  Camp.  309,  is  abun- 
dant authority  for  the  admissibility  of  the  entry  in  question. 

As  to  the  other  document  included  in  the  ninth  exception,  we  think 
it  admissible  for  reasons  which  may,  perhaps,  also  applj-  to  that  which 
we  have  been  considering.  It  is  certainly  not  legitimate  evidence  of 
ownership,  for  it  is  a  mere  statement  of  a  particular  fact ;  but  we  think  it 
admissible  for  another  purpose,  namely',  to  show,  hy  an  authentic  docu- 
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ment  of  the  time,  the  meaning  of  the  language  used  in  the  license,  and 
to  be  found  in  so  many  other  places,  viz.  the  "  Fisher's  Stent."  The 
license  relates  to  the  "  net  fishing  and  Fisher's  Stent."  The  account 
of  arrears  speaks  of  what  maj'  be  reasonably  inferred  to  be  the  same 
property  as  the  "net  fishing."  The  amount  and  effect  of  the  evidence 
may  be  small,  but  the  evidence  is  distinct,  so  far  as  it  goes,  that 
"Fisher's  Stent  "and  "net  fishing"  were,  in  1678,  interchangeable 
terms. 

This  is  not  irrelevant,  merely  because  the  defendants  admit  that  the 
mayor  and  sheriffs  are  entitled,  besides  the  wear,  to  some  net  fishing, 
which,  however,  they  say,  cannot  be  defined,  and  is  therefore  lost. 
Having  heard  the  argument  in  your  Lordship's  House  upon  the  con- 
struction of  the  words  in  the  Charter  of  25th  Elizabeth  "  les  werreis 
vocaV  lexteerres,  gurgites,  Fyssher's  Stente,''  we  cannot  say  that  this 
was  not  important  evidence,  nor  wonder  that  the  plaintiff  preferred 
rel^'ing  upon  his  own  proofs,  rather  than  upon  the  defendant's  qualified 
admission.  We  ma}'  consult  ancient  authors  to  learn  the  meaning  of 
"  gurgites,"  and  why  not  learn  of  the  governing  body  of  Limerick  in 
1678,  whose  genuine  language  is  before  us,  what  was  meant  by  the 
"  Fisher's  Stent "  in  their  days. 

The  only  remaining  question  is,  whether  the  sixteenth,  seventeenth, 
and  eighteenth  exceptions  ought  to  have  been  allowed.  We  think  all 
those  exceptions  ought  to  have  been  disallowed.  The  sixteenth  excep- 
tion is  in  substance  that  there  was  no  evidence  of  a  several  fishery  in 
the  tidal  part  of  the  Kiver  Shannon,  a  navigable  river,  to  take  away  or 
rebut  the  public  right  of  fishing  there.  The  seventeenth  and  eighteenth 
exceptions  are  in  substance  that  there  was  no  evidence  of  an  exclusive 
or  several  right  of  fishery  in  the  place  where  the  defendant  fished  be- 
tween the  weir  and  Thomond  Bridge. 

Upon  this  record  no  question  properlj-  arises  with  i-espect  to  the  bed 
and  soil  of  the  river.  If  the  finding  as  to  that  was  entered  bj^  mistake 
(which,  considering  that  a  several  fishery  may  include  the  soil,  we  do 
not  say  it  was),  it  could  have  been  amended  bj'  Lord  Chief  Justice  Le- 
froy,  and  by  him  onlj',  at  chambers,  from  his  notes.  It  is  now  quite 
immaterial  as  between  these  parties.  No  exception  is  founded  upon  it ; 
and  the  argument  of  the  learned  counsel  as  to  that  extraneous  matter 
cannot  affect  our  opinion  upon  the  true  question  raised  by  these  three 
exceptions,  which  is,  whether  there  be  evidence  of  a  fisherj-  as  found  by 
the  jury  from  the  Lax  Wear  on  the  east,  to  the  River  Meelick  on  the 
west,  that  being  the  extreme  limit  of  the  county  of  the  city. 

That  such  a  right  may  lawfully  exist  is  clear.  The  soil  of  "  navi- 
gable tidal  rivers,"  like  the  Shannon,  so  far  as  the  tide  flows  and  re- 
flows,  'w,  prima  facie  in  the  Crown,  and  the  right  of  fishery  joWma/acje 
in  the  public.  But  for  Magna  Charta,  the  Crown  could,  by  its  preroga- 
tive, exclude  the  public  from  such  prima  facie  right,  and  grant  the  ex- 
clusive right  of  fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil.     And  the  great  charter  left  untouched  all  fisheries 
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which  were  made  several,  to  the  exclusion  of  the  public,  \>y  Act  of 
the  Crown  not  later  than  the  reign  of  Henry  II. 

If  evidence  be  given  of  long  enjoyment  of  a  fishery,  to  the  exclusion 
of  others,  of  such  a  character  as  to  establish  that  it  has  been  dealt  with 
as  of  right  as  a  distinct  and  separate  propertj',  and  there  is  nothing  to 
show  that  its  origin  was  modern,  the  result  is,  not  that  you  say,  this  is 
a  usurpation,  for  it  is  not  traced  back  to  the  time  of  Henry  II.,  but  that 
you  presume  that  the  fishery,  being  reasonably  shown  to  have  been  dealt 
with  as  propert}-,  must  have  become  such  in  due  course  of  law,  and 
therefore  must  have  been  created  before  legal  memory-.  .  .  . 

There  is  no  improbability  in  the  earl^-  appropriation  of  this  alwaj'S 
valuable  propertj-,  or  even  a  more  extensive  fishery,  either  in  the  time 
of  the  Irish  princes,  or  in  that  of  the  Ostmen,  who  in  this  and  other 
ports  displaced  the  ancient  inhabitants,  and  who  no  doubt  gave  the 
name  of  Lax  Wear  (Leax  WiEr,  or  Lachs  "Wehr)  to  the  chief  accessory 
of  the  fisherj',  or  bj'  Henry  II.,  in  his  grant  to  the  companion  of  Strong- 
bow.  There  is  nothing  improbable  in  its  having  been  granted  over  in 
later  times  to  the  ancient  and  loyal  citj'  of  Limerick. 

It  appears  by  the  earlier  documents,  construed  bj-  the  light  of  subse- 
quent user,  that  the  fisheries  of  the  waters  of  Limerick,  which  means 
at  least  the  fishery  within  the  citj-  bounds,  were  a  distinct  and  separate 
property  from  before  the  time  of  legal  memorj',  and  that  they  included 
the  Lax  Wear  and  the  Shannon,  so  far  as  the  city  boundary  extended. 
All  that  fishery  appears  to  have  been  granted  to  the  corporation  at 
latest  by  th§  Charter  of  25th  Elizabeth,  under  which  rent  has  ever  since 
been  paid,  and  which  granted  the  "  fes  werres,"  called  '■'■lex  werres, 
gurgites,  Fysher's  Stente,"  and  reserved  a  rent  '■^  de  et  pro  predietis 
gurgitibus  in  predicta  aqua  de  Shenyn  vocatis  Fissher's  Stent"  and 
no  rent  out  of  Lax  Wear,  whereof  the  corporation  had  had  undisputed 
possession,  showing,  as  distinctly  as  language  can,  that  the  Fissher's 
Stent  was  something  over  and  above  the  mere  wear ;  and  at  least  so 
earlj'  as  that  reign  the  fishing  appears  in  terms  by  the  Crown  rent  rolls 
and  otherwise,  A.  D.  1577,  "  The  said  Wear  commonly  called  the  Fish- 
er's Stent,  near  the  city  of  Limerick,  from  the  wear  called  the  Lax 
Were  on  the  east  to  the  river  near  Castle  Donel  on  the  west,"  to  have 
been  substantially  the  same  as  it  is  now  claimed  bj'  the  plaintiff.  The 
subsequent  dealings  with  the  property  do  not  sliow  that  the  corporation 
ever  lost  any  part  of  the  right  acquired  under  the  charter  to  the  whole 
fisher}',  but,  on  the  contrary,  they  show  a  long  enjoyment  of  it  to  as 
great  an  extent  as  the  mayor  and  sheriffs  and  their  lessees  seem  to 
have  thought  it  worth  their  while  to  enforce  their  rights,  which  were  no 
doubt  considerably  interfered  with  from  time  to  time  by  reason  of  the 
neighborhood  of  a  large  city,  and  the  great  extent  of  the  property, 
making  it  difficult  to  watch,  especially  at  night,  and  by  reason  of  the 
ample  rights  which  the  public  are,  notwithstanding  the  several  fishery, 
entitled  to  exercise  upon  the  river  as  a  public  highway  and  port,  mak- 
ing it  impossible  to  warn  people  off,  unless  detected  in  the  very  act 
of  salmon  fishing ;  but  without,  so  far  as  we  can  see,  any  such  acqui- 
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escence  of  the  proprietors  as  to  constitute  an  admission  on  tlieir  part 
that  the  property  has  by  surrender  or  otherwise  been  diminished  since 
the  reign  of  Elizabeth. 

Ill  our  opinion  the  evidence  strongly  preponderated  in  favor  of  the 
plaintiff'. 

We  spare  your  Lordships  any  discussion  of  the  evidence  in  detail, 
because,  having  examined  it  for  ourselves,  we  may,  upon  this  principal 
part  of  the  case,  express  our  concurrence  in  the  masterly"  judgment  of 
Mr.  Baron  Fitzgerald,  —  a  performance  which  we  cannot  hope  to  im- 
prove upon. 

We  are  thus  of  opinion  that  none  of  the  exceptions  to  which  the 
questions  relate  ought  to  have  been  allowed. 

July  28.  The  Lokd  Chancellor  (Lord  Westbort).  .  .  .  My  Lords, 
I  cannot  forbear  from  expressing  the  feeling  of  admiration  with  which 
I  have  read  that  opinion,  and  also  the  masterly  judgment  given  by  Mr. 
Baron  Fitzgerald,  in  the  court  below.  I  entirely  concur  with  the  rea- 
sons of  the  learned  judges,  and  therefore  think  it  unnecessary  to  repeat 
them  now  to  your  Lordships,  but  shall  move  your  Lordships  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland  be  reversed, 
and  that  the  judgment  of  the  Court  of  Queen's  Bench  be  affirmed. 

Lord  Ckanwokih  and  Lord  Chelmsford  entirely'  concurred. 

The  order  entered  on  the  Journals  directed  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Ireland  be  reversed,  and  judgment  of 
the  Court  of  Queen's  Bench  in  Ireland  affirmed,  and  that  the  record  be 
remitted  to  the  said  Court  of  Exchequer  Chamber. 

Lords'  Journal,  28th  July,  1868.^ 

1  "  Old  leases  have  always  been  considered  to  be  admissible  as  being  eridenee  of  acts 
of  ownership.  I  understand  this  to  rest  on  the  principle,  that  when  at  a  distant  period, 
as  to  which  there  is  no  more  direct  evidence  available,  you  find  a  person  claiming  to 
be  the  owner  of  property,  and  willing  to  make  himself  responsible  as  lessor  for  the  title 
to  it,  and  another  person  willing  to  agree  to  give  rent  for  the  property  and  to  enter  into 
-d  solemn  engagement  as  a  tenant  of  it,  admitting  his  landlord's  title,  these  circum- 
stances are  of  themselves  admissible  as  evidence  of  the  title.  They  are  real  transactions 
between  man  and  man,  not  intelligible  except  on  the  footing  of  title,  or  at  least  an 
honest  belief  in  title.  The  payment  of  rent  under  such  a  lease  is  a  farther  and  addi- 
tional fact  also  admissible  as  evidence  on  the  same  principle."  — Per  Lord  Cairns,  in 
Bristow  V.  Cormican,  3  App.  Cas.  p.  653. 

' '  Now  the  indenture  of  1660  purporting  to  make  a  lease  of  this  property,  and  the 
payment  of  rent  (though  only  for  one  year),  so  long  ago  as  1660,  are  admissible  evi- 
dence to  show  that  there  was  actual  possession  by  [the  lessee]  Sir  John  Clotworthy  at 
that  time.  If  the  date  of  the  indenture  and  the  payment  of  rent  had  been  a  few 
years  ago,  they  would  not  have  been  admissible  evidence,  for  then  it  would  have  been 
possible  and  right  to  call  witnesses  to  prove  that  possession  was  actually  had.  But 
inasmuch  as,  after  long  time,  all  the  witnesses  who  could  prove  such  possession  are 
dead,  the  law  permits  ancient  documents,  either  with  or  without  evidence  of  ancient 
payment  of  rent,  to  he  given  as  evidence  from  which  the  jury  may  properly  draw  an 
inference  that  there  was  such  possession.  For  in  the  ordinary  course  of  things  men  do 
not  make  leases  unless  they  act  on  them,  and  lessees  do  not  in  general  pay  rent  unless 
they  are  in  possession,  so  that  the  ancient  payment  of  rent  adds  weight  to  the  ancient 
indenture."  —  Per  Lord  Blackburn,  ib.  p.  668.  See  generally  Lady  Ivy's  Case,  10 
How.  St.  Tr.  555  (1684).  —  Ed. 
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City  of  Boston  v.  Richardson,  105  Mass.  351  (1870).  —  Gray,  J. 
This  is  a  writ  of  entry  to  recover  a  strip  of  land  thirty  feet  wide,  ex- 
tending eastwardly  from  the  foot  of  Summer  Street  in  Boston  at  high- 
water  mark,  as  it  anciently  existed,  to  low-water  mark.  .  .  . 

The  fourth  ruling  at  the  trial  was,  that  there  was  not  sufficient  evi- 
dence to  authorize  the  jury  to  find  that  the  town  had  since  the  passage 
of  the  ordinance  of  1647  gained  any  title  to  the  demanded  premises  by 
disseisin. 

The  demandants  offered  evidence  tending  to  show  that  a  fish  box, 
eight  or  ten  feet  long  by  four  or  five  feet  wide,  with  a  folding  lid  or 
table,  upon  which  fish  were  sold,  stood  upon  the  premises  as  early  as 
1808,  and  thenceforward  until  1824  or  1825,  when  the  city  of  Boston 
removed  it  and  put  an  engine-house  in  the  same  place,  projecting  partly 
over  the  dock,  which  remained  until  1830.  Tlic  demandants  also  offered 
the  records  of  two  orders  of  the  selectmen  of  the  town  of  Boston ;  one 
in  1761,  granted  to  "  Mr.  Blake,  a  fisherman,"  upon  his  application, 
"  liberty  to  set  up  a  fish-house  at  the  end  of  Summer  Street,  near  the 
Bull  Tavern,"  "  provided  he  pays  one  dollar  per  annum  to  the  town  as 
a  consideration  for  said  privilege  of  a  fish  market ;  "  and  the  other  in 
1803,  by  which  "Joseph  Stevens  is  permitted  to  occupy  the  fish  stall 
at  the  bottom  of  Summer  Street,  lately  allowed  to  Robinson,  who  con- 
sents thereto,"  and  two  of  the  selectmen  "  were  desired  to  direct  the 
alterations  in  the  stall  which  Mr.  Stevens  proposes  to  make." 

These  licenses  were  excluded,  on  the  ground  that  no  acts  were  proved 
to  have  been  done  under  them.  But  we  are  of  opinion  that,  at  least 
when  taken  in  connection  with  the  evidence  of  the  subsequent  occupa- 
tion of  the  premises  for  the  purpose  mentioned  in  them,  they  were  ad- 
missible. Otherwise,  as  those  acts  would  not  be  matter  of  record,  and 
as  the  testimony  of  witnesses  to  facts  which  happened  at  so  distant  a 
period  could  hardly  be  obtained,  it  would  be  impossible  to  supplj-  the 
proof  required.  .  .  .  This  evidence  as  to  the  maintenance  of  a  fish- 
house  and  engine-house  on  part  of  the  demanded  premises  bj-  or  un- 
der authority  of  the  town  or  citj'  of  Boston  would  have  warranted  a 
jury  in  inferring  an  open  and  adverse  possession  of  that  part  by  the 
citj',  sufficient  to  constitute  a  disseisin.* 

1  See  Bogardus  v.  Trinity  Church,  i  Sandf.  Ch.  633  ;  Morris  v.  Lessee,  7  Pet.  654  ; 
McKinnon  v.  Bliss,  21  N.  Y.  206.  —  Ed. 
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The  following  case  gives  a  valuable  illustration  of  the  methods  of 
proof  and  of  legal  reasoning  in  regard  to  ancient  matters,  from  one  of 
the  best  of  American  judges. 

BAEDER  V.   JENNINGS. 
Circuit  Court  of  the   United  States  foe  New  Jersey.     1889.  ' 
[Reported  40  Fed.  Rep.  199.] 

At  law.     In  ejectment. 

On  rale  to  show  cause  why  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 

This  rule  came  on  to  be  argued,  by  agreement  of  the  parties,  before  Mr.  Justice 
Bradley,  at  his  chambers,  city  of  Washington,  11th  February,  1889. 

At  the  trial  of  the  cause  before  Judge  Wales,  at  Trenton,  September  term,  1887,  a 
stipulation  was  made  between  the  parties  as  follows  :  — 

"It  is  on  this  28th  day  of  September,  1887,  agreed  by  and  between  the  respective 
attorneys  of  the  above  parties  that  at  the  close  of  the  testimony  both  parties  shall  rest  ; 
that  a  pro  forma  verdict  shall  be  taken  for  the  plaintiff ;  that  an  application  for  a  rule 
to  show  cause  why  a  new  trial  should  not  be  had  shall  then  be  made  by  the  defend- 
ant's attorney,  which  rule  to  show  cause,  by  consent  of  plaintiffs  counsel,  shall  be 
allowed ;  that  the  attorneys  of  the  respective  parties  shall  each  furnish  to  the  other 
side  a  brief  of  the  points  and  cases  relied  upon,  at  least  20  days  before  the  argument  of 
•  the  rule,  the  defendant  first  presenting  the  plaintiff  bis  briefs,  to  which  the  plaintiff 
shall  reply  ;  that  the  rule  shall  be  argued  at  such  time  and  place  as  shall  be  directed 
by  the  court  upon  the  points  raised  by  the  record,  and  relied  upon  in  the  respective 
briefs  above  mentioned. 

[Signed]  "I.  W.  Cakmichael,  Atty.  of  Deft. 

[Signed]  "Gaeiuson  &  French,  Attys.  of  Plff." 

The  report  of  the  proceedings  shows  that,  after  the  evidence  was  closed,  the  judge, 
referring  to  this  stipulation,  charged  the  jury  as  follows,  to  wit  :  — 

"  Gentlemen  of  the  Jury :  —  Counsel  on  both  sides  have  come  to  a  stipulation  which 
is  a  very  convenient  one  for  both  you  and  the  court.  You  observe  that  the  case  is  a 
very  intricate  one,  the  testimony  involving  the  examination  of  old  records  and  ancient 
statutes,  —  colonial  statutes,  —  which  the  court  would  have  had  to  make  itself  familiar 
with,  and  give  you  an  opportunity  to  investigate  them  ;  but  counsel  have  come  to  a 
conclusion  to  let  you  render  a  verdict,  and  the  matter  will  be  argued  hereafter  on  a 
motion  for  a  new  trial,  and  the  court  will  decide  whether  your  verdict  will  stand  or  be 
set  aside." 

Thereupon  the  jury  brought  in  a  verdict  for  the  plaintiff. 

The  motion  was  argued  on  the  whole  evidence  in  the  cause,  and  the  question  was 
whether  the  evidence  was  sufficient  to  sustain  the  verdict  in  favor  of  the  plaintiff ;  in 
other  words,  whether  the  rule  to  show  cause  should  be  made  absolute  or  discharged. 

Garrison  &  French  and  P.  L.  Voorhees,  for  plaintiff. 

I.  W.  Carmichael  and  B.  Gumere,  for  defendant. 

Bradley,  Justice.  The  land  for  which  the  action  was  brought,  as  described  in  the 
declaration,  is  a  parcel  of  6  acres  and  61  hundredths  of  an  acre,  situate  on  Long  Beach, 
in  the  township  of  Eagleswood,  in  the  county  of  Ocean,  and  State  of  New  Jersey,  beino- 
to  the  east  of  the  line  between  East  and  West  Jersey,  bounded  south-easterly  by  the 
Atlantic  Ocean,  and  north-easterly  by  the  line  between  lots  numbered  17  and  18  of  the 
Cox  patent,  as  divided  by  J.  S.  Earl  and  others  in  the  year  1818,  and  being  part  of 
said  lot  No.  18.  The  plaintiff  set  up  two  grounds  of  title  :  First,  by  grant  from  the 
proprietors  of  East  Jersey  to  Daniel  Cox  in  1691,  and  deduction  of  title  to  the  plain- 
tiff ;  second,  by  continuous  possession  under  claim  of  title  for  a  long  period  of  time, 
to  wit,  more  than  twenty  years  before  the  defendant  took  possession.  The  defendant 
claimed  title  under  a  warrant  for  10,000  acres  of  land  from  the  proprietors  of  East 
Jersey  to  Charles  E.  Noble,  trustee  for  themselves,  issued  in  1884,  and  a  survey  there- 
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under  to  said  trustee,  dated  March  18,  1886,  duly  returned  and  recorded,  and  a  deed  of 
conreyauce  from  Noble  to  the  defendant.  Of  course,  the  defendant  relies  upon  his 
possession,  and  claims  that  the  plaintiff  must  prove  title  in  herself  ;  but  it  is  not  pre- 
tended that  the  defendant  acquired  possession  in  any  other  manner  than  under  the 
said  survey  of  1886,  made  for  the  use  of  the  proprietors.  The  controversy  is  really 
with  them.  The  links  in  the  chain  of  documentary  title  on  which  the  plaintiff  relies 
are  as  follows,  to  wit :  — 

1.  Certain  deeds  of  conveyance  vesting  in  Daniel  Cox  two  shares  of  propriety  in 
East  New  Jersey.  These  deeds  are  ;  First.  One  from  Edward  Byllynge,  one  of  the 
original  24  proprietors  of  East  Jersey  (see  Learning  &  Spicer,  TA),  being  a  lease  and 
release  for  one  share,  dated  19th  and  20th  of  March,  2  Jas.  II.  (1685-86)  ;  second,  a 
deed  from  the  widow  and  heir  of  William  Gibson,  another  of  the  original  24  proprie- 
tors, to  Thomas  Cox,  for  one  share,  dated  6th  April,  3  Jas.  II.  (1687),  and  a  deed  from 
Eobert  West  and  Thomas  Cox  to  Daniel  Cox,  for  the  same  share,  dated  4th  December, 
1  W.  &  M.  (1689).  These  deeds,  if  duly  authenticated,  show  that  Daniel  Cox  —  who, 
history  tells  us,  was  not  only  a  noted  person  at  court,  being  physician  to  the  queen  of 
James  II.,  and  to  Princess,  afterwards  Queen,  Anne,  but  a  very  prominent  man  in  the 
aflivirs  both  of  East  and  West  Jersey  —  was  the  owner  of  two  shares  of  propriety  in 
1689.  It  will  be  seen  that  he  disposed  of  them  to  the  West  Jersey  Society  in  1692. 
But  in  the  mean  tiijie  he  made  other  deeds  or  mortgages  affecting  these  shares.  The 
records  show  that  he  conveyed  the  first  share,  purchased  from  Byllynge,  to  one  Samuel 
Stancliff,  in  April,  1687,  and  that  Stancliflf  got  out  a  warrant  for  10,000  acres  of  land 
upon  it,  but  whether  he  ever  procured  surveys  therefor  is  not  shown.  It  would  seem 
that  this  conveyance  was  by  way  of  security  or  mortgage,  and  that  the  share  was  recon- 
veyed  to  Daniel  Cox  ;  for,  in  January,  1690-91,  Cox  conveyed  the  same  share  to  John  - 
Hyde  and  John  Haskins  by  way  of  mortgage  ;  and  they  joined  him  in  releasing  it  to 
the  West  Jersey  Society,  in  March,  1692,  soon  after  the  conveyance  of  his  property  in 
America  to  that  association,  as  will  presently  be  mentioned.  The  other  share,  derived 
from  the  Gibson  estate,  was  also  mortgaged  by  Daniel  Cox  to  Robert  West  and  Benja- 
min Wetton,  by  lease  and  release,- dated  5th  and  6th  of  June,  2  W.  &  M.  (1690)  ;  and 
these  persons  joined  him  in  a  quitclaim  to  the  We.st  Jersey  Society,  in  March,  1692. 
The  records  and  certified  copies  of  all  these  conveyances  were  produced  in  evidence  on 
the  trial.  The  objections  to  their  reception  will  be  noticed  hereafter.  Meanwhile  it 
is  pertinent  to  obsenre  here  that  they  were  recognized  by  the  proprietors  of  East  Jersey, 
as  will  presently  appear. 

2.  The  next  link  in  the  plaintiff's  chain  of  title  is  a  survey  to  Doctor  Daniel  Cox, 
returned  and  enteted  October  7,  1691,  for  2,400  acres  of  meadow  at  Little  Egg  Harbor 
beach,  which  it  is  conceded  embraces  the  premises  in  question.  The  plaintiff  first  in- 
troduced a  resolution  of  the  council  of  proprietors,  adopted  May  20,  1690,  as  follows  :  — 

"  Forasmuch  as  this  board  is  given  to  understand  by  the  surveyor  general  that  there 
is  at  least  24,000  acres  of  meadow  at  Barnegat,  it  is  therefore  agreed  and  ordered  that 
each  propriety  have  allotted  to  it  1,000  acres  of  the  said  meadow,  and  that  warrants  be 
granted  to  each  proprietor,  and  such  other  person  or  persons,  their  equal  quantity, 
according  to  each  one's  proportional  share  in  a  propriety  as  they  now  hold,  when 
desired,  and  that  all  the  upland  adjoining  to  the  said  meadows  be  granted  to  such  of 
the  said  proprietors  as  desire  the  same,  provided  it  join  their  own  meadow." 

Several  of  the  proprietoi-s  availed  themselves  of  this  resolution,  and  took  up  lands 
at  the  Barnegat  meadows  and  on  Little  Egg  Harbor  beach,  and  took  patents  therefor. 
Four  of  these  patents  were  produced  in  evidence,  —  one  to  Peter  Somans,  dated  24th 
May,  1690,  for  6,300  acres,  partly  on  the  beach  ;  one  to  A.  Gordon,  of  same  date, 
for  about  4,000  acres,  embracing  3  miles  of  the  beach  ;  one  to  Thomas  Hai-t ;  and  one 
to  William  Dookwra,  —  all  including  portions  of  the  beach  in  continuous  tracts.  The 
tenor  of  the  survey  to  Dr.  Cox  is  as  follows,  to  wit :  — 

"  By  warrant  from  the  proprietors  of  East  New  Jersey,  dated  May  20,  1690,  sur- 
veyed and  laid  out  for  Doctor  Daniel  Cox  (in  right  of  two  proprieties),  two  thousand 
four  hundred  acres  of  meadow  and  upland  at  Barnegat,  in  two  tracts  :  The  first  on  the 
beach  of  Little  Egg  Harbor,  beginning  at  the  north  side  of  the  mouth  or  opening  of 
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the  harbor  on  the  point  of  the  beach,  or  the  beginning  of  the  partition  line  betwixt 
East  and  West  Jersey,  and  running  northeasterly,  as  the  beach  goes,  six  miles,  more  or 
less,  to  Peter  Soman's  line  in  length,  and  from  the  sea  to  the  bay  in  breadth,  including 
all  the  meadows  and  islands  adjoining  on  the  side  of  the  main  channel  of  the  sound  or 
bay,  bounded  east  by  the  sea,  south  by  Little  Egg  Harbor,  west  by  the  channel  of  the 
bay,  north  by  Peter  Soman's.  The  other  tract  on  the  main  side  of  the  bay,  opposite 
to  the  last-mentioned  tract,  beginning."  etc.  (describing  the  same).  "  Also  fire  hun- 
dred acres  of  land  at  Wickatuuk,  which  is  his  lot  there,  being  numbered  twenty-three, 
beginning,"  etc.  (describing  the  same).  "Also  five  hundred  acres  of  Topenenny,  which 
is  his  lot  there,  being  number  eleven,  beginning,"  etc.  (describing  the  same).  "Also 
a  home  lot,  being  24  chains  in  length,  and  12  chains  in  breadth,  bounded  northwest  by 
land  unsurveyed,  northeast  by  Thomas  Wame,  southeast  by  Robert  Barclay,  southwest 
by  a  highway. 

[Signed]  "John  Bakclat." 

This  survey  has  an  entry  in  the  margin,  as  follows,  to  wit:  "Entd.  7  Oct.  1691." 
It  is  objected  that  there  is  no  proof  ihat  John  Barclay  was  a  deputy  surveyor  in  1690 
or  1691.  It  is  hardly  credible  that  a  man  of  his  high  position,  a  son  of  the  then  recent 
governor,  Robert  Barclay,  himself  identified  largely  and  in  many  ways  with  the  propri- 
etary affairs,  a  member  of  the  council,  and  afterwards  appointed  surveyor  general 
(April,  1692),  would  have  ventured  to  act  as  a  deputy  surveyor  if  he  had  not  been  duly 
authorized  so  to  do.  It  is  hardly  credible  that  the  council  of  proprietors  would  have 
allowed  his  surveys  (and  there  are  great  numbers  of  them)  to  have  remained  on  their 
records  without  some  protest,  if  he  had  not  held  a  commission  as  deputy  surveyor.  I 
think  that  they,  and  all  claiming  under  them,  are  estopped  from  denying  his  author- 
ity. We  have  the  positive  testimony  of  the  historian,  William  A.  Whitehead,  Esq., 
in  his  "  Contributions  to  the  Early  History  of  Perth  Amboy "  (page  42),  that  in 
January,  1688,  John  Barclay  was  appointed  deputy  surveyor  under  George  Keith,  and 
succeeded  him  as  surveyor-general,  April  6,  1692.  His  appointment  as  deputy,  it 
seems,  was  not  recorded,  and  has  been  lost  in  the  200  years  which  have  since  inter- 
vened. But  I  cannot  think  that  this  should  vitiate  his  survej's.  I  have  no  hesitation 
in  holding  that  he  was  a  regular  deputy  surveyor  of  the  proprietors  when  he  made  the 
survey  in  question. 

Nor  have  I  any  greater  hesitation  in  holding  that  it  will  be  presumed  that  a  warrant 
was  issued  as  recited  iu  the  survey.  No  warrant  was  produced  on  the  trial,  and  that 
was  made  a  ground  of  objection  to  the  survey.  That  there  was  such  a  warrant  is  evi- 
denced by  the  recital.  This  is  presumptive  proof  of  the  fact,  not  to  be  questioned  at 
this  late  day  without  some  evidence  to  the  contrary. 

Some  suspicion  is  sought  to  be  cast  on  the  book  iu  which  the  survey  is  recorded, 
Book  O.  This  is  very  strange  indeed.  Hundreds  of  surveys  are  only  to  be  found  in 
this  book.  It  is  of  public  consequence  to  the  citizens  of  New  Jersey  that  it  should  be 
carefully  preserved.  In  the  schedules  annexed  to  the  Elizabethtown  bill,  the  propri- 
etors themselves  largely  refer  to  it  as  the  authority  for  many  of  the  surveys  which  they 
cited  as  evidence  of  their  acts  of  ownership,  and  of  submission  to  their  claims  as 
proprietors,  over  the  lands  in  dispute  in  that  case.  Book  0  and  Book  2  of  Surveys  are 
very  important  records,  and  a  transcript  of  them  should  be  deposited  in  the  office  of 
the  secretary  of  state  at  Trenton.     It  is  strange  that  it  has  never  been  done. 

But  supposing  the  survey  genuine  and  authentic,  and  made  by  a  proper  officer,  it  is 
still  objected  that  it  is  insufficient  to  vest  the  title  in  Daniel  Cox  without  a  patent  ; 
and  no  patent  was  produced.  It  is  conceded  that  no  patents  have  been  issued  since 
the  surrender  of  government,  in  1702  ;  the  titles  granted  since  then  all  resting  on  the 
surveys  alone.  If  a  patent  was  necessary  before,  why  is  it  not  necessary  since  ?  No 
law  was  ever  passed  to  dispense  with  a  patent ;  yet  no  one  supposes  that  it  is  neces- 
sary, in  order  to  perfect  the  title.  It  is  merely  a  question  of  regulation.  A  patent,  it 
is  true,  is  authentic  evidence  of  a  title  ;  but  it  is  the  survey  and  return  that  segregate 
the  land  from  the  common  domain.  Daniel  Cox  was  one  of  the  proprietors,  owning 
one-twelftli  of  the  whole  province.  His  title,  therefore,  was  already  perfect.  The 
survey  and  return  were  sufficient  to  segregate  the  lands,  and  set  them  apart  to  his  use. 
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See  the  observations  of  Chief  Justice  Kirkpatrick  in  Arnold  v.  Mundy,  1  Halst.  67-69. 
Perhaps  a  non-compliance  with  the  regulations  might  have  authorized  the  board  of 
proprietors  within  a  reasonable  time,  to  vacate  and  set  aside  the  survey  in  a  regular 
way  ;  but,  until  thus  set  aside,  it  seems  td  me  it  stands  good.  A  survey  made  by  a 
regular  deputy  surveyor,  an  officer  of  the  proprietors,  returned  to  their  office,  and  duly 
entered  iu  their  books  without  objection  (as  this  was),  has  always  been  deemed  a  good 
title  in  New  Jersey.  A  statute  was  passed  on  the  5th  of  June,  1787,  declaring  "  that 
any  survey  made  of  any  lands  within  either  the  eastern'  or  western  division  of  the 
proprietors  of  the  State  of  New  Jersey,  and  inspected  and  approved  of  by  the  general 
proprietors,  or  council  of  proprietors  of  such  division,  and  by  their  order  or  direction 
entered  upon  record  in  the  secretary's  office  of  this  State,  or  in  the  surveyor-general's 
office  in  such  division,  shall,  from  and  after  such  record  is  made,  preclude  and  forever 
bar  such  proprietors  and  their  successors  from  any  demand  thereon,  any  plea  of  defi- 
ciency of  right  or  otherwise  notwithstanding."  Kevision  N.  J.  p.  599,  §  3.  It  is 
contended  that  this  act  is  not  retrospective,  and  does  not  apply  to  surveys  made  prior 
to  its  passage,  and  would  be  unconstitutional  if  it  did.  If  it  does  not  apply  to  surveys 
made  and  recorded  before  its  passage,  it  would  be  of  little  use.  In  terms,  it  applies  to 
all  surveys  ;  and  the  evil  to  be  remedied  related  to  past  as  well  as  future  surveys.  The 
previous  section  of  the  same  act,  making  30  years'  actual  possession,  under  certain 
circumstances,  a  bar  to  all  prior  locations,  is  careful  to  give  to  parties  5  years  to  sue 
after  the  passage  of  the  act.  That  section  was  certainly  intended  to  be  retrospective, 
and  yet  it  is  couched  in  no  more  absolute  terms  than  the  section  under  consideration. 
As  to  the  allegation  that  a  retrospective  effect  given  to  the  act  would  make  it  uncon- 
stitutional, an  obvious  answer  is  that  the  constitution  of  New  Jersey  had  no  provision 
on  the  subject,  and  the  Constitution  of  the  United  States  had  not  yet  been  adopted 
when  the  act  was  passed.  In  my  opinion  the  survey  produced  was  sufficient.  After  200 
years,  it  must  be  presumed  that  a  survey  regularly  entered  on  the  books  of  the  proprie- 
tors, and  never  objected  to  by  them,  was  entered  with  their  consent  and  approbation. 

3.  The  next  link  in  the  chain  of  the  plaintiff's  title  is  the  conveyance  of  the  land 
described  in  the  survey  of  October,  1691,  by  Daniel  Cox  to  the  West  Jersey  Society. 
This  is  proposed  to  be  shown  by  certified  copies  of  several  deeds  offered  in  evidence  for 
that  purpose.  Daniel  Cox  had  become  a  large  proprietor  of  West  New  Jersey,  and 
was  governor  of  that  colony,  and  was  invested  with  the  powers  of  government  therein. 
That  colony  was  divided  into  hundredths,  of  which  Cox  held  20,  besides  large  tracts  of 
land  which  had  been  segregated,  and  large  colonial  interests  in  other  parts,  Minisink, 
etc.  In  the  beginning  of  1692,  Cox  disposed  of  all  these  vast  proprieties  to  an  associa- 
tion of  some  70  different  persons,  to  be  held  in  1,600  shares,  distributed  among  the 
parties  according  to  their  respective  interests.  By  deeds  dated  the  4th  day  of  March, 
1691-92,  he  conveyed  to  Jonathan  Greenwood  and  Peter  Guyon,  to  the  use  of  the 
shareholders,  all  his  proprietary  rights,  and  all  his  property  in  West  Jersey  and  in 
Minisink,  and  his  two  proprietary  rights  in  East  Jersey,  besides  other  property  speci- 
fied, and  concluding  with  general  words  conveying  "all  his,  the  said  Daniel  Cox's 
parcells  and  tracts  of  land  known  by  the  name  of  'towne  lots,'  situated  and  being  in 
or  near  Gloucester  towne  and  Egg  Harbor,  in  West  Jersey,  aforesaid,  and  all  other  the 
lands,  tenements,  and  hereditaments  in  America  whatsoever  of  him,  the  said  Daniel 
Cox,  whereof  or  whereon  he,  the  said  Daniel  Cox,  or  any  other  person  or  persons  in 
trust  for  hihi  or  to  his  use,  is  or  are ,  standeth  or  stand  seized  of  any  estate, "  except 
certain  lands  referred  to,  not  connected  with  this  controversy.  By  a  deed  of  the  same 
date  (March  4,  1691-92),  not  offered  in  evidence,  but  constituting  an  important  docu- 
ment in  the  public  political  history  of  New  Jersey,  Daniel  Cox  granted  and  conveyed 
to  the  same  persons  the  right  and  powers  of  government  in  West  New  Jersey.  (These 
two  deeds  a're  copied  in  the  New  Jersey  Archives,  vol.  2,  pp.  41,  64. )  By  another 
deed  executed  in  the  following  January  (1692-93),  Daniel  Cox  released  to  the  same 
parties  a  certain  charge  reserved  in  the  first  deed  on  one-third  of  the  property,  as 
security  for  part  of  the  pnrchase  money,  and  conveyed  to  them  4,000  acres  of  land  in 
West  Jersey,  part  of  a  tract  which  had  been  reserved  by  John  Fenwick  to  himself,  and 
an  additional  half  propriety  iu  East  Jersey,  which  had  been  conveyed  to  him  (Cox)  by 
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Robert  West.  The  associates  to  whom  Cox  thus  conveyed  his  interests  assumed  the 
powfers  of  government  over  West  Jersey,  appointed  the  governor,  made  regulations 
about  the  management  of  their  affairs,  the  conveyance  of  their  lands,  etc.  (See  their 
Articles  of  Agreement,  copied  in  New  Jersey  Archives,  vol.  2,  p.  73,  which  is  an  his- 
torical document.  A  certified  copy  of  these  articles  was  produced  in  evidence.)  They 
appointed  a  standing  committee  to  act  for  the  body,  consisting  first  of  eleven,  after- 
wards of  nine,  persons.  They  acted  and  were  treated  as  a  corporation.  They  were 
certainly  a  corporation  de  facto,  and  1  think  a  corporation  de  jure ;  as  much  so,  and 
with  as  much  authority,  as  the  proprietors  of  East  New  Jersey,  whose  corporate 
capacity  has  never  been  questioned.  Exercising  the  powers  of  government,  they  were 
a  law  unto  themselves,  and  a  corporation  of  mere  right.  They  were  treated  this  way 
by  the  proprietors  of  East  Jersey,  in  respect  to  their  ownership  of  the  two  and  one-half 
proprieties  of  that  province  which  they  had  purchased  from  Daniel  Cox.  In  1745  the 
proprietors  of  East  Jersey  filed  a  bill  in  the  court  of  chancery  of  the  province  again.st  a 
large  number  of  persons  in  the  vicinity  of  Elizabethtown,  who  claimed  certain  lands 
adverse  to  the  proprietors,  which  bill  was  called  the  "Elizabethtown  Bill,"  already 
referred  to  ;  and  the  West  Jersey  Society  is  oue  of  the  most  prominent  of  the  parties 
complainant  in  this  bill,  being  named,  in  the  order  of  dignity,  next  after  the  Earl  of 
Stair  and  the  tenns.     The  bill  commences  thus  ;  — 

"  To  his  Excellency,  Levm  Morris,  Captain  General  and  Governvr,  etc. .  Humbly 
complaining,  show  unto  your  excellency  your  orators,  John,  earl  of  Stair,  John  Penn, 
Thomas  Penn,  Richard  Penn  [John  Child,  Levy  Ball,  Francis  Minshull,  Joseph  Mico, 
Henry  Greenaway,  and  Thomas  Knap,  in  .behalf  of  themselves  and  other  proprietors  of 
the  eastern  division  of  New  Jersey,  commonly  called  and  known  by  the  name  of  the 
'  New  Jersey  Society '],  Samuel  Neville,"  —  and  about  20  others,  describing  themselves 
as  "general  proprietors  of  the  eastern  division  of  New  Jersey,  in  behalf  of  themselves  and 
the  rest  of  the  general  proprietors  of  the  said  eastern  division  of  New  Jersey.",  Those 
in  brackets  are  the  committee  of  the  West  Jersey  Society,  called  in  the  bill  the  ' '  New 
Jersey  Society."  Their  title  to  the  two  and  one-half  shares  of  propriety  before  referred 
to  is  set  forth  in  the  bill,  and  in  Schedule  2  thereto  annexed.  In  the  bill  they  say  as 
follows,  to  wit ;  — 

"  And  your  orators,  John  Child,  Levy  Ball,  Francis  Minshull,  Joseph  Mico,  Henry 
Greenaway,  and  Thomas  Knap,  in  behalf  of  themselves  and  the  rest  of  those  called  the 
'New  Jersey  Society,'  do  show  unto  your  excellency  that,  by  sundry  mean  conveyances 
under  the  said  Edward  Billing,  William  Gibson,  and  Robert  West,  they  stand  seized 
of  and  entitled  in  fee-simple  unto  the  whole  of  those  two  proprieties,  or  24th  parts  of 
East  New  Jersey  aforesaid,  formerly  belonging  to  the  said  Edward  Billing  and  William 
Gibson,  and  to  one-half  of  that  propriety  or  24th  part  formerly  belonging  to  Robert 
West."  And  they  refer  to  said  Schedule  No.  2  for  the  derivation  of  title  to  the  said 
two  and  one-half  proprieties,  which  exhibits  the  same  deeds  of  conveyance  through 
Daniel  Cox  before  referred  to.  This  presentation  of  title  is  binding  as  an  admission, 
both  on  the  West  Jersey  Society  and  on  the  proprietors  of  East  Jersey,  and  effectually 
disposes  of  the  objections  to  the  title  of  Daniel  Cox  to  those  proprietary  shares  in  1690 
and  1691,  when  the  survey  of  the  Barnegat  or  Little  Egg  Harbor  beach  was  made  to 
him.  The  West  Jersey  Society,  or,  as  sometimes  called,  the  "  West  New  Jersey 
Society,"  and  the  "  New  Jersey  Society,"  long  held  immense  tracts  of  land  in  West 
Jersey,  as  well  as  considerable  tracts  in  East  Jersey,  and  a  great  many  titles  are 
dependent  upon  their  deeds  of  conveyance.  It  is  too  late,  at  the  present  day,  to  doubt 
of  the  corporate  or  quasi  corporate  capacity  of  this  association,  and  its  power  to  sell 
and  dispose  of  its  lands  by  its  corporate  ofiicers.  It  has  been  recognized  by  the  legisla- 
ture of  New  Jersey.  Near  the  close  of  the  Revolutionary  war,  on  the  5th  of  October, 
1781,  the  legislature  passed  an  act  for  the  protection  of  its  property,  entitled  "  An  act 
for  -resting  the  powers  of  agency  for  the  West  Jersey  Society  in  Joseph  Reed,  esquire, 
one  of  the  said  society."     The  preamble  of  the  act  is  as  follows  :  — 

"  Whereas,  the  said  Joseph  Reed  hath,  by  his  petition,  represented,  that  on  or 
about  the  4th  April,  1692,  Sir  Thomas  Lane,  knight,  Michael  Watts,  esquire,  and 
divers  other  persons,  then  residing  in  the  kingdom  of  Great  Britain,  associated  togethe* 
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ty  the  name  of  the  '  West  Jersey  Society,'  for  the  purpose  of  locating  and  improving 
lands  in  North  America,  and  did  accordingly  purchase  of  Doctor  Daniel  Cox  divers 
lands,  tenements,  and  rights  or  propriety  in  West  Jersey,  East  Jersey,  Pennsylvania, 
and  New  England,"  etc. 

The  act  then  gives  power  to  Reed  to  protect  the  society's  property,  to  rent  it,  etc., 
for  the  period  of  seven  years,  unless  he  should  sooner  be  superseded  by  another  agent. 
This  was  rendered  necessary  from  the  fact  that  many,  if  not  most,  of  the  associates 
resided  in  Great  Britain,  and  could  not  look  after  tlieir  interests  during  the  continu- 
ance of  the  war.  It  appears  by  the  articles  of  association  of  the  society,  and  the 
instance  of  the  Elizabethtown  bill,  that  the  society  acted  by  its  president  or  vice- 
president  and  standing  committee,  which  was  annually  elected. 

4.  On  the  1st  of  February,  1749-50,  the  West  Jersey  Society,  acting  by  its  presi- 
dent, vice-president,  and  committee,  executed  a  power  of  attorney  to  Henry  Lane  and 
Lewis  Johnston,  authorizing  them  and  either  of  them  to  sell  and  dispose  of  its  lands  in 
New  Jersey,  and  do  other  acts  specified  in  the  power.  This  paper  was  executed,  not 
only  under  the  hands  and  seals  of  the  officers,  but  under  the  common  seal  of  the 
society.  Its  execution  was  duly  proved  by  John  Stephenson,  the  subscribing  witness, 
before  the  lord  mayor  of  London,  and  was  duly  recorded.  I  consider  it  a  corporate 
document,  duly  executed  by  the  society,  under  its  corporate  seal,  and  by  its  usual 
officers. 

5.  The  next  link  in  the  plaintifTs  chain  of  title  is  a  deed  for  the  Cox  survey  from 
the  West  Jersey  Society,  executed  by  their  said  attorneys.  Lane  and  Johnston,  to 
James  Haywood,  and  dated  April  1,  1751.  The  execution  of  this  deed  was  acknowl- 
edged by  one  of  the  attorneys  before  the  Honorable  James  Alexander.  It  is  objected 
that  both  of  the  attorneys  should  have  acted.  The  testimonium  clause  shows  that  they 
did,  but  only  one  acknowledged  the  execution.  This  was  sufficient,  as  the  power  to 
sell  was  confen'ed  upon  both  or  either  of  them.     The  title  then  proceeds  as  follows  :  — 

6.  A  deed  of  conveyance  of  the  same  property,  dated  March  26,  1762,  from  James 
Haywood  to  20  different  persons,  including,  among  others,  John  Monro,  Edward  Tom- 
kins,  John  Leonard,  William  Newbold,  Anthony  Sykes,  Benjamin  Gibbs,  and  John 
Chapman.  (A  certified  copy  of  this  deed  was  produced,  showing  it  to  have  been  regu- 
larly acknowledged  and  recorded  in  the  office  of  the  secretary  of  state.  May  30,  1762.) 

7.  A  deed  from  John  Chapman  to  Joseph  STewbold,  dated  October  8,  1772,  for  one- 
half  of  his  one-twentieth  interest  in  said  lands,  and  to  Caleb  Shreve  for  one-fourth  of 
said  twentieth.  (This  deed  was  not  produced,  but  is  recited  in  the  deed  from  William 
and  Clayton  l^ewbold  and  others  to  Samuel  Deacon  and  Simeon  Haines,  hereafter 
stated. ) 

8.  A  quitclaim  deed  from  Benjamin  Gibbs  to  his  co-tenants,  dated  December  20, 
1775,  for  his  one-twentieth  of  said  lands  ;  so  that  the  shares  held  in  common  became 
19  in  number,  instead  of  20.  (This  deed  was  not  produced  on  the  trial,  but  is  recited 
in  a  certain  deed,  which  was  produced,  from  George  Sykes  to  Thomas  P.  Sherborpe,  Jr., 
for  a  portion  of  lot  No.  13,  set  off  to  John  Leonard  in  the  proceedings  in  partition 
hereinafter  stated.) 

9.  Will  of  Joseph  Newbold,  dated  27th  March,  1790,  proved  19th  May,  1790, 
devising  his  interest  to  Clayton  Newbold  ;  and  will  of  said  Clayton  Newbold,  dated 
26  May,  1808,  proved  18th  September,  1812  ;  devising  the  same  to  William  and  Clay- 
ton Newbold.  Also,  the  devolution  by  descent  of  Caleb  Shreve's  interest  to  his  chil- 
dren and  heirs-at-law ;  to  three  of  whom,  Benjamin,  Caleb,  and  Reuben,  the  others 
released  their  interest. 

10.  Proceedings  in  partition  for  the  division  of  the  Daniel  Cox  survey  among  the 
said  19  shares  ;  said  partition  being  executed  on  the  1st  of  December,  1818,-by  John 
Collins,  Jr.,  Charles  F,  Lott,  and  Joshua  S.  Earle,  appointed  commissioners  for  that 
purpose  by  Hon.  William  Rossell,  second  justice  of  the  supreme  court  of  New  Jersey, 
on  the  18th  of  June,  1818,  on  the  application  of  Samuel  Sykes,  one  of  the  heirs  of 
Anthony  Sykes,  deceased  ;  which  commissioners  made  their  report  on  the  9th  day  of 
December,  1818,  and  on  the  ]2th  of  the  same  month  the  said  report  was  presented  to 
the  said  justice,  and  by  him  ordered  to  be  filed  in  the  clerk's  office  of  the  supreme 
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court  at  Trenton,  and  tlie  .same  was  filed  accordingly,  together  with  a  map  thereto 
annexed,  showing  the  several  parcels  into  which  the  said  commissioners  divided  the 
said  lands.  None  of  the  proceedings  in  said  partition  were  produced  on  the  trial,  ex- 
cept a  duly  certified  copy  of  the  commissioners'  report  and  map,  and  the  order  of  the 
judge  indorsed  thereon,  declaring  that  he  had  examined  the  within  report,  and  direct- 
ing the  same  to  be  filed  as  aforesaid,  and  a  statement  of  the  expenses  of  said  partition, 
it  being  alleged  that  the  other  proceedings  could  not  be  found.  This  partition  was 
cited  and  referred  to  in  several  deeds  for  various  portions  of  the  Cox  survey,  given  in 
evidence  for  that  purpose.  In  this  partition,  the  lines  of  division  between  the  several 
portions  into  which  the  tract  was  divided,  extended  across  the  tract  from  southeast  to 
northwest,  and  the  several  portions  were  numbered  from  1  to  19,  beginning  at  the 
north  end,  and  extending  southwesterly  to  the  old  inlet  of  Little  Egg  Harbor.  Lot 
No.  18,  containing  194  acres,  was  the  last  lot  bounding  on  the  ocean.  No.  19  (still 
further  south)  was  bounded  by  the  inlet.  All  the  lots  extended  hack  to  the  channel 
of  Little  Egg  Harbor  bay.  Lot  No.  18  fell  to  the  share  of  John  Chapman,  then  (in 
1818)  belonging,  one-half  thereof  to  William  and  Clayton  Newhold,  and  one-quarter 
thereof  to  Benjamin,  Caleb,  and  Eeuben  Shreve.  William  and  Clayton  Newbold 
claimed  the  remaining  fourth  of  that  share  by  virtue  of  paying  the  share  of  the  ex- 
penses due  from  it,  no  one  appearing  to  claim  the  same,  or  to  pay  said  expenses.  The 
judge  had  power,  by  the  law,  to  order  a  sale  of  any  share  whose  owner  failed  to  pay  a 
proportionate  part  of  the  expenses,  and  one  or  more  of  such  sales  seem  to  have  been 
made. 

After  this  partition  the  next  links  in  the  plaintifi"s  chain  of  title  were  — 

11.  A  deed  dated  4th  March,  1823,  from  William  and  Clayton  Newbold,  and  Ben- 
jamin, Caleb,  and  Reuben  Shreve,  to  Samuel  Deacon  and  Simeon  Haines,  for  the  one 
half  of  the  John  Chapman  share  owned  by  the  Newbolds,  and  the  one  fourth  owned  by 
the  Shreves ;  and  another  deed  of  same  date  from  William  and  Clayton  Newbold  to 
said  Deacon  and  Haines  for  all  their  right,  title,  and  interest  in  the  remaining  fourth. 
(The  originals  of  these  deeds  were  produced,  duly  acknowledged.)  The  first  contains  a 
recital  of  the  deed  from  John  Chapman  to  Joseph  Newbold  and  Caleb  Shreve,  dated 
October  8,  1772,  before  referred  to  ;  and  of  the  partition  just  described,  and  the  allot- 
ment of  lot  No.  18  to  the  representatives  of  John  Chapman. 

12.  A  deed  dated  31st  May,  1823,  from  Samuel  Deacon  and  Simeon  Haines  to 
William  Elliott,  George  Armitage,  John  Kenworth,  Marine  Tyler  Wickham,  Charles 
Eaton,  and  Joseph  Few  Smith,  conveying  the  said  three  fourths  and  one  fourth  of 
the  John  Chapman  lot  (No.  18).  (The  original  of  this  deed  was  produced',  duly 
acknowledged.) 

13.  A  deed  dated  20th  May,  1824,  for  the  same  lot.  No.  18,  from  the  last-named 
grantees  (who  are  declared  to  hold  in  trust  for  the  Long  Beach  Sea-Shore  Company)  to 
George  Armitage,  Marine  Tyler  Wickham,  and  James  Baker,  in  trust  for  the  uses  and 
purposes  declared  in  certain  articles  of  association  of  the  said  company  annexed  to  the 
deed,  and  signed  by  the  grantors  and  various  other  persons.  (The  original  of  this 
deed  was  produced,  duly  acknowledged.)  The  articles  declare  that  the  association  was 
formed  for  the  purpose  of  keeping  a  house  of  public  entertainment  on  the  southernmost 
end  of  Long  Beach,  in  the  county  of  Monmouth. 

14.  A  deed  dated  4th  May,  1827,  from  M.  T.  Wickham  and  James  Baker,  surviving 
trustees,  to  Jacob  Alter,  for  the  same  property,  described  as  "all  that  tract  or  piece  of 
land,  with  the  buildings  and  improvements  thereon  erected  (distinguished  by  lot  No. 
18  in  a  certain  plan  or  map  of  a  larger  ti-act  of  land  known  by  the  '  Southwesterly  part 
of  Long  Beach'),  situate  in  Monmouth  county,  in  the  State  of  New  Jersey,  containing 
about  194  acres,  be  the  same  more  or  less."  The  deed  recites  that  the  requisite  ma- 
jority of  the  shareholders  of  the  association  were  in  favor  of  selling  the  house,  land,  and 
all  other  property  of  the  company  at  public  sale  at  a  time  named,  unless  previously 
disposed  of  at  private  sale,  and  that  the  company  should  be  dissolved  ;  and  that  it  was 
sold  at  auction  accordingly  to  James  Alter  for  the  sum  of  $1,750.  (The  original  of 
this  deed  was  produced,  duly  acknowledged. ) 

15.  A  deed  dated  6th  May,  1827,  from  Jacob  Alter  to  Marine  Tyler  Wickham, 
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Cornelius  Stevenson,  John  Moore,  George  Wilson,  .lames  Baker,  and  Thomas  Stroud, 
as  tenants  in  common  in  fee,  conveying  the  same  property.  {Original  produced,  duly 
acknowledged.) 

16.  Various  deeds  and  proceedings  in  partition,  by  which  the  title  of  the  last  six 
grantees  was  conveyed  and  transferred  (or  claimed  to  be  so)  to  James  Bark,  to  wit: 
(1.)  A  deed  from  James  Stroud  to  Burk,  dated  7th  April,  1835,  for  his  (Stroud's)  one 
sixth  part  of  said  property.  (Original  produced,  duly  acknowledged. )  (2.)  A  deed 
from  Cornelius  Stevenson  to  Burk,  dated  31st  December,  1835,  for  his  (Stevenson's) 
one  sixth.  (Original  produced,  duly  acknowledged. )  (3.)  A  deed  from  the  adminis- 
trator of  M.  T.  Wickham  to  said  Burk,  dated  16th  November,  1835,  for  Wickhara's 
sixth  part.  (Original  produced,  duly  acknowledged.)  This  deed  recites  the  order  and 
proceedings  of  the  orphans'  court  of  Monmouth  county  for  the  sale  of  the  land  to  pay 
debts  ;  but  the  order  itself  was  not  produced,  and  for  this  cause  the  deed  was  objected 
to.  (4.)  A  deed  dated  1st  May,  1837,  from  commissioners  appointed  to  make  parti- 
tion of  said  property  among  the  said  six  shares,  conveying  the  whole  property  to  said 
Burk.  (Original  produced,  duly  acknowledged.)  The  deed  recites  the  proceedings 
and  orders  of  three  judges  of  the  court  of  common  pleas  of  Monmouth  county  for  the 
partition  and  sale  of  the  land  ;  but  the  said  proceedings  and  orders  were  not  produced, 
and  for  this  reason  the  deed  was  objected  to.  Burk  is  shown  to  have  had  a  tenant  in 
the  property  by  the  name  of  William  Ivins,  in  1835,  or  about  that  time,  down  to 
about  1839. 

The  next  muniment  of  title  is  — 

17.  A  deed  dated  28th  June,  1839,  from  James  Burk  to  David  Good,  for  the  entire 
property.     (Original  produced,  duly  acknowledged.) 

18.  David  Good  died  in  June  or  July,  1840,  leaving  a  widow  and  three  children, 
his  heirs-at-law,  namely,  Eaohel  Ann,  wife  of  Charles  Baeder,  the  now  plaintiff ;  Ma- 
tilda, wife  of  Jonas  Bowman  ;  and  John  S.  Good.  The  title  of  the  other  heirs  was  duly 
conveyed  to  the  plaintifl'  by  various  mesne  conveyances,  the  originals  of  which  were 
produced,  duly  acknowledged,  namely  :  A  deed  from  John  S.  Good  to  Charles  Baeder, 
dated  February  12,  1866,  for  his  third  part,  and  several  deeds  from  the  heirs  of  Ma- 
tilda Bowman,  executed  in  1874  and  1875,  except  one  of  said  heirs,  who  conveyed 
to  one  Bullock  in  1884,  and  Bullock  conveyed  to  the  plaintiff,  and  Charles  Baeder 
conveyed  the  interests  transferred  to  him  to  one  Taylor,  who  reconveyed  the  same  to 
the  plaintiff. 

It  thus  appears  that  the  plaintiffs  father,  David  Good,  and  his  family  (including 
the  plaintiff),  and  finally  the  plaintiff  herself,  have  had  the  ostensible  title  to  the  prop- 
erty since  June,  1839.  David  Good  left  a  will,  executed  in  Pennsylvania  in  presence 
of  only  two  witnesses,  by  which  he  devised  the  property  to  his  wife  for  life,  with 
remainder  to  his  children.  The  latter  seem  to  have  acquiesced  in  this  will  during 
their  mother's  life-time.  She  died  in  1862.  If  to  this  period  we  add  that  during 
which  James  Burk  claimed  the  ownership,  it  carries  us  back  to  1835,  fifty  years  before 
the  invasion  of  the  proprietors  and  their  grantee,  the  defendant.  And  Burk's  title, 
barring  some  imperfections  in  the  records  ordinarily  requisite  to  validate  conveyances 
by  administrators  and  commissioners  in  partition,  is  regularly  deduced  from  John 
Chapman's  representatives  in  the  partition  made  in  1818  (namely,  the  Newbolds  and 
Shreves),  to  whom  was  allotted  lot  No.  18,  as  set  off  in  that  partition,  which  includes 
the  premises  in  question.  Chapman  was  one  of  the  grantees  of  James  Haywood  in 
1762,  and  Haywood  received  title  from  the  West  Jersey  Society  in  1751.  The  title  of 
the  society  is  claimed  under  the  various  deeds  from  Daniel  Cox  and  his  mortgagees  or 
trustees,  made  in  1692.  The  claim  of  Cox  is  founded  on  the  resolutions  of  the  pro- 
prietors in  1690,  and  the  survey  made  in  1691.  So  that  there  has  been  a  constant 
claim  of  title,  with  undoubted  color  of  title,  to  the  property  in  question,  adverse  to 
the  proprietors  of  East  New  Jersey,  for  nearly  200  years  past,  and  an  almost  perfectly 
connected  chain  of  conveyances  of  undoubted  validity  for  over  140  years.  The  alleged 
defects  in  certain  links  of  the  chain  will  be  adverted  to  hereafter.  In  the  mean  time 
the  question  arising  from  alleged  possession  under  claim  of  title,  on  the  part  of  the 
plaintiff  and  her  predecessors,  will  be  examined. 

30 
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Of  ooui'se  it  is  difficult  to  produce  actual  proof  of  possession  beyond  the  memory  of 
man.  We  have,  it  is  true,  a  gleam  of  historical  evidence  in  the  private  act  of  the  legis- 
lature passed  the  27th  of  October,  1770.  This  act  is  entitled  "  An  act  to  regulate  the 
pasturing  the  lands,  meadows,  and  islands  in  common,  lying  on  and  adjoining  to  a 
certain  beach  known  by  the  name  of  '  Barnegat,'  or  '  Long  Beach,'  and  for  other  pur- 
poses therein  mentioned."  There  can  be  no  shadow  of  doubt  that  the  act  refers  to  the 
property  embraced  in  the  Cox  survey,  including  the  lands  in  question.  Its  terms  are 
in  precise  conformity  to  the  then  situation  of  the  title  as  evinced  by  the  deeds  produced 
in  evidence.  It  will  be  remembered  that  James  Haywood  had  conveyed  the  property 
to  twenty  persons  as  tenants  in  common  in  1762,  eight  years  previous  to  the  act.  The 
names  of  certain  of  these  grantees  are  mentioned  in  the  act,  in  the  appointment  of 
managers  for  regulating  the  common  use  of  the  property.  The  preamble  and  first 
section  are  as  follows  :  — 

"Whereas,  the  owners  and  proprietors  of  a  certain  tract  of  land,  meadows,  and 
islands,  situate  in  the  township  of  Statford  and  county  of  Monmouth,  called  '  Barne- 
gat,' or  '  Long  Beach,'  have  by  their  petition  set  forth  that  the  situation  and  circum- 
stances attending  said  beach,  meadows,  and  islands  are  such  that  they  cannot 
conveniently  be  divided  in  the  ordinary  way  by  fences  or  ditches,  by  means  whereof 
it  is  in  the  power  of  a  few  proprietors  to  greatly  prejudice  the  said  beach  and  meadows 
by  overstocking  the  same  and  receiving  the  whole  profits  to  themselves,  and  praying  a 
law  to  limit  and  regulate  the  pasturing  said  beach,  islands,  and  meadows  in  common, 
which  is  but  reasonable  and  just ;  therefore  be  it  enacted  by  the  governor,  council,  and 
general  assembly  of  the  colony  of  New  Jersey,  and  it  is  hereby  enacted  by  the  authority 
of  the  same,  that  from  and  after  the  tenth  day  of  May,  which  will  be  in  the  year  of  our 
Lord  1771,  no  possessor,  owner,  or  their  representatives  shall  put  on,  or  suff'er  to  run 
at  large  on,  said  beach,  islands,  and  meadows  a  greater  number  of  horses,  horned  cattle, 
sheep,  or  other  stock,  than  in  proportion  to  the  quantity  and  quality  of  the  lands, 
islands,  and  meadows  he  or  they  shall  respectively  hold,  or  be  entitled  unto." 

The  second  section  is  as  follows  :  — 

"And  be  it  enacted  by  the  authority  aforesaid  that  it  shall  and  may  be  lawful  for 
the  proprietors,  owners,  or  their  representatives  to  meet  and  assemble  yearly  on  the 
fourth  Tuesday  in  October  at  the  now  dwelling-house  of  Benjamin  Randolph,  in  the 
township  of  Statford,  or  any  jjlace  to  be  hereafter  appointed  by  a  majority  of  the  said 
proprietors,  owners,  or  their  representatives,  met  and  assembled,  and  then  and  there 
choose  three  managers  to  regulate  the  pasturing  said  beach,  islands,  and  meadows, 
which  managers  shall  be  and  are  hereby  invested  with  power  to  enter  upon  said  beach, 
islands,  and  meadows,  view  the  same,  and  to  limit  and  proportion  the  number  of 
horses,  horned  cattle,  sheep,  or  other  stock  each  proprietor  or  owner  shall  put  on  or 
let  run  at  large  on  said  beach,  islands,  and  meadows,  in  proportion  to  the  quantity  and 
quality  of  the  same." 

The  following  sections  provide  for  branding  the  increase  of  the  stock  with  the  mark 
of  the  respective  owners,  and  authorize  the  managers  to  erect  pounds  for  that  purpose, 
impose  penalties  for  violation  of  the  regulations,  and  provide  means  of  collecting  the 
same  by  sale  of  stock,  etc.,  and  prescribe  other  duties  of  the  managers  as  to  keeping 
records,  accounts,  etc.  The  sixth  section  enacts  "that  Anthony  Sykes,  William 
Neiobold,  and  John  Leomird  are  hereby  appointed  managers  for  the  ensuing  year,  and 
so  to  continue  till  such  time  as  others  are  chosen  in  their  room."  The  eighth  section 
declares  that  the  waters  surrounding  "all  that  beach  island  called  'Barnegat,'  or 
'  Long  Beach,'  and  also  the  waters  which  surround  a  certain  island  called  '  Beach 
Island,'  lying  and  being  next  unto  and  on  the  north  of  Long  Beach,  shall  be  deemed 
a  lawful  fence  around  each  of  said  islands,  so  as  to  support  any  action  of  trespass  for 
any  trespasses  committed  or  done  on  those  islands,  or  either  of  them  ;  and  that  all 
trespassers  within  those  premises  shall  be  subject  to  the  like  penalties  as  are  inflicted 
by  the  laws  of  this  province  on  trespassers  on  any  of  the  inclosed  lands  within  this 
colony."  From  the  antiijuity  of  this  act  I  have  no  doubt  of  its  competency  as  proof 
that  the  lands  therein  described  were  used  and  occupied  by  the  then  claimants  to  the 
title  thereof,  and  that  they  claimed  the  land  as  their  own.     This  evidence  is  «\&o  prima 
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facie  proof,  unless  the  contrary  appears,  that  the  land  continued  to  he  occupied  and 
possessed  by  the  owners  thereof,  according  to  its  quality  and  adaptations. 

The  proceedings  in  partition  which  took  place  in  1818  (as  well  as  intermediate  con- 
veyances of  portions  of  the  land)  tend  to  the  same  conclusion,  namely,  that  it  was 
never  abandoned  by  the  persons  claiming  to  own  the  same,  but  continued  to  remain  in 
their  possession.  But,  coming  down  to  later  times,  within  the  memory  of  living  men, 
we  have  the  testimony  of  John  D.  Thompson,  eighty  years  of  age,  that  he  lived  on 
Long  Beach  in  1834,  in  the  company's  house,  which,  he  thinks,  was  built  about  1830, 
and  stood  right  south  of  Bond's  house.  The  company  referred  to  was  either  the  Long 
Beach  Sea-Shore  Company,  or  the  associates  who  then  owned  the  property  as  grantees 
of  James  Alter,  in  his  deed  executed  in  May,  1827.  They  were  M.  T.  Wickham,  Coi- 
nelius  Stevenson,  John  Moore,  George  Wilson,  James  Baker,  and  Thomas  Stroud.  The 
house  is  specially  mentioned  in  the  deed  to  Alter,  executed  just  previously,  namely, 
in  May,  1827.  Thompson,  testifying  more  than  fifty  years  afterwards,  undertakes 
to  give  the  names  of  some  of  the  company.  He  mentioned  James  Hickey,  John  W. 
Moore,  Henry  Shively,  John  Wilson,  and  Mr.  Baker.  Of  course  it  is  obvious  that  the 
persons  he  came  in  contact  with  may  only  have  represented  the  owners.  He  states  that 
he  agreed  with  the  Long  Beach  Company  for  the  house  ;  agreed  with  James  Hickey, 
who  was  the  property  man  ;  paid  rent  to  William  Ivins,  who  lived  in  the  house  after 
Thompson.  (Hickey  was  probably  the  agent  of  the  owners.)  In  1835,  as  we  have 
seen,  some  of  the  part  owners  sold  out  to  James  Burk,  and  in  1837  he  purchased  all 
the  intere.sts  at  commissioners'  sale.  Ivins,  who  received  rents  from  Thompson,  be- 
came tenant  of  Burk.  An  agreement  between  him  and  Burk  in  respect  to  the  occu- 
pancy of  the  premises  was  produced  in  evidence.  Thompson  says  that  Ivins  afterwards 
moved  to  Barnegat,  and  died  there,  and  he  (Thompson)  was  his  administrator.  He 
says  that  he  found  Ivins  there  (in  the  house)  when  he  (Thompson)  took  possession  in 
1834  ;  and  after  the  season  he  left  Ivins  in  possession,  and  he  ( Ivins)  resided  there  until 
he  went  to  the  Mansion  of  Health  House,  Manahawkin,  in  1838,  two  years  before  his 
death,  and  that  he  died  in  1840.  After  witness  left,  some  year  or  so,  Ivins  sold  out  to 
a  lawyer  by  name  of  Jones,  who  moved  there,  and  Ivins  moved  to  the  Mansion  of 
Health.  There  is  a  little  confusion  in  Thompson's  statements,  but  not  more  than 
would  naturally  be  expected  from  an  old  man  half  a  centnry  after  the  events.  It  is 
clear  from  his  testimony  that  the  property  was  occupied  by  the  ostensible  owners,  under 
the  conveyances  produced,  from  about  1830  to  1839  ;  and  the  recitals  in  the  deeds  show 
that  it  was  occupied  and  a  house  built  on  it  several  years  before  1830,  probably  as  early 
as  1824.  The  map  made  by  the  commissioners  of  partition  in  1818  shows  a  house  on 
the  land  at  that  time,  occupied  by  a  person  by  the  name  of  Horner.  The  nature  of  the 
land  was  such  that  it  was  probably  only  used  as  a  place  for  summer  resort,  or  for  pas- 
turing cattle  during  certain  seasons  of  the  year.  In  regard  to  such  lands,  a  continuous 
pedis  possessio  is  not  necessary  to  maintain  the  owner's  possession  in  law,  sufficient  to 
antagonize  all  trespassers. 

In  1839  Burk  conveyed  the  property  to  David  Good,  and  his  family  have  claimed  to 
own  it  ever  since.  We  have  the  testimony  of  David  Good's  son,  John  S.  Good,  who 
was  born,  as  he  says,  in  1823,  and  was  therefore  sixteen  years  old  when  his  father  pur- 
chased the  land.  He  testifies  that  after  his  father's  death  (in  1840)  he  several  times 
visited  the  place  with  his  mother;  that  it  was  then  owned  by  his  mother.  (It  has 
been  seen  that  David  Good  devised  the  property  to  his  wife  for  her  life  ;  and  the  chil- 
dren, no  doubt,  recognized  her  Hght  to  it,  although  the  will,  being  witnessed  by  only 
two  witnesses,  was  not  a  valid  devise  in  New  Jersey.  She  had  a  right  of  dower  in  it 
at  all  events.)  John  S.  Good  says  he  thinks  that  Lloyd  Jones  was  in  possession  when 
his  mother  owned  it.  He  says  that  they  (he  and  his  mother)  sometimes  stayed  there 
two  or  three  weeks  at  a  time  ;  that  they  were  there  three  or  four  times.  His  recollec- 
tion is  somewhat  indefinite.  But  it  is  clear  that  the  family  always  continued  to  claim 
the  property  as  their  own.  Living  in  Pennsylvania,  and  not  able  in  those  times  to 
derive  much  income  from  the  property,  they  may  have  let  it  lie  unused  for  many  years. 
There  is  no  evidence  on  this  point.  Bnt  this  did  not  deprive  them  of  their  right  to  it, 
or  of  their  legal  possession  as  against  all  trespassers.     Certainly  the  Board  of  Proprie- 
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tors  of  East  Few  Jersey  had,  least  of  all,  any  right  to  disturb  them,  or  to  interject  a 
party  into  possession,  and  thus  place  tliem  in  the  position  of  being  obliged  to  make  out 
strict  title  after  peaceable  private  ownership  of  the  property  for  many  generations.  In 
my  judgment  there  was  a  legal  possession  of  the  property,  under  color  of  title,  in  the 
plaintiff,  and  those  whose  estate  she  aoq^uired,  for  a  much  longer  period  than  twenty 
years,  and  the  defendant  has  not  shown  an  adverse  possession  for  a  sufficient  period  to 
overcome  the  priina  fade  right  of  the  plaintiff.  This  conclusion  is  arrived  at  inde- 
pendently of  any  alleged  defects  in  the  documentary  title  produced  by  the  plaintiff ; 
and,  therefore,  tlie  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  must  be 
discharged  without  regard  to  those  alleged  defects. 

It  will  be  more  satisfactory,  however,  to  examine  the  objections  made  by  the  de- 
fendant to  the  documentary  title  of  the  plaintiff.  The  first  general  objection  relates  to 
the  deeds  and  grants  by  which  Daniel  Cox  derived  title  to  the  two  shares  of  propriety 
of  East  Jersey,  under  which  the  survey  of  1691  was  made,  and  to  those  by  which  he 
and  his  mortgagees  conveyed  his  and  their  interests  to  the  West  Jersey  Society.  Sev- 
eral of  these  deeds  were  never  entered  upon  the  East  Jersey  records  at  all,  and  were 
not  entered  on  those  of  West  Jersey  until  1754.  It  is  objected,  for  one  thing,  that 
these  deeds  were  not  acknowledged  or  proved.  But  no  law  required  them  to  be 
acknowledged  or  proved.  The  regulation  of  the  original  concessions  and  agreement 
of  Berkeley  and  Carteret,  with  regai-d  to  the  acknowledgment  and  proof  of  deeds, 
referred  only  to  conveyances  between  private  persons,  and  no  other  regulations  went 
into  effect  prior  to  the  surrender,  except  the  act  of  1699,  which  did  not  make  any 
change  in  this  matter,  being  substantially  a  mere  repetition  of  the  concessions.  The 
deeds  in  question  were  among  a  large  lot  of  deeds  and  papers,  seventy-one  in  number, 
which  remained  in  the  repositories  of  the  West  Jersey  Society  in  the  secretary's  office  in 
London,  without  having  been  placed  on  record,  from  the  early  part  of  William  ^nd 
Mary's  reign  to  the  middle  of  last  century.  They  were  then  sent  to  this  country  to 
their  agent  here,  after  being  registered  and  recorded  in  the  office  of  a  notary  public  in 
London,  carefully  identified  by  the  oaths  of  the  secretary  and  notary,  taken  before  the 
lord  mayor  of  London,  and  by  the  oath  of  the  captain  of  the  ship  that  brought  them 
over,  taken  before  the  Honorable  James  Alexander,  and  indorsed  on  each  deed,  and 
were  then  recorded  in  Book  M  of  Deeds  for  West  Jersey,  as  they  principally  related  to 
property  in  that  division  of  the  province.  They  were  ancient  deeds.  Sixty  years  had 
passed  away  since  their  execution.  There  was  then  no  method  by  which  they  could  be 
authenticated  except  that  which  was  adopted,  namely,  to  prove  in  the  most  indubitable 
manner  that  they  came  from  the  society's  archives,  the  proper  custody  to  which  they 
belonged,  and  to  place  them  on  the  public  records.  They  not  only  came  from  the 
proper  custody,  but  they  were  conformable  to  the  possession  and  claim  of  the  property 
to  which  they  referred.  Theii'  existence  and  validity  were  fully  recognized  by  the  pro- 
prietors of  East  Jersey  themselves  in  the  Elizabethtown  bill  and  the  schedules  annexed 
thereto  ;  and  no  stronger  act  of  possession  could  have  been  exercised  over  the  shares 
than  was  exercised  by  the  West  Jersey  Society  in  that  transaction.  This  is  conclusive, 
and  renders  further  discussion  unnecessary.  I  am  entirely  satisfied  that  the  records  of 
these  deeds  were  properly  received  in  evidence. 

The  act  of  1743,  referred  to  by  counsel,  did  not  stand  in  the  way  of  recording 
these  deeds.  The  first  section  of  that  act  declared  that  certain  acknowledgments 
or  proofs  theretofore  taken  should  be  deemed  sufficient  to  authorize  the  deeds  to  be 
recorded.  It  did  not  declare  that  no  other  proof  should  be  insufficient.  The  second 
section  clearly  did  not  refer  to  such  a  case  as  that  presented  by  the  deeds  in  question. 

I  have  not  overlooked  the  fact  that  the  deeds  referred  to  were  not  recorded  in  the 
East  Jersey  office,  but  in  that  of  West  Jersey.  If  this  were  a  question  between  those 
claiming  under  these  deeds  and  subsequent  purchasers  without  notice,  the  want  of 
registry  in  East  Jersey  might  be  a  material  circumstance,  for  such  purchasers  would 
have  a  right  to  say,  "  We  are  only  bound  to  know  what  was  on  record  in  East  Jersey." 
But  the  question  is  a  very  different  one.  It  relates  to  the  existence  of  the  deeds,  —  to 
the  inquiry  whether  there  ever  were  sueh  deeds.  That  fact  may  be  determined,  in 
proper  cases,  even  by  oral  testimony,  if  the  witnesses  have  seen  the  deeds,  know  their 
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contents  and  the  signatures  of  the  parties.  The  proof  of  ancient  deeds,  especially  if  of 
snch  great  antiquity  as  those  in  question,  may  be  made  in  various  ways.  If  conform- 
able to  the  history  and  possession  of  the  property  to  which  they  relate,  slight  evidence 
will  suffice.  In  the  present  case,  according  to  the  recorded  proof,  the  deeds  came  from 
the  proper  custody  in  1754,  and  were  authenticated  in  the  only  way  in  which  they 
could  then  be  authenticated,  and  were  then  recorded  in  West  Jersey,  where  the  prop- 
erty to  which  they  related  was  principally  situated  ;  and  all  this  a  hundred  and  thirty 
years  ago,  and  the  property  always  claimed  and  possessed  in  conformity  thereto,  and 
their  validity  admitted  by  parties  adversely  interested.  Under  such  circumstances 
it  seems  to  me  that  the  records  were  prima  facie  proof  of  the  former  existence  of  the 
deeds. 

The  next  material  objection  raised  to  the  plaintiff's  derivation  of  title  is  the  non- 
production  of  the  conveyance  by  John  Chapman  of  his  one  twentieth  interest  in  the 
Long  Beach  property.  This  is  alleged  to  have  been  made  to  the  extent  of  three  fourths 
of  said  interest,  by  a  deed  executed  and  bearing  date  the  8th  of  October,  1772,  as  before 
mentioned.  Such  a  deed  is  recited  in  the  deed  from  William  and  Clayton  Newbold, 
and  Benjamin,  Caleb,  and  Eeuben  Shreve,  to  Deacon  and  Haines,  dated  the  4th  day  of 
March,  1823,  more  than  sixty  years  before  the  defendant,  under  the  East  Jersey  pro- 
prietors, undertook  to  take  possession  of  the  land.  Under  the  circumstances  of  the 
case  it  seems  to  me  that  this  recital  is  admissible  to  prove  the  existence  of  the  deed  in 
question.  The  Newbolds  and  Shreves  claimed  the  Chapman  share  under  the  deed  of 
1772.  They  were  evidently  parties  to  the  partition  of  1818.  The  two  Newbolds 
claimed  the  outstanding  fourth  part  of  Chapman's  share  by  reason  of  having  paid  the 
proportion  of  the  expenses  of  the  partition  due  from  said  fourth  part.  Then  they  make 
the  deed  of  1823,  and  another  deed  for  their  right,  title,  and  interest  in  the  outstanding 
quarter.  These  acts  of  ownership,  taken  in  connection  with  the  previous  history  of 
the  property,  amount  to  such  proof  of  possession  as  to  clothe  their  deeds  of  1823  with 
the  character  of  a  deed  by  parties  in  posse.ssion  claiming  title,  and  to  confer  upon  their 
successors  in  the  title  and  possession  a  right  to  the  presumption  that  the  deed  of  1772 
was  executed  and  did  exist  as  recited  in  the  deed  of  1823  ;  such  presumption  also  rest- 
ing for  support  on  the  great  lapse  of  time  which  has  intervened.  It  seems  to  me  that 
such  a  presumption  (not  of  law,  but  of  fact,  and  liable  to  be  met  by  opposing  proof) 
may  reasonably  and  justly  be  raised  against  a  trespasser  having  no  title,  or  against  the 
general  proprietaries  who  parted  with  their  title  long  before.  The  same  observations 
will  apply  to  the  supposed  quitclaim  deed  of  Benjamin  Gibbs,  dated  20th  December, 
1775,  which  is  recited  in  the  deed  for  one  of  the  shares  of  the  division,  or  a  portioii 
thereof,  given  by  George  Sykes  to  Thomas  P.  Sherborne,  Jr.,  before  referred  to. 

The  proceedings  in  partition  in  1818  are  next  objected  to,  because  the  original  peti- 
tion to  the  judge  and  his  order  thereon  for  the  appointment  of  commissioners  was  not 
produced.  I  as.sume  that  these  papers  could  not  be  found.  We  have,  however,  the 
report  of  the  commissioners,  showing  what  they  did  in  dividing  the  property  and  allot- 
ting the  different  parts  to  the  shares  in  severalty,  with  a  map  of  the  premises  and 
of  their  allotments,  and  the  order  of  the  judge  directing  the  report  to  be  filed.  I 
think  that  this  is  competent  evidence,  under  the  circumstances,  taking  into  consid- 
eration the  lapse  of  time  and  the  possession  of  the  property  in  conformity  with  the 
division. 

We  next  come  to  the  claimed  transfer  of  title  from  Wickham  and  others  (six  in  all) 
to  .James  Burk,  in  1835-37.  The  deeds  for  two  of  the  shares  (Stroud's  and  Stevenson's) 
are  unimpeachable.  Then  there  is  a  deed  from  the  administrator  of  Wickham,  under 
the  order  of  the  court,  to  sell  land  for  payment  of  debts ;  but  the  order  and  proceedings 
are  not  produced,  though  recited  in  the  deed.  Is  that  sufficient  ?  I  am  of  opinion  that 
the  case  is  not  aided  by  the  statute  of  1864  (Revision,  N.  J.  1045).  That  statute  refers 
to  officers,  or  auditors  in  attachment,  acting  in  pursuance  of  a  decree,  judgment,  execu- 
tion, or  order  of  a  court,  and  declares  that  their  deeds,  duly  acknowledged,  etc.,  shall 
be  prima  fade  evidence  of  the  recital  therein.  I  do  not  think  that  an  administrator 
can  be  called  an  officer.  The  question  then  is,  whether  the  recital  in  an  administrator's 
deed  of  an  order  of  sale,  forty  or  fifty  j'ears  after  the  date  of  the  deed  is  sufficient  pre- 


470  LEADING   PRINCIPLES   AND   EULES    OF   EXCLUSION.      [OHAP.  II. 

sumptive  proof  of  such  an  order,  the  possession  of  the  property  being  conformable  to 
the  deed.  In  my  judgment  it  is.  The  argument  that  the  petition  and  order  are  neces- 
sary to  the  jurisdiction  is  not  sufficient.  Of  course  they  are  necessary  to  the  jurisdic- 
tion. But  what  is  necessary  to  prove  that  they  were  made  is  a  question  of  evidence. 
And  after  a  lapse  of  forty  or  fifty  years,  I  think  that  the  recitals  of  the  deed  are  evidence 
of  the  facts  recited,  other  things  concurring.  The  sarue  remarks  will  apply  to  the  deed 
of  the  commissioners  in  partition  made  to  Burk  in  May,  1837.  I  consider  the  transfer 
of  title  to  Burk  &s  prima  facie  proven. 

I  believe  these  are  all  the  material  objections  to  the  documentary  title  of  the  plain- 
tiff. The  result  is  that  said  title  is  maintained  to  three  undivided  fourths  of  the 
property  in  question,  no  title  except  that  of  possession  being  shown  for  the  outstanding 
fourth  part  of  John  Chapman's  interest  in  the  Long  Beach  property.  But  if  I  should 
be  mistaken  with  regard  to  the  validity  of  the  documentary  title,  the  view  which  I 
have  taken  with  regard  to  the  possessory  title  requires  a  decision  against  the  motion 
for  a  new  trial.  The  rule  to  show  cause,  therefore,  is  discharged.  A  rule  will  be 
entered  to  that  effect. 


(G)  REGULAR  ENTRIES  (1)  MADE  IN  THE  ACCOUNT  BOOK  OF 
A  PARTY  TO  THE  LITIGATION  ;  (2)  MADE  ELSEWHERE 
IN  THE  USUAL   COURSE  OF  DUTY  OR   BUSINESS. 

Statute  7  Jac.  I.  c.  12  (1609). — An  Act  to  Avoid  the  Double 
Payment  of  Debts.  —  Whereas  divers  men  of  trades,  and  handicrafts- 
men keeping  shop-books,  do  demand  debts  of  their  customers  upon  their 
shop-books  long  time  after  the  same  hath  been  due,  and  when  as  they 
have  supposed  the  particulars  and  certainty  of  the  wares  delivered  to  be 
forgotten,  then  either  they  themselves  or  their  servants  have  inserted  into 
their  said  shop-books  divers  other  wares  supposed  to  be  delivered  to  the 
same  parties,"  or  to  their  use,  which  in  truth  never  were  delivered,  and 
this  of  purpose  to  increase  by  such  undue  means  the  said  debt ;  (2)  and 
whereas  divers  of  the  said  tradesmen  and  handicraftsmen,  having  re- 
ceived all  the  just  debt  due  upon  their  said  shop-books,  do  oftentimes 
leave  the  same  boolis  uncrossed,  or  any  way  discharged,  so  as  the  debt- 
ors, their  executors  or. administrators,  are  often  bj-  suit  of  law  enforced 
to  paj-  the  same  debts  again  to  the  party  that  trusted  the  said  wares,  or 
to  his  executors  or  administrators,  unless  he  or  they  can  produce  sufH- 
cient  proof  bj-  writing  or  witnesses,  of  the  said  payment,  that  may  coun- 
tervail the  credit  of  the  said  shop-books,  which  few  or  none  can  do  in 
anj'  long  time  after  the  said  payment ;  (3)  Be  it  therefore  enacted  by 
the  authority  of  this  present  parliament,  that  no  tradesman  or  handi- 
craftsman keeping  a  shop-book  as  is  aforesaid,  his  or  their  executors  or 
administrators,  shall  after  the  feast  of  St.  Michael  the  archangel,  next 
coming,  be  allowed,  admitted,  or  received  to  give  his  shop-book  in  evi- 
dence in  any  action  for  any  monej'  due  for  wares  hereafter  to  be  deliv- 
ered, or  for  work  hereafter  to  be  done,  above  one  year  before  the  same 
action  brought,  except  he  or  they,  their  executors  or  administrators, 
shall  have  obtained  or  gotten  a  bill  of  debt  or  obligation  of  the  debtor 
for  the  said  debt,  or  shall  have  brought  or  pursued  against  the  said 


SECT.  IV.]      LEADING  PRINCIPLES  AND  RULES  OF  EXCLUSION.  471 

debtor,  his  executors  or  administrators,  some  action  for  the  said  debt, 
wares,  or  worli  done,  within  one  year  next  after  the  same  wares  deliv- 
ered, money  due  for  wares  delivered,  or  work  done.  II.  Provided 
always,  that  this  act,  or  anj-thing  therein  contained,  shall  not  extend 
to  any  intercourse  of  traflBc,  merchandising,  buying,  selling,  or  other 
trading  or  dealing  for  wares  delivered  or  to  be  delivered,  money  due  or 
work  done  or  to  be  done,  between  merchant  and  merchant,  merchant 
and  tradesman,  or  between  tradesman  and  tradesman,  for  anything 
directly  falling  within  the  circuit  or  compass  of  their  mutual  trades  and 
merchandise,  but  that  for  such  things  onlj-,  they  and  every  of  the'm 
shall  be  in  case  as  if  this  act  had  never  been  made ;  anything  herein 
contained  to  the  contrary  thereof  notwithstanding.  III.  This  act  to 
continue  to  the  end  of  the  first  session  of  the  next  parliament  and  no 
longer.* 

1  This  statute  was  continued  in  1627  (St.  3  Car.  I.,  o.  4,  s.  22)  "  until  the  end  of 
the  first  session  of  the  next  Parliament;"  and  in  1640  (St.  16  Car.  I.,  c.  4),  "until 
some  other  Act  of  Parliament  be  made."  This  last  provision  is  thought  to  have 
brought  it  down  to  the  present  time,  and  it  is  found  in  Vol.  I.  of  the  English 
"Statutes  Revised,"  p.  691,  published  in  1870. 

It  will  be  noticed  that  the  statute  merely  restricts  what  appears  to  have  been  a  regu- 
lar use  of  a  man's  own  account  books  as  evidence  for  himself,  both  in  his  lifetime  and 
after  his  death.  There  is  no  sufficient  reason  to  doubt  that  this  had  always  been 
allowed.  In  later  times,  the  use  of  the  party's  own  entries,  in  the  upper  courts,  fell  out. 
As  the  courts  grew  more  careful  about  what  juries  should  see  and  hear,  this  probably 
seemed  dangerous  and  inconsistent  with  the  general  rule  of  refusing  to  allow  the  parties 
to  testify  for  themselves.  But  the  entries  made  by  a  party's  clerk  were  still  received, 
although  made  in  th«  party's  own  books  ;  the  clerk  was  a  person  who  could  testify. 
And  so  the  party's  own  books  continued  to  go  in,  when  the  entries  were  the  clerk's, 
whether  he  were  living  or  dead.  There  is  reason  to  think  that  the  practice  of  admit- 
ting similar  entries  when  made  in  a  stranger's  books,  grew  out  of  the  practice  in  the 
case  of  a  party's  own  "shop-books." 

It  is  interesting  to  observe  that  the  methods  which  arc  indicated  by  this  important 
statute  of  James  were  preserved  in  the  English  Colonies  in  this  country,  and  have  sur- 
vived, in  various  qualified  forms,  to  the  present  day.  In  England  also,  in  the  smaller 
courts,  they  have  probably  always  continued.  A  statute  of  1605  (3  Jac.  I.,  c.  15) 
provides  a  court  for  small  causes  in  London,  under  forty  shillings  ;  the  judges  may 
hear  testimony  from  the  parties  under  oath  as  well  as  from  their  witnesses.  Many 
similar  courts  (Courts  of  Requests)  were  provided  throughout  England,  and  these  were 
succeeded,  forty  or  fifty  years  ago,  by  the  County  Courts,  in  which  a  jury  is  seldom  used, 
and  where  the  old  practices,  in  some  degree,  continue.  "I  allow,"  wrote  a  judge 
of  an  English  County  Court,  a  few  years  ago,  "  tradesmen  to  consult  and  put  in 
their  books,  warning  them  that  the  entries  are  evidence  against  themselves  in 
the  first  instance.  Indeed,  without  seeing  the  books  it  would  be  impossible  to  do 
justice  in  the  great  majority  of  cases  ;  and  I  know  that  this  is  the  common  practice  in 
all  the  circuits  of  this  part  of  England.  The  suitors  now  bring  their  books  as  a  matter 
of  course,  and  a  few  minutes'  examination  of  them  helps  one  greatly  in  coming  to  a  con- 
clusion. It  is  very  remarkable  how  often  such  an  examination  confirms  the  memory  of 
the  poorer  class  of  defendants,  and  explains  the  hieroglyphics  on  small  scraps  of  dirty 
paper  which  they  produce  as  memoranda  of  payments  on  account,  or  of  the  quantities 
taken  away  at  the  time  by  children,  or  other  inexpert  messengers."  This  sensible  and 
just  procedure  may  well  have  existed  always  in  the  smaller  courts  of  England  ;  and, 
in  a  measure,  in  the  upper  courts  also,  until  the  process  of  controlling  the  evidence 
submitted  to  juries  had  made  some  progress  in  developing  our  law  of  evidence.     The 
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PITMAN   V.   MADDOX. 

At  Nisi  Prius.     1698-1699. 

[^Reported  1  Lord  Eaym.  732.] 

In  indebitatus  assumpsit  upon  a  tailor's  bill,  upon  non  assumpsit 
pleaded,  and  trial  before  Holt,  Chief  Justice,  at  the  sittings  for  3iiddle- 
sex,  14  Feb.,  11  Will.  3,  the  plaintiff'  produced  in  evidence  his  shop-book 
written  by  one  of  his  servants  who  was  dead.     And  upon  proof  of  the 

remarks  above  quoted  intimate  the  value  of  books  of  account  in  proteciing  the  debtors. 
The  same  idea  is  found  in  a  statute  of  the  Plymouth  Colony  in  1682  (infra,  p.  507),  re- 
quiring the  keeping  of  books  of  account,  and  in  similar  continental  statutes  of  modern 
times.  How  far  away  the  practices  of  the  upper  courts  in  England  as  moulded  by  the 
jury  system  had  got  from  those  of  the  earlier  times,  still  surviving  in  the  lower  courts, 
may  be  seen  when  Blackburn  said  in  1845  (Sale,  112,  note),  "The  Code  Napoleon  is 
very  precise  in  its  directions  as  to  the  books  of  brokers,  but  not  more  so  than  with 
regard  to  those  of  other  traders.  ...  It  is  difficult  to  say  whether  an  English  mer- 
chant who  was  compelled  to  submit  his  stock-book  .  .  .  once  a  year  to  be  examined 
by  the  Mayor  and  Recorder,  or  a  Master  in  Chancery  ;  or  an  English  lawyer  required 
to  give  credence  to  traders'  books  as  proof  qf  what  was  stated  in  them,  would  be  most 
inclined  to  resent  the  order  as  unnatural."  But  in  a  leading  English  treatise  (1  Tayl. 
Ev.  (8th  ed.)  s.  713),  it  has  been  suggested  that  the  modern  doctrine  might  well  be 
modified. 

Without  attempting  to  trace  the  matter  with  fulness,  it  will  be  useful  to  add  here 
a  few  cases  in  their  order. 

Bovni  V.  Detest,  Tothill,  90  (1639).  Shop-books  read  as  an  evidence  at  the  hear- 
ing.    Mich.  15  Car. 

Crouch  V.  Drury,  1  Keble,  27  (1661).  In  evidence  to  o  jury,  Twisdbn  [J.],  ob- 
served a  case  betwixt  Lee  and  Lee,  that  the  book  of  any  merchant  is  no  good  proof  nor 
may  not  be  allowed  to  be  read  touching  any  debt  due  to  him  ;  but  of  any  debt  against 
himself,  it  may  be  good  enough  ;  which  was  agreed.     Per  Curiam. 

Smart  v.  Williams,  Comb.  247  (1694).  Trial  at  bar  in  ejectment  for  lands  in  Corn- 
wall. .  .  .  [One  Mr.  Browne,  a  scrivener,  had  died.  It  was  necessary  to  prove  that  a 
consideration  had  been  paid  by  a  certain  purchaser.  The  report,  with  no  further  expla- 
nation of  the  point,  goes  on] :  Quaere.  Whether  a  scrivener's  book  be  evidence  to  prove 
a  consideration  paid.  Zevinz  [counsel  for  defendant].  No  sure,  no  more  than  a  trades- 
man's book.  Holt,  Ch.  J.  Not  for  himself,  but  for  another  it  is  ;  so  a  tradesman's 
book  after  his  death.  We  have  allowed  a  bursar's  book  of  a  college  for  evidence.  It 
was  proved  that  the  lord  of  the  plaintiff  is  surviving  executor  of  Secretary  Coventry, 
and  the  consideration  proved  paid  by  Mr.  Coventry,  s.  c.  (semble)  Anonymous,  1 
Lord  Raym.  745  (1694).  It  was  said  per  Ouriam.,  that  a  shop-book  is  not  evidence 
for  the  tradesman,  but  is  good  evidence  against  him  or  for  a  stranger.  The  same 
law  of  a  scrivener's  book  for  money  paid  by  him  or  received  to  the  use  of  a  stranger, 
or  the  book  of  a  bursar  of  a  college.  » 

Blackelor  v.  Crofts,  Comb.  348  (1695).  Case  for  the  executrix  of  an  attorney  for 
fees  and  solicitation  ;  the  plaintiff  gave  in  evidence  a  bill  made  by  the  testator  in  his 
lifetime.  Serjeant  Wright,  pro  defendente  objected,  that  it  was  not  signed  by  him, 
neither  could  have  been  given  in  evidence  for  him  in  his  life,  and  therefore  shall  not  be 
evidence  for  his  executrix.  But  Holt  said,  that  the  book  of  a  man  that  makes  regular 
entries  might  be  evidence  for  him,  and  perhaps  several  of  these  things  could  not  in 
their  nature  be  proved  by  record.  —  Ed. 
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death  of  the  servant,  and  that  he  used  to  make  such  entries  of  debts, 
&c.  It  was  allowed  by  Holt,  Chief  Justice,  to  be  good  evidence,  with- 
out proof  of  the  delivery  of  the  goods,  &c.  And  he  said,  this  was  as 
good  proof  as  the  proof  of  a  witness's  hand  (who  was  dead)  subscribed 
to  a  bond,  &c.  And  (by  him)  notwithstanding  the  Statute  of  7  Jac.  1, 
c.  12,  says,  that  a  shop-book  shall  not  be  evidence  after  the  year,  yet  he 
did  not  hold  such  book  to  be  good  evidence  within  the  year  alone. 


FORD  V.   HOPKINS. 

At  Nisi  Prids.     1699-1700. 

[Reported  1  Salk.  283.]  i 

Trover  for  million-lottery-tickets ;  upon  evidence  it  appeared,  that 
the  plaintiff  had  given  the  tickets  in  question  to  a  goldsmith  to  receive 
the  money  due  on  them  ;  that  some  payments  were  due,  and  some  were 
not ;  that  this  goldsmith  had  received  tickets  of  the  defendant,  and  given 
a  note  to  pay  him  so  many  million-lottery-tickets ;  that  the  plaintiff's 
tickets  were  delivered  to  the  defendant  by  the  goldsmith  upon  this  note. 
It  was  insisted  on,  that  this  note  under  the  goldsmith's  hand  could  be  no 
evidence  against  the  plaintiff;  but  it  was  read.  And  Holt,  C.  J.,  said, 
that  the  way  and  manner  of  trading  is  to  be  taken  notice  of,  and  the 
best  proof  that  the  nature  of  the  thing  will  afford  is  only  required. 
When  goldsmiths  give  their  notes,  no  witnesses  are  by ;  and  their 
notes  to  pay  money  or  tickets  are  evidence  of  the  receipt  of  money. 


PRICE  V.  THE   EARL   OF  TORRINGTON. 
At  Nisi  Prius.     1703. 

[Reported  2  Lord  Raym.  873.] 

In  indebitatus  assumpsit  for  beer  sold  and  delivered  to  the  defend- 
ant, upon  non  assumpsit  pleaded,  at  the  trial  at  Guildhall  before  Holt, 
Chief  Justice,  the  evidence  against  the  defendant  was,  that  the  usual 
way  of  th^  plaintiff's  trading  was,  that  the  drayman  came  every  night 
to  the  plaintiff's  clerk,  and  gave  account  to  him  of  all  the  beer  that  he 
had  delivered  that  day  ;  and  an  entry  was  made  of  it  in  a  book,  which 
the  drayman  and  clerk  subscribed ;  and  that  there  was  such  an  entry  of 

. ■ barrels  of  beer  delivered  to  the  defendant,  &c.,  and  that  the 

drayman  was  dead,  and  the  subscription  was  proved  to  be  of  his  writ- 
ing. And  Holt,  Chief  Justice,  held  this  good  evidence  to  charge  the 
defendant.     And  a  verdict  was  given  against  him,  &c. 

1  A  part  of  the  case  is  omitted. 
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WOODNOTH  V.  LORD  COBHAM. 
Exchequer.     1724. 

[Reported  Bunhury,  180.] 

A  LAT  improprietor  prefers  his  bill  for  great  tithe  of  the  parish  of 
Thornbrough  in  the  County  of  Buckingham ;  the  defendant  insisted 
that  there  was  a  payment  of  fifteen  shillings  and  four  pence  to  the 
vicar,  in  lieu  of  the  tithes  of  the  Chantry  pastures  (which  were  in  de- 
mand) and  to  prove  this,  produced  accounts  of  one  Edward  Chaplin, 
who  was  steward  to  the  defendant's  father,  wherein  there  were  entries 
of  this  payment:  but  it  was  objected  for  the  plaintiff",  that  though  a 
parson's  or  a  vicar's  book  (where  it  appeared  that  payments  were  made) 
were  evidence,  yet  never  admitted  in  the  case  of  him  who  has  the  fee  ; 
but  per  Curiam  {dissentiente  Baron  Price)  even  old  rent  rolls  (where 
it  appears  payments  have  been  made,  &c.)  are  good  evidence  ;  and  they 
ordered  these  entries  to  be  read.  But  nota,  by  Baron  Gilbert,  they 
ought  to  be  read,  because  no  better  evidence  can  be  had ;  but  if  Ed- 
ward Chaplin  had  been  alive,  they  ought  not.^ 


Upon  an  issue  out  of  Chancery  [3  May,  1 738]  to  try  whether  eight 
parcels  of  Hudson's  Baj'  stock,  bought  in  the  name  of  Mr.  Lake,  were 
in  trust  for  Sir  Stephen  Evans,  his  assignees  (the  plaintiffs)  showed 
first,  that  there  was  no  entry  in  the  books  of  Mr.  Lake  relating  to  this 
transaction.  Secondly-,  six  of  the  receipts  were  in  the  hands  of  Sir 
Stephen  Evans,  and  there  was  a  reference  on  the  back  of  them  by 
Jeremy  Thomas  (Sir  Stephen's  book-keeper)  to  the  book  B.  B.  of  Sir 
Stephen  Evans.  Thirdly,  Jeremy  Thomas  was  proved  to  be  dea,d,  and 
upon  this  the  question  was,  whether  the  book  of  Sir  Stephen  Evans 
referred  to,  in  which  was  an  entry  of  the  payment  of  the  monej^,  should 
be  read.  And  the  Court  of  King's  Bench,  at  a  trial  at  bar,  admitted 
it  not  only  as  to  the  six,  but  likewise  as  to  the  other  two  in  the  hands 
of  Sir  Biby  Lake,  the  son  of  Mr.  Lake. 

Theory  of  Evidence,  93  (1761).^ 

1  "Books  of  account,  memorandums,  &c.,  of  a  preceding  vicar  may  be  made  use  of 
as  evidence  for  a  successor  to  support  his  demands  in  case  of  tithes,  &c.  Per  Bury, 
Ch.  B.,  and  Baron  Price  in  my  Lord  Arundel's  Case,  Wiltshire  (E.  R.),  and  per  Cur. 
in  Shohrooke's  Case."  12  Vin.  Abr.  255,  pi.  3.  Bury  was  Chief  Baron  in  the  years 
1716-1722. —Ei). 

2  This  book  is  a  part  of  what  was  afterwards  published  under  the  name  of  Buller's 
Nisi  Prius.  But  in  fact  that  volume  consisted  of  the  collections  of  Bathurst,  J.,  the 
ancle  of  BuUer,  and  it  had  been  first  published  anonymously  in  1760,  when  BuUer  was 
a  boy  of  sixteen.    See  Advertisement  to  Onslow's  Nisi  Prius,  and  ante  409,  note.  —  Ed. 
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GLYNN  V.  THE  BANK  OF  ENGLAND. 

Chancert.    November  3,  1750. 
[Reported  2  Ves.  38.] 

A  BILL  was  brought  by  the  representatives  of  Nicholas  Harding  of 
Kingston  against  the  defendants,  touching  several  bank  notes,  which 
were  said  not  to  be  existing,  but  lost.  The  bill  was  founded  on  the 
loss,  praying  a  decree  for  the  payment  upon  offering  to  give  security  to 
refund  and  indemnify  the  defendants,  in  case  any  other  claim  should  be 
made  on  them.  There  was  no  proof  of  the  actual  loss  of  these  notes, 
or  of  their  being  in  the  actual  possession  of  the  testator  at  or  before  his 
death,  except  as  to  a  paper  in  the  handwriting  of  testator,  found  after 
his  decease,  containing  a  list  of  these,  together  with  several  other  notes, 
which  were  marked  as  received  by  testator.  The  defendants  therefore 
refused  to  accept  the  terms  offered,  which,  they  said,  they  never  did,- 
but  where  it  appears  to  have  been  the  party's  propert)'.. 

Lord  Chancellor,  thinking  it  a  hard  case,  ordered  it  to  stand  over  for 
the  bank  to  consider  of  it ;  and  afterwards,  in  1741,  directed  an  issue  to 
try  whether  these  notes  were  the  testator's  property  or  not. 

The  issue  never  having  been  tried,  a  supplemental  bill  was  now 
brought,  and  a  petition  to  rehear ;  the  length  of  time  which  had  since 
passed,  without  any  other  demand  made  on  the  defendants,  having 
made  the  plaintiffs'  ease  stronger  for  the  presumption  of  the  loss ;  but 
that,  if  the  court  should  think  proper  to  direct  an  issue,  it  should  direct 
that  the  above  list  should  be  read  in  evidence  to  the  jury  ;  for  whose 
consideration  it  would  be,  whether  it  was  proof  of  the  testator's  prop- 
erty, in  like  manner  as  the  court  has  directed  a  man's  own  answer  to 
be  read  before  a  jury.  .  .   . 

LoBD  Chancellor  [Hardwicke].  .  .  .  The  single  question  now  before 
me  is,  as  to  the  admissibility  of  this  list  as  evidence  ;  which,  it  is  insisted, 
may  be  read  by  the  representatives  of  Nicholas  Harding  to  prove  that  at  or 
about  the  time  of  his  death  he  had  in  his  possession,  or  was  entitled  to 
these  notes.  It  is  insisted  upon  two  ways  :  first,  that  it  is  proper  legal 
evidence  of  this  demand  on  the  bank ;  next,  supposing  it  not  strictl}' 
so,  that  it  is  a  sort  of  evidence  this  court  ought  to  admit  in  a  ease  of 
this  kind ;  because  this  bill  is  to  have  payment  of  the  money  not  abso- 
lutely, but  on  security  to  indemnify  the  bank  against  any  other  demand 
for  the  notes ;  therefore  the  court  ought  to  read  this  paper ;  and  that  it 
is  sufficient  to  found  a  decree  of  this  court  upon  such  security. 

As  to  the  latter  question,  whether  there  is  a  difference  between  this  and 
a  court  of  law,  I  am  of  opinion  there  is  not ;  and  it  would  be  of  mischiev- 
ous consequence  to  lay  down  a  different  rule  of  evidence  in  equity  from 
what  it  would  be  at  law.  The  rules  of  evidence  in  general  are  the  same  in 
both  courts  as  to  the  matter  of  fact ;  and  this  is  a  demand  at  law.  .  .  . 
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If  the  plaintiff  is  in  the  right  in  coming  into  tliis  court  upon  the  offer 
of  security,  and  lays  before  me  legal  evidence,  I  ought  tc-  read  it ; 
which  brings  it  to  the  other  question.  I  am  unwilling  to  give  a  strict 
opinion  ;  but  thus  far  I  will  go.  Several  cases  are  cited  to  support  it. 
The  rule  is,  that  a  man  cannot  make  evidence  for  himself.  What  he 
writes  or  says  for  himself  cannot  be  evidence  of  his  right,  and  conse- 
quently cannot  be  for  his  representatives  claiming  in  his  right  and  place  ; 
although  I  will  not  say  how  length  of  time  may  var}'  it ;  but  otherwise 
it  cannot  be  any  more  than  for  himself.  As  to  the  cases  cited  to  prove 
that  it  maj',  the  first  is  that  of  indorsements  by  an  obligee  of  the  pa}-- 
ment  of  interest ;  but  that  is  different,  it  is  not  a  case  to  prove  the 
original  right  to  the  thing  in  demand  at  all.  Indorsements  by  obligee 
of  the  payment  of  interest  of  a  bond,  are  evidence  against  that  obligee, 
originally,  in  the  nature  of  the  thing  ;  and  the  other  is  only  consequential 
evidence  to  take  it  out  of  the  presumption  arising  from  length  of  time, 
that  he  ought  to  have  the  benefit  of  it  on  the  other  hand  ;  and  in  that 
case  (Serle  v.  Lord  Harrington)  I  take  it,  the  indorsements  were 
made  and  bore  date  within  the  twentj'  j'ears  ;  for  if  those  indorsements 
were  dated  after  the  expiration  of  twenty  years,  though  they  were  evi- 
dence of  the  actual  payment  of  interest  after  that  time,  thej'  would  not 
be  evidence  to  take  it  out  of  the  presumption.  Another  case  was  that 
of  tradesmen  and  shop-books,  which  turns  the  other  waj' :  and  no  in- 
stance, where  entered  in  a  man's  own  hand,  that  they  have  been  ad- 
mitted after  an3-  length  of  time  as  evidence.  At  the  time  of  making 
the  Act  of  Parliament  of  James  I.  there  was  an  opinion  growing  up 
that  after  a  certain  length  of  time  a  man's  own  shop-books  should  be 
evidence  for  him  after  the  j'ear,  to  prevent  which  was  that  Act  of  Par- 
liament made,  as  I  have  been  informed  by  Lord  Eaymond  i  upon  con- 
sulting him.  It  was  to  take  away  that  opinion,  that  after  the  year  that 
might  be  evidence.  It  is  true  there  are  several  instances  where  such  books, 
and  brewers'  books,  entered  by  servants  used  to  make  the  entries,  have 
been  admitted,  they  being  dead  ;  but  that  is  not  the  present  case,  which 
is  of  entries  by  himself  in  loose  papers  of  the  dates  and  numbers  and 
contents  of  these  bills.  The  case  nearest  to  this,  and  which  may  make 
this  deserve  to  be  considered  at  law,  was  that,  where  the  question  was, 
whether  Sir  Biby  Lake  should  be  considered  a  trustee  for  Sir  Stephen 
Evans,  which  was  tried  in  B.  R.,  where  the  shop-books  of  Sir  Stephen 
Evans  were  admitted  to  be  read  as  evidence  after  a  length  of  time  ;  but 
they  were  entered  by  servants,  and  do  not  prove  that  if  made  by  him- 
self they  would  be  admitted.  That  went  a  great  way,  and  was  a  new 
case.  Another  case  was  of  receipts  by  a  parson  of  tithes,  which  has 
been  admitted  for  his  successor,  and  goes  a  great  way,  but  differs  in 
some  measure  ;  the  parson  knowing  these  entries  cannot  benefit  himself 
nor  his  property,  his  representative  having  nothing  to  do  with  the  living, 
but  for  his  successor,  who  stands  indifferent  to  him ;  nor  is  it  to  be  pre- 

'  The  immediate  predecessor  of  Lord  Hardwicke  as  Chief  Justice  of  the  King's 
Bench.     He  died  in  1733.  —  Ed. 
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sutned  false  entries  would  be  made  by  him  for  his  successor.  Then 
why  should  not  this  be  tried  at  law,  as  it  has  been  directed  ?  It  stands 
just  before  me,  as  it  would  on  the  trial.  ... 

But  I  am  of  opinion  this  evidence  cannot  be  admitted,  not  that  it  is 
by  no  means  admissible,  but  that  it  stands  before  me  just  as  before  a 
court  of  law,  and  therefore  ought  to  go  to  law,  although  I  know  no  in- 
stance of  a  court  of  law  going  so  far. 

The  decree  must  be  aflSrmed  and  the  supplemental  bill  dismissed. 


LEFEBUEE  v.   WORDEN. 

Chancery.    November  16,  1750. 

[Reported  2  Ves.  5i.] 

On  exceptions  by  defendants  to  the  Master's  report,  a  question  of 
fact,  by  whom  two  several  mortgages  were  paid  off ;  whether  with  the 
money  of  Gabriel  Armiger,  whose  representatives  were  the  defendants, 
or  of  Judick  Armiger,  his  mother,  to  whom  the  plaintiffs  were  repre- 
sentatives ;  the  Master  having  reported  the  payment  to  be  by  the 
mother  and  with  her  raonej'. 

A  deed  not  proved  in  the  cause  was  offered  in  evidence,  it  being  said 
to  have  been  read  before  the  Master ;  but  there  was  no  proof  of  that ; 
but  the  deed  by  its  antiquity  proving  itself,  being  about  thirt\--three 
years  standing,  and  it  appearing  material  to  the  cause,  and  admitted  on 
both  sides  that  the  parties  were  not  bound  by  what  was  read  before  a 
Master,  but  might  on  exceptions  be  let  in  to  read  what  they  should 
think  material ;  it  was  allowed  to  be  read. 

An  entry  by  Gabriel  in  his  book  of  accounts  was  offered  as  evidence 
for  defendants,  for  which  he  cited  Wilkinson  v.  Hern,  January  18, 
1744;  but  the  reading  it  was  objected  to. 

LoKD  Chancellor  said,  it  was  common  experience  that,  though  what 
is  sworn  by  an  answer  positively  cannot  be  read  in  evidence,  yet  the  court 
allows  weight  to  that  answer,  so  far  as  to  take  notice  of  it  as  a  founda- 
tion for  an  inquiry.*  If  then  an  answer,  unsupported  by  proof,  might 
have  that  weight,  an  entry  in  books  of  account  of  testator  seems  a  proper 
ground  for  the  court  to  let  in  and  give  attention  to  it,  so  far  as  to  be  a 
foundation  for  an  inquiry.  It  was  now  open  whether  this  was  proper 
to  be  read  as  evidence  ;  and  he  was  doubtful  about  it.  He  inclined  not 
to  read  it  at  present,  but  to  go  through  the  cause,  hear  ail  the  other 
evidence  on  both  sides,  and  see  how  it  bore  connection  with  the  several 
facts,  and  judge  whether  there  was  occasion  for  it  or  not. 

After  hearing  the  evidence,  he  was  of  opinion,  on  the  best  considera- 
tion, that  this  entry  ought,  under  the  circumstances  of  the  present  case 
(which  is  a  case  of  inquiry),  to  be  read  ;  and  it  was  desirable  to  let  in 
1  Compare  Holt,  C.  J.,  in  London  v.  Wood,  12  Mod.  pp.  678-679.  —  Ed. 
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all  lights  in  so  dark  a  case  ;  the  court  would  judge  of  its  weight  after- 
ward. It  must  be  admitted  that,  by  the  rules  of  evidence  no  entry  in  a 
man's  own  books  by  himself  can  be  evidence  for  himself  to  prove  his 
demand.  So  far  the  courts  of  justice  have  gone  (and  that  was  going  a 
good  way,  and  perhaps  broke  in  upon  the  original  strict  rules  of  evi- 
dence), that  where  there  was  such  evidence  by  a  servant  known  in  trans- 
acting the  business,  as  in  a  goldsmith's  shop  by  a  cashier  or  book- 
keeper, such  entr^-,  supported  on  the  oath  of  that  servant,  that  he  used 
to  make  entries  from  time  to  time,  and  that  he  made  them  trulj',  has 
been  read.  Farther,  where  that  servant,  agent,  or  book-keeper  has 
been  dead,  if  there  is  proof  that  he  was  the  servant  or  agent  usually' 
employed  in  such  business,  was  intrusted  to  make  such  entries  b}'  his 
master,  that  it  was  the  course  of  trade  ;  on  proof  that  he  was  dead,  and 
that  it  was  his  handwriting,  such  entry  has  been  read  (which  was  Sir 
Biby  Lake's  Case) ,  and  that  was  going  a  great  way  ;  for  there  it  might  be 
objected  that  such  entry  was  the  same  as  if  made  by  the  Master  himself; 
yet  by  reason  of  the  difficulty  of  making  proof  in  cases  of  this  kind,  the 
court  has  gone  so  far.  There  is  no  case,  where  an  entry  by  the  party 
himself  has  been  admitted  to  be  read,  because  it  was  merely  his  own 
declaration,  unless  Wilkinson  v.  Hern  ;  of  which  he  could  not  find  he 
had  taken  anj-  note  ;  which  might  be  from  its  being  heard  on  exceptions, 
on  which  seldom  anj'thing  arose  as  matter  of  precedent ;  but  it  was 
read  there  on  a  different  ground,  viz.  as  evidence  to  show  the  discharge 
or  application  of  the  money  by  the  person  making  the  paj'ment ;  for  it 
was  a  general  payment,  and  the  fact  of  payment  not  disputed.  But 
whether  there  was  such  an  authority  or  not,  it  is  a  reasonable  distinc- 
tion, that  though  an  entry  in  a  man's  own  books  maj'  not  be  evidence 
originally  to  prove  a  right  or  the  demand  in  question,  yet  where  the 
sum  is  clearly  made  out  to  be  paid  out  of  his  propert}-,  it  ma^-  be  evi- 
dence to  prove  the  application  of  it,  according  to  the  rule,  that  whoever 
pays  money,  it  must  be  received  according  to  the  direction  and  mode 
the  pajer  imposes  on  it.  That  was  certainly  going  a  considerable  way, 
but  does  not  come  up  to  the  present ;  because  there  the  payment  was 
clearly  admitted,  and  the  question  was  only  concerning  the  application  ; 
here  the  payment  is  not  admitted,  but  drawn  by  inference  from  another 
fact,  that  on  that  day  the  mother  sold  the  bank  stock  she  received  the 
money  arising  from  the  sale  thereof,  which  is  argued  to.be  arising  from 
the  sale  of  the  bank  stock  of  the  son,  because  the  original  transfer  pro- 
ceeded from  him,  and  that  it  was  his  money  received  by  her ;  so  that 
the  payment  made  here  is  proved  by  deduction  from  other  circumstances. 
But  the  ground  that  must  be  gone  upon  in  this  case  is  that  this  is  an  in- 
quiry before  the  Master,  on  which  it  is  directed  by  the  court  that  all 
papers,  writings,  &c.  should  be  produced  before  him  ;  and  the  intent 
was  that  all  kinds  of  circumstances  should  be  produced  ;  and  therefore 
this  paper  is  not  to  be  considered  as  offered  to  prove  originally  the  de- 
mand of  the  defendants,  but  to  corroborate  the  other  evidence  offered 
for  the  defendants,  and  to  rebut  the  plaintiffs'  evidence.  The  plaintiffs 
have  proved  and  read  a  paper,  drawn  up  by  the  solicitor  of  the  mother, 
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and  her  own  dictating,  and  a  declaration  of  what  was  her  demand  on 
her  son  on  her  own  part ;  which  amounts  only  to  her  own  declaration, 
—  no  stronger  than  if  it  had  appeared  in  writing  under  her  hand  to  be 
claimed  by  her.  If  that  is  admitted  (which  is  admitted  not  as  strictly 
her  demand,  but  as  a  claim  made  bj-  her  in  her  life,  between  her  and 
her  solicitor,  of  such  a  sum  due  to  her),  why  may  not  the  court  on  the 
same  foundation  suffer  to  be  read  this  enti-y  in  the  son's  account,  as  a 
claim  made  by  him  to  this  sum  in  his  life,  and  standing  on  the  same 
foot  with  this  other  paper,  and  in  a  dark  case  where  there  is  an  inquiry 
before  the  Master,  and  all  circumstances  directed  to  be  produced?  On 
that  foundation  only  must  it  be  read,  not  as  original  evidence  of  the 
demand  ;  the  weight  of  it  will  be  judged  of  afterward. 

Lord  Chancellor,  summing  up  all  the  circumstances,  delivered  his 
opinion,  that  the  strength  of  the  evidence  was  on  the  side  of  the  de- 
fendants, that  the  mortgages  were  paid  off  with  the  son's  money.  .  .  . 

The  exceptions  therefore  were  allowed. 


COOPEE  V.   MAESDEN. 
At  Nisi  Prius.     1793. 

[Reported  1  Fsp.  1.] 

Assumpsit  for  money  lent  and  advanced,  with  the  usual  counts. 
To  prove  payment  of  a  draft  at  a  banker's,  a  clerk  of  the  banking 
house  was  called ;  who  produced  one  of  the  books  belonging  to  the 
house,  in  which  payment  of  the  draft  in  question  was  entered.  He 
was  asked  if  the  entry  was  in  his  own  handwriting.  He  said  not; 
that  it  was  the  handwriting  of  a  person  who  had  been  a  clerk  in  the 
house  at  the  time  when  the  draft  was  mentioned  to  have  been  paid, 
whose  handwriting  he  swore  it  was  ;  but  that  that  clerk  was  then  gone 
to  the  East  Indies,  and  was  not  likely  to  return.  The  counsel  for  the 
plaintiff  objected  to  the  receiving  of  this  evidence,  the  entiy  in  the 
book  not  being  in  the  handwriting  of  the  witness  himself.  For  the 
dfefendant  it  was  contended,  that  this  case  was  analogous  to  that  of  a 
witness  to  any  deed,  bond,  or  instrument  in  writing ;  in  which  case, 
if  the  subscribing  witness  is  abroad,  and  so  not  amenable  to  the  process 
of  the  court,  that  it  was  the  constant  practice  to  allow  the  proof  of  his 
handwriting  as  sufficient  proof  of  the  execution  of  the  deed,  bond,  or 
instrument  to  which  his  name  was  so  subscribed. 

Lord  Kenton  said.  That  in  the  case  put  by  the  defendant's  counsel, 
that  it  was  the  practice  to  admit  the  proof  of  the  execution  of  deeds 
and  bonds,  by  proving  the  handwriting  of  the  subscribing  witness, 
where  it  appeared  that  he  was  abroad ;  but  that  that  was  the  case  of  a 
mere  instrumentary  witness,  and  could  not  govern  the  present :  That 
the  rule  of  evidence  was  clear,  that  entries  in  the  books  of  bankers,  or 
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persons  keeping  books  respecting  their  trade  or  business,  could  onlj-  be 
proved  by  the  clerks  who  had  made  the  entries,  inasmuch  as  they  might 
give  some  material  evidence,  independent  of  the  mere  entrj"  In  the 
books,  from  having  some  acquaintance  with  the  dealings  upon  which 
the  entries  were  founded ;  whereas  a  mere  instrumentarj'  witness  was 
only  called  to  subscribe  his  name  in  evidence  only  of  the  execution  of 
the  instrument  to  which  he  subscribed  it.  He  was  therefore  of  opinion 
that  the  evidence  offered  in  this  case  was  inadmissible ;  and  accord- 
ingly rejected  it. 

Qarrow  and  Russell,  for  the  plaintiff. 

Ershine,  for  the  defendant. 


Sutton  et  al.  v.  Gregory  et  al.  Peake's  Add.  Cas.  150  (1797).  As- 
sumpsit against  the  drawers  of  a  bill  of  exchange  for  £930  accepted 
but  not  paid.  A  witness  was  called,  who  proved  that  by  an  entry  in  a 
notary's  book  bj'  a  clerk  since  deceased,  it  appeared  that  this  bill  had 
been  presented.  Gibbs  objected  that  this  was  not  sufficient  evidence 
of  the  fact.  Lord  Kenton  was  of  opinion  it  was,  and  instanced  the 
case  of  goods  sold  where  an  entr^-  by  a  person  deceased  had  been 
admitted.  Verdict  for  plaintiffs} 


PRITT  V.   FAIRCLOVGH  et  al. 

At  Nisi  Prius.     1812. 

[Reported  3  Camp.  305.] 

This  was  an  action  for  not  accounting  for  goods  sent  out  by  the 
plaintiffs  from  London,  to  be  sold  on  commission  by  the  defendants  in 
the  West  Indies.  A  notice  was  served  upon  the  defendants  to  produce 
all  the  letters  written  to  them  by  the  plaintiffs  ;  and  a  letter  was  given 
in  evidence,  written  to  the  plaintiffs  by  the  defendants,  in  which  they 
acknowledge  the  receipt  of  a  letter  from  the  plaintiffs,  dated  18tb  De- 
cember, 1807.  This  letter,  which  was  alleged  to  contain  a  copy  of  the 
invoice  of  the  goods,  together  with  directions  for  selling  them,  being 
called  for,  was  not  produced.  The  plaintiffs  then  proposed  to  give 
secondary  evidence  of  its  contents ;  and  with  this  view  called  one*  of 
their  clerks,  who  swore  that  when  this  letter  was  written,  and  a  con- 

1  Sikes  V.  Marshal!.,  2  Esp.  705  (1798).  Assumpsit  on  three  promissory  notes. 
Plea  of  the  general  i^sue.  .  .  .  Holroyd,  for  the  plaintiffs,  proposed  to  read  entries 
made  in  the  plaintiffs'  books,  of  payments  on  account  of  the  notes  in  question  ;  and  as 
the  clerk  who  made  those  entries  was  dead,  he  offered  to  give  evidence  of  his  hand- 
writing. Lord  Kenton.  It  can't  be  done.  Since  the  statute  of  James,  books  are 
not  evidence  after  the  year  ;  this  is  going  much  further.  Such  evidence  has  never 
been  admitted,  and  I  can't  receive  it.  .  .  .  Verdict,  for  the  plaintiffs.  —  Ed. 
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siderable  time  before  and  after,  one  Forbes,  now  deceased,  was  entering 
clerk  in  their  house ;  the  constant  course  of  business  was,  for  the 
senior  partner  to  write  all  the  letters  ;  thej'  were  then  handed  over  to 
Forbes,  who  copied  them  in  the  letter-book,  and  immediately  after 
sent  them  off  by  the  post ;  the  witness  had  frequently  compared  the 
copies  so  taken  with  the  originals,  and  always  found  them  correct.  In 
the  book  which  was  produced  there  appeared  entered  in  the  hand- 
writing of  Forbes,  what  professed  to  be  a  copy  of  a  letter  from  the 
plaintiffs  to  the  defendants,  dated  18th  December,  1807 ;  the  witness 
never  saw  the  original ;  but  he  had  no  doubt,  from  the  course  of  busi- 
ness, that  an  original  letter,  of  the  same  tenor  with  the  cop}',  had  been 
written  by  the  senior  partner  of  the  house,  and  regularly  forwarded  to 
the  defendants  the  day  it  bore  date.  The  question  was.  Whether  the 
entry  in  the  letter-book  in  the  handwriting  of  Forbes  could,  under 
these  circumstances,  be  read  to  prove  the  contents  of  the  letter? 

Scarlett,  for  the  defendants,  insisted  that  the  entry  was  no  evidence 
without  previous  proof  that  a  letter,  of  which  it  was  a  correct  copy,  had 
been  written  and  regularly  sent  off  by  the  post. 

Lord  Eli.enborough.  The  rules  of  evidence  must  expand  accord- 
ing to  the  exigencies  of  society.  I  remember  the  innovation  of  re- 
ceiving evidence  of  the  handwriting  of  attesting  witnesses  abroad  to 
prove  the  execution  of  deeds.  This  entry,  I  think,  is  reasonable  evi- 
dence to  prove  the  contents  of  the  letter  of  18th  December,  1807,  which 
the  defendants  acknowledge  they  received,  and  which  they  do  not  pro- 
duce upon  a  notice  for  that  purpose.  We  know  that  it  is  the  habit  of 
merchants  to  keep  such  a  book ;  and  a  witness  has  sworn  that  the 
book  in  question  was  kept  with  great  punctuality.  Therefore,  if  the 
entry  in  Forbes's  handwriting  were  not  admitted,  there  would  be  no 
way  in  which  the  most  careful  merchant  could  prove  the  contents  of  a 
letter  after  the  death  of  his  entering  clerk.  I  will  therefore  allow  the 
entry  to  be  read  as  prima  facie  evidence,  and  the  defendants  maj' 
rebut  it  by  producing  the  original. 

The  plaintiffs  had  a  verdict.^ 

Garrow,  8.  G.,  and  Marryat,  for  the  plaintiffs. 


WELSH  V.   BARRETT. 

Supreme  Judicial  Court  of  Massachusetts.     1819. 

[Reported  15  Mass.  380.] 

This  was  assumpsit  by  the  plaintiff  as  indorsee,  against  the  defend- 
ant as  indorser,  of  a  promissory  note,  dated  the  26th  of  November, 
1814,  payable  in  sixty  days  with  grace.     Trial  upon  the  general  issue 

1  And  so  Hagedorn  v.  Beid,  3  Camp.  377  (1813),  and  Champney  v.  Peck,  1  Stark. 
326  (1816). —Ed. 
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at  the  last  November  term.  The  note  was  lodged  in  the  State  Bank 
for  collection.  The  plaintiff,  being  called  ujDon  to  prove  a  demand  upon 
Peter  Dickerman,  the  maker  of  the  note,  and  reasonable  notice  to  the 
defendant  as  indorser,  stated  that  the  messenger  of  the  bank,  who  had 
delivered  the  usual  printed  notice,  was  dead,  and  proved  his  death.  He 
then  proved  hy  the  cashier  of  said  bank,  that,  pursuant  to  the  regula- 
tions of  the  bank,  the  said  messenger  had  kept  a  book,  in  which  he 
entered  his  doings  with  respect  to  notices  to  promisors  and  indorsers 
of  notes  belonging  to  the  bank  or  left  there  for  collection.  The  bj-laws 
of  the  bank  made  it  part  of  his  dut}-  to  keep  such  a  book,  and  to  take 
an  oath  faithfully  to  perform  his  duty,  which  was  admmistered.  A  book 
was  produced  at  the  trial,  which  the  cashier  testified  was  the  book  kept, 
for  the  purpose  aforesaid,  bj'  the  deceased  messenger.  In  that  book 
were  entries  of  the  names  of  promisors  and  indorsers  on  promissory 
notes,  and  certain  figures  and  memoranda,  which  the  easliier  testified 
were  in  the  handwriting  of  the  deceased  messenger,  and  were  the  min- 
utes made  by  him  of  his  doings  with  respect  to  such  notes.  Objection 
was  made  to  the  admission  of  the  book  in  evidence,  which  objection 
was  overruled;  and  the  jury  were  instructed,  if  tliey  were  satisfied 
from  the  entries  and  memoranda  that  demand  had  been  made  and 
notice  given,  in  the  present  case,  on  the  day  when  the  note  became 
due,  they  might  find  their  verdict  for  the  plaiutifl'.  There  was  a  fur- 
ther objection  to  the  admission  of  tiie  messenger's  book,  founded  upon 
the  evidence  that  the  messenger  was  under  obligation  to  the  bank,  hy  a 
stipulation  that  he  would  faithfully  perform  his  dutj'.  It  was  suggested 
that  for  this  cause  he  was  interested,  and  could  not  be  a  witness,  if 
alive  ;  and  that,  for  the  same  reason,  his  book  could  not  be  admitted. 
A  verdict  was  returned  for  the  plaintiff;  and  if  the  said  evidence  ought 
not  to  have  been  admitted,  the  verdict  was  to  be  set  aside,  and  the  plaintiff 
to  be  nonsuit :  otherwise  judgment  was  to  be  rendered  on  the  verdict. 

Qorham  and  Peabody,  for  the  plaintiff. 

Webster,  for  the  defendant,  contended  that  the  book  in  question 
ought  not  to  have  been  received  in  evidence.  .  .  .  Price  v.  The  Earl  of 
Torrington  was  the  case  of  the  shopkeeper's  books,  and  the  proof  was 
of  the  delivery  of  the  articles ;  and  that  is  one  of  the  excepted  cases. 
But  the  authority  of  that  case  is  doubtful.  It  has  been  questioned,  and 
does  not  seem  to  have  received  the  approbation  of  subsequent  judges, 
or  of  the  profession.  It  is  conformable  perhaps  to  our  American  prac- 
tice :  but  it  is  not  certain  that  it  would  now  be  acted  upon  by  the  Eng- 
lish courts.  It  certainly  would  not  be  extended  by  analogy.  ...  If 
this  evidence  be  admitted,  where  will  the  rule  stop  ?  —  Not  with  banks  ; 
for  banks  have  no  more  right  to  use  the  memoranda  of  deceased  agents 
in  evidence,  than  other  persons.  —  Not  with  proof  of  notice  on  bills  and 
notes :  because  there  is  as  much  reason  why  other  facts,  payment,  for 
example,  should  be  proved  in  the  same  way.  It  must  come  to  this : 
that  if  a  person  puts  his  agent  under  oath  to  perform  his  duty,  the 
memoranda  of  that  agent,  of  acts  done  by  him,  shall,  after  his  death, 
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be  evidence  to  bind  third  persons.  This  would  be,  it  is  conceived,  a 
vast  innovation  upon  the  existing  law  of  evidence.  It  would  be  evi- 
dence ex  parte  ;  and  it  would  be  parol  evidence,  not  delivered  under 
the  sanction  of  a  judicial  oath. 

Parker,  C.  J.,  delivered  the  opinion  of  the  court.  The  question 
presented  in  this  case  appeared  to  us  at  first  to  require  but  little  atten- 
tion ;  because  the  person,  who  is  supposed  to  have  given  the  notice, 
being  dead,  and  a  memorandum  sworn  to  have  been  in  his  handwriting, 
in  a  book  kept  by  him  for  that  purpose,  having  been  produced  ;  it  was 
thought  to  fall  within  the  general  rule,  which  requires  the  best  evidence 
the  nature  of  the  case  admits  of.  What  a  person  having  in  charge  a 
particular  trust  or  duty  does  in  pursuance  of  that  trust  or  duty,  is  a 
fact,  which  may  be  proved  by  other  testimon}'  than  that  of  the  party 
who  does  the  act,  when  he  is  dead  and  his  testimony  entirely-  lost.  For 
it  cannot  be  required  in  cases  of  everj'  day's  occurrence,  and  when  a 
multitude  of  the  same  kind  of  acts  is  required  of  the  same  person  almost 
every  day,  that  the  expense  and  trouble  of  perpetuating  his  testimony, 
in  the  mode  prescribed  bj"  the  statute  for  perpetuating  evidence,  should 
be  requisite.  Thus,  a  runner  or  messenger  of  a  bank  being  dead,  it 
would  be  proper  to  prove  bj'  other  witnesses,  that  thej'  saw  him  go 
from  the  bank  with  the  common  notifications,  towards  the  house  or 
store  of  a  party  to  be  charged  ;  that  they  saw  him  go  into  the  store 
or  house,  and  on  his  coming  out  saw  him  making  entries  in  his  mem- 
orandum book ;  and  then  such  book  being  produced,  with  memoranda 
relative  to  the  facts  necessary  to  be  proved  :  the  whole  is  certainly  very 
safe  evidence  to  lay  before  a  jury,  upon  the  point  whether  the  requisite 
notice  was  given  or  not ;  and  the  other  party  having  opportunity  to  con- 
tradict it,  or  to  deny  the  effect  of  the  circumstances  proved,  a  verdict 
may  be  safely  founded  upon  such  facts.  It  is  analogous  to  the  excep- 
tions to  other  general  rules  of  evidence.  The  original  writing  or  eon- 
tract,  upon  which  a  party  is  attempted  to  be  charged,  or  on  which  a 
defence  may  rest,  is  to  be  produced,  when  the  party  claiming  under  it  • 
is  the  rightful  possessor  of  such  original.  Yet  on  proving  it  to  be  de- 
stro3'ed  or  lost,  he  may  prove  the  contents  of  the  paper.  When  the 
best  evidence  is,  without  the  fault  of  the  party,  out  of  his  power  so  that 
it  cannot  be  produced,  the  next  in  degree  must  be  resorted  to,  or  jus- 
tice would  often  fail.  It  has  been  suggested  that  a  notarial  certificate 
ought,  in  such  cases,  to  be  obtained.  But  the  objection  would  lie  full 
as  strongly  against  that,  as  against  the  evidence  admitted  in  this  case. 
It  would  be  an  extrajudicial  oath,  by  which  the  declaration  would  be 
attempted  to  be  sanctioned  :  and  hitherto  notarial  certificates,  of  facts 
happening  in  the  state,  have  not  been  admitted  as  evidence,  unless 
they  relate  to  bills  of  exchange,  or  protests  in  relation  to  ships  and  \es- 
sels :  and  in  the  latter  case  they  are  never  considered  as  evidence, 
except  in  contradiction  to  evidence  given  in  regular  form  bj-  the  party 
making  the  protest.  Cases  are  not  wanting  in  the  English  books,  to 
show  the  admissibility  of  evidence,  such  as  was  received  at  the  trial  of 
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this  cause.  The  case  of  Price  v.  The  Earl  of  Torrington,  is  most  in 
point.  That  action  was  for  beer  sold  and  delivered  ;  and  the  evidence 
was,  that  the  usual  waj'  of  dealing  was,  that  the  dra3-man  came  every 
night  to  the  clerk  of  the  beer-house,  and  gave  him  an  account  of  the 
beer  he  had  delivered  out ;  which  the  clerk  set  down  in  a  book  kept  for 
that  purpose,  to  which  the  drayman  set  his  hand  ;  and  that  it  was  his 
handwriting  set  to  the  book.  In  the  case  before  us  the  evidence  was, 
that  it  was  not  only  usual,  but  the  official  'dutj'  of  the  messenger,  when- 
ever he  had  delivered  notices  to  makers  and  indorsers  of  promissory 
notes,  to  make  a  memorandum  thereof  in  a  book  kept  bj'  him  for  that 
purpose ;  that  the  messenger  was  dead  ;  that  the  book  produced  was 
his  book,  kept  for  that  use  ;  and  that  the  memorandum  relied  upon  in 
this  action  was  in  his  handwriting.  It  seems  impossible  for  two  cases 
to  be  more  parallel.  But  it  is  said,  that  this  case  is  of  doubtful  author^ 
ity,  and  has  been  questioned  bj^  eminent  men.  It  has  never  been  over- 
ruled, nor  have  we  ascertained  that  it  is  considered  as  a  questionable 
case.  It  is  cited  as  law  in  the  most  approved  digests.  It  is  true  that 
in  a  case  subsequent  to  this.  Lord  Eaymond  rejected  the  book  of  a 
cooper  who  was  dead,  which  book  was  offered  to  prove  the  delivery  of 
wines.  But  he  recognized  Lord  Torrington^ s  Case  without  disapprov- 
ing it ;  saying  that  the  case  before  him  differed  from  it,  because  in  the 
first  case  the  witness  saw  the  drayman  sign  the  book  every  night.  This 
seems  not  to  be  a  difference  in  principle  ;  for  in  both  cases  the  ques- 
tion turned  upon  the  memorandum  of  a  dead  man  ;  and  the  jur^-  might, 
in  the  latter  case  as  well  as  the  former,  have  been  entrusted  with  the 
evidence.  Other  cases  were  referred  to  by  the  counsel  for  the  plaintiff, 
upon  which  this  point  may  be  considered  as  supported.  But  it  is  not 
necessary  to  multiply  authorities  ;  for  the  principle  seems  to  be  founded 
in  good  sense,  and  public  convenience.  What  a  man  has  said  when  not 
under  oath,  may  not  in  general  be  given  in  evidence,  when  he  is  dead, 
because  his  words  may  be  misconstrued  and  misrecollected,  as  well  as 
because  it  cannot  be  known  that  he  was  under  any  strong  motive  to  de- 
clare the  truth.  Yet  there  are  well-known  exceptions  to  this  rule,  as  in 
questions  concerning  pedigree.  But  what  a  man  has  actualh'  done  and 
committed  to  writing,  when  under  obligation  to  do  the  act,  it  being  in 
the  course  of  the  business  he  has  undertaken,  and  he  being  dead  ;  there 
seems  to  be  no  danger  in  submitting  to  the  consideration  of  the  jury.  The 
case  of  Cooper  v.  Marsden  has  been  cited,  and  is  thought  to  be  deci- 
sive against  the  position  here  taken.  In  that  case.  Lord  Kenyon  re- 
jected the  evidence  offered  of  an  entry  made  by  a  clerk  in  a  merchant's 
book,  the  clerk  being  absent  in  India.  It  is  a  sufficient  answer  to  this 
case,  that  the  clerk  was  alive ;  and  although  it  would  have  put  the 
plaintiff  to  great  inconvenience  to  procure  his  testimony,  yet  it  might 
have  been  obtained,  and  therefore  the  case  did  not  fall  within  the  prin- 
ciple established  in  Lord  Torrington' s  Case.  All  that  can  be  inferred 
from  this  case  is,  that  the  judge  would  not  extend  the  doctrine  which 
had  been  before  established.   Nor  is  it  probable  that  it  will  be  extended 
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here,  so  as  to  produce  any  inconveniences.  The  case  of  a  merchant's 
clerk,  however,  who  may  die,  would  be  likely  to  be  thought  analogous 
to  the  case  before  us.  For  there  would  seem  to  be  no  good  reason  why 
proof  of  entries  made  by  him  should  not  be  received  as  evidence,  in  a 
case  proper  for  the  admission  of  a  merchant's  books  as  evidence. 

Judgment  on  the  verdict. 


NICHOLLS   V.   WEBB. 
Supreme  Court  of  the  United  States.     1823. 

\lieyoTUd  8  WUaloii,  326.] 

Error,  to  the  District  Court  of  Louisiana.  This  was  a  suit  brought 
by  petition,  according  to  the  course  of  proceedings  in  Louisiana,  by 
Webb,  the  defendant  in  error,  against  NichoUs,  the  plaintiff  in  error, 
upon  a  promissory  note,  dated  the  15th  of  January,  1819,  made  by 
one  Fletcher,  for  the  sum  of  4880  dollars,  payable  to  the  order  of 
Nicholls,  at  the  Nashville  Bank,  and  indorsed  by  NichoUs,  by  his  agent, 
to  Webb.  The  answer  of  the  defendant  below  denied  such  a  demand, 
and  notice  of  non-payment,  as  were  necessarj'  to  render  him  liable  as 
indorser.  At  the  trial  it  appeared  in  evidence,  that  the  note  became 
due  on  the  18th  of  July,  which  was  Sunday.  The  demand  of  payment 
of  the  maker  was  made,  and  notice  of  non-payment  to  the  indorser 
was  given,  at  the  request  of  the  plaintiff  below,  by  one  Washington 
Perkins,  a  notary  pubhc,  who-  died  before  the  trial.  The  original  pro- 
test was  annexed  to  the  plaintiff's  petition,  and  was  drawn  up  accord- 
ing to  the  usual  formula  of  that  instrument,  stating  a  demand  and 
refusal  of  payment  at  the  Nashville  Bank,  on  Saturday,  the  17th  of 
July,  the  18th  being  Sunday,  and  that  he,  the  notary,  "  duly  notified 
the  indorsers  of  the  non-payment."  The  plaintifl'  offered  this  protest, 
among  other  evidence,  to  support  his  cause,  together  with  the  deposi- 
tion of  Sophia  Perkins,  the  daughter  of  the  notary.  This  witness 
stated,  in  her  deposition,  that  her  father  kept  a  regular  record  of  his 
notarial  acts,  and  uniformly  entered,  in  a  book  kept  by  himself,  or 
caused  the  deponent  to  enter,  exact  copies  of  the  notes,  bills,  &c., 
which  he  protested ;  and  in  the  margin  opposite  to  the  copj'  of  the 
protest,  made  memorandums  after  notification  to  indorsers,  if  anj-,  of 
the  fact  of  such  notification,  and  the  manner ;  and  that  his  notarial 
records  had  been,  ever  since  his  death,  in  the  house  where  she  lived. 
And  to  her  deposition  she  annexed,  and  verified  as  true,  a  copj'  of  the 
protest  in  this  case.  The  copy  of  the  protest  stated  the  demand  (as 
supposed  by  mistake)  to  have  been  made  on  the  19th,  instead  of  the 
17th  of  July,  1819,  and  contained  the  following  memorandum  on  the 
margin.'  "Indorser  duly  notified  in  writing  19th  of  July,  1819,  the 
last  day  of  grace  being  Sunday,  the  18th.     Washington  Perkins."     In 
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other  respects  the  protest  was  in  the  same  form  with  that  annexed 
as  the  original  to  the  plaintiffs  petition.  The  defendant  below  ob- 
iected  to  the  admission  of  this  protest  and  deposition  in  evidence,  but 
his  objection  was  overruled  bj'  the  Court.  Whereupon  the  defendant 
excepted,  and  the  jury  returned  a  verdict  for  the  plaintiff ;  upon  which, 
the  Court,  according  to  tlie  usual  practice  in  Louisiana,  ascertained  the 
sum  due,  and  rendered  judgment.  The  cause  was  then  brought  by  writ 
of  error  to  this  Court. 

This  cause  was  argued  by  Mr.  Eaton,  and  Mr.  C.  J.  Ingersoll,  for 
the  plaintiff  in  error,  and  by  Mr.  Sergeant,  for  the  defendant  in  error. 
But  as  the  grounds  of  argument  and  the  authorities  are  so  full}'  stated 
in  the  opinion  of  the  Court,  it  has  not  been  thought  necessary  to  report 
their  arguments. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.  This  is  a 
writ  of  error  to  the  District  Court  of  Louisiana.  The  suit  was  brought 
by  Mr.  Webb,  as  indorsee,  against  Mr.  Nicholls,  as  indorser  of  a  prom- 
issory note,  dated  the  15th  of  January,'  1819,  and  made  b}'  Thomas  H. 
Fletcher,  for  the  sum  of  4880  dollars,  payable  to  Nicholls  or  order,  at 
the  Nashville  Bank,  and  indorsed  by  Nicholls,  by  his  agent,  to  the 
plaintiff.  The  note  became  due  on  the  18th  of  Jul}-,  which  being  Sun- 
daj^,  the  note,  of  course,  was  payable  on  the  preceding  Saturday.  The 
cause  came  on  for  trial  upon  petition,  and  answer,  according  to  the 
usual  course  of  proceedings  in  Louisiana,  the  answer  setting  up,  among 
other  things,  a  denial  of  due  demand,  and  notice  of  non-payment ;  and 
upon  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff.  The  court, 
thereupon,  ascertained  the  sum  due,  and  entered  judgment  for  the 
plaintiff,  according  to  what  is  understood  to  be  the  usual  practice  of 
that  State. 

Several  questions  have  been  argued  at  the  bar,  which  may  be  at  once 
laid  out  of  the  case,  since  they  do  not  arise  upon  the  record  ;  and  we 
maj',  therefore,  proceed  to  examine  that  alone  upon  which  any  judg- 
ment was  pronounced  in  the  Court  below. 

From  the  issue  in  the  cause,  the  burthen  of  proof  of  due  demand  of 
payment,  and  due  notice  of  the  non-payment  to  Nicholls,  rested  on  the 
plaintiff.  It  appears  that  the  demand  was  made,  and  notice  given,  at 
the  request  of  the  plaintiff,  by  one  Washington  Perkins,  a  notary 
public,  who  died  before  the  trial.  The  original  protest  was  annexed  to 
the  plaintiff's  petition,  and  contained  the  usual  language  in  this  instru- 
ment, statirlg  a  demand,  and  refusal  of  payment  at  the  Nashville  Bank, 
on  the  17th  of  July,  the  18th  being  Sunday,  and  that  he,  the  notary, 
"  duly  notified  the  indorsers  of  the  non-payment."  Among  other  evi- 
dence to  support  the  plaintiff's  case,  he  offered  this  protest,  together 
with  the  deposition  of  Sophia  Perkins,  the  daughter  of  the  notary. 
She  stated,  in  her  deposition,  that  her  father  kept  a  regular  record  of 
his  notarial  acts,  and  uniformly  entered,  in  a  book  kept  by  himself,  or 
caused  the  deponent  to  do  it,  exact  copies  of  the  notes,  bills,  &c. ;  and 
in  the  margin  opposite  to  the  copy  of  the  protest  made  memorandums 
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after  notification  to  indorsers,  if  any,  of  the  fact  of  such  notification, 
and  tlie  manner ;  and  tliat  his  notarial  records  had  been,  ever  since  his 
death,  in  the  house  where  she  lived.  And  to  her  deposition,  she  an- 
nexed, and  verified  as  true,  a  copy  of  the  protest  in  this  case.  The_ 
copy  of  the  protest  states  the  demand  (most  probably  by  mistake)  to 
have  been  made  on  the  19th,  instead  of  the  17th  of  July,  1819,  and 
contains  a  memorandum  on  the  margin:  "  Indorser  duly  notified  in 
writing  19th  of  Julj',  1819,  the  last  day  of  grace  being  Suudaj',  the 
18th.  Washington  Periiins."  In  other  respects  the  protest  is  the 
same  in  form  as  that  annexed  to  the  petition.  To  the  introduction  of 
this  deposition,  as  well  as  of  the  protest,  as  evidence,  the  defendant, 
Nicholls,  objected,  and  his  objection  was  overruled  by  the  Court,  and 
the  papers  were  laid  before  the  jur^-.  A  bill  of  exceptions  was  taken 
to  the  decision  of  the  Court  in  so  admitting  this  evidence  ;  and  the  sole 
question  now  before  us  is,  whether  that  decision  was  right.  What  that 
evidence  might  legally  conduce  to  prove,  or  what  its  effect  might  be,  if 
properly  admitted,  is  not  now  a  question  before  us.  It  was  left  to  the 
jury  to  draw  such  inferences  of  fact  as  the}'  might  justly  draw  from  it ; 
and  whether  they  were  right  or  wrong  in  their  inferences  we  cannot 
now  inquire. 

It  does  not  appear  that,  by  the  laws  of  Tennessee,  a  demand  of  the 
paj-ment  of  promissory  notes  is  required  to  be  made  by  a  notarj-  public, 
or  a  protest  made  for  non-payment,  or  notice  given  by  a  notary  to  the 
indorsers.  And  by  the  general  commercial  law,  it  is  perfectly  clear, 
that  the  intervention  of  a  notary  is  unnecessary  in  these  cases.  The 
notarial  protest  is  not,  therefore,  evidence  of  itself,  in  chief,  of  the  fact 
of  demand,  as  it  would  be  in  cases  of  foreign  bills  of  exchange ;  and 
in  strictness  of  law,  it  is  not  an  official  act.  But,  we  all  know,  that,  in 
point  of  fact,  notaries  are  very  commonly  employed  in  this  business ; 
and  in  some  of  the  States  it  is  a  general  usage  so  to  protest  all  dis- 
honored notes  which  are  lodged  in,  or  have  been  discounted  by  the 
bank.  The  practice  has,  doubtless,  grown  up  from  a  sense  of  its  con- 
venience, and  the  just  confidence  placed  in  men  who,  from  their  habits 
and  character,  are  likely  to  perform  these  important  duties  with  punc- 
tuality and  accuracy.  We  may,  therefore,  safely  take  it  to  be  true  in 
this  case,  that  the  protesting  of  notes,  if  not  strictly  the  duty  of  the 
notary,  was  in  conformity  to  general  practice,  and  was  an  employment 
in  which  he  was  usually  engaged.  If  he  had  been  alive  at  the  trial, 
there  is  no  question  that  the  protest  could  not  have  been  given  in  evi- 
dence, except  with  his  deposition,  or  personal  examination,  to  support 
it.  His  death  gives  rise  to  the  question,  whether  it  is  not,  connected 
with  other  evidence,  and  particularly  with  that  of  his  daughter,  admis- 
sible secondary  evidence  for  the  purpose  of  conducing  to  prove  due  de- 
mand and  notice. 

The  rules  of  evidence  are  of  great  importance,  and  cannot  be  de- 
parted from  without  endangering  private  as  well  as  public  rights. 
Courts  of  law  are,  therefore,  extremely  cautious  in  the  introduction  of 
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any  new  doctrines  of  evidence  which  trench  upon  old  and  established 
principles.  Still,  however,  it  is  obvious,  that  as  the  rules  of  evidence 
are  founded  upon  general  interest  and  convenience,  the)'  must,  from 
time  to  time,  admit  of  modifications,  to  adapt  them  to  the  actual  condi- 
tion and  business  of  men,  or  they  would  worlc  manifest  injustice ;  and 
Lord  EUenborough  has  very  justly  observed,  that  they  must  expand 
according  to  the  exigencies  of  society.  J^ritt  v.  Fairdough,  3  Camp. 
Rep.  305.  The  present  case  affords  a  striking  proof  of  the  correctness 
of  this  remark.  Much  of  the  business  of  the  commercial  world  is  done 
through  the  medium  of  bills  of  exchange  and  promissory  notes.  The 
rules  of  law  require  that  due  notice  and  demand  should  be  proved,  to 
charge  the  indorser.  What  would  be  the  consequence,  if,  in  no  in- 
stance, secondary  evidence  could  be  adniitted,  of  a  nature  like  the 
present?  It  would  materiallj' impair  the  negotiability  and  circulation 
of  these  important  facilities  to  commerce,  since  few  persons  would  be 
disposed  to  risk  so  much  property  upon  the  chance  of  a  single  life  ;  and 
the  attempt  to  multiply  witnesses  would  be  attended  with  serious  in- 
conveniences and  expenses.  There  is  no  doubt  that,  upon  the  prin- 
ciples of  law,  protests  of  foreign  bills  of  exchange  are  admissible 
evidence  of  a  demand  upon  the  drawee  ;  and  upon  what  foundation 
does  this  doctrine  rest,  but  upon  the  usage  of  merchants,  and  the  uni- 
versal convenience  of  mankind?  There  is  not  even  the  plea  of  abso- 
lute necessity  to  justify  its  introduction,  since  it  is  equally  evidence, 
whether  the  notary  be  living  or  dead.  The  law,  indeed,  places  a  confi- 
dence in  public  ofHcers  ;  but  it  is  here  extended  to  foreign  officers  act- 
ing as  the  agents  and  instruments  of  private  parties. 

The  general  objection  to  evidence,  of  the  character  of  that  now  be- 
fore the  Court,  is,  that  it  is  in  tlie  nature  of  hearsaj-,  and  that  the  party 
is  deprived  of  the  benefit  of  cross-examination.  That  principle  also 
applies  to  the  case  of  foreign  protests.  But  the  answer  is^  that  it  is 
the  best  evidence  the  nature  of  the  case  admits  of.  If  the  party 
is  dead,  we  cannot  have  his  personal  examination  on  oath ;  and  the 
question  then  arises,  whether  there  shall  be  a  total  failure  of  justice,  or 
secondary'  evidence  shall  be  admitted  to  prove  facts,  where  ordinary 
prudence  cannot  guard  us  against  the  effects  of  human  mortality  ?  "Vast 
sums  of  money  depend  upon  the  evidence  of  notaries  and  messengers 
of  banks ;  and  if  their  memorandums,  in  the  ordinary  discharge  of 
their  duty  and  employment,  are  not  admissible  in  evidence  after  their 
death,  the  mischiefs  must  be  very  extensive. 

But  how  stand  the  authorities  upon  this  subject?  Do  they  as  inflex- 
ibly lay  down  the  general  rule  as  the  objection  seems  to  imply?  The 
written  declarations  of  deceased  persons,  and  entries  in  their  books, 
have  been  for  a  long  time  admitted  as  evidence,  upon  the  general 
ground,  that  they  were  made  against  the  interest  of  the  parties.  Of 
this  nature  are  the  entries  made  by  receivers  of  money  charging  them- 
selves, rentals  of  parties,  and  bills  of  lading  signed 'by  masters  of 
vessels.     More  than  a  century  ago,  it  was  decided,  that  the  entries  in 
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the  books  of  a  tradesman,  made  by  a  deceased  shopman,  yvere  admis- 
sible as  evidence  of  the  delivery  of  the  goods,  and  of  other  matters 
there  stated  within  his  own  knowledge.  So,  in  an  action  on  a  tailor's 
bill,  a  shop-book  was  allowed  as  evidence,  it  being  proved  that  the 
servant  who  wrote  the  book  was  dead,  and  that  this  was  his  hand,  and 
he  was  accustomed  to  make  the  entries.  In  the  case  of  Higham  v. 
Midgeway,  10  East's  Eep;  109,  it  was  held  that  the  entry  of  a  mid- 
wife in  his  books,  in  the  ordinary  course  of  his  business,  of  the  birth  of  a 
child,  accompanied  by  another  entry  in  his  ledger,  of  the  charge  for  the 
service,  and  a  memorandum  of  payment  at  a  subsequent  date,  was  ad- 
missible evidence  of  the  time  of  the  birth.  ~  It  is  true  that  Lord  Ellen- 
borough,  in  giving  his  own  opinion,  laid  stress  upon  the  circumstance, 
that  the  entry  admitting  payment  was  to  the  prejudice  of  the  partj', 
and,  therefore,  like  the  case  of  a  receiver.  But  this  seems  very  arti- 
ficial reasoning,  and  could  not  apply  to  the  original  entry  in  the  day 
book,  which  was  made  before  payment ;  and  even  in  the  ledger  the 
payment  was  alleged  to  have  been  made  six  months  after  the  service. 
So  that,  in  truth,  at  the  time  of  the  entry,  it  was  not  against  the  party's 
interest.  And  Mr.  Justice  Le  Blanc,  in  the  same  case,  after  observing, 
that  he  did  not  mean  to  give  any  opinion  as  to  the  mere  declarations 
or  entries  of  a  midwife  who  is  dead,  respecting  the  time  of  a  person's 
birth,  being  made  in  a  matter  peculiarly  within  the  knowledge  of  such 
a  person,  as  it  was  not  necessary  then  to  determine  that  question,  sig^ 
nificantly  said,  "I  would  not  be  bound  at  present  to  say  that  they  are 
not  evidence.''  In  the  recent  case  of  Hagedorn  v.  Reid,  3  Camp.  Eep. 
379,  in  a  suit  on  a  policy  of  insurance  where  a  license  was  necessary, 
the  original  not  being  found,  it  was  proved,  that  it  was  the  invariable 
practice  of  the  plaintiflTs  office  (he  being  a  policy  broker),  that  the  clerk 
who  copies  any  license,  sends  it  off  by  post,  and  makes  a  memorandum 
on  the  copy  of  his  having  done  so ;  and  a  copy  of  the  license  in  ques- 
tion was  produced  from  the  plaintiffs  letter-book,  in  the  handwriting 
of  a  deceased  clerk,  with  a  memorandum  on  it,  stating  that  the  original 
was  sent  to  Doorman ;  and  a  witness,  acquainted  with  the  plaintiff's 
mode  of  transacting  business,  swore  that  he  had  no  doubt  the  original 
was  sent  according  to  the  statement  in  the  memorandum.  Lord  El- 
lenborotigh  held  this  to  be  sufficient  evidence  of  the  license.  And  in 
Pritt  V.  Fairdough,  3  Camp.  Rep.  305,,  the  same  learned  judge  held, 
that  the  entry  of  a  copy  of  a  letter  in  the  letter-book  of  a  party,  made 
by  a  deceased  clerk,  and  sent  to  the  other  party,  was  admissible  in 
evidence,  the  letter-book  being  punctually  kept,  to  prove  the  contents 
of  the  letter  so  sent.  And  he  observed,  on  that  occasion,  that  if  it 
were  not  so,  there  would  be  no  way  in  which  the  most  careful  merchant 
could  prove  the  contents  of  a  letter  after  the  death  of  his  entering 
clerk. '  !  The  case  of  Welsh  v.  Barrett,  which  has  been  cited  at  the 
bar  from  the  Massachusetts  Reports,  is  still  more  directly  in  point.  It 
was  there  held  that  the  memorandums  of  a  messenger  of  a  bank,  made 
in  the  usual  course  of  his.  emplo3'ment,  of  demands  on  promisors,  and 
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notices  to  indorsers,  in  respect  to  notes  left  for  collection  in  the  bank, 
were,  after  his  decease,  admissible  evidence  to  establish  such  demands 
and  notices.  And  the  learned  Chief  Justice  of  the  Court,  on  that  oc- 
casion, went  into  an  examination  of  the  grounds  of  the  doctrine,  and 
put  the  very  case  of  a  notarial  demand  and  protest  of  notes,  which  had 
been  suggested  at  the  bar  as  a  more  correct  course,  as  not  distinguish- 
able in  principle,  and  liable  to  the  same  objections  as  the  evidence 
then  before  the  Court.  We  are  entirely  satisfied  with  that  decision, 
and  think  it  is  founded  in  good  sense,  and  public  convenience.  We  think 
it  a  safe  principle,  that  memorandums  made  by  a  person  in  the  ordinarj- 
course  of  his  business,  of  acts  or  matters  which  his  duty  in  such  busi- 
ness requires  him  to  do  for  others,  in  case  of  his  death,  are  admissible 
evidence  of  the  acts  and  matters  so  done.  It  is  of  course  liable  to  be 
impugned  by  other  evidence  ;  and  to  be  encountered  by  any  presump- 
tions or  facts  which  diminish  its  credibility  or  certainty.  A  fortiori  we 
think  the  acts  of  a  public  officer,  like  a  notary  public,  admissible, 
although  the}'  may  not  be  strictly  official,  if  they  are  according  to  the 
customary  business  of  his  office,  since  he  acts  as  a  sworn  officer,  and 
is  clothed  with  public  authority  and  confidence. 

It  is,  therefore,  the  opinion  of  the  Court  that  the  evidence  excepted 
to  in  this  case  was  rightly  admitted.  The  variance  between  the  copj' 
and  the  original  protest,  as  to  the  time  of  the  demand,  might  have  been 
explained  to  the  satisfaction  of  the  jury  at  the  trial ;  but  it  forms  no 
ground  upon  which  this  Court  is  called  upon  to  express  any  opinion. 

Judgment  affirmed,  with  costs. 


CHAMBERS  v.  BEENASCONI  et  al. 
Exchequer.     1831. 

[BepoHed  \  0.  &  J.  451.] 

Assumpsit  for  money  had  and  received,  brought  by  the  plaintiff 
against  his  assignees,  to  try  the  validitj'  of  a  commission  of  bankrupt 
against  him.  The  cause  was  tried  before  Lord  Lyndhurst,  C.  B.,  at 
the  Sittings  after  last  Hilary  Term.  The  principal  question  at  the  trial 
was,  whether  the  plaintiff  had  committed  an  act  of  bankruptcy ;  and 
this  question  mainly  turned  upon  the  place  where  an  arrest  of  the  plain- 
tiff on  the  9th  of  November,  1825,  had  taken  place ;  the  evidence  for 
the  defendants  showing  that  the  arrest  took  place  at  Paddington,  and 
the  witnesses  for  the  plaintiff  proving  that  it  took  place  in  South  Mol- 
ten Street.  The  defendants  called  a  witness  of  the  name  of  Brett,  who 
stated  that  in  1825  he  was  the  assistant  of  a  sheriff's  officer  (since  de- 
ceased) ,  of  the  name  of  Wright ;  and  that  he  and  Wright  went  to  the 
plaintiff's  cottage  at  Paddington  on  the  9th  of  November  in  that  year, 
in  order  to  arrest  the  plaintiff;  that  a  servant  of  the  plaintiff's  denied 
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that  he  was  at  home ;  but  that  the  witness  and  Wright  insisted  on 
searching  the  cottage,  and  arrested  the  plaintiff  there.  E'er  the  plain- 
tiflf  evidence  was  given  to  show  that  he  was  onl^'  arrested  once,  on  the 
9th  of  November,  1825,  and  that  such  arrest  took  place  in  South  Mol- 
ton  Street.  Mr.  Birchall,  the  deputy  under-sheriff  of  Middlesex,  was 
called,  and  he  produced  a  certificate  signed  by  Wright,  the  oflScer,  and 
sent  in  hy  him  to  the  sheriff's  ofHce,  and  there  filed,  of  which  the  fol- 
lowing is  a  copy:  "  9th  November,  1825.  Arrested  Abraham  Henry 
Chambers  the  elder,  in  South  Molton  Street,  at  the  suit  of  William 
Brereton.  Thomas  Wright."  Mr.  Birchall  stated  in  his  evidence  at 
the  trial  that  the  officers  are  always  required  to  give  in  such  certificates 
immediately  after  the  caption ;  that  the  certificates  are  the  foundation 
for  the  return  of  the  writs  ;  that  the  officers  are  charged  by  their  certifi- 
cates of  tlie  caption ;  and  that  they  are  required  to  insert  in  the  certifi^ 
cates  the  place  of  arrest.^  --At  the  trial  the  certificate  in  question  was 
offered  in  evidence  for  the  plaintiff,  and  was  objected  to  by  the  defend- 
ants' counsel,  who  contended  that  it  was  not  a  document  against  the 
interest  of  the  party  making  it ;  and  that,  at  all  events,  though  it  might 
be  evidence  of  the  arrest,  it  was  not  evidence  of  the  place  where  that 
arrest  was  made.  The  evidence  was  received,  and  the  plaintiff  had  a 
verdict.  Sir  James  Scarlett  obtained  a  rule  for  a  new  trial,  on  the 
ground  (amongst  others,  on  which  the  decision  of  the  Court  did  not  pro- 
ceed), that  this  certificate  had  been  improperly  received  in  evidence. 

Campbell,  Follett,  and  Butt,  showed  cause. 

Sir  James  Scarlett,  PollocTc,  and  Hutchinson,  contra. 

Lord  Ltndhurst,  C.  B.  Confining  myself  to  the  question,  whether 
the  memorandum  of  Wright  was  properly  received  in  evidence,  I  am  of 
opinion  that  the  reception  of  such  evidence  goes  much  be5-ond  any  of  the 
cases  on  this  subject.  We  think  the  question  of  so  much  importance  that 
we  wish  the  parties  to  have  an  opportunity  of  putting  it  on  the  record. 

Batley,  B.  I  am  entirely  of  tiie  same  opinion.  I  doubt,  even  sup- 
posing that  this  paper  were  receivable  at  all,  whether  it  was  receivable 
to  prove  the  place  where  the  arrest  happened.  It  may  be  the  duty  of 
the  sheriff's  officer  to  make  a  return  to  the  sheriff  that  he  has  made  the 
arrest ;  but  it  is  not  a  necessary  part  of  that  duty  that  he  should  state 
the  particular  place  of  the  arrest.  Seeing  the  length  to  which  such  evi- 
dence would  go  if  admissible  to  prove  every  matter  which  the  oflBcer 
may  take  upon  himself  to  state  on  his  return,  my  present  impression  is 
that  the  return  is  not  evidence  as  to  the  place  of  the  arrest ;  and  indeed 
that  the  return  was  not  receivable  in  evidence  at  all.  The  principle 
acted  upon  in  the  cases  of  Doe  v.  Rohson,  15  East,  33,  Migham  v.  Bidg- 
way,  10  East,  109,  and  Mddletony.  Melton,  10  B.  &  C.  31 7,  was,  that  it 
was  against  the  interest  of  the  party  to  make  the  statement  at  the  time 
of  making  it.     Now  I  cannot  see  how  the  statement  in  the  present  case 

1  In  the  course  of  the  argument,  Mr.  Birchall  informed  the  Court  that  at  the  trial 
his  attention  had  been  directed  to  the  practice  of  the  Sheriff's  office  at  that  time,  and 
that  he  thought  that  in  1825  the  practice  of  requiring  the  officer  to  make  a  return  of 
the  place  of  the  arrest  had  not  been  adopted. 
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was  against  the  interest  of  the  officer.  He  had  a  dut3'  to  perform,  and 
the  effect  of  what  he  saj-s  is  only  this:  "1  have  done  my  duty."  I 
think -therefore  that  the  statement  in  question  does  not  fall  within  the 
principle  upon  which  the  class  of  cases  which  has  been  referred  to  were 
decided. 

Gabrow,  B.,  concurred. 

BoLLAND,  B.  From  the  commencement  of  the  argument,  it  struck 
me  that  this  statement  could  not  be  evidence.  I  have  always  consid- 
ered the  cases  which  have  been  alluded  to,  as  carrying  the  doctrine  too 
far,  and  I  should  be  verj-  sorry  to  give  any  opinion  which  might  have 
the  effect  of  carrying  it  further. 

Rule  for  new  trial  absolute. 


DOE  d.   PATTESHALL   v.  TURFORD. 
King's  Bench.     1832. 

[Beported  3  £.  d:  Ad.  890.] 

Ejectment.  At  the  trial  before  Littledale,  J.,  at  the  Hereford  As- 
sizes, 1832,  it  appeared  that  the  defendant  was  tenant  from  year  to 
year  to  the  lessor  of  the  plaintiff";  that  on  the  18th  of  July,  the  lessor 
of  the  plaintiff  had  instructed  Mr.  Bellam}',  who  was  then  in  partnership 
with  Mr.  William  Patteshall,  to  give  the  defendant  notice  to  quit  at  the 
following  Candlemas  ;  that  Bellamy,  on  the  19th  of  July,  told  his  part- 
ner William  Patteshall,  who  usually  managed  the  business  of  the  lessor 
of  the  plaintiff,  of  the  instructions  which  he  had  received  ;  that  the  latter 
prepared  three  notices  to  quit  (two  of  them  being  to  be  served  on  other 
persons),  and  as  many  duplicates ;  that  he  went  out,  and  returned  in 
the  evening,  and  delivered  to  Mr.  Bellamy  three  duplicate  notices  (one 
of  which  was  a  duplicate  of  the  notice  to  the  defendant),  indorsed  by 
him,  Patteshall.  It  was  proved  that  the  other  notices  to  quit  had  been 
delivered  bj'  Patteshall  to  the  tenants  for  whom  they  were  intended. 
The  defendant,  after  the  19th  of  July,  requested  Mr.  Bellamy  that  he 
might  not  be  compelled  to  quit.  It  was  proved  bj'  Mr.  Bellam}'  to  have 
been  the  invariable  practice  for  their  clerks,  who  usually  served  the 
notices  to  quit,  to  indorse  on  a  duplicate  of  such  notice  a  memorandum 
of  the  fact  and-  time  of  service.  The  duplicate  in  question  was  so  in- 
dors'ed.  Mr.  Patteshall  himself  had  never,  to  the  knowledge  of  Mr. 
Bellamy,  served  any  other  notices  than  these  three.  Mr.  Patteshall 
died  on  the  26th  of  February,  1832.  It  was  objected,  that  the  indorse- 
ment on  the  copy  of  the  notice  to  quit  in  the  handwriting  of  Patteshall 
was  not,  after  his  death,  admissible  evidence  of  the  delivery  of  the  no- 
tice to  the  defendant.  The  learned  judge  received  the  evidence,  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  if  the 
Court  should  be  of  opinion  that  it  ought  not  to  have  been  admitted. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

Campbell  and  H.  V.  Richards,  now  showed  cause.     Maule,  contra. 
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Lord  Tbnterden,  C.  J.  I  am  of  opinion  that  the  evidence  was  prop- 
erly received.  I  take  it  to  be  proved  that  the  practice  in  Messrs.  Bel- 
lamy and  Patteshall's  office  was,  that  anj'  person  who  undertook  to 
serve  a  notice  to  quit,  indorsed  on  the  duplicate,  at  the  time  of  the  ser- 
vice, the  fact  of  his  having  served  the  original.  Notices  to  quit  were 
usually  served  by  the  clerks,  and  not  by  the  principals  ;  but  a  principal 
might  occasionally  serve  such  a  notice,  and  we  must  assume  that  when 
a  principal  served  the  notice,  he  would  do  what  he  required  his  clerk 
to  do.  Now,  here  it  is  proved  that  Patteshall  took  the  notice  with  him 
when  he  went  out,  and  that  the  indorsement  on  it  is  in  his  handwriting. 
Then  the  indorsement,  having  been  made  in  the  discharge  of  his  duty, 
was,  according  to  the  authorities  cited,  admissible  evidence  of  the  fact 
of  the  service  of  the  original. 

LiTTLEDALE,  J.  According  to  the  testimony  of  Bellamy,  the  prac- 
tice of  the  office  was  for  every  clerk,  at  the  time  of  serving  a  notice,  to 
indorse  on  a  duplicate  a  memorandum  of  that  fact.  If  the  notice  in 
question  had  been  served  by  a  deceased  clerk,  his  indorsement  on  the 
duplicate,  coupled  with  proof  of  the  practice  of  the  office,  would  have 
been  sufficient  evidence  of  the  service.  Then  the  next  question  is, 
whether  Patteshall  having  served  it  himself,  his  indorsement  is  tanta- 
mount to  a  clerk's.  I  think  it  is  ;  for  it  must  be  assumed  that  he  would 
do  what  he  requiiied  his  clerk  to  do.  Here  Patteshall  took  out  the  no- 
tices :  his  going  out  and  delivering  two  of  the  notices  is  proved ;  and 
the  indorsement  on  this  duplicate  must  have  been  contemporaneous  with 
the  fact  of  service ;  for  Bellamy  says,  that  on  that  night  or  the  next 
morning  Patteshall  delivered  to  him  the  duplicates,  and  that  all  these 
were  indorsed  by  him. 

Parke,  J.  I  am  also  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  only  question  in  the  case  is,  whether  the  entry  made 
by  Mr.  Patteshall  was  admissible  in  evidence,  and  I  think  it  was,  not 
on  the  ground  that  it  was  an  entry  against  his  own  interest,  but  because 
the  fact  that  such  an  entry  was  made  at  the  time  of  his  return  from  his 
journej',  was  one  of  the  chain  of  facts  (there  are  many  others)  from 
which  the  delivery  of  the  notice  to  quit  might  lawfully  be  inferred. 
That  delivery  might  be  proved  by  direct  evidence,  as  by  the  testi- 
mony of  the  person  who  made  it,  or  saw  it  made ;  it  miglit  be  proved 
also  by  circumstantial  evidence,  as  manj'  facts  ordinarily  are  which  are 
of  much  greater  importance  to  the  interests  of  mankind,  and  followed 
by  much  more  serious  consequences.  In  this  point  of  view,  it  is  not  the 
matter  contained  in  tlie  written  entry  simply  which  is  admissible,  but  the 
fact  that  an  entry  containing  such  matter  was  made  at  the  time  it  pur- 
ports to  bear  date,  and  when  in  the  ordinary  course  of  business  such  an 
entry  would  be  made  if  the  principal  fact  to  be  proved  had  really  taken 
place.  The  making  of  that  written  contemporaneous  memorandum  is 
one  circumstance  ;  the  request  by  the  lessor  of  the  plaintiff  to  Mr.  Bel- 
lamy to  give  the  notice  to  quit,  the  subsequent  communication  hy  Bel- 
lamy  to  Patteshall,  his  departure  and  return,  when  the  entry  was  made, 
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the  actual  delivery  of  other  notices  to  quit  to  other  tenants  taken  out 
at  the  same  time,  the  defendant's  request  that  he  might  not  be  obliged 
to  quit,  are  other  circumstances,  which,  coupled  with  the  proof  of  the 
practice  in  the  office,  lead  to  an  inference,  bej'ond  all  reasonable  doubt, 
that  the  notice  in  question  was  delivered  at  the  time  stated  in  the  mem- 
orandum. The  learned  counsel  for  the  defendant  has  contended  that 
an  entry  is  to  be  received  in  two  cases  only  ;  first,  where  it  is  an  ad- 
mission against  the  interest  of  a  deceased  party  who  makes  it,  and 
secondlj',  where  it  is  one  of  a  chaiu  or  combination  of  facts,  and  the 
proof  of  one  raises  a  presumption  that  another  has  taken  place  :  but  it 
is  contended  that  the  facts  here  do  not  fall  within  the  latter  branch  of 
the  rule,  because  Mr.  Patteshall  who  served  the  notice  was  not  shown  to 
have  been  in  the  habit  of  serving  notices.  I  agree  in  the  rule  as  laid 
down,  but  I  think  that,  in  the  second  case,  a  necessarj'  and  invariable 
connection  of  facts  is  not  required  ;  it  is  enough  if  one  fact  is  ordinarilj* 
and  usually  connected  with  the  other :  and  it  appears  to  me  that  the 
present  case  is  not,  in  its  circumstances,  an  exception  to  that  part  of 
the  rule.  It  was  proved  to  be  the  ordinary  course  of  this  office  that 
when  notices  to  quit  were  served,  indorsements  lilje  that  in  question 
were  made  ;  and  it  is  to  be  presumed  that  Mr.  Patteshall,  one  of  the 
principals,  observed  the  rule  of  the  office  as  well  as  the  clerks.  It  is  to 
be  observed,  that  in  the  case  of  an  entry  falling  under  the  first  head  of 
the  rule,  as  being  an  admission  against  interest,  proof  of  the  handwrit- 
ing of  the  party,  and  his  death,  is  enough  to  authorize  its  reception  ;  at 
whatever  time  it  was  made  it  is  admissible  ;  but  in  the  other  case  it  is 
essential  to  prove  that  it  was  made  at  the  time  it  purports  to  bear  date  ; 
it  must  be  a  contemporaneous  entry.  It  is  on  the  ground  above  stated, 
as  I  conceive,  that  similar  evidence  was  received  in  Lord  Torrington's 
Case,  1  Salk.  285  ;  2  Ld.  Raym.  873 ;  Pritt  v.  Fairclough,  3  Campb. 
305  ;  Hagedorn  v.  jReid,  3  Campb.  379  ;  Champneys  v.  Peck,  1  Stark. 
N.  P.  C.  404;  Pitman  v.  Maddox,  2  Salk.  69,  and  others  of  the 
same  nature. 

Taunton,  J.  I  am  of  the  same  opinion.  A  minute  in  writing  like 
the  present,  made  at  the  time  when  the  fact  it  records  took  place,  by  a 
person  since  deceased,  in  the  ordinary  course  of  bis  business,  corrobor- 
ated b}'  other  circumstances  which  render  it  probable  that  that  fact 
occurred,  is  admissible  in  evidence.  Those  corroborating  circumstan- 
ces must  be  proved ;  and  here  many  such  circumstances  did  appear. 
The  principle  is  established  bj-  Price  v.  Lord  Torrington,  \  Salk.  285 ; 
2  Ld.  Raym.  873,  and  other  cases  which  have  been  referred  to.  It 
may  be  said  that  these  were  mere  Nisi  Prius  decisions ;  but  in  Evans 
v.  Lake,  Bull.  N.  P.  282,  which  was  a  trial  at  bar,  the  question  was, 
whether  eight  parcels  of  Hudson's  Bay  stock  were  bought  in  the  name 
of  Mr.  Lake  on  his  own  account,  or  in  trust  for  Sir  Stephen  Evans.  To 
prove  the  latter  of  these  positions,  the  assignees  of  Sir  Stephen  Evans, 
who  were  the  plaintiflTs,  first  showed  that  there  was  no  entry  in  the 
books  of  Mr.  Lake  relating  to  this  transaction;  they  then  produced 
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receipts  in  the  possession  of  Sir  S.  Evans  for  the  paj'ment  of  part  of 
the  stock,  and  on  the  back  of  the  receipts  there  was  a  reference  in  the 
handwriting  of  Sir  Stephen's  book-keeper,  since  deceased,  to  a  certain 
shop-bool£  of  Sir  Stephen.  Upon  this,  the  question  was,  whether  the 
book  so  referred  to,  in  which  was  an  entr3-  of  the  pajraent  of  money 
for  tlie  whole  of  the  stock,  should  be  read.  And  the  Court  of  King's 
Bench,  upon  the  trial,  admitted  the  entrj-,  not  only  as  to  the  part  men- 
tioned in  the  receipts,  but  also  as  to  the  remainder  of  the  stock  in  the 
hands  of  Mr.  Lake's  son.  Hule  discharged. 


Chambers  v.  Beenasconi,  1  Cr.  M.  &  R.  347  (1834).i— -In  the  Ex- 
chequer Chamber.  Error  on  a  Bill  of  Exceptions.  The  Attorney- 
General  (Campbell),  for  the  plaintiff.     Sir  James  Scarlett,  contra. 

The  judgment  of  the  Court  was  now  delivered  by  Lord  Denman, 
C.  J.  —  This  action  was  brought  by  a  person  who  had  been  declared  a 
bankrupt  against  his  assignees  for  the  purpose  of  disputing  the  validity 
of  his  commission.  On  the  tri.al  it  became  necessary  to  inquire  whether 
the  plaintiff  had  been  arrested  in  a  particular  place  (South  Molton 
Street),  on  the  9th  of  November,  1825,  by  one  Wright,  a  sheriff's  officer, 
who  died  before  the  trial,  accompanied  by  a  person  named  Brett.  To 
prove  that  the  plaintiff  had  been  so  arrested  he  tendered  evidence  of 
two  descriptions,  both  of  which  the  Chief  Baron  refused  to  receive  ;  a 
bill  of  exceptions  was  thereupon  tendered,  and  the  question  was  argued 
on  the  9th  of  Maj^  before  this  Court  of  Error.  The  first  head  of  evi- 
dence rejected  consisted  of  depositions  made  bj"  two  deceased  persons 
on  the  opening  of  the  commission  against  the  plaintiff,  which  had  been 
enrolled  of  record  in  the  Court  of  Chancery  by  the  defendants  as  as- 
signees. It  was  contended  that  they  were  admissible  against  the  de- 
fendants, first,  by  reason  of  some  supposed  privitj-  between  them,  as 
assignees,  and  the  petitioning  creditor,  who  must  have  brought  forward 
the  depositions,  and  to  whom  the  defendants  were  said  to  have  attorned 
by  acting  under  the  commission  ;  and  secondl3%  because  the  assignees 
had  substantially  affirmed  the  truth  of  the  depositions  by  causing  them 
to  be  enrolled,  and  so  making  them  evidence.  But  no  decision  or  dictum 
was  cited  in  favor  of  this  attempt ;  no  instance  was  even  cited  of  such 
evidence  ever  having  been  tendered,  often  as  it  must  have  been  de- 
sirable ;  and  we  think  the  admission  of  it  could  not  be  justified  by  any 
principle  of  law.  To  prove  the  same  fact,  the  plaintiff  tendered  a  cer- 
tificate, wriiten  and  signed  by  Wright,  the  deceased  sheriff's  officer 
before  mentioned,  stating  in  terms  that  he  arrested  the  plaintiff  on  the 
day  in  question  in  South  Molton  Street,  at  the  suit  of  one  Brereton. 
The  tender  of  this  certificate  was  preceded  by  proof,  that  it  was  part  of 
the  course  of  the  office  of  the  sheriff  of  Middlesex  to  require  a  return  in 
writing  of  the  arrest  and  of  the  place  where  it  is  made,  under  the  hand 
^  For  this  case  below,  see  ante,  p.  490. 
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of  the  officer  making  it ;  that  the  certificate  tendered  was  annexed  to  the 
writ  issued  against  the  plaintiff  on  the  8th  of  November,  1825,  at  the 
suit  of  Brereton,  of  which  writ  Wright  had  the  execution.  The  under- 
sheriff  also  proved  that  he  could  not  return  a  defendant  not  arrested, 
when  he  had  got  a  similar  certificate  of  arrest.  The  writ  and  certificate 
were  produced  by  the  under-sheriff.  Whether  the  certificate  is  evidence 
of  the  arrest  having  been  made  at  the  place  named  in  it  is  the  question 
which  we  are  now  to  decide.  The  ground  on  which  the  Attornej^-Gen- 
eral  first  rested  his  argument  for  the  plaintiff  in  error  was  not  much 
relied  on  by  him,  viz.  tliat  the  certificate  was  an  admission  against  the 
interest  of  the  party  making  it,  because  it  renders  him  liable  for  the 
body  arrested.  He  had  recourse  to  a  much  broader  principle,  and  laid 
it  down  as  a  rule,  that  an  entry  written  by  a  person  deceased  in  the 
course  of  his  duty,  where  he  had  no  interest  in  stating  an  untruth,  is  to 
be  received  as  proof  of  the  fact  stated  in  the  entry,  and  of  everj^  cir- 
cumstance therein  described,  which  would  naturally  accompany  the  fact 
itself.  The  discussion  of  this  point  involved  the  general  principles  of 
evidence  ;  and  a  long  list  of  cases,  determined  by  judges  of  the  highest 
authority,  from  that  of  Price  v.  Lord  Torrington.,  before  Holt,  C.  J., 
to  Doe  d.  Patteshall  v.  Turford,  recently  decided  by  Lord  Tenterden, 
3  B.  &  Ad.  864,  and  the  Court  of  King's  Bench,  was  cited.  After 
carefully  considering,  however,  all  that  was  argued,  we  do  not  find  it 
necessary,  and  therefore  think  it  would  not  be  proper,  to  enter  upon 
that  extensive  argument;  for  as  all  the  terms  of  the  legal  proposition 
above  laid  down  are  manifestly  essential  to  render  the  certificate  ad- 
missible, if  an}'  one  of  them  fails,  the  plaintiff  in  error  cannot  succeed  ; 
and  we  are  all  of  opinion  that  whatever  effect  may  be  due  to  an  entry^ 
made  in  the  course  of  any  office  reporting  facts  necessary  to  the  per- 
formance of  a  dut}',  the  statement  of  other  circumstances,  however 
naturally  they  may  be  thought  to  find  a  place  in  the  narrative,  is  no 
proof  of  those  circumstances.  Admitting  then,  for  the  sake  of  argu- 
ment, that  the  entry  tendered  was  evidence  of  the  fact,  and  even  of  the 
day  when  the  arrest  was  made  (both  which  facts  it  might  be  necessary 
for  the  officer  to  make  known  to  his  principal),  we  are  all  clearly  of 
opinion  that  it  is  not  admissible  to  prove  in  what  particular  spot  within 
the  bailiwick  the  caption  took  place,  that  circumstance  being  merely 
collateral  to  the  duty  done. 

Judgment  for  the  defendants. 


POOLE  V.   DICAS. 

Common  Pleas.     1835. 

[Repc/riM  1  Bing.  N.  C.  649.] 

In  an  action  on  a  bill  of  exchange  drawn  by  the  defendant,  accepted 
by  Wheeler,  and  indorsed  by  the  defendant  to  the  plaintiff,  a  notary's 
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clerk  stated  at  the  trial,  that  when  the  bill  became  due  on  Saturday, 
the  8th  of  June,  1833,  it  was  left  by  the  plaintiff  with  the  notary,  to 
demand  payment.  \  A  copy  of  the  bill  was  made  in  a  book  kept  by  the 
notary  for  that  purpose,  and  Manning,  one  of  his  clerks,  now  dead, 
went  out  about  seven  in  the  evening  to  demand  payment  of  the  ac- 
ceptor ;  in  a  short  time  Manning  returned,  and  in  the  margin  of  the 
book  containing  the  copy  of  the  bill,  wrote  by  tlie  side  of  the  copy  of 
the  bill,  "  no  effects."  This  entry  was  produced  at  the  trial,  and 
proved  to  be  in  Manning's  handwriting.  Another  clerk  made  a  similar 
entry,  from  Manning's  dictation,  in  a  separate  book  which  contained 
the  protest  for  non-paymeJit.  All  this  was  done  in  the  regular  course 
of  the  notary's  business.  On  the  Monday  following  a  letter  was  writ- 
ten to  the  plaintiff,  in  London,  apprising  him  of  the  dishonor  of  tiie 
bill,  of  which  the  defendant,  also  resident  in  London,  received  notice 
on  Tuesday  by  a  letter  put  into  the  post  on  Monday.  It  was  objected 
that  the  entrjf  made  by  Manning  ought  not  to  have  been  received  in 
evidence,  and  that  the  notice  ought  to  have  been  given  to  the  defend- 
ant on  the  Monday.  A  verdict  was  taken  for  the  plaintiff  with  leave 
for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  on  these 
grounds.     Sumfrey  having  obtained  a  rule  nisi  accordingly, 

Bompas,  Serjt.,  and  Hoggins  who  showed  cause,  relied  on  Doe  d. 
Fatteshall  v.  Turford,  3  Barn.  &  Adol.  890.  .  .  . 

Kelly  and  Humfrey^  contra,  contended  that  an  entrj^  such  as  the 
present  "is  to  be  received  in  two  cases  onl)';  first,  where  it  is  an  ad- 
mission against  the  interest  of  a  deceased  party  who  makes  it ;  and, 
secondly,  where  it  is  one  of  a  chain  or  combmation  of  facts,  and  the 
proof  of  one  raises  a  presumption  that  another  has  taken  place." 
Which  was  the  rule  acceded  to  Oy  Parke,  J.,  in  Doe  v.  Turford.  .  .  . 

TiNDAL,  C.  J.  Upon  inspection  of  the  bill,  we  are  satisfied  that  no 
question  can  arise  on  the  last  point ;  for  if  the  bill,  after  its  dishonor  on 
Saturday  evening,  were  returned  to  the  holder,  in  regular  course,  on 
Monday,  notice  could  scarcely  be  given  to  the  defendant  till  Tuesday. 
As  to  the  first  point,  which  is  of  considerable  importance,  we  think  the 
evidence  in  question  was  admissible  ;  and  we  think  it  admissible  on  the 
ground  that  it  was  an  entry  made  at  the  time  of  the  transaction,  and 
made  in  the  usual  course  and  routine  of  business  by  a  person  who  had 
no  interest  to  misstate  what  had  occurred.  If  there  were  any  doubt 
whether  it  were  made  at  the  time  of  the  transaction,  the  case  ought  to 
go  down  to  trial  again ;  but  according  to  my  impression  of  the  testi- 
monj"^  in  the  cause,  the  entr}'  was  made  at  the  time ;  had  any  ambiguity 
existed  on  that  head,  a  single  question  to  the  witness,  on  cross-exami- 
nation, would  have  cleared  it  up.  I  give  my  opinion,  therefore,  on  the 
assumption  that  the  entry  was  made  at  the  time.  And  this  does  not 
carry  the  law  farther  than  the  principle  established  in  Doe  d.  PatteshaU 
V.  Turford.  There,  it  was  the  usual  course  of  practice  in  an  attorney's 
office  for  the  clerks  to  serve  notices  to  quit  on  tenants,  and  to  indorse 
on  duplicates  of  such  notices  the  fact  and  time  of  service :  on  one  occa- 

32 
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sion,  the  attorney  himself  prepared  a  notice  to  quit  to  serve  on  a  ten- 
ant, took  it  out  with  liim  together  with  two  others  prepared  at  the 
same  time,  and  returned  to  his  office  iu  the  evening,  having  indorsed 
on  the  duplicate  of  each  notice  a  memorandum  of  service  on  the  ten- 
ant ;  two  of  them  were  proved  to  have  been  delivered  b^'  him  on  that 
occasion  ;  and  it  was  held,  on  the  trial  of  an  ejectment,  after  the  attor- 
nej-'s  death,  that  the  indorsement  so  made  by  him  was  admissible  evi- 
dence to  prove  the  service  of  the  third  notice.  In  the  present  case  it 
was  the  duty  of  the  notary's  clerii  to  present  bills  for  payment  on  the 
evening  of  the  day  when  payment  was  demandable.  After  going  out 
with  the  bill  for  the  purpose  of  presentment,  he  returns  and  makes  an 
entry  in  the  margin  of  the  book  in  which  a  copy  of  the  bill  had  been 
made  upon  its  being  left  at  the  notary's  for  the  purpose  of  presentment. 
This  was  all  in  the  ordinary'  course  of  business.  The  clerk  had  no 
interest  to  make  a  false  entry ;  if  he  had  anj*  interest,  it  was  rather  to 
make  a  true  entry  :  it  is  easier  to  state  what  is  true  than  what  is  false  ; 
the  process  of  invention  implies  trouble,  in  such  a  case  unnecessarily 
incurred ;  and  a  false  entry  would  be  likely  to  bring  him  into  disgrace 
with  his  emploj'er.  Again,  the  book  in  which  the  enlrj-  was  made  was 
open  to  all  the  clerks  in  the  office,  so  that  an  entry  if  false  would  be 
exposed  to  speedy  discoverj'.  The  entry  being  thus  prima  facie  con- 
sistent with  truth,  there  are  many  accompanying  circumstances  which 
tend  to  confirm  its  correctness  ;  and  the  letter  addressed  to  the  holder 
on  Monday  to  apprise  him  of  the  presentment  and  dishonor  of  the  bill 
is  a  link  in  the  chain  which  gives  consistency  to  the  whole.  It  has 
been  argued  that  the  decision  in  Doe  v.  Turf  or  d  can  only  be  sup- 
ported on  the  supposition  that  no  other  evidence  could  have  been  given 
but  that  which  was  received.  But  that  is  carrying  the  case  farther 
than  the  facts  warrant ;  for  there  might  have  been  persons  present 
when  the  notice  was  served.  In  the  present  case,  it  would  operate  as 
a  great  hardship  to  require  the  testimony  of  the  persons  who  might 
have  been  present.  The  clerk  who  presented  the  bill  could  scarcely,  at 
the  distance  of  two  years,  point  out  who  it  was  that  answered  his  appli- 
cation ;  and  if  it  were  necessary  to  call  all  the  persons  who  resided  at 
the  place  of  presentment,  the  expense  and  Inconvenience  would  be 
enormous.  The  rejection  of  the  evidence  which  has  been  received 
would  be  a  great  injury  to  the  commercial  classes,  by  casting  an  unne- 
cessary difficult}'  on  the  holders  of  bills  of  exchange. 

Park,  J.  I  am  of  the  same  opinion.  We  should  occasion  great 
alarm  if  we  were  to  reverse  all  the  decisions  which  have  been  referred 
to  on  this  point.  I  go  along  with  the  observations  of  Mr.  Justice 
James  Parke,  in  Doe  v.  Turford,  where  he  puts  the  reception  of 
entries  made  in  the  usual  course  of  business,  oil  the  ground  that  the 
party  made  the  entrj-  at  the  time.  The  book  here  has  all  the  appear- 
ance of  exactitude ;  and  the  whole  proceeding  was  but  one  act.  The 
clerk  goes  out;  returns;  and  makes  the  entry  at  once:  and  Parke,  J., 
says  —  "  It  is  to  be  observed,  that  in  the  case  of  an  entry  fulling  under 
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the  first  head  of  the  rule,  as  being  an  admission  against  interest,  proof 
of  the  handwriting  of  the  partj'  and  his  death  are  enough  to  authorize 
its  reception ;  at  whatever  time  it  was  made  it  is  admissible :  but  in  the 
other  case  it  is  essential  to  prove  that  it  was  made  at  the  time  it  pur- 
ports to  bear  date ;  it  must  be  a  contemporaneous  entry."  It  would 
occasion  an  enormous  expense  to  call  all  the  persons  who  might  have 
been  at  the  place  when  the  presentment  was  made.  The  decision  in 
Chambers  v.  JBernasconi  turned  on  the  circumstance  that  the  sheriffs 
officer  was  going  beyond  the  sphere  of  his  duty  when  he  made  an 
entry  of  the  place  of  arrest,  and  that  such  an  entry  therefore  had  no 
claim  to  be  received  as  evidence  of  that  fact.  If  we  were  to  accede  to 
the  argument  for  the  defendant,  we  should  overrule  all  the  cases  on 
the  subject  for  the  last  fifty  years. 

Gasklee,  J.  I  am  of  the  same  opinion.  If  only  the  entry  made  by 
Manning  had  been  produced,  it  would  have  been  more  trustworthy  evi- 
dence than  the  mere  recollection  of  persons  who  might  have  been  pres- 
ent ;  but  the  entr}'  is  one  of  a  chain  of  circumstances  each  confirmatorj' 
of  the  other,  and  therefore  the  reception  of  the  evidence  was  correct 
according  to  the  principle  laid  down  in  Doe  v.  Tur/ord. 

Rule  discharged. 

BosANQUET,  J.,  was  absent,  in  his  capacity  of  commissioner  of  the 
great  seal.  

The  Queen  v.  The  Inhabitants  op  Wokth,  i  Q.  B.  132  (1843).  — On  appeal 
against  an  order  of  justices  removing  William  Worsell  and  his  wife  and  children  from 
the  parish  of  Worth  in  Snssex  to  the  parish  of  Home  in  Surrey,  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case  :  The  respon- 
dents had  removed  the  pauper  and  his  family  upon  a  settlement  obtained  in  the  appel- 
lant parish  by  hiring  and  service  for  a  year  with  one  Thomas  Booker  in  1821.  The 
appellants  admitted  the  settlement  upon  the  hearing  of  the  appeal,  and  relied  upon  a 
subsequent  settlement,  alleged  in  the  grounds  of  appeal  to  have  been  gained  in  the 
respondent  parish  by  hiring  and  service  foi'  a  year  with  one  Thomas  Stone  in  or  about 
1824.  .  .  .  For  the  purpose  of  rebutting  this  evidence,  and  showing  that  no  such  con- 
tract of  hiring  and  service  for  a  year  in  fact  took  place,  the  respondents  called  Mrs. 
Amelia  Creasy,  daughter  of  Mr.  Stone,  who  proved  that  her  father  died  in  1827,  that 
he  carried  on  the  business  of  a  farmer  at  the  farm  in  question  for  upwards  of  twenty 
years,  that  in  the  course  of  his  business  he  was  in  the  habit  of  hiring  farm  servants,  and 
that  his  practice  was  when  he  did  so  to  make  an  entry  of  the  time  and  terms  of  such 
hiring  in  a  memorandum-book  kept  by  him  for  that  purpose,  which  memorandum-book 
was  returned  with  the  present  case.  This  book,  which  had  been  in  the  custody  of 
Mrs.  A.  Creasy  from  the  time  of  her  father's  decease,  was  thei^  produced  and  tendered 
in  evidence  by  the  respondents,  but  objected  to  on  the  part  of  the  appellants.  It  con- 
tained, amongst  numerous  minutes  of  the  time  and  terms  of  hiring  of  farm  servants, 
many  such  being  for  the  year,  and  of  payments  made  to  them  in  respect  of  their  ser- 
vices, the  following  entries  with  reference  to  the  hiring  and  service  of  the  pauper, 
proved  to  be  in  the  handwriting  of  Mr.  Stone  ;.  but  the  witness  was  not  present  when 
the  entries  were  made  :  "April  4th,  1824.  W.  Worsell  came ;  and  to  have  for  the 
half  year  40s.  September  29th.  Paid  this  £2.  October  27th.  Ditto  came  again, 
and  to  have  Is.  per  week  :  to  March  25th,  1825,  is  21  weeks  two  days :  £1  Is.  %d. 
25th.  Paid  this."  The  sessions  rejected  this  evidence,  and  quashed  the  order  of  removal, 
subject  to  the  opinion  of  the  Court  upon  the  question,  whether  the  memorandum-book 
containing  the  above  entries  was  admissible  for  the  respondents  or  not.     If  the  Court 
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BRAIN,  Executor  v.  PEEECE. 
Exchequer.     1843. 
[Reported  11  M.  &  W.  773.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Pleas, 
nou  assumpsit,  the  Statute  of  Limitations,  and  payment ;  and  issues 
ttiereon . 

This  was  an  action  brought  to  recover  the  sum  of  £4  15s.  for  coals 
alleged  to  have  been  sold  by  the  plaintiff's  testator  to  the  defendant. 

should  be  of  opinion  that  it  was,  the  appeal  was  to  be  sent  back  to  the  quarter  sessions 
to  be  reheard  :  if  the  Court  should  be  of  opinion  that  it  was  not,  the  order  of  justices 
was  to  be  quashed. 

Gorbetl  and  Creasy,  in  support  of  the  order  of  sessions. 

Piatt  and  Eoupell,  contra. 

Lord  Denman,  C.  J.  I  have  always  a  gi-eat  disposition  to  admit  any  evidence  that 
can  reasonably  be  tendered  :  but  there  must  be  some  limits.  In  a  case  of  this  kind  the 
entry  must  be  against  the  interest  of  the  party  who  writes  it,  or  made  in  the  discharge 
of  some  duty  for  which  he  is  responsible.  The  book  here  does  not  show  any  entry 
operating  against  the  interest  of  the  party.  The  memorandum  could  only  fix  upou 
him  a  liability  on  pi'oof  that  the  services  referred  to  had  been  performed  ;  and  whether, 
on  dispute,  a  jury  would  have  found  him  liable  for  the  sum  entered,  or  more  or  less, 
we  cannot  say.  Nov  was  this  an  entry  made  in  the  course  of  duty,  as  in  Doe  dem. 
Patteshall  v.  Turford,  3  B.  &  Ad.  890.  The  act  there  was  performed  by  a  principal  in 
the  firm,  and  not  by  a  clerk ;  but  it  was  done  by  a  person  acting  under  the  same 
responsibility  ;  therefore  no  distinction  favorable  to  the  respondents  arises  from  that 
part  of  the  case. 

Patteson,  J.  This  was  not  an  entry  against  the  interest  of  the  maker.  It  showed 
only  an  agreement,  which  we  must  suppose  to  have  been  made  on  fair  and  equitable 
terms  ;  and,  on  that  supposition,  it  was  as  much  for  the  party's  interest  to  have  the 
service  as  against  his  interest  to  pay  for  it.  At  the  time  of  making  the  entry  nothing 
more  than  an  agreement  subsisted,  though  after  performance  the  party  hiring  would 
be  a  debtor.  As  to  the  argument  that  this  entry  was  made  in  the  course  of  the 
party's  employment,  the  writer  in  this  case  was  a  principal :  in  Doe  dem.  Patteshall 
V.  Turford,  the  person  who  acted,  though  a  partner  in  the  attorneys'  firm,  gave 
the  notice  as  an  agent.  That  was  properly  a  matter  of  employment  within  the 
i-ule.  It  was  suggested  in  argument  that  this  writing  might  be  considered  as  the  con- 
tract itself  between  Stone  and  the  pauper.  But  it  is  not  signed  by  the  parties  :  it  is 
only  a  memorandum  made  by  the  master  for  his  own  purposes :  and,  in  a  case  referred 
to  in  1  Phill.  on  Ev.  419,  Part  1,  u.  8  (9th  ed. ),  it  is  said  that  "where  an  agent  for 
the  plaintiff  made  a  verbal  agreement  with  the  defendant,  and  afterwards  put  it  down 
in  writing  (which  was  not  signed  by  the  parties),  as  a  memorandum  to  assist  his  recol- 
lection, such  writing  is  not  the  best  evidence,  nor  indeed  any  evidence  of  the  agree- 
ment, though  it  may  be  used  by  the  agent  for  the  purpose  of  refreshing  his  memory." 
It  is  true  that,  in  this  case,  if  the  pauper  had  not  been  paid  according  to  the  agree- 
ment, this  entry,  if  he  could  have  got  at  it,  would  have  been  evidence  against  Stone, 
the  employer  ;  but  still  it  was  not  the  contract,  and  would  not  have  been  evidence  for 
Stone,  or  against  a  third  person. 

Coleridge,  J.  This  was  not  an  entry  against  the  party's  interest,  unless  the  mere 
making  of  a  contract  be  so  :  and,  if  that  were  the  case,  the  existence  of  a  contract 
would  be  against  the  interest  of  both  parties  to  it.  It  was  argued  that  we  might  in- 
quire whether  a  reasonable  probability  appeared  that  the  entries  were  true,  and  that 
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At  the  trial,  before  tlie  under-sheriff  of  Herefoi-cl,  it  appeared  that  it  was 
the  duty  of  a  person  of  the  name  of  Harvey,  who  worked  at  the  coal- 
pit, to  give  notice  to  Yera,  the  foreman,  of  the  coal  which  was  sold. 
Yem  was  not  present  when  the  coal  was  delivered,  and,  not  being  able 
to  write,  employed  a  person  of  the  name  of  Baldwin  to  make  entries  in 
the  books  from  what  he,  Yera,  told  him.  Both  Harvey  and  Yem  were 
dead ;  but  in  order  to  prove  the  delivery  of  the  coals,  Baldwin  was 
called  as  a  witness,  who  produced  the  book,  and  stated  that  he  made 
it  out  from  Yem's  directions,  and  that  every  evening  he  read  over  the 
entries  to  him.  It  also  appeared  to  have  been  the  course  of  business, 
for  the  customers  to  go  to  the  pit's  mouth,  and  take  the  coal  away 
with  them.  There  was  evidence  that  the  coal  in  question  had  been 
delivered  to  the  defendant,  but  it  did  not  appear  to  have  been  credited 
in  the  plaintiff's  books,  whence  the  plaintiff  concluded  it  had  not  been 
paid  for.  The  defendant  called  a  number  of  witnesses,  who  proved  that 
they  had  seen  the  coal  fetched  away,  and  paid  for  by  the  defendant,  in 
various  instances.  In  reply,  the  plaintiff  proposed  to  recall  certain  wit- 
nesses who  had  been  previously  examined.  The  under-sheriff  rejected 
the  entries  in  the  book,  and  refused  to  allow  the  witnesses  to  be  recalled, 
and  the  defendant  had  a  verdict  on  all  the  issues.  A  rule  nisi  having 
been  obtained  to  set  aside  the  verdict,  and  for  a  new  trial, 

J.  W.  Smith  now  showed  cause. 

Gray,  in  support  of  the  rule. 

LoKD  Abingee,  C.  B.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged, and  that  the  book  produced  was  not  admissible  in  evidence. 
With  respect  to  the  case  of  Price  v.  Ziord  Torrington,  often  as  it  has 
been  cited,  I  am  not  aware  of  its  universal  application,  and  I  have  known 
judges  say  they  would  not  carry  the  doctrine  of  that  case  any  further. 

for  this  purpose  we  might  go  into  the  contents  of  the  book  beyond  the  particular 
entry.  But  the  question  is,  not  what  may  be  interred  from  other  entries,  but  whether 
the  particular  entry,  at  the  time  when  It  was  made,  imported  something  contrary  to 
the  maker's  interest  As  to  the  other  point :  it  cannot  be  contended  that  Stone  made 
these  entries  in  the  course  of  any  duty.  In  Doe  dem.  Paiteshall  v.  Turford,  the  per- 
son who  did  the  act  relied  upon  was  a  partner  in  the  firm  of  attorneys  :  but  both  attor- 
neys were  equally  the  agents  of  the  client  ;  and  it  was  the  duty  of  each  to  serve  the 
notices  by  himself  or  by  his  clerk.  It  was  usually  done  by  a  clerk  ;  but  on  the  par- 
ticular occasion  the  attorney  himself  did  it ;  and,  while  so  doing,  he  was  actually  in 
the  discharge  of  a  duty  to  another  person.     This  is  an  entirely  different  case. 

WiGHTMAN,  J.  The  admitting  entries  of  this  kind  is  an  exception  to  the  general 
niles  of  evidence.  The  cases  in  which  they  have  been  admitted  are  where  the  person 
has  entered  a  receipt  of  money  for  which  he  would  be  accountable,  or  the  payment  of 
a  debt  due  to  himself  There  the  entry  would  be  firvma  facie  against  the  writer's 
interest,  as  making  him  liable  or  discharging  some  one  else.  But  this  is  merely  a 
memorandum  of  a  contract  to  be  performed  in  future.  When  the  entry  is,  in  effect, 
"  I  owe  so  much,"  the  result  is  an  immediate  liability  to  pay,  and  nothing  else  :  but 
here  the  party  would  not  be  liable  unless  the  service  were  performed.  The  argument 
by  which  this  objection  was  met  would  show  that  everything  which  proves  a  contract 
is  against  the  interest  of  the  contracting  party.  As  to  the  suggestion  that  this  writing 
contains  the  contract,  the  entry,  though  it  might  prove  a  contract  as  against  the 
master,  would  be  no  evidence  to  bind  the  pauper,  he  denying  that  such  a  contract  had 
been  made.  Order  of  sessions  confirmed. 
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The  case  of  the  attornej-,  in  Doe  v.  Tvrford,  stands  on  precisely  the 
same  grounds  as  that  of  Price  v.  Ziord  Torrington.  There  it  was 
proved  that  the  notices  were  written,  and  that  the  attornej-  had  gone 
out,  and  indorsed  the  duplicate  when  he  came  back,  and  that  it  was 
his  practice  so  to  indorse  it  when  he  had  served  the  original ;  and  that 
was  rightly  held  to  be  proof  of  the  service  of  the  notice.  There  is  also 
another  case,  viz.,  that  of  the  notary',  where  similar  entries  were  held 
evidence ;  but  a  notary  is  a  public  officer,  and  is  sworn  to  do  his  dut}' 
as  a  notarj',  and  in  foreign  countries  the  acts  of  a  notary  are  like  the 
acts  of  a  court,  although  that  is  not  so  here.  The  way  to  prove  the 
noting  is  to  prove  the  protest,  and  although  the  notary  is  verj-  often 
called  to  prove  his  protest,  I  am  not  aware  that  it  is  necessarj-;  for, 
supposing  the  clerk  were  dead,  still  I  think  the  protest  would  be  suffi- 
cient evidence.  It  is  like  any  other  case  of  a  public  officer  who  does 
anything  in  the  course  of  business.  But  the  case  where  the  books  are 
not  written  by  the  party  himself,  but  at  his  supposed  dictation  by  an- 
other man  who  is  dead,  is  widel}'  different.  As  regards  the  case  of 
Price  v.  Lord  Torrington,  it  is  better  to  adhere  to  that  case  as 
it  stands,  and  not  to  give  any  extension  to  it.  The  rule  must  be 
discharged. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Mule  discharged} 

1  The  disposition  of  the  English  Courts  to  deal  strictly  with  the  class  of  entries  now 
nnder  consideration  is  strongly  shown  in  several  of  the  later  cases.  "  Then  it  is  said, 
if  not  a  statement  against  interest,  the  letter  is  admissible  as  a  memorandum  made  in- 
the  course  of  business  and  in  the  discharge  of  a  duty  to  Barker's  principals.  But  the 
rule  as  to  the  admission  of  such  evidence  is  confined  strictly  to  the  entry  of  the  par- 
ticular thing  which  it  is  the  duty  of  the  person  to  do,  and,  unlike  a  statement  against 
interest,  does  not  extend  to  collateral  matters,  however  closely  connected  with  that 
thing.  A  strong  instance  of  the  distinction  is  the  case  of  Chambers  v.  Bernasconi, 
1  C.  M.  &  R.  347,  in  the  Exchequer  Chamber.  The  reason  of  the  distinction  is  not  at 
first  sight  very  obvious  ;  but  I  think  all  the  cases  show  that  it  is  an  essential  fact  to 
render  such  an  entry  admissible,  that  not  only  it  should  have  been  made  in  the  due 
discharge  of  the  business  about  which  the  person  is  employed,  but  the  duty  must  be  to 
do  the  very  thing  to  which  the  entry  relates,  and  then  to  make  a  report  or  record  of  it." 
—  Per  Blackburn,  J.,  in  SmUh  v.  Blakey,  L.  E.  2  Q.  B.  p.  332  (1867). 

In  Trotter  v.  McLean,  13  Ch.  D.  pp.  579-580  (1879),  "Mr.  Heckels  Jun.,  a  nephew 
of  Mr.  Richard  Heckels,  who  had  assisted  him  in  conducting  the  agency  business  of  the 
defendant,  was  called,  and  produced  a  diary  which  he  said  had  been  kept  by  his  de- 
ceased uncle.  He  said  that  his  uncle  kept  the  book  in  a  desk  in  his  office.  Owen  pro- 
posed to  prove  by  means  of  an  entry  in  this  diary  what  took  place  at  the  intei-view 
between  Mr.  Heckels  and  Mr.  W.  D.  Trotter  on  the  27th  of  October,  1871.  North, 
Q.  C,  objected.  Owen  :  The  entry  is  admissible  as  a  declaration  by  a  deceased  person, 
it  being  made  in  the  course  of  his  business.  Taylor  on  Evidence,  7th  ed.  vol.  1,  p.  599. 
[Fry,  J.  According  to  what  is  laid  down  there  I  must  be  satisfied,  not  merely  that 
the  entry  was  made  in  the  usual  routine  of  business,  but  that  it  was  the  duty  of  Mr. 
Heckels  to  make  the  whole  of  it.  J  It  is  the  duty  of  a  man  of  business  to  make  such 
entries  that  he  may  be  able  to  report  to  Iris  principal.  North,  Q.  C.  .•  The  evidence  is 
inadmissible;  there  is  nothing  to  show  that  it  was  the  duty  of  Heckels  to  do  the  par- 
tic\ilar  thing  to  which  the  entry  rela:tes,  and  then  to  make  a  recoi-d  of  it.  Smith  v. 
Blahey,  Law  Rep.  2  Q.  B.  326.  Owen,  in  reply.  Fry,  J. :  I  reject  the  evidence,  on 
the  ground  that  it  is  not  shown  that  there  was  any  duty  on  the  part  of  Mr.  Heckels  to 
make  the  entire  entry."  —  And  so  Massey  v.  Allen,  13  Ch.  D.  558  (1879).  —  Ed, 
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REGINA  V.   BUCKLEY. 

Chestee  Spring  Assizes.     1873. 
[Seported  13  Cm,  G.  0.  293.]  i 

James  Buckley,  gardener,  was  indicted  for  the  wilful  murder  of  a 
policeman  named  James  Green,  at  Morton,  on  the  24th  of  February, 
1873. 

H.  S.  Giffard,  Q.  C,  and  F.  F.  Brandt,  prosecuted  ;  JBowen,  Q.  C, 
Wynne  Ffoulkes,  and  E.  Julyan  Dunn  appeared  for  the  prisoner. 

It  seemed  from  the  evidence  adduced  that  the  prisoner,  who  lived  in 
a  small  cottage  some  distance  away  from  other  houses,  was  a  man  who 
for  many  years  past  had  borne  an  excellent  character,  but  that  in  the 
previous  year  he  had  been  prosecuted  and  convicted  for  larceny,  mainly 
by  the  testimony  of  the  deceased  man  Green,  who  had  seen  him  com- 
mit the  offence.  After  his  imprisonment  for  such  theft,  the  prisoner 
had  been  heard  to  mutter  threats  of  vengeance  against  Green  for  the 
part  ho  had  taken  in  prosecuting  him.  On  the  24th  of  February,  1873, 
in  consequence  of  certain  information  given.  Green,  who  was  then  on 
duty  as  police  constable,  met  his  inspector  and  made  a  certain  statement 
to  him,  no  one  else  being  present  at  the  time. 

It  was  most  important  for  the  prosecution  to  get  this  statemeat  before 
the  court,  inasmuch  as  the  whole  of  the  evidence  for  the  Crown  was  cir- 
cumstantial in  its  character,  and  as  in  fact  Green  had  told  the  inspector 
that  he  was  going  that  night,  viz.,  the  24th  of  February,  to  watch  the 
prisoner,  and  as  the  deceased  was  never  seen  alive  after  this  conver- 
sation, excepting  hy  a  person  who  saw  him  a  short  time  after  dark  that 
evening,  on  the  road  in  what  might  be  the  direction  of  the  prisoner's 
cottage  ;  and  as  the  body  of  Green  was  not  found  until  two  days  after- 
wards, when  it  was  discovered  in  the  canal  some  distance  off,  and  was 
covered  with  wounds. 

The  following  evidence  was  given  leading  up  to  the  statement  in 
question :  — 

Inspector  Joseph  Hulme,  of  Sandbaeh,  said :  I  know  the  deceased 
man,  James  Green,  he  had  been  in  our  police  force  about  five  j'ears. 
I  last  saw  him  alive  on  Monday,  the  24th  of  February,  1873,  at  11.80  in 
the  morning.  If  a  constable  was  going  on  a  particular  duty  he  should 
report  to  me,  if  convenient.  He  might  in  case  of  emergency  act  with- 
out so  doing.  Green  did  make  a  report  to  me  on  that  occasion  of  his 
intended  duty  that  night.     That  report  was  verbal.  .  .  . 

Giffard,  Q.  C.     I  propose  to  ask  the  question  what  the  report  was. 

JBowen,  Q.  C,  objected. 

The  Judge.    I  think  it  is  admissible. 

^  A  part  of  the  case  is  omitted. 
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Bowen,  Q.  C,  submitted  that  under  the  circumstances  the  report  was 
not  admissible,  on  the  ground,  amongst  others,  that  it  was  mere  gossip. 

The  judge  thought  that  the  statement  made  by  the  deceased  man  was 
quite  admissible,  but  went  to  the  other  court  to  consult  with  Mr.  Jus- 
tice Mellor  on  the  point.  After  an  absence  of  some  minutes  the  learned 
judge  returned,  and  said  that  his  learned  brother  had  no  doubt  at  all 
of  its  admissibility,  and  the  statement  was  therefore  received  in  evi- 
dence ;  and  was,  that  the  deceased  had  had  private  information  that  the 
prisoner  was  at  his  old  game  of  thieving  again,  and  that  therefore  the 
deceased  intended  to  watch  his  movements  that  night.  Witness  said 
to  the  deceased,  "  I  will  send  a  man  to  assist  you  about  nine  o'clock ;  " 
and  deceased  replied,  "  That  will  be  too  late,  I  will  go  about  dusk, 
myself."  .  .  . 

After  a  trial  which  lasted  two  days,  the  jury  found  a  verdict  of 

Not  Guilty. 

'  The  doctrine  of  allowing  In  evidence  oral  statements  made  in  tlie  course  of  duty,  by 
a  person  deceased,  seems  to  have  origioated  in  a  dictum  of  Lord  Camptell  in  the  Sussex 
Peerage  Case,  11  CI.  &  Fin.  p.  113  (1844).  See  Stapylton  v.  Glough,  2  El.  &  Bl.  933 
(1853).     It  is  now  stated  as  law  in  1  Tayl.  Ev.  (8th  ed.)  ss.  672,  708.  —  Ed. 


Lyell  v.  Kennedy,  35  Weekly  Reporter,  pp.  725-726  (1887).  Appeal  from 
Stephen,  J.  Theaction  was  commenced  on  January  4, 1881,  to  recover  a  mill  and  factory 
and  about  seventy  workmen's  cottages  at  Manchester  and  for  mesne  profits.  .  .  .  The 
defendant  set  up  a  title  as  assignee  of  Charles  Richardson  Lyell,  whom  he  alleged  to  be 
the  heir-at-law  of  George  Duncan,  of  Walltree,  the  father  of  George  Duncan,  of  Fin- 
gash.  Alternatively  the  defendant  relied  on  the  Statute  of  Limitations.  The  alleged 
title  of  the  defendant  depended  on  entries  of  marriages  and  baptisms  in  Scotch  parochial 
registers  from  1728  onward.s.  These  registers  were  kept  by  the  minister  or  sessions 
clerk  of  each  parish  appointed  by  the  Kirk  ;  but  the  entries  appear  to  have  been  made 
with  irregularity.  On  the  22d  of  June,  1886,  Stephen,  J.,  gave  judgment  for  the  plain- 
tiff, and  the  defendant  appealed.  Sir  H.  Davy,  Q.  C,  Gully,  Q.  C.,  and  Smyly,  for  the 
appellant,  contended  that  the  entries  in  the  registers  were  admissible,  either  as  made 
by  persons  whose  ecclesiastical  duty  required  them  to  keep  the  registers,  or  as  contem- 
poraneous entries  made  by  deceased  persons  in  the  ordinary  course  of  their  business. 
Sir  C.  Russell,  Q.  C,  and  A,  T.  Lawrence,  for  the  respondent,  maintained  that  there 
was  no  legal  duty  imposed  on  any  person  to  keep  the  registers. 

Lord  Esher,  M.  R.  I  am  of  opinion  that  these  entries,  both  as  to  the  births  and 
marriages  in  the  registers,  and  also  as  to  the  proclamations  of  marriage,  were  inadmis- 
sible, because,  in  this  case,  it  was  not  sufficiently  proved  that  any  public  duty  was  im- 
posed on  the  minister  or  sessions  clerk  to  make  the  entries,  nor  was  it  proved  that  the 
entries  were  in  the  handwriting  of  a  deceased  person  whose  duty  it  was,.in  the  ordinary 
course  of  business,  to  make  such  entries.  The  evidence  did  not  bring  the  case  within 
either  of  these  principles. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  There  are  two  grounds  on  which  it  is 
sought  to  make  these  entries  admissible.  First,  it  was  suggested  that  it  had  been 
proved  that  these  documents  were  extracts  of  entries  in  a  public  register,  meaning  by  a 
public  register  a  register  kept  by  a  person  whose  duty  it  was  to  keep  it  for  public  infor- 
mation. I  think  the  meaning  of  public  duty  was  explained  by  Lord  Blackburn  in  Sturla 
V.  Freccia,  29  W.  R.  217,  5  App.  Cas.  623,  where  he  says  that  "  in  many  cases  entries  in 
the  parish  register  of  births,  marriages,  and  deaths,  and  other  entries  of  that  kind,  before 
there  were  any  statutes  relating  to  them,  were  admissible,  and  they  were  '  public '  then, 
because  the  common  law  of  England  making  it  an  express  duty  to  keep  the  register,  made 
it  a  public  document  in  that  sense,  kept  by  a  public  officer  for  the  purpose  of  a  register. 
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3  Dane's  Abridgment,  318.  The  rule  in  Massachusetts  is,  and 
■  ever  has  been,  to  admit  in  evidence  books  of  accounts  kept  in  the  daj-- 
book  or  ledger  form  ;  as  to  the  sale  and  deliverj'  of  goods  ;  as  to  the 
paj'ments  of  sums  of  money  not  exceeding  $6.67 ;  and  as  to  labor 
performed ;  with  these  restrictions,  that  the  original  entries  or  first 
charges  be  produced  to  the  court  and  jury.  The  creditor  must  swear, 
if  the  charge  was  made  by  himself,  that  he  made  it  at  or  very  near  the 
time  the  thing  was  done ;  and  that  it  is  true,  and,  if  required,  that  it 
has  not  been  paid.  If  a  clerk  made  the  charge,  he  must  swear  to  like 
facts ;  and  if  the  person  who  made  the  charge  be  dead,  his  hand- 
writing must  be  proved ;  and  if  a  clerk,  &c.,  that  he  was  usually  in- 
trusted by  the  creditor  to  make  such  entries  in  his  books,  and  that  the 
books  produced  in  evidence  are  or  were  the  plaintiffs  account-books. 
A  book  account  annexed  to  the  writ  or  filed  in,  is  the  thing  to  be  proved, 
and  by  the  party  using  this  kind  of  evidence  ;  and  as  this  is  evidence 
from  the  interested  party  himself,  and  repugnant  to  the  general  rules  of 

and  so  made  it  admissible."  There  is  no  evidence  here  of  any  dnty  being  imposed  on 
the  minister  or  sessions  clerk  to  keep  these  registers  as  public  documents.  The  pas- 
sage in  Dickson  on  Evidence  does  not  give  sufficient  information  so  as  to  define  what  the 
duty  was,  or  whether  it  was  a  public  duty  or  not.  It  was  then  suggested  that  even 
if  these  entries  were  not  admissible  as  public  documents  kept  by  a  person  whose  duty 
it  was  to  keep  them,  yet  they  might  be  admissible  in  evidence  as  contemporaneous  en- 
tries made  by  a  person,  since  deceased,  in  the  ordinary  course  of  his  business,  upon  the 
principle  categorically  laid  down  in  Price  v.  Torrington,  1  Sm.  L.  C,  8tb  ed.,  344,  and 
the  exception  in  Polini  v.  Gray,  28  W.  R.  360,  12  Ch.  D.  411.  The  principle  upon 
which  such  documents  are  admissible  seems  to  me  to  have  been  laid  down  by  James, 
L.  J.,  in  Polini  v.  Oray.  "The  principle  has  never  been  questioned  in  any  case,  and 
it  is  this,  that  it  must  be  an  entry  not  of  something  that  was  said,  not  of  something 
that  was  learned,  not  of  something  that  was  ascertained  by  the  person  making  an  en- 
tiy,  but  an  entry  of  a  business  transaction  done  by  him  or  to  him,  and  of  which  he 
makes  a  contemporaneous  entiy.  For  nothing  else  was  it  admissible,  and  it  was  re- 
ceived only  because  it  was  the  person's  duty  to  make  that  entry  at  the  time  when  the 
transaction  took  place.  The  exception  is  entirely  confined  to  that."  Now  that  is  in 
conformity  with  what  is  laid  down  in  Sturla  v.  Freccia  in  the  House  of  Lords.  The 
evidence  here  has  failed  to  bring  the  case  within  that  principle,  for  it  has  not  been 
proved  that  these  documents  were  in  the  handwriting  of  any  person  whose  duty  it  was 
to  complete  a  transaction,  and  when  it  was  completed  to  make  an  entry  of  it. 

Fry,  L.  J.  I  am  entirely  of  the  same  opinion.  The  evidence  does  not  come  within 
either  of  the  two  heads  suggested  in  argument.  It  was  argued  that  these  Scotch  regis- 
ters were  in  the  same  position  as  old  parish  registers  in  England.  But  it  was  pointed 
out  by  Earl,  C.  J.,  in  Doe  d.  France  v.  Andrews,  1.5  Q.  B.  759,  that  the  principle  on 
which  entries  in  a  register  are  admitted  is  not  that  the  person  who  makes  the  entry 
does  it  contemporaneously,  or  of  his  own  knowledge,  but  depends  on  the  public  duty 
of  the  person  who  keeps  the  register  to  make  such  entries  in  it,  after  satisfjring  himself 
of  their  truth.  It  is  clear  that  in  the  case  of  an  old  parish  register  it  is  the  duty  of 
the  person  who  makes  the  entry  to  satisfy  himself  of  its  truth.  In  the  present  case 
there  is  no  satisfactory  evidence  of  any  duty  of  the  kind.  We  do  not  know  who  the 
person  was  who  made  the  entries,  nor  whose  duty  it  was  to  make  them.  I  also  think 
it  is  plain  that  the  case  does  not  come  within  the  principle  laid  down  in  Price  v.  Tor- 
rington and  Chambers  v.  Bernasconi,  4  Tyr.  531. 
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evidence,  though  perhaps  of  necessity,  it  is  to  be  admitted  under  every 
guard  and  security  the  nature  of  the  case  admits  of ;  and  therefore  it  is 
one  of  the  best  precautions  to  require  the  partj-,  so  proving  his  account, 
to  file,  in  the  case,  all  the  items  of  it,  as  early  as  he  must  have  his  writ 
served,  or  his  account,  if  defendant,  filed  in,  in  order  to  give  the  op- 
posite party  reasonable  time  to  prepare  to  meet  them  ;  and  so  has  been 
our  practice,  arising  from  ancient  statutes  revised  and  included  in  the 
act  of  Oct.  30,  1784,  and  of  Feb.  27,  1794.  Ch.  168,  Setroff.  The 
parties  in  Connecticut  make  oath  in  like  manner.  Swift's  Evid.  81,  91 ; 
3  Day,  37. 

In  this  case  (Mass.  Essex,  A.  D.  1782,  Cleave's  case)  our  Supreme 
Judicial  Court  decided  that  in  proving  money  payments  by  book-charge 
and  the  party's  suppletory  oath,  no  one  item  or  charge  in  cash  must 
exceed  40s.  or  $6.67 ;  that  originally  it  was  found  necessary  to  limit 
this  kind  of  evidence  to  some  moderate  sum ;  and  it  appeared  from 
immemorial  practice  that  this  was  the  sum.  .  .  . 

This  (Mass.  Essex,  S.  J.  Court,  Nov.  1790,  Shillaher  v.  Bingham) 
was  an  action  of  assumpsit,  on  an  account  annexed ;  and  the  plaintiff 
was  sworn  to  support  his  charges  made  in  his  dajbook ;  the  defend- 
ant objected  to  this  kind  of  evidence  to  support  so  large  a  charge  as 
seventy-eight  bushels  of  salt,  in  one  item,  one  hundred  thirty-two 
gallons  of  rum  in  another,  &c.,  and  that  these  ought  to  be  proved  by 
other  evidence ;  but  the  court  overruled  the  objections,  and  held,  that 
as  these  were  articles  of  merchandise  as  to  which  the  court  had  made 
no  distinction  as  to  quantities,  the  evidence  must  be  admitted  ;  but  as 
to  money,  there  had  been  a  distinction  made,  and  40s.  was  the  rule. 
[Davis  V.  Sanford,  9  All.  210  ;  Bustin  v.  Bogers,  11  Cush.  p.  347.] 

This  (Mass.  Essex,  Nov.  1800,  Coffin  v.  Cross)  was  assumpsit  for  the 
plaintiff's  medicine  and  attendance  to  one  Amorj',  an  old  man  in  the 
defendant's  family,  who  did  such  work  as  he  was  able  to  do.  Court 
held,  the  plaintiff  might  swear  to  his  book  charges  made  against  Cross, 
for  medicine,  &c.,  to  Amory ;  but  that  his  book  and  oath  were  only 
evidence  the  service  was  performed,  but  no  evidence  Cross  was  to  pay 
for  Amorj',  but  this  fact  must  be  proved  by  other  evidence.  [And  so 
Raiser  v.  Alexander,  144  Mass.  p.  78.]  '■ 

1  The  English  statute  of  1609,  or  a  similar  one,  was  in  force,  to  a  considerable  extent 
at  any  rate,  in  the  Colonies.  In  1645  the  following  law  was  enacted  in  the  Plymouth 
Colony :  ' '  Whereas  many  inconveniences,  losses,  and  great  controversies  have  and  do 
daily  happen  by  reason  of  pretended  debts,  sometimes  just  and  sometimes  satisfied,  the 
charge  remaining  still  uncancelled,  sometimes  upon  books,  sometimes  by  papers,  whereas 
in  truth  there  is  little  or  nothing  really  due  or  remaining,  but  through  long  neglect  of 
demand,  and  sometimes  slow  payment  made,  much  contention  doth  arise  betwixt  party 
and  party.  It  is  therefore  enacted  by  the  Court,  that  if  any  man  which  either  formerly 
hath  dwelt  or  now  doth  dwell  within  this  Government  have  any  debts  now  owing  upon 
book  or  by  papers  or  such  like  scrolls,  and  are  not  demanded  within  the  space  of  six 
months  next  after  the  first  day  of  November  next,  such  books,  papers,  or  scrolls  shall 
be  no  evidence  upon  trial  or  recovery  of  them.  And  for  time  to  come  a  book,  paper,  or 
scroll  shall  be  evidence  for  the  space  of  one  year  after  the  making  of  the  debt  therein 
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Faxon  v.  Hollis,  13  Mass.  427  (1816).  Assumpsit  for  work  and 
labor.  General  issue.  The  plaintiff  was  a  blacksmitii ;  he  had, 
according  to  his  habit,  entered  his  charges  on  a  slate  and  transcribed 
them  in  ledger  form  into  an  account  book  which  he  now  ofi'ered  in 
evidence.  The  entries  on  the  slate  were  rubbed  out.  The  book 
was  admitted,  and  the  plaintiff  had  a  verdict.  The  defendant  asked 
for  a  new  trial  on  the  ground  that  they  should  have  been  excluded. 
Parker,  C.  J.,  delivered  the  opinion  of  the  Court.  The  evidence  ad- 
mitted in  the  trial  of  this  cause,  to  prove  the  charges  in  the  account, 
is  such  as,  according  to  the  usage  of  the  country  from  its  early  periods, 
has  been  sanctioned  by  the  Courts.  Indeed,  although  of  a  dangerous 
nature,  it  is  necessary  for  the  securit}-  of  tradesmen  and  small  dealers, 
who  are  generally  unable  to  support  clerks,  on  whose  testimony  they 

specified  or  written,  and  no  longer,  except  the  same  be  otherwise  proved,  but  for  such 
as  go  long  voyages  to  sea  to  be  allowed  two  years."  —  PlymoiUh  Colony  Laws,  77-78. 

In  the  same  Colony  in  1682,  another  interesting  statute  was  passed  as  follows  : 
"  Whereas  divers  merchants,  shopkeepers,  tradesmen,  and  handicraftsmen,  have  traded, 
sold,  and  trafficked  their  goods,  wares,  and  merchandise  to  divers  persons  in  private, 
and  their  customers  often  sending  for  such  things  as  they  need  by  children  and  servants 
under  age,  &c.,  whereby  such  merchants,  shopkeepers,  and  tradesmen  have  no  oppor- 
tunity to  take  bonds,  bills,  or  witness  of  the  deli^^ery  of  their  goods.  Yet  just  it  is 
that  such  dealers  should  be  duly  paid  for  their  wares  and  merchandise.  It  is  there- 
fore enacted  that  all  and  every  merchant,  shopkeeper,  dealer,  &c.,  shall  keep  a  book  of 
their  dealing  and  trading,  fairly  writing  down  therein  both  debt  and  credit,  and  the 
said  merchants,  their  factors  or  servants,  or  any  of  them  that  shall  deliver  any  such 
wares  or  merchandise;  making  oath  that  the  said  book  of  accounts  is  true  both  for  debt 
and  credit ;  such  book  of  accounts  .shall  he  held  sufficient  in  law  for  the  recovery  of  any 
debt  within  four  years  after  the  delivery  of  any  such  goods  ;  but  if  the  defendant  will 
take  his  oath  that  he  had  not  those  goods  charged  in  the  book  or  account;  or  that  he 
hath  paid  for  the  same  ;  then  the  case  shall  be  tried  and  determined  according  to  the 
best  and  strongest  presumptions  the  parties  concerned  shall  produce."  —  Plym.  Col. 
Laws,  196. 

Later  statutes  (e.  g.  in  1669,  1719,  and  1731,  —  see  Ancient  Laws  aiid  Charters,  96, 
2  Prov.  Laws,  104-105,  ib.  583),  provide  further,  in  similar  ways,  for  a  regular  settling 
of  book  accounts;  for  the  set-off  of  such  accounts,  and  in  general  (Stat.  1719),  "  for  th& 
regulation  and  limiting  credit  in  trade  and  for  preventing  the  double  payment  of  debts. "- 
The  statute  of  1731  was  in  substance  renewed  through  the  whole  history  of  the  Prov- 
ince. And  see  St.  1784,  c.  28,  s.  12.  The  statute  of  1731  plainly  indicates,  in  actions 
upon  "book  debts,"  the  regular  use  of  the  plaintiff's  hooks  in  evidence,  and  allows  the 
same  privilege  to  the  defendant. 

But  in  Massachusetts,  as  in-  the  other  Colonies,  the  influence  of  the  English  Su- 
perior Courts  wag  powerfully  felt ;  and,  in  a  great  degree,  it  was  authoritative.  The 
use  of  account  books  here,-  supported  by  the  oath  of  the  party,  was  too  firmly  fixed  to  be 
set  aside  by  the  courts  ;  but  it  was  discredited  by  the  utterances  of  English  judges,  and 
as  time  went  on  and  the  earlier  law  passed  out  of  sight,  it  came  to  have  the  aspect  of 
a  loose,  provincial  variation,  that  "  broke  in,"  as  Lord  Hardwicke  said,  "  on  the  origi- 
nal strict  rules  of  evidence,"  —  that  figment  of  the  judicial  imagination.  Accordingly  it 
was  surrounded  with  all  sorts  of  limitations  and  qualifications,  varying  in  different  colo- 
nies, and  impossible  anywhere  to  reduce  to  rule.  At  present  the  older  States,  it  would 
seem;  might  well  follow  some  of  the  newer  ones  in  allowing  the  unhampered  use  of 
such  books.    They  would  thus  rid  themselves  of  certain  irregular  fragments  of  law 
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might  establish  their  claims.  Those  who  deal  with  such  people  should 
make  frequent  settlements  and  take  discharges,  or  thej-  maj'  be  exposed 
to  imposition.  It  is  no  objection  to  the  book  received  in  evidence  in 
this  case,  that  it  was  kept  in  the  ledger  form ;  for  such  is  the  waj- 
in  which  ordinarj'  mechanics,  especiallj'  iu  the  country-,  make  their 
charges  ;  having  a  separate  page  for  each  of  their  customers.  Such  a 
form,  however,  used  by  a  shopkeeper,  who  is  in  the  habit  of  making 
many  entries  in  the  course  of  a  day,  would  be  liable  to  more  suspicion. 
The  entries  in  this  book  may  be  considered  original,  although  tran- 
scribed from  a  slate  ;  the  slate  containing  merely  memoranda,  and  not 
being  intended  to  be  permanent.  We  think,  upon  the  whole,  that  this 
book  was  proper  for  the  inspection  of  the  jury ;  and,  as  they  have  been 
satisfied  with  it  as  evidence  of  the  plaintiff's  demand,  there  is  no  cause 
to  set  aside  their  verdict.  [And  so  Sickles  v.  Mather,  20  Wend.  72 
(1838).  —  Ed.]  Judgment  on  the  verdict. 


PRATT,  Admr.  v.  WHITE. 

Supreme  Judicial  Court  of  Massachusetts.     1882. 

[Eeported  132  Mass.  477.] 

Contract  upon  an  account  annexed  for  goods  sold  and  delivered  to 
the  defendant  bj'  the  plaintiff's  intestate.    Answer,  a  general  denial. 

which  came  about,  in  a  great  degree,  from  a  misapprehension  of  tke  older  law,  and  have 
lost  their  main  reason  for  existence,  since  parties  hays  been  allowed  to  testify. 

The  earliest  Massachusetts  case  in  print  is  believed  to  be  the  following :  Box  v. 
Welch  el  al.  Quincy,  227  (1766).  Indebitatus  assumpsit  on  account  annexed. 
The  plaintiff's  book  and  oath  were  offered  as  evidence  to  the  jury,  to  which  an  ob- 
jection was  made  by  Mr.  Auchmuty,  the  charge  standing  "  Dr.  J.  W.  &  J.  W.  Jr.," 
and  not  "J.  W.  &  Co."  Mr.  Aibchm/uty.  We  never  yet  have  extended  the  rule 
of  the  plaintiff's  oath  to  his  book  so  far  as  this  case  would  carry  it.  The  oath  of 
the  party  is  allowed  in  any  case  only  from  necessity.  You  must  bring  proof  of  the 
joint  contract  and  sale  to  both  the  defendants,  and  then  your  oath  and  book  will  be 
good  evidence  of  this  charge.  .  .  .  Mr.  Otis.  'T  is  agreed,  if  the  charge  was  against 
one,  the  plaintiff  might  be  admitted  to  his  oath.  Why  not  when  it  is  against  two  ? 
.  .  .  Ch.  Justice.  Suppose,  Mr.  Otis,  that  you  and  I  were  charged  together,  must 
not  some  evidence  be  given  of  the  contract  with  both,  before  the  plaintiff  can  be  ad- 
mitted to  his  oath  ?  Mr.  Auchmuty.  And  if  your  Honor  and  Mr.  Otis  can  be  bound 
in  this  manner,  why  not  me  and  twenty  more  ?  If  this  rule  is  established,  some  of 
your  sharp  folks  who  stick  at  nothing,  will  never  lose  their  debts  ;  't  is  only  clapping 
in  one  or  two  substantial  men,  and  your  debt 's  secure.  Besides,  if  you  admit  his 
oath ,  we  can  never  prove  a  negative.  Mr.  Otis.  Prove  a  negative  I  He  may  prove 
anything  in  discharge,  now  as  well  as  when  one  is  charged,  and  he  pleads  he  never 
promised.  As  to  the  charging  one,  two,  or  three,  —  you  may  charge  three  million, 
and  the  plaintiff's  oath  and  book  shall  go  in  as  evidence  to  the  jury,  who  will  judge  of 
that  and  all  circumstances.  .  .  .  Four  judges  against  the  chief  justice,  that  the 
plaintiff's  oath  and  book  should  go  as  evidence  to  the  jury,  who  would  judge  of  all  the 
evidence  with  all  the  circumstances.     The  plaintiff  was  sworn  accordingly. 

For  valuable  and  extensive  references  to  the  cases  in  the  different  States,  see  the  note 
of  Hare  and  Wallace  to  Price  v.  The  Earl  of  Torrington,  in  the  first  volume  of  the 
American  edition  of  Smith's  Leading  Cases.  —  Ed. 
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At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  the  plaintiff 
offered  in  evidence  the  book  of  original  entries  kept  by  his  intestate, 
with  his  own  oath  and  that  of  the  intestate's  clerk.  The  defendant 
objected  to  its  admissibility,  on  the  ground  that  no  measure,  weight,  or 
quantity  was  given  in  connection  with  the  several  items  charged.  The 
judge  ruled  that  this  did  not  make  the  book  incompetent  evidence  to  be 
submitted  to  the  jury,  and  admitted  it. 

The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions,  of  which  the  book  was  made  a  part. 

J".  Humphrey,  for  the  defendant. 

G.  Q.  Tirrell  and  N.  H.  Pratt,  for  the  plaintiff. 

Dbvens,  J.  The  admission  of  the  books  of  account  of  a  party  to 
prove  items  of  work  done  and  goods  delivered,  when  supported  bj^  his 
own  oath,  or,  if  he  is  deceased,  that  of  his  administrator  or  executor, 
has  long  been  permitted  in  this  State,  and  under  various  restrictions, 
some  created  by  statute,  in  all  the  States  of  the  Union.  It  has  been 
sanctioned  as  an  exception  to  the  general  rule  of  law  as  it  formerly 
existed,  that  a  party  should  not  be  a  witness  in  his  own  case,  and  from 
supposed  necessity,  in  order  to  prevent  a  failure  of  justice,  that  he 
shall  be  allowed  to  produce  the  record  of  his  daily  transactions,  to 
many  of  which,  on  account  of  their  variety  and  minuteness,  it  cannot 
be  expected  there  will  be  witnesses. 

It  is  for  the  court  to  decide  upon  the  admissibility  of  the  book  of- 
fered, although  the  weight  to  be  given  to  it  afterwards  must  be  largely 
a  question  for  the  jury,  in  connection  with  its  appearance,  the  manner 
in  which  it  is  kept,  and  the  other  evidence  in  the  case.  It  must  appear 
to  have  been  honestlj'  kept,  and  not  intentionally  erased  or  altered,  and 
to  have  been  the  record  of  the  daily  business  of  the  party,  made  for  the 
purpose  of  establishing  a  charge  against  another.  Necessarily,  regard 
is  to  be  had  to  the  education  of  the  party,  his  methods  and  knowledge 
of  business,  &c.,  in  deciding  this  question.  Goggswell  v.  Dolliver,  2 
Mass.  217;  Prince  v.  Smith,  4  Mass.  454. 

The  decision  of  the  court  to.  admit  the  book  is  final  and  conclusive, 
unless  from  its  character,  or  from  that  which  was  sought  to  be  proved 
by  it,  it  could  not  have  been  admitted  even  if  it  met  those  tests.  Al- 
though somewhat  irregularly  made  a  part  of  the  exceptions  to  be 
examined  by  the  court,  the  book  has  not  been  produced  by  the  defend- 
ant for  our  inspection.  It  appears  that  measure,  weight,  and  quantity 
were  not  given  in  connection  with  the  items  of  goods  charged,  but  for 
this  reason  we  are  not  prepared  to  say  that  it  was  inadmissible.  If  the 
book  contain  the  record  of  the  party,  daily  transactions  made  for  the 
purpose  of  a  charge,  it  may  be  admitted,  even  if  deficient  in  many 
respects.  It  does  not  follow  that,  before  a  plaintiff  can  fairly  ask 
a  verdict,  he  may  not  be  compelled  to  supplj'  deficiencies  in  the  evi- 
dence his  book  affords.  This  bill  of  exceptions  does  not  show  that 
other  evidence  was  not  introduced. 
A  time-book  which  has  only  the  name  of  the  party  and  marks  under 


510  [  THOMAS   FOSTER   KT   AL.   V.    SINKLEE.  [OHAP.  II. 

particular  dates  has  been  admitted.  Mathes  v.  Hobinson,  8  Met.  269. 
Upon  the  same  principle,  marks  on  a  shingle  or  upon  a  notched  stick 
have  been  admitted.  Kendall  \ .  Field,  14  Maine,  30;  1  Greenl.  Ev. 
ss.  118,  119.  Yet,  without  additional  evidence,  these  would  afford  but 
incomplete  proof  of  a  claim.  In  Hooper  v.  Taylor,  39  Maine,  224,  a 
book  similar  to  the  one  here  in  question  in  omitting  the  weight  and 
quantity  of  articles  was  admitted  with  but  little  discussion. 

There  would  seem  to  be  no  reason  why  a  delivery  of  specific  articles 
might  not  be  shown  by  a  book  of  accounts,  even  if  more  evidence  were 
needed  to  show  the  amount  which  the  plaintiflF  was  entitled  to  recover. 
It  is  easy  to  imagine  many  facts  in  connection  with  which  such  charges 
might  be  very  important.  We  have  no  reason  to  suppose  more  weight 
was  given  to  them  than  that  to  which  thej'  were  fairly  entitled,  and  we 
must  presume  that  the  book  was  submitted  to  the  jury  under  all  proper 
instructions.^  Exceptions  overruled. 


THOMAS   FOSTEE  et  al.  v.  SINKLEE. 

Court  of  Common  Pleas  op  South  Carolina.     1786. 
{Reported  1  Bay,  40.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  to  the 
amount  of  £23  sterling.  The  entries  in  the  original  waste-book  were 
in  the  handwriting  of  Seth  Foster,  one  of  the  copartners  at  the  time 
they  were  made,  who  kept  the  books,  and  who  had,  before  the  com- 
mencement of  this  suit,  removed  to  Virginia,  where  he  had  settled  and 
then  resided.  The  plaintiffs  took  an  interlocutory  order  for  judgment 
by  default,  and  upon  executing  the  writ  of  equity,  Thomas  Foster  was 
produced  as  a  witness  to  prove  the  books,  when 

Parker,  for  the  defendant,  took  an  exception  to  the  admissibility  of 
this  testimonj'  on  several  grounds :  first.  Because  the  book  itself  was 
no  evidence,  being  barred  by  the  statute  of  7  Jas.  I.  c.  12,  which  was 
of  force  in  this  State.  Secondly,  That  the  evidence  of  Thomas  Foster 
was  not  the  highest  kind  of  evidence  which  the  ease  admitted  of.  And 
thirdly,  That  the  entry  itself  was  defective,  as  no  mention  was  made  in 
it  of  the  person  to  whom  the  goods  were  delivered. 

Bay,  for  the  plaintiff,  said  that  these  exceptions  were  new  and  un- 
usual. It  had  been  the  uniform  practice  of  the  courts  of  justice  in  this 
country,  for  many  j'ears  past,  to  admit  such  testimonj-,  and  he  had 
never  heard  it  called  in  question  before.  As  the  objections,  however, 
had  been  taken,  it  was  necessary  they  should  be  fully  and  satisfactorily 
answered ;    more  particularly   as   the   mercantile  and  planting  inter- 

^  "  It  is  a  questionable  species  of  evidence,  admitted  from  necessity  only,  and  is 
intended  for  the  aid  of  mechanics  and  small  dealers,  who  keep  daily  accounts  of  their 
transfictinns."  Per  Shaw,  C.  J.,  in  Winsor  v.  Dillaway,  4  Met.  p.  222  (1842).  And 
see  Bustin  v.  Rogers,  11  Cush.  p.  347  (1853).  —  Ed. 
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ests  were  deeply  interested  in  the  determination  of  tlie  question ;  and 
upon  this 

The  Court  ordered  the  case  to  lay  over  till  the  next  term  for  argu- 
ment, without  prejudice  to  either  party. 

The  case  afterwards,  to  wit,  on  the  9th  of  Februarj-,  1787,  came  on 
to  be  argued  at  the  adjourned  court,  before  Pendleton,  Burke,  and 
Hetward,  Justices,  when 

Parker  renewed  his  objections,  and  insisted  that  thp  statute  of 
James  expressly  prohibited  the  oflfering,  or  giving  in  evidence,  any 
merchant  or  tradesman's  books,  unless  it  be  within  one  yesir  after  the 
goods  sold,  or  work  done.  The  account  here  is  of  several  years'  stand- 
ing;  and,  even  within  the  year,  it  did  not  alter  the  common  law  with 
regard  to  the  nature  of  the  proof  necessary  to  be  offered  in  support  of 
*  the  ehtries,  which  requires  that  the  proof  must  be  made  by  some  clerk  or 
indifferent  person,  and  not  by  the  suppletor3'  oath  of  the  plaintiff  himself, 
60  as  to  be  a  witness  in  his  own  cause.  With  respect  to  the  usage  or  cus- 
tom which  had  prevailed  in  this  country,  of  suffering  books  of  accounts 
to  be  offered  in  evidence,  after  the  expiration  of  one  year,  upon  the  part}' 
himself  comingMn  and  swearing  to  the  entries;  it  was  an  erroneous 
one,  contrary  to  tftei.|ette)  and  spirit  of  the  statute  of  James,  which  had 
never  been  repealed  fty  any  express  act  of  assembly  in  South  Carolina. 
Granting  that  the  custom,  existed,  it  might  vary  in  some  cases  the  com- 
mon law,  but  it  surely  could  not  operate  as  a  repeal  to  a  positive  law. 

2.  He  next  argued,  that  ^ven  if  this  kind  of  evidence  is  admissible, 
for  a  party  to  come  in  and  prove  his  own  books,  j'et  Thomas  Foster, 
who  was  offered  to  be  sworn,  was  not  the  highest  evidence  the  case 
would  admit  of,  he  knowing  nothing  of  the  contract.  The  copartner 
who  made  the  entries  ought  to  be  produced.  He  had  voluntarily  left 
the  country  and  settled  in  another  State,  and  had  thereby  deprived  the 
copartnership  of  the  benefit  of  his  testimonj',  for  it  could  not  be  sup- 
plied by  any  other  means  as  long  as  he  was  alive.  He  admitted  there 
were  cases  in  the  books,  where  proof  of  the  handwriting  of  a  clerk, 
who  made  the  entries  in  a  tradesman's  book,  was  allowed  as  good 
evidence ;  because  the  act  of  God  had  deprived  the  part}'  of  his 
testimony,  and  the  next  best  evidence  from  the  necessity  of  the  case 
was  resorted  to.  But  in  no  case,  where  the  witness  was  alive  and 
might  be  procured,  can  such  kind  of  testimony  be  regularly  given. 

3.  With  regard  to  his  last  ground,  he  said,  it  was  very  obvious  that 
there  was  a  great  defect  in  the  entries  themselves,  in  not  specifying  to 
whom  each  parcel  of  goods  was  delivered,  as  the  custom  of  the  old 
merchants  (he  said)  in  Carolina  had  been ;  and  the  more  especiall}-, 
too,  as  the  practice  and  indulgence  of  our  court  had  been  to  admit 
the  book  itself  as  chief  evidence,  on  the  suppletory  oath  of  a  party 
himself.  This  custom  of  the  old  merchants  arose  out  of  the  local  cir- 
cumstances of  this  countrj',  which  were  very  different  at  that  time 
(1721)  from  what  they  were  in  England.  Tbere,  a  clerk  could  always 
be  resorted  to  as  a  witness,  to  prove  the  delivery,  or,  in  case  of  hia 
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death,  proof  of  his  handwriting  was  prima  facie  evidence  of  it;  here, 
shoplieepers  and  tradesmen  did  not  keep  elerlis.  Most  of  them  Jrept 
their  own  books,  and  therefore  it  was  more  incumbent  on  them  to  men- 
tion the  names  of  the  persons  to  whom  the  goods  were  delivered,  in 
order  to  guard  against  impositions  and  frauds.  For  otherwise,  it 
would  be  much  in  the  power  of  a  dishonest  tradesman  or  shopkeeper 
to  impose  on  a  customer  bj-  making  entries  of  goods,  or  work  or  labor, 
which  had  never  been  delivered  or  performed.  And  b^"  the  practice 
and  indulgence  of  our  courts,  he  meant  to  distinguish  it  from  the  law 
of  the  land.  It  was  not,  he  contended,  a  part  of  the  common  law  of 
the  land,  nor  is  it  the  statute  law,  nor  the  law  of  merchants.  It  is 
only  a  rule  of  practice  of  the  courts,  which  may  be  adhered  to,  or  re- 
laxed, at  pleasure.  The  reason  given  in  Trott's  collection  of  the  laws 
of  this  State  does  not  exist  at  the  present  daj-,  for  the  merchants  are 
overstocked  with  clerks,  and  cessajite  ratione  cessat  ipsa  lex. 

Bay,  contra.  Although  the  statute  of  7  James  I.  c.  12,  is  to  be  found 
» in  the  list  of  English  statutes  extended  to  (the  then  province  of)  South 
Carolina,  in  the  year  1712,  yet  it  is  very  doubtful  whether  it  ever  went 
into  operation ;  or  if  it  did,  it  must  have  gone  verj'  soon  afterwards 
into  disuse,  or  have  become  obsolete.  For  the  County  and  Precinct 
Court  Act  was  passed  only  nine  years  after  the  act  extending  the 
British  statutes  in  1721,  and  the  tenth  clause  of  this  latter  act  ex- 
pressly recognizes,  "That  it  had  been  before  allowed  for  law  in  the 
then  province,  that  books  of  account  shall  be  allowed  for  evidence,  the 
plaintiff  swearing  to  the  same  ;  by  reason  that  the  merchants  and 
shopkeepers  in  South  Carolina  had  not  an  opportunity  of  getting  ap- 
prentices and  servants,  to  deliver  out  their  goods  and  keep  their  books, 
as  the  merchants  and  shopkeepers  in  Great  Britain  had."  This  clause 
is  declaratory  of  what  the  law  was,  previous  to  the  passing  of  the 
County  and  Precinct  Court  Act,  in  1721 ;  and  nine  j'ears  is  a  very 
short  period  to  establish  a  custom  so  firmlj'  as  to  become  an  acknowl- 
edged part  of  the  law  of  the  land.  From  whence  it  is  highlj'  presum- 
able, that  notwithstanding  the  statute  of  James  was  extended  to  South 
Carolina,  yet  it  was  found  inapplicable  to  the  then  situation  of  the 
country,  for  the  reasons  mentioned  in  that  clause,  and  consequentlj' 
never  went  into  operation.  If  it  had  been  considered  as  of  force  in 
1721,  the  Legislature  would  most  certainly  have  repealed  it  expressly, 
instead  of  passing  a  clause  declaratory  of  the  law  in  opposition  to  it. 
If,  however,  it  should  be  considered,  that  this  statute  was  of  force  down 
to  1721,  j'et  the  foregoing  clause  in  the  County  and  Precinct  Court  Act 
virtually  repealed  it,  by  declaring  that  to  be  the  law,  which  contra- 
dicted it.  And  this  law  has  been  the  acknowledged  law  of  the  land 
down  to  the  present  day,  which  is  upwards  of  sixty  years.  How  long 
it  was  in  use  before  is  uncertain.  It  seems  to  have  been  a  principle 
borrowed  from  the  civil  law  (which  admitted  books  of  account,  with 
the  suppletory  oath  of  the  merchant,  at  all  times  to  be  good  evidence, 
3  Blac.  369),  and  very  early  adopted  in  this  country  as  part  of  the  law 
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of  the  land.  The  courts  of  justice  have  been  uniformly  governed  by 
this  principle ;  and  even  if  it  were  an  error  originally,  it  has  been  so 
long  in  use  that  the  maxim  communis  error  facit  jus  will  well  applj*. 
And  it  is  much  safer  to  adhere  to  this  custom,  as  part  of  the  law  of 
the  land,  than  to  set  afloat  and  unravel  all  the  decisions  heretofore 
made  on  the  subject. 

2.  In  reply  to  the  arguments  offered  in  support  of  the  second  ob- 
jection, he  observed  and  argued  that  the  act  of  any  one  copartner  of  a 
house,  on  behalf  of  the  copartnership,  is  the  act  of  the  company ;  and 
this  is  good  in  all  cases,  as  well  for  as  against  them.  They  are  in  law 
regarded  and  known  as  one  person.  Whatever  the  whole  might  do, 
either  for  or  against  a  copartnership  in  the  way  of  trade,  any  one  may 
lawfully  do.  Merchants,  for  the  benefit  and  extension  of  trade,  are 
highly  favored  in  all  countries,  for  which  reason  a  peculiar  code  has 
been  adopted  for  their  convenience,  called  the  law  of  merchants,  which 
gives  them  these  privileges.  There  is  no  kind  of  question,  but  that  if 
Seth  Foster  were  here,  his  evidence  would  be  the  highest  that  the  case 
would  admit  of;  but  as  he  is  out  of  the  country,  and  not  within  the  juris- 
diction of  our  courts,  the  next  best  evidence  must  be  resorted  to,  which  is 
the  evidence  of  his  copartner,  Thomas  Foster,  to  prove  the  entries  in  the 
books.  It  is  a  rule  of  law,  that  if  a  witness  be  dead,  or  gone  be3'ond  the 
sea,  proof  of  his  handwriting  is  good  evidence.  Esp.  300  ;  Doug.  89.  A 
person  out  of  the  State  is  as  much  out  of  the  jurisdiction  of  the  court, 
as  if  he  were  beyond  sea.     So  that  the  same  rule  will  hold  good. 

3.  As  to  the  last  objection  taken,  on  account  of  the  omission  in  the 
entry-book,  of  the  person's  name  to  whom  the  goods  were  delivered, 
the  law  does  not  require  it.  To  do,  therefore,  what  the  law  does  not 
make  requisite,  is  superfluous.  The  law  goes  on  this  principle ;  that 
the  purchaser  took  away  the  goods  at  the  time  of  the  purchase.  In 
England,  the  custom  is  for  a  merchant  or  shopkeeper  to  send  home 
goods  to  a  customer  under  the  care  of  a  trusty  servant  or  warehouse 
man  :  here,  the  customer  takes  or  sends  for  them  himself,  and  the  entry 
is  never  made  till  the  goods  are  actuallj' delivered  ;  so  that  the  entr3' 
is  prima  facie  evidence  of  the  delivery.  In  the  case  of  Pitman  and 
Maddox,  Salk.  690,  assumpsit  was  brought  for  a  tailor's  bill.  At  the 
trial.  Lord  Holt  allowed  the  book  as  good  evidence  ;  it  being  proved, 
that  the  servant,  who  would  have  been  a  competent  witness,  and  who 
wrote  the  entries,  was  dead,  and  that  they  were  in  his  handwriting,  and 
no  proof  was  required  of  the  delivery  of  the  goods.  The  present  case 
bears  a  strong  resemblance  to  this  of  Pitman  and  Maddox :  Seth 
Foster  would  have  been  a  competent  witness  ;  but  as  he  is  out  of  the 
State,  proof  of  the  entries  being  in  his  handwriting  is  therefore  sufl3- 
cient,  without  any  proof  or  mention  of  the  delivery.  The  entry  itself 
ii  prima  facie  evidence  of  it. 

Pendleton,  J.,  was  clearly  of  opinion,  that  the  original  book  of 
entries  of  a  merchant  or  shopkeeper  is  good  evidence  to  go  to  a  jurj', 
upon  the  plaintifTs  swearing  to  the  same ;  and  where  one  of  the  co- 
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partners,  who  made  the  entries,  is  out  of  the  State,  the  other  copartner 
may  swear  to  his  handwriting  in  the  books.  He  thought  also,  that 
these  entries  were,  in  this  coxmtvy,  prima  facie  evidence  of  a  delivery. 

Burke,  J.,  concurred. 

Heyward,  J.,  doubted  on  the  second  objection ;  but  said  he  would 
decline  an  opinion,  as  his  brethren  had  already  decided  in  favor  of  the 
plaintiff.  Objections  overruled. 

Thomas  Foster  was  then  sworn  to  prove  the  books,  and  there  was 
accordingly  a  verdict  for  plaintiffs. 


OOODYEAE  V.  BRADLEY  et.   al,   Aclmrs.   of  JOEL 
BRADLEY. 

Supreme  Court  or  Errors  op  the  State  op  Connecticut.     1803. 

[EeparUd  1  Daij,  104.] 

Action  of  book  debt.  Plea,  the  general  issue.  Verdict  for  the 
plaintiff.  A  bill  of  exceptions  was  filed,  by  the  defendants,  stating, 
that  the  only  matter  in  dispute  between  the  parties  was  the  following 
charge,  in  the  plaintiff's  book  :  "  1799.  Oct.  4.  Joel  Bradley,  Dr.  To 
cash,  $100,  sent  by  my  negro,  to  be  indorsed  on  my  note,  £30  0  0." 
And  the  plaintiff  and  others  were  admitted  by  the  Court,  as  witnesses, 
to  prOve  that  the  sum  of  $100  was  sent  as  charged,  that  it  was  not 
applied,  and  that  the  note  was  afterwards  taken  up,  without  any 
indorsement  or  mention  made  of  the  money.  The  error  assigned  was, 
that  the  Court  admitted  the  evidence. 

In-gersoll  and  Smith  (of  New  Haven),  for  the  plaintiffs  in  error. 

Daggett  and  Staples,  contra. 

The  judgment  was  reversed,  unanimously.  This  Court  are  of  opin- 
ion, that  the  Superior  Court  erred  in  admitting  said  testimony.  First, 
because  the  facts,  proved  by  the  witnesses,  cannot  support  the  action 
of  book  debt.  Secondl}',  because  the  plaintiff  cannot,  in  any  form  of 
action,  avail  himself  of  his  own  testimony,  to  prove  facts  of  this  kind. 
The  action  of  book  debt  is  peculiar  to  Connecticut.  The  allowing  a 
party  to  support  a  claim,  by  his  own  testimonj',  is  repugnant  to  general 
common  law  principles  ;  and  though  the  action  was  originally  dictated 
by  a  supposed  necessity,  it  ought  not  to  be  extended  beyond  the  objects 
of  its  institution.  It  would  be  difficult,  perhaps,  to  lay  down  any  gen- 
eral principle,  which  would  determine,  in  all  cases,  what  articles  maj', 
and  what  rasuj  not,  be  charged  on  book.  But,  no  charge  can  be  ad- 
mitted on  book,  unless  the  right  to  charge  exists,  at  the  time  of  deliv- 
ering the  article,  and  arises  in  consequence  of  such  delivery.  In  this 
case,  delivering  the  money  gave  no  right  to  charge  it  on  book  ;  and  if 
the  right  existed  at  all,  it  arose  from  facts,  which  occurred  subsequent 
to  the  delivery.  The  plaintiffs  right  of  action,  in  this  case,  is  founded 
on  a  mistake,  in  taking  up  the  note,  and  not  on  the  delivery  of  the 
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money,  and  ought  to  have  been  pursued  by  an  action  at  common  law, 
and  supported  by  common-law  evidence.  To  admit  a  different  princi- 
ple would  be  to  admit  the  party,  in  all  eases,  to  swear  to  a  misapplica- 
tion of  money.  It  is,  indeed,  difficult  to  see,  why  a  man  may  not 
testify  to  a  fraud  which  entitles  him  to  recover  back  money,  as  well  as 
to  a  mistake.  The  Superior  Court  have  adopted  different  principles,  in 
several  adjudications,  dictated  by  an  imposing  equity  in  particular 
cases,  but  which,  in  their  consequences,  tend  to  bring  written  securi- 
ties down  to  a  level  with  mere  charges  on  book,  and  serve  to  enable  the 
obligor,  by  his  own  testimony,  effectually,  though  indirectl3-,  to  destroy 
his  written  security.  Tliere  has,  also,  been  one  adjudication  of  the 
Court  of  Errors  of  the  same  kind ;  but  the  consequences  which  have 
followed  probably  were  not  then  foreseen.  The  principles,  involved 
in  that  decision  are  an  evident  departure  from  the  original  action  of 
book  debt.^ 

1  Early  statutes  of  Connecticut  (Laws,  35,  296,  ed.  1769),  recognize  that  the  parties 
in  actions  for  hook-debts  swear  to  their  accounts,  and  exhibit  them  in  court.  la 
Swift's  Evidence,  81  et  seq.,  the  first  American  book  on  Evidence,  written  by  a  judge 
of  the  Supreme  Court  of  Connecticut  and  published  in  1810,  there  are  interesting 
comments  on  this  subject  ;  "  It  is  a  general  rule  of  law  that  no  man  shall  be  a  witness 
in  his  own  case  ;  but  to  this  there  are  sundry  exceptions,  in  civil  cases,  on  the  ground 
of  necessity.  1.  The  parties  are  admitted  as  witnesses  in  actions  of  book  debt  by  force 
of  statute  (Statutes,  Day's  edition,  101).  This  provision  of  the  statute  is  grounded  on 
the  necessity  of  the  thing  ;  for  in  many  instances,  it  would  be  very  difficult  to  obtain 
any  other,  or  better  proof ;  but  as  this  action  is  very  common,  and  as  there  is  great 
danger  in  allowing  a  party  to  support  a  claim  by  his  own  oath,  the  law  has  provided 
every  possible  check  and  guard  against  false  accounts,  and  has  restrained  the  action 
within  the  narrowest  limits  possible.  It  is  confined  to  such  articles  as  are  usually 
charged  on  book  ;  and  the  book  ought  to  be  kept  in  a  fair  and  regular  manner,  and  the 
articles  truly  entered  at  the  time  of  the  delivery,  or  the  performance  of  the  sei-viee,  so 
as  to  be  consistent  with  4nd  support  the  oath  of  the  party  ;  for  the  book  is  to  be  con- 
sidered as  the  essential  part  of  the  evidence,  and  the  oath  of  the  party  as  supplementary 
to  it.  It  is  true  we  have  not  adopted  the  practice  of  requiring  the  parties  to  produce 
their  original  books  and  entries,  but  have  suffered  them  to  go  to  trial  on  transcripts 
from  their  books,  or  even  on  accounts  which  are  acknowledged  not  to  be  original,  or 
made  at  the  time  of  the  transaction.  It  would  be  a  gi'eat  improvement  if  courts  had 
the  power  of  compelling  the  production  of  original  books  and  papers,  and  to  decide 
upon  the  competency  of  books  and  accounts  to  be  admitted  in  evidence  to  the  jury ; 
but  though  we  have  not  adopted  these  principles,  yet  our  practice  in  a  great  measure 
supplies  their  place.  To  entitle  accounts  to  credit,  the  original  books  must  be  pro- 
duced,  and  the  entries  should  be  regularly  made,  without  rasure,  alteration,  or  inter- 
lineation. Merchants  and  traders  should  produce  their  day-books  and  ledgers,  and 
mechanics  whose  business  requires  that  mode  of  keeping  accounts.  Their  books  should 
appear  to  be  regularly  kept,  and  the  entries  fairly  made  at  the  time,  and  from  day  to 
day  in  the  usual  course  of  their  business.  Where  people  make  single  entries  only,  the 
account  should  be  fair  and  properly  dated.  Where  the  books  are  not  regularly  kept, 
—  where  there  appear  to  be  rasures,  alterations,  interlineations,  and  additions,  and 
where  the  accounts  are  made  out  after  a  dispute  has  arisen,  —  there  is  a  strong  presump- 
tion against  this  truth,  and  the  party  must  have  other  proof  to  corroborate  his  testi- 
mony to  entitle  him  to  recover.  When  a  demand  is  made  for  the  original  books  and 
entries,  and  it  is  refused,  if  the  party  refusing  cannot  assign  a  good  reason  for  it,  every- 
thing is  to  be  presumed  against  him  that  the  nature  of  the  transaction  will  warrant ; 
and  the  fact  ought  to  be  taken  to  be  as  contended  for  by  the  other  party,  unless  the  con- 
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Superior  Court  of  Judicature  op  New  Hampshire.     1825. 

[Reported  3  N.  E.  156.] 

Assumpsit.  The  defendant  pleaded  the  general  issue,  and  filed,  by 
way  of  set-off,  an  account,  one  item  of  which  was  a  charge  of  1109 
yards  of  cloth,  and  another  item  a  charge  of  187  yards  of  cloth. 

The  cause  was  tried  here  at  February  Term,  1824. 

To  prove  his  set-off,  the  defendant  offered  in  evidence  his  book  of 
accounts,  accompanied  with  his  own  oath,  that  the  book  offered  con- 
tained the  original  entries  of  the  articles  mentioned  in  his  set-off ;  that 
the  entries  were  made  at  the  times  thej'  purported  to  be  made,  and  at 
or  near  the  time  when  the  respective  articles  were  delivered.  He  was 
then  cross-examined  by  the  plaintiff's  counsel  in  the  same  manner  that 
witnesses  in  chief  are  cross-examined ;  upon  which  the  defendant's 
counsel  proposed  to  examine  him  as  a  witness  in  chief;  and  this  was 
permitted  bj-  the  court.  In  the  course  of  his  examination  he  stated, 
that  the  said  parcels  of  cloth,  mentioned  in  the  set-off,  were  delivered 

trary  can  be  proved  by  disinterested  testimony.  "Where  the  plaintiff  lives  remote,  and  the 
books  are  voluminous,  as  in  the  case  of  merchants  living  in  New'York,  the  original  books 
are  not  produced  in  ordinary  oases  ;  and  as  their  hooks  are  usually  kept  by  clerks,  dis- 
interested proof  can  commonly  be  obtained.  Formerly  a  very  loose  practice  was  adopted 
in  these  cases.  Instances  have  occurred  where  a  party  has  been  permitted  to  charge 
articles  on  book  not  originally  designed  so  to  be  charged,  merely  to  enable  him,  in  this 
form  of  action,  to  support  his  claim  by  his  own  oath.  This  action  has  been  sustained 
against  an  executor  for  money  paid  on  a  note  to  the  testatol-,  for  which  a  receipt  was 
taken  and  lost,  the  whole  note  having  been  previously  collected.  But  this  case  has 
since  been  oveiTuled,  and  the  correct  principle  established  In  the  case  of  Bradley  against 
Goodyear,  1  Day,  104,  that  an  action  of  book  debt  will  not  lie  to  recover  money  paid 
on  a  note,  and  not  applied  ;  and  that  no  charge  can  he  admitted  on  book  unless  the 
right  of  charge  exist  at  the  time  of  delivering  the  article,  and  arise  in  consequence  of 
such  delivery.  Book  debt  is  properly  confined  to  transactions  between  the  parties 
where,  in  the  usual  course  of  their  business,  they  charge  on  book  articles  of  property 
sold  and  delivered,  services  performed,  and  the  use  of  anything  hired  and  returned,  — 
as  the  use  of  horses,  oxen,  &c.  The  parties  may  testify  as  to  the  price  and  quality  of 
the  articles,  and  the  time  and  mode  of  payment,  for  where  they  are  admitted  to  testify  re- 
specting the  principal  subject  they  may  respecting  all  collateral  circumstances  necessarily 
connected  with  it.  An  attestation  to  a  book  account  is  no  deposition ;  of  course  it  need 
not  be  sealed,  nor  the  opposite  party  notified.  The  books  of  deceased  persons  are  con- 
sidered as  .sworn  to,  and  (have  the  same  evidence  as  books  supported  by  the  oath  of 
living  parties.  Entries  made  in  the  books  of  hankers,  merchants,  or  other  persons 
keeping  books  respecting  their  business  by  their  clerks,  can  only  be  proved  by  such 
clerks  themselves  ;  and  it  will  not  he  sufficient  to  prove  the  handwriting  of  such  clerks, 
though  out  of  the  jurisdiction  of  the  court  (1  Esp.  1)."  .  .  . 

The  following  are  early  Connecticut  cases  :  Leavenworth,  Admr.  v.  Phelps,  Kirby, 
71  (1786).  "This  was  an  action  of  book  debt.  The  account  exhibited  consisted  of 
one  article  only,  to  wit,  twenty  half-johannes.  The  charge  was  not  in  the  handwriting 
of-  the  deceased.    Mr.  Adams,  for  the  defendant,  moved  that  the  plaintiff  be  compelled 
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not  to  the  plaintiff,  but  to  the  servants  of  the  plaintiff.  After  the  argu- 
ments of  counsel  to  the  jury,  on  both  sides,  were  closed,  the  plaintiff's 
counsel  objected,  that  the  book  of  accounts  could  not  go  to  the  jury  as 
evidence  of  the  delivery  of  the  cloth,  because  it  appeared  that  it  was 
in  the  power  of  the  defendant  to  produce  better  evidence,  the  testimony 
of  those  to  whom  it  was  delivered.  But  the  court  overruled  the  objec- 
tion, as  made  too  late. 

The  jury  having  returned  a  verdict  in  favor  of  the  defendant,  the 
plaintiff  moved  the  court  to  grant  a  new  trial,  on  the  ground  that  the 
defendant  had  been  improperly  admitted  to  testify  in  his  own  cause,  as 
a  witness  in  chief,  and  that  the  book  of  the  defendant  had  been  improp- 
erly submitted  to  the  jury,  as  evidence  of  the  delivery  of  the  cloth. 

Noyes,  for  the  plaintiff. 

Webster,  for  the  defendant. 

Richardson,  C.  J.,  delivered  the  opinion  of  the  court. 

It  has  long  been  the  settled  practice  in  this  State,  to  permit  the 
account  books  of  a  party,  supported  by  his  supplementary  oath,  to  go 
to  the  jury,  as  evidence  of  the  delivery  of  articles  sold,  and  of  the  per- 
formance of  work  and  labor.  But  as  this  is  in  truth  the  admission  of  a 
party  to  be  a  witness  in  his  own  cause,  the  practice  is  confined  to  cases 
where  it  may  be  presumed  therfe  is  no  better  evidence,  and  has  many 
limitations. 

to  produce  the  original  entries  of  the  deceased,  or  suffer  a  nonsuit.  Mr.  Slnman,  for 
the  plaintiff,  stated  thathy  accident  the  original  entries,  which  were  in  the  handwriting 
of  the  deceased,  were  totally  lost,  and  could  not  be  produced  ;  that  the  account  exhib- 
ited was  made  by  the  attorney,  in  consequence  of  directions  received  from  the  deceased 
in  his  lifetime  ;  that  the  plaintiff  could  prove  there  had  been  a  charge  in  the  handwrit- 
ing of  the  deceased,  exactly  corresponding  with  the  one  exhibited  on  trial,  and  that  the 
deceased  had  declared  the  same  to  be  a  just  charge.  Mr.  Adams,  in  reply,  said  that 
if  administrators  were  permitted  to  sustain  actions  on  accounts  made  by  them  in  favor 
of  the  deceased,  from  such  information  as  they  might  be  able  to  collect,  there  would  be 
no  guarding  against  unjust  demands  of  this  kind;  for  if  the  original  papers  were  pro- 
duced, it  might  appear  from  them  that  the  account  had  been  settled,  or  that  the 
articles  were  delivered  in  discharge  of  some  antecedent  demand,  or  much  other  light 
might  be  reflected  on  the  subject ;  that  an  original  entry  was  a  species  of  evidence  in- 
dispensably necessary  to  support  a  demand  of  this  kind.  By  the  Coukt.  The  action 
may  proceed  without  those  entries ;  for  if  the  demand,  under  all  the  circumstances  of 
it,  should  not  be  sufficiently  supported  by  evidence,  the  action  must  fail.  The  charge 
in  the  handwriting  of  the  deceased  can  only  be  evidential  of  a  right  of  recovery,  which 
may  be  supplied  by  other  evidence  of  as  great  or  greater  weight. " 

Peck  V.  Jones,  Kirby,  289  (1787).  "Error  from  the  judgment  of  a  justice  of  the 
peace  upon  a  bill  of  exceptions.  Jones  brought  his  action  of  book  debt  against  Peck, 
before  a  justice  of  the  peace.  The  account  exhibited  on  trial  consisted  of  only  one 
article,  viz.,  a  charge  of  30s.  money,  paid  to  B.  T.  for  the  use  of  F.  G.,  for  which  the 
plaintiff  alleged  that  the  defendant  had  promised  to  pay  him  an  equal  sum  in  sheep. 
On  trial  of  this  case,  it  was  objected  that  said  article  was  an  improper  charge  for  book 
account,  being  merely  a  right  of  action,  founded  upon  an  executory  agreement  ;  and 
that  the  plaintiff's  own  oath  could  not  be  admitted  in  proof  ;  for  that  the  oaths  of  par- 
ties are  not  by  law  admissible  to  prove  any  special  agreement  between  them.  But  the 
objections  were  overruled  by  the  justice,  and  a  judgment  rendered  for  the  plaintiff.  A 
bill  of  exceptions  being  filed,  and  the  cause  brought  up  by  writ  of  error,  the  judgment 
of  the  justice  was  reversed,  without  argument."  —  Ed. 
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In  the  first  place,  it  must  appear  that  the  charges  are  in  the  hand- 
writing of  the  party  who  is  sworn ;  because,  if  the  charges  are  in  the 
handwriting  of  a  third  person,  such  third  person  is  presumed  to  know 
the  facts,  and  may  be  a  witness  ;  so  that  there  is  no  necessitj-  of  admit- 
ting the  party  to  testify  in  his  own  cause.  The  book  is,  therefore,  in 
such  a  case,  rejected. 

The  charges  in  the  handwriting  of  the  part}'  must  appear  in  such  a 
state,  that  they  may  be  presumed  to  have  been  his  daily  minutes  of  his 
transactions  and  business.  For  if  it  appear  in  any  way,  that  many 
charges,  purporting  to  be  made  at  different  dates,  were  in  fact  made  at 
the  same  time,  the  book  is  not  evidence.  The  charges  must  appear  to 
be  the  original  or  first  entries  of  the  party,  made  at  or  near  the  time  of 
the  transactions  to  be  proved ;  and  if  the  contrary  appear,  the  book 
cannot  be  admitted  as  evidence. 

There  must  be  no  fraudulent  appearances  upon  the  book,  such  as 
gross  alterations.  And  where  it  appears  by  post  marks,  or  otherwise, 
that  the  account  has  been  transferred"  to  anotlier  book,  such  other  book 
must  be  produced. 

If  it  appear  by  the  book  itself,  or  by  the  examination  of  the  part}', 
that  there  is  better  evidence,  the  book  cannot  go  to  the  jury  as  evi- 
dence. Thus,  if  an  article  be  charged  in  the  book  as  delivered  by  or 
to  a  third  person,  or  if  the  party  on  his  examination  admit  that  to  be 
the  fact,  the  book  is  not  evidence  of  the  delivery  of  such  article. 

The  party,  when  called,  is  in  the  first  instance  permitted  to  state 
only,  that  the  book  produced  is  his  book  of  original  entries ;  that  the 
charges  are  in  his  handwriting ;  that  thej-  were  made  at  the  times  they 
purport  to  have  been  made,  and  at  or  near  the  time  of  the  delivery  of 
the  articles,  or  of  the  performance  of  the  services.  He  may,  however, 
be  cross-examined  by  the  other  party ;  in  which  case  his  answers  be- 
come evidence,  and  he  is  entitled  to  give  a  full  explanation  of  any  mat- 
ter, in  relation  to  which  an  inquiry  is  made  on  the  cross-examination. 
It  is  reasonable  and  proper  that  he  should  be  made  a  witness  as  far  as 
the  opposite  side  chooses  to  make  him  one ;  and  that  as  far  as  he  is 
made  a  witness  he  should  be  at  liberty  to  give  a  full  explanation.  But, 
in  our  opinion,  a  cross-examination  does  not  entitle  him  to  go  be3'ond 
this.  It  does  not  entitle  him  to  testify  as  to  independent  facts,  not  neces- 
sary to  the  explanation  of  the  facts,  respecting  which  he  may  have  been 
questioned  upon  the  cross-examination.  It  does  not  make  him  a  wit- 
ness in  chief  in  the  cause. 

Such,  in  our  opinion,  is  the  law  on  this  subject;  2  Mass.  Rep.  221, 
Cogswell  v.  DoUiver ;  2  lb.  569,  Prince  v.  /Swett ;  13  lb.  427,  Faxon 
V.  Hollis  ;  4  lb.  457,  Prince  v.  Smith,  and  it  is  very  easily  applied  to 
the  case  now  before  us. 

As  soon  as  it  appeared  that  the  cloth  was  delivered  to  a  third  person, 
the  book  became  incompetent  evidence  to  prove  the  delivery  of  that 
article ;  and  the  jury  ought  to  have  been  so  instructed.  It  was  no 
waiver  of  the  objection  that  it  was  not  taken   until   the  arguments 
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were  closed.  It  was  enough  that  the  attention  of  the  court  was 
called  to  the  subject  before  the  jury  retired.  The  objection,  in  its 
nature,  amounted  to  nothing  more  than  a  request  to  the  court  to 
give  the  jury  proper  directions  in  a  matter  of  law,  arising  in  the 
cause ;  and  the  refusal  of  such  a  request  is  clearly  a  good  cause  for 
a  new  trial.  We  think  also,  that  the  defendant  was  not  entitled  to 
testify  as  a  witness  in  chief.  New  trial  granted^ 


SHEEHAN,  Ex'r.  v.  HENNESSEY. 

Supreme  Court  op  New  Hampshire.     1889. 

[Reported  65  N.  H.  101.] 

Assumpsit,  for  goods  sold  and  delivered  to  the  defendant  by  the  de- 
ceased and  charged  by  him  upon  his  books  of  account.  The  plaintiff 
did  not  elect  to  testify,  except  to  identify  the  books.  The  defendant 
offered  to  testify  that  she  did  not  owe  the  deceased  for  the  goods.  The 
offer  was  excluded,  and  the  defendant  excepted.  The  defendant  also 
asked  leave  to  recall  the  plaintiff,  and  show  by  her  that  the  deceased 
employed  a  clerk  in  his  store,  more  or  less.  The  request  was  denied, 
and  the  defendant  excepted. 

S.  W.  Emery,  for  the  plaintiff. 

Calvin  Page  and  John  Hatch,  for  the  defendant. 

Allen,  J.  Before  the  statute  of  1857,  permitting  parties  to  actions 
to  testify,  except  where  the  adverse  party  is  an  administrator  or 
guardian  not  electing  and  refusing  to  testify,  books  of  account  were 
made  evidence  by  the  suppletory  oath  of  the  party,  and  in  case  of  his 
death  by  the  oath  of  his  administrator.  Dodge  v.  Morse,  3  N.  H.  232. 
Since  that  statute,  books  of  account  of  persons  deceased  and  of  tiiose 
under  guardianship  are  introduced  in  evidence,  in  the  same  way  and  by 

1  "  It  is  farther  objected,  that  the  book  of  the  deceased,  supported  only  by  the  sup- 
plementary oath  of  his  administrator,  was  improperly  permitted  to  go  to  the  jury.  It 
has  lately  been  decided  in  this  court,  that  the  book  of  a  party,  supported  by  his  oath 
that  it  is  his  book  of  original  entries,  and  that  the  charges  are  in  his  own  handwriting, 
may  go  to  a  jury  as  evidence.  Eastman  v.  Moulton,  3  N.  H.  Rep."  —  Per  Curiam  in 
Bodge,  Admr.  v.  Morse,  3  N.  H.  pp.  233-234. 

"  The  objection  to  the  book,  so  far  as  it  tended  to  prove  services  of  the  apprentice,  be- 
cause the  apprentice  might  have  been  called  as  a  witness,  seems  to  us  untenable,  and 
founded  on  a  mistaken  view  of  the  nature  of  this  species  of  evidence.  The  use  of  one's 
own  books,  verified  by  his  oath,  is  not  secondary  evidence,  nor  is  it  necessary  to  its 
admission  first  to  show  the  loss  of  other  evidence.  It  is  original,  but  feeble  and  un- 
satisfactory evidence.  When  such  evidence  is  offered,  and  it  is  apparent  from  the  case 
that  the  party  producing  it  could  probably  furnish  better  evidence,  and  he  fails  so  to 
do,  or  to  account  for  its  absence,  it  must  greatly  diminish  the  credit  due  to  the  feeble 
evidence.  But  this  is  a  consideration  which  goes  to  its  credit,  and  not  to  its  com- 
petency, and  is  for  the  jury,  and  not  for  the  court.  Holmes  v.  Harden,  12  Pick.  169." 
~-  Per  Shaw,  C.  J.,  in  Mathes  v.  Robinson,  8  Met.  p.  271.  —  Ed. 
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the  same  mode  of  proof  as  before,  without  regard  to  the  exception 
(Hailey  v.  Harvey,  60  N.  H.  152,  155) ;  for  the  statute  was  designed 
to  enlarge  and  not  narrow  the  field  of  evidence,  and  nothing  is  excluded 
under  the  exception  which  was  admissible  before.  I'acfe  v.  Whidden, 
59  N.  H.  507,  511.  The  identification  by  the  plaintiff  of  her  intestate's 
books  of  account,  in  the  mode  always  practised,  was  not  an  election  by 
her  to  testify,  nor  a  waiver  of  the  right  to  object  to  the  defendant's 
testifying  generally.  The  defendant  offered  to  testifj-  to  no  fact  which 
might  not  have  been  within  the  knowledge  of  the  plaintiff's  intestate, 
and  the  exclusion  of  her  testimonj'  was  in  accordance  with  a  uniform 
rule  established  by  numerous  decisions.  No  injustice  appears  to  have 
been  done,  and  if  any  was  done,  it  would  onl3'  be  shown  by  other  evi- 
dence than  the  defendant's  own  testimony  {Harvey  v.  Hilliard,  47 
N.  H.  551 ;  Cochran  v.  JLangmaid,  60  N.  H.  571),  and  there  was  no 
error  in  excluding  it. 

The  defendant's  request  for  leave  to  call  the  plaintiff  and  inquire  of 
her,  against  objection,  whether  the  deceased  did  not  employ  a  clerk  in 
his  store,  was  an  attempt  to  compel  the  plaintiff,  an  administratrix,  to 
testify  against  her  will,  and  was  properly  refused.  Whether  anj-  wit- 
ness should  be  recalled  is  a  question  to  be  determined  at  the  trial  term, 
and  there  was  no  error  of  law  in  denying  the  request. 

Exceptions  overruled.'^ 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 


POULTNEY  V.  ROSS. 

Common  Pleas,  Philadelphia  County,  Pennsylvania.     1788. 

IBeporled  1  Ball.  238.] 

An   appeal   being  entered    from  the  judgment    of   Isaac  Howell, 

Esquire,  one  of  the  justices  of  the  city  of  Philadelphia,  &c.,  on  the  trial 

of  the  cause,  it  appeared,  that  the  defendant  went  to  the  store  of  the 

1  So  in  Massachusetts,  at  a  time  when  the  statutes  were  like  those  referred  to  in  this 
case  :  "The  plaintiffs  account-book,  with  his  suppletory  oath,  was  properly  admitted 
for  the  limited  purpose  of  proving  the  charges  and  the  circumstances  of  the  delivery  of 
the  goods  to  the  plaintiff's  wife.  .  .  .  Our  statutes  do  not  affect  this  question  ;  for  they 
do  not  disable  a  party  from  giving  his  testimony  suppletory  to  his  books  of  account, 
in  any  case  where  he  could  have  done  so  before,  and  to  the  same  extent.  The  exclu- 
sion of  his  testimony  where  the  other  party  is  dead,  is  in  cases  where  he  is  offered  for 
other  purposes  than  to  sustain  his  charges  on  book."  —  Per  Chapman,  J.,  in  Dexter  v. 
Booth,  2  Allen,  pp.  561-562.  The  restricted  and  peculiar  nature  of  the  suppletory  oath 
is  illustrated  bya  remark  of  Parker,  C.  3  .,m  Fryev.  Barker,  2  Pick.  p.  67(1823):  "We 
know  of  no  case  in  which  a  party  has  the  benefit  of  his  own  oath  upon  a  trial,  except 
where  the  oath  is  administered  in  court.  Thus  in  the  ease  of  book  accounts  ;  a  man 
might  fail  to  substantiate  such  charges,  in  consequence  of  being  unable  to  come  into 
court  to  make  oath  to  them,  but  we  do  not  recollect  an  instance  in  which  his  oath  has 
been  taken  out  of  court."  "  It  is  the  book  which  is  the  evidence,  and  the  party  testi- 
fies in  chief  only  to  verify  it."  Per  GiLCHKlST,  J.,  in  Litile  v.  Wijatt,  14  N.  H.  p.  26. 
—  Ed. 
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plaintiflfs,  and  bought  some  articles,  for  which  he  afterwards  paid  ;  that, 
at  the  same  time,  he  carried  with  him  one  Hawke,  a  joiner,  who  com- 
plained that  he  was  frequently  distressed  in  his  trade,  for  want  of  a 
small  credit ;  whereupon  the  defendant  told  the  plaintiffs,  that  he  did 
not  think  they  would  suffer  by  trusting  him  for  two  or  three  dollars,  as 
he  was  an  industrious  and  honest  man,  and  that  he  (the  defendant) 
would  see  the  money  paid  ;  that  the  plaintiffs  accordingly  delivered  to 
Hawke  sundry  articles  at  different  times  proper  for  his  trade,  as  a 
carpenter  and  joiner,  amounting  to  £5  and  upwards ;  that  at  the  dis- 
tance of  nine  months  having  inquired  after  Hawke  and  found  he  had 
eloped,  they  sent  an  account  for  those  articles  to  the  defendant,  who 
was  charged  in  their  shop-book  (which  Poultney,  one  of  the  plaintiffs, 
proved  to  be  their  book  of  original  entries)  as  the  absolute  purchaser ; 
and  that  before  the  justice,  from  whose  judgment  the  appeal  was  made, 
the  defendant,  though  he  insisted  that  all  the  articles  were  not  for  his 
use,  acknowledged  the  receipt  of  some  of  them. 

Upon  these  facts  the  question  arose,  whether  the  entry  in  the  plain- 
tiff's shop-book,  attested  by  one  of  them,  upon  solemn  affirmation,  was 
sufficient,  in  this  case,  to  charge  the  defendant?  And  the  president 
delivered  the  following  charge  to  the  jury. 

Shippen,  President.  As  the  law  that  has  prevailed  upon  this  sub- 
ject is  adapted  to  the  peculiar  situation  of  the  countr3^  it  will  naturally 
differ  from  the  law  which  is  established  in  other  places,  under  different 
circumstances.  Thus,  though  in  England,  the  shop-book  of  a  trades- 
man is  not  evidence  of  a  debt,  without  the  assistant  oath  of  the  clerk 
who  made  the  entry ;  yet  here,  from  the  necessity  of  the  case,  as  busi- 
ness is  often  carried  on  by  the  principal,  and  many  of  our  tradesmen 
do  not  keep  clerks,  the  book,  proved  by  the  oath  of  the  plaintiff  him- 
self, has  always  been  admitted.  The  practice,  in  this  respect,  however, 
has  been  confined  to  charge  the  original  debtor,  to  whom  the  goods 
were  sold ;  for,  the  necessity  of  the  case  only  required,  that  the  plain- 
tiff's oath  should  be  allowed  to  prove  the  actual  delivery  ;  and  it  would 
be  highly  dangerous,  if  the  evidence  were  extended  to  establish  the 
assumption  of  a  third  person  to  pay  the  debt. 

It  is  the  duty  of  the  jury,  therefore,  to  consider,  whether  the  defend- 
ant, on  the  present  occasion,  is  the  original  debtor,  or  merely  a  person 
assuming  to  pay  the  debt  of  another.  If,  indeed,  it  appears  that  he 
has  sent  a  servant,  or  tradesman,  for  these  goods,  on  his  own  account, 
he  is  clearly  liable  ;  for,  when  they  come  to  his  use,  that  makes  him  the 
original  debtor.  But,  if  I  go  to  a  shop  with  a  joiner,  and  say  to  the 
master,  "  I  will  see  you  paid  for  the  articles  with  which  you  trust  this 
man  : "  here,  though  I  am  liable  upon  proof  of  this  undertaking,  j'et  it 
is  not  in  the  character  of  the  original  debtor,  for  the  joiner  who  received 
the  goods  is  the  original  debtor ;  but  it  is  on  account  of  what  the  law 
terms  my  collateral  promise  ;  which  cannot  be  proved  by  the  testimony 
of  the  party  interested,  but  may  by  a  note  in  writing,  or  by  some  indif- 
ferent witness  to  the  transaction. 
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f  In  the  case  before  us,  the  evidence  of  the  Justice  (Mr.  Howell)  is 
not  certain  as  to  the  circumstances ;  for  the  goods  were  delivered  in 
small  parcels,  from  time  to  time ;  they  were  such  as  suited  the  joiner's 
business  ;  and,  even  from  the  plaintiffs  own  account,  they  were  applied 
to  his  use,  though  the  defendant  was  considered  to  be  liable  for  the  pay- 
ment. Whether  these  facts,  therefore,  and  the  defendant's  previous 
purchase  at  the  plaintiffs  store,  will  account  for  the  acknowledgment 
of  having  received  a  part,  the  jury  must  determine.  But  if  thej'  are  of 
opinion,  that  the  defendant  has  only  assumed  to  paj'  the  debt  of  an- 
other person,  the  plaintiffs  cannot  be  witnesses  in  the  cause,  and  con- 
sequently, there  is  no  proof  of  the  assumption.  On  the  contrary,  if 
they  think  the  defendant  is  the  original  debtor,  the  plaintiffs  are  wit- 
nesses to  prove  the  entry  in  their  book,  and  they  are  entitled  to  recover 
the  amount  of  their  demand. 

Verdict  for  the  defendant. 


CUEEEN  V.   CRAWFOED. 

S0PREME  Court  of  Pennsylvania.     1818. 

[Reported  4  Serg.  &  Rawle,  3.  ] 

This  case  came  before  the  Court  on  a  bill  of  exceptions  to  evidence, 
sealed  by  the  District  Court  for  the  city  and  county  of  Philadelphia. 

It  was  an  action  to  recover  the  value  of  a  quantity  of  lime  sold  and 
delivered  by  Crawford,  the  plaintiff  below,  to  Curren.  On  the  trial 
the  plaintiff  produced  books,  which  he  swore  were  his  books  of  original 
entries  of  goods  sold  and  delivered,  and  that  the  entries  were  made  at 
the  times,  and  by  himself.  On  his  cross-examination  he  stated,  that 
he  was  present  at  some  of  the  times  when  lime  was  delivered  to  Cur- 
ren ;  that  by  "  the  times,"  mentioned  in  his  examination  in  chief,  lie 
meant  the  times  when  the  lime  was  loaded  in  the  wagons  at  the  lime- 
kiln ;  that  he  was  not  present  at  all  the  times  the  wagons  were  loaded ; 
that  he  was  sometimes  in  Philadelphia,  but  was  not  present  at  all  the 
times  the  lime  was  delivered  there. 

A  certain  entry  in  the  book,  in  these  words  and  figures  was  then  re- 
ferred to,  "  II  15  -B.  Marpol.  60  Themerty  Coren." 

The  plaintiff  could  not  say  he  was  present  when  the  lime  mentioned 
in  that  entry  was  loaded,  or  when  it  was  delivered.  On  being  exam- 
ined by  the  Court,  he  said  he  was  at  home  five  days  out  of  six,  and  the 
lime  which  he  did  not  see  loaded  he  generall}-  saw  delivered.  He  was 
in  town  one  day  in  everj'  week.  Some  of  the  wagons  were  his  own, 
and  some  were  his  tenant's,  in  his  employ  during  the  whole  season. 

The  defendant's  counsel  objected  to  the  reading  of  this  entry,  but 
the  Court  admitted  it. 

P.  A.  Browne,  for  the  plaintiff  in  error. 

Kittera,  for  the  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

Duncan,  J.  The  bill  of  exceptions  states  the  circumstances  under 
■which  the  entry  in  the  book  now  objected  to  was  permitted  to  go  to 
the  jury. 

Books  of  original  entries,  verified  by  the  oath  of  the  party,  and  that 
the  entries  were  made  by  him,  have  always  been  received  in  evidence 
in  Pennsylvania,  from  necessity,  as  business  is  verj'  often  carried  on  by 
the  principal,  and  many  of  our  tradesmen  do  not  keep  clerks.  In  the 
country  there  would  be  a  stagnation  of  all  credit,  if  this  were  not  the 
case.  It  is  superfluous  to  cite  authorities  to  prove  a  course  of  proceed- 
ing so  notorious  to  all  conversant  in  courts  of  justice.  The  same 
necessity  has  introduced  the  same  rule  in  other  States.  In  South 
Carolina,  Foster  v.  Sinkler,  1  Bay,  40 ;  Spencer  v.  Andrew,  1  Bay, 
119.  In  Massachusetts,  2  Mass.  221,  Cogswell  v.  Dolkin.  In  New 
York,  Vbsburg  v.  Thayer,  12  Johns.  461. 

In  Sterrett  v.  Bull,  1  Binn.  237,  the  entry  to  be  proved  by  the 
plaintiff  must  be  an  original  entrj'  made  by  himself.  It  must  be  in 
an  account  of  the  daily  transactions  of  the  party,  and  not  in  the 
nature  of  a  receipt  book.  It  must  be  in  a  course  of  dealing  be- 
tween the  parties,  and  the  entries  made  about  the  time  of  the  transac- 
tion. This  book  and  this  entry  appeared  to  be  of  this  description. 
The  law  fixes  no  precise  instant  when  the  entry  should  be  made. 
At  or  near  the  time  of  the  transaction,  they  should  be  made.  It 
is  not  to  be  a  register  of  past  transactions,  but  a  memorandum  of 
transactions  as  they  occur.  If  the  book  appear,  on  investigation,  or 
examination  of  the  party  by  the  Court,  not  to  be  such  a  one,  the  Court 
may  reject  it  as  incompetent.  If  this  does  not  clearly  appear,  it  is  to 
be  submitted  to  the  jury  to  decide  on.  The  book  here  was  so  sub- 
mitted ;  its  verity  left  to  the  jurj-.  The  plaintiff  below,  after  having 
testified  that  this  was  a  book  of  original  entries,  and  that  the  entrj'  was 
an  original  one  made  by  himself,  and  on  his  examination  by  the  Court, 
declared  that  he  was  at  home  five  daj's  out  of  six,  and  that  the  wagons 
he  generally  saw,  after  loading  the  lime  or  delivering  it,  it  was  not 
necessary  to  fortify  the  book  by  the  oath  of  the  particular  carter,  to 
render  it  evidence.  The  entry  accompanied  by  the  supplementarj'-  oath 
of  the  part}-,  was  properly  admitted. 

Judgment  affirmed.^ 


VOSBUEGH  V.   THAYER. 

Supreme  Court  op  the  State  of  New  York.     1815. 

{Reported  12  Johns.  461.] 

In  error,  on  certiorari  to  a  justice's  court. 

Thayer  sued  Vosburgh,  in  the  court  below,  for  butcher's  meat,  fur- 

1  See  Laird  v.  OampMl,  100  Pa.  St.  159  (1882).  —Ed. 
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nished  by  him  to  Vosburgh  and  his  family.  It  was  proved,  by  several 
witnesses,  that  he  had  been  in  the  daily  practice  of  supplj'ing  them 
with  meat  during  the  period  for  which  he  claimed  pa^-ment.  It  was 
proved,  by  some  of  those  who  had  dealt  with  him,  that  he  Icept  just  and 
honest  accounts.  He  then  offered  his  books  of  account  in  evidence,  it 
appearing  that  he  had  no  clerk.  The  books  were  objected  to,  but  ad- 
mitted in  evidence. 

Per  Curiam.  The  only  point  for  our  consideration  is,  whether  the 
evidence  in  support  of  the  plaintifTs  demand,  in  the  court  below,  was 
admissible.  In  Case  v.  FoUer,  3  Johns.  Rep.  212,  the  question,  how 
far  the  books  of  account  of  a  party  were  evidence,  incidentally  came 
under  consideration  ;  but,  as  there  was  sufficient  proof,  in  that  case,  to 
sustain  the  verdict,  without  the  books,  there  was  no  direct  decision  on 
the  point. 

Cases  are  there  cited,  showing  that,  by  the  English  law,  tradesmen's 
books  are  not  legal  evidence  in  favor  of  the  party  making  the  entries  ; 
and  we  Intimated  that  such  proof  is  tolerated  here,  from  the  usage 
which  has  crept  in,  and  the  difficulty  of  giving  proof,  in  many  cases,  of 
a  sale  and  delivery  in  the  usual  course  of  business. 

In  a  case  like  the  present,  it  is  believed  that  the  usage  and  the  ne- 
cessity of  admitting  such  proof  has  been  so  long  sanctioned  and  felt 
in  our  courts  of  justice,  that  it  is  now  too  late  to  question  the  admissi- 
bility of  it.  The  admission  of  books  of  account  in  evidence,  under 
proper  limitations  and  restrictions,  is  not  calculated  to  excite  alarm,  or 
to  produce  injurious  consequences.  They  are  not  evidence  of  money 
lent.  This  was  so  held  in  Case  v.  Potter^  because  such  transactions 
are  not,  in  the  usual  course  of  business,  matter  of  book  account.  They 
are  not  evidence  in  the  case  of  a  single  charge,  because  there  exists,  in 
such  ease,  no  regular  dealing  between  the  parties.  They  ought  not  to 
be  admitted  where  there  are  several  charges,  unless  a  foundation  is  first 
laid  for  their  admission,  by  proving  that  the  party  had  no  clerk,  that 
some  of  the  articles  charged  have  been  delivered,  that  the  books  pro- 
duced are  the  account  books  of  the  party,  and  that  he  keeps  fair  and 
honest  accounts,  and  this  by  those  who  have  dealt  and  settled  with 
him.  Under  these  restrictions,  from  the  necessity  of  the  case,  and  the 
consideration  that  the  party  debited  is  shown  to  have  reposed  confi- 
dence, by  dealing  with  and  being  entrusted  by  the  other  party,  they 
are  evidence  for  the  consideration  of  a  jury.  Testing  the  proceeding  iu 
this  case  by  these  rules,  there  is  no  ground  for  reversing  the  judgment. 

Platt,  J.,  dissented.  1.  The  admission  of  the  account  book  of  a 
partj',  wherein  a  charge  is  entered  by  himself,  to  prove  the  truth  of 
such  charge,  without  any  other  evidence  of  the  particular  item  so 
charged,  would  be  an  innovation  on  the  established  rules  of  evidence, 
as  adopted  by  us  from  the  English  common  law.  ...  In  some  coun- 
tries (and  particularly  in  the  New  England  States),  the  account  book 
is  evidence  for  the  party  who  makes  it ;  but,  I  believe,  wherever  this 
practice  prevails,  it  is  inseparably  connected  with  another  rule,  which 
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is,  that  the  charges  in  the  account  shall  be  sworn  to  by  the  party  claim- 
ing the  benefit  of  such  charges.  In  the  ease  of  Cogswell  v.  Dolliver,  2 
Mass.  Rep.  217,  it  was  ruled,  that  shop-books,  verified  by  the  oath  of 
the  party,  may  be  given  in  evidence  to  a  jury.  Sedgwick,  J.,  there 
said :  "  It  is  to  be  lamented  that  it  is  necessary,  in  this  country,  to 
resort  to  evidence  of  this  kind,  as  it  opens  a  door,  and  furnishes  a 
temptation,  to  much  mischief.  Where  a  book  is  offered  in  evidence,  it 
ought  to  appear  suited  to  aid  the  oath  of  the  party,  which  it  is  brought 
to  fortify  and  confirm."  So,  it  appears,  that  the  principal  evidence 
there  consists  in  the  oath  of  the  party ;  and  that  the  account  book  is 
merely  auxiliary,  in  corroboration  of  the  oath.  And,  according  to 
Pothler,  part  iv.  art.  2,  sect.  4  (Evans's  translation,  433),  by  the  law 
of  France,  a  tradesman's  books  "make  a  semi-proof,  and  the  judges 
often  decide  in  favor  of  the  demands  of  tradesmen,  by  admitting  their 
oath  as  supplying  the  defect  of  proof  arising  from  their  books."  In 
Swift's  System  of  the  Laws  of  Connecticut,  &c.  (page  172),  he  says, 
"  To  admit  the  books  of  the  parties,  without  proof  to  evidence  them, 
would  produce  the  greatest  injustice.  To  require  proof  of  every  article, 
would  require  an  impossibility.  To  allow  the  proof  of  part  of  the  arti- 
cles charged  to  support  the  delivery  of  the  whole,  would  open  the  door 
to  the  greatest  frauds.  It  is  best,  therefore,  to  let  the  parties  in  to 
testify,"  &c.  ...  By  our  law,  the  party  is  not  allowed  to  swear,  in 
confirmation  of  his  accounts.  Shall  we,  then,  adopt  part  of  the  new 
rule,  in  admitting  the  account  book  as  evidence,  without  the  qualifica- 
tion (the  suppletory  oath),  which,  in  other  countries,  has  been  thought 
indispensable,  in  order  to  make  that  rule  tolerable  ?  I  hope  we  shall 
never  allow  parties  to  swear  to  their  accounts,  in  our  courts  of  law.  To 
permit  a  partj'  to  support  his  account  by  his  own  oath,  affords,  in  my 
judgment,  but  little  security  against  false  accounts  ;  for  the  man  whose 
conscience  would  permit  him,  deliberately,  to  make  a  false  charge 
against  his  neighbor,  would  seldom  hesitate  to  swear  to  it.  Nor  would 
I  permit  a  party  to  defeat  a  charge  against  himself,  by  denying  it  upon 
oath ;  because  it  would  be  to  discourage  fraud  in  some  men,  by  tempt- 
ing others  to  commit  perjury.  Besides,  we  have  adopted  the  English 
common  law  as  a  part  of  our  State  Constitution,  subject  only  to  legisla- 
tive alteration  ;  and  that  common  law  is,  therefore,  more  strictly  obli- 
gatory upon  us  than  upon  our  sister  States.  In  adopting  a  new  rule 
of  evidence  in  this  case,  we  make  the  law,  instead  of  expounding  it. 
We  have  no  right  to  adopt  the  French  law,  and  the  civil  law,  in  prefer- 
ence to  the  English  rule  ;  as  the  courts  of  Massachusetts,  Connecticut, 
and  Pennsylvania  seem  to  have  done.  Sir  William  Blackstone,  how- 
ever, insists  that  the  civil  law  was  conformable  to  the  English  rule ; 
and  that  other  nations  have  "  distorted  it"  (3  Bl.  Com.  368).  2.  The 
new  rule  now  attempted  to  be  introduced  is  impolitic  and  unsafe ; 
inasmuch  as  no  human  prudence  or  foresight  can  guard  against  the 
fraudulent  claims  of  tradesmen,  who,  by  acts  of  their  own  mere  voli- 
tion, are  permitted  to  subject  a  person  to  the  payment  of  money,  on  no 
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other  additional  evidence  than  that  such  person  has,  on  some  former 
occasion,  dealt  with  them  on  credit;  that  they  do  not  choose  to  keep 
clerks  ;  and  that  thej"^  can  produce  witnesses  to  swear,  that  such  trades- 
men, in  their  dealings,  have  never  cheated  them.  On  such  proof  alone, 
to  compel  the  opposite  party  to  disprove  the  charge,  or  to  pay  it, 
would,  in  my  judgment,  be  an  unreasonable  hardship.  No  necessity 
exists  for  such  an  alteration  of  the  rule,  inasmuch  as  the  tradesman 
always  has  it  in  his  power  to  protect  himself,  by  refusing  credit ;  by 
keeping  a  clerk  or  servants ;  by  calling  witnesses,  or  taking  receipts 
for  articles  furnished.  That  a  detailed  account  has  been  delivered  to 
the  party  charged,  and  that  he  assented  to  it,  or  acquiesced  without 
objection,  is  sufficient  proof  of  the  accoant,  prima  facie  ;  and  there  is 
in  practice,  generally,  very  little  difflcult3'  in  adjusting  the  balance  of  a 
fair  account,  before  suit  brought.  That  we  and  our  ancestors,  for  ages, 
have  lived  and  enjoyed  security,  under  the  old  rule,  is  palpable  evi- 
dence that  no  necessity  demands  an  alteration.  Necessitj'  is  a  danger- 
ous word.  .  .  Judgment  affirmed. 


Smith  v.  Eentz,  131  N.  Y.  169  (Feb.,  1892).i 

Andrevts,  J.  The  action  was  brought  to  recover  moneys  advanced 
and  paid  out  by  the  plaintiff's  testator  for  the  defendant.  The  com- 
plaint alleges  that  from  1882  to  1887  the  testator  was  the  banker  and 
general  business  agent  for  the  defendant,  and  that  during  said  5'ears 
the  defendant  from  time  to  time  deposited  moneys  with  the  testator ; 
and  the  latter,  as  requested  by  the  defendant,  from  her  funds  in  his 
hands,  and  when  these  were  insufficient  from  his  own,  paid  her  differ- 
ent sums  in  cash,  and  also  paid  taxes  and  tradesmen's  bills  for  which 
she  was  liable ;  and  that  there  was  a  balance  due  the  testator  on  ac- 
count of  such  payment  of  $3,744.75,  which  the  plaintiff  claimed  to 
recover.  The  answer  contained  a  general  denial  and  interposed  special 
defences.  On  the  trial  before  a  referee  the  plaintiff  offered  in  evidence 
the  ledger  kept  by  the  testator  containing  the  items  of  the  alleged 
account.  It  was  admitted  against  the  objection  of  the  defendant. 
Evidence  was  given  on  the  part  of  the  plaintiff  independently  of  the 
ledger,  tending  to  establish  many  of  the  items  of  the  account,  but  a 
considerable  number  of  the  items  for  which  a  recoverj'  was  had  are  sup- 
ported by  the  ledger  alone.  If  the  ledger  was  improperly  admitted  in 
evidence  the  judgment  must  be  reversed.  .  .  .  The  claim  is  also  made 
that  the  books  were  competent  as  original  evidence  of  the  entries 
under  the  rule  making  books  of  account  in  certain  cases  evidence  in 
favor  of  the  party  keeping  them.  "We  think  there  is  no  foundation  for 
this  contention.  The  rule  which  prevails  in  this  State  (adopted,  it  is 
said,  from  the  law  of  Holland),  that  the  books  of  a  tradesman  or  other 
person  engaged  in  business  containing  items  of  account,  kept  in  the 

J  A  part  of  the  case  is  omitted. 
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ordinarj'  course  of  book- accounts,  are  admissible  in  favor  of  the  person 
keeping  them,  against  the  party  against  whom  the  charges  are  made, 
after  certain  preliminary  facts  are  shown,  has  no  application  to  the 
case  of  books  or  entries  relating  to  cash  items  or  dealings  between  the 
parties.  This  qualification  of  the  rule  was  recognized  in  the  earliest 
decisions  in  this  State,'  and  has  been  maintained  by  the  courts  with 
general  iiniformitj'.  Vosburgh  v.  Thayer,  12  Johns.  461.  It  stands 
upon  clear  reason.  The  rule  admitting  account  books  of  a  party  in  his 
own  favor,  in  any  case,  was  a  departure  from  the  ordinary  rules  of 
evidence.  It  was  founded  upon  a  supposed  necessitj^  and  was  in- 
tended for  cases  of  small  traders  who  kept  no  clerks,  and  was  confined 
to  transactions  in  the  ordinary  course  of  buying  and  selling  or  the  ren- 
dition of  services.  In  these  cases  some  protection  against  fraudulent 
entries  is  afforded  in  the  publicity  which  to  a  greater  or  less  extent 
attends  the  manual  transfer  of  tangible  articles  of  property  or  the  ren- 
dition of  services,  and  the  knowledge  which  third  persons  may  have  of 
the  transactions  to  which  the  entries  relate.  But  the  same  necessity 
does  not  exist  in  respect  to  cash  transactions.  They  are  usually  evi- 
denced bj'  notes  or  writing  or  vouchers  in  the  hands  of  the  party  pay- 
ing or  advancing  the  money.  Moreover,  entries  of  cash  transactions 
could  be  fabricated  with  much  greater  safety,  and  with  less  chance  of 
the  fraud  being  discovered,  than  entries  of  goods  sold  and  delivered  or 
of  services  rendered.  It  would  be  unwise  to  extend  the  operation  of 
the  rule  admitting  a  party's  books  in  evidence  beyond  its  present 
limits,  as  would  be  the  case,  we  think,  if  books  containing  cash  deal- 
ings were  held  to  be  competent.  Parties  are  now  competent  witnesses 
in  their  own  behalf.  A  resort  to  books  of  account  is  thereby  rendered 
unnecessarj'  in  the  majority  of  cases.  We  think  the  ledger  was  errone- 
ously admitted  in  evidence,  and  the  judgment  below  should  therefore  be 
reversed,  and  a  new  trial  ordered.  All  concur,  except  Matnard,  J., 
taking  no  part.^ 

1  This  sort  of  evidence  seems  to  be  approved  in  the  newer  States.  WMte  v.  Whit- 
ney, 82  Cal.  pp.  166-167 ;  Volker  v.  First  National  Bank,  26  Neb.  602.  See  also 
Anchor  Milling  Co.  v.  Walsh  (Mo.  Feb.  1892),  18  S.  W.  Rep.  905.  It  appears  to 
have  been  held,  as  matter  of  common  law,  in  Bissrick  v.  MoPherson,  20  Mo.  310,  that 
a  party  could  not  introduce  his.  own  account  books  and  suppletory  oath.  But  the 
whole  matter  was  regulated  by  statute  in  1865,  when  parties  were  first  made  competent 
as  witnesses,  and  such  entries,  so  supported,  have  since  been  received  freely.  In 
the  recent  case  above  cited,  after  going  over  these  facts,  the  court  (Black,  J.) 
says :  "Since  a  party  may  testify  in  his  own  favor,  it  must  be  conceded  that  he,  as 
well  as  his  clerk  or  book-keeper,  may  refresh  his  memory  from  entries  made  by  him  or 
under  bis  eye,  and  then  testify  as  to  the  fact  with  his  memory  thus  refreshed.  Now, 
in  cases  of  an  account  composed  of  many  items,  all  this  means  nothing  more  than  read- 
ing the  book  in  evidence.  This  we  all  know  from  daily  experience  in  the  trial  courts. 
It  is  out  of  all  rea,son  to  say  that  a  merchant  or  his  clerks  can  recall  each  item  of  the 
account,  and  a  fair-minded  witness  will  generally  decline  the  attempt.  Account 
books  are  admitted  in  evidence  for  the  per.?on  by  whom  they  are  kept  when  the  entries 
are  made  at  the  time,  or  nearly  so,  of  doing  the  principal  fact,  because  entries  made 
under  such  circumstances  constitute  a  part  of  the  res  gestae.  An  entry  thus  made  is 
more  than  a  mere  declaration  of  the  pai-ty.    It  is  a  verbal  act  following  the  principal 
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SHOVE  V.  WILEY. 

Supreme  Judicial  Court  of  Massachusetts.     1836. 

[Reported  18  Pick.  558.]  i 

This  was  an  action,  commenced  on  the  7th  of  September,  1835,  by 
the  indorsee  of  a  promissory  note  made  by  William  B.  Breed,  to  the  de- 
fendant or  order,  and  by  him  indorsed,  dated  the  11th  of  November, 
1828,  for  $120,  payable  in  ninety  days.  Pleas,  the  general  issue  and 
the  statute  of  limitations.  At  the  trial  it  appeared  that  Breed  and 
Wiley  were  residents  in  Lj-nn  at  the  time  when  the  note  became  due. 
E.  S.  Davis  testified  that  on  the  12th  of  February,  1829,  he  was  a  clerk 
in  the  Lynn  Mechanics'  Bank  ;  that  by  referring  to  the  records  of  the 
bank  he  finds  the  following  notice  entered  by  himself,  viz.,  "  Lj-nn 
Mechanics'  Bank,  Feb.  12,  1829.  I  this  day  notified  Wm.  B.  Breed, 
drawer,  and  Caleb  Wilej',  indorser,  on  a  note  of  120  dollars,  due  this 
day,  the  last  of  grace.  Attest,  E.  S.  Davis  ;  "  that  it  was  his  practice 
to  carry  the  notices  himself  to  the  residence  or  place  of  business  of  all 
the  parties  resident  in  town,  and  he  had  no  doubt  that  notices  of  the 
non-payment  of  this  note  were  carried  as  usual,  as  he  was  veiy  careful 
to  notify  the  parties  and  to  make  a  record  of  it ;  that  he  could  not  re- 
collect anything  in  relation  to  this  particular  note,  but  he  believed  he 
did  not  fail  to  notify  the  parties  in  any  case  ;  that  he  always  left  Wiley's 
notices  at  his  store,  and  Breed's  at  his  house ;  that  he  cai-ried  the  no- 
tices after  the  bank  closed  and  entered"  them  the  next  morning  ;  that  he 
generally  wrote  the  records  on  the  day  that  the  note  was  due,  and  signed 
them  after  he  had  carried  the  notice ;  that  the  bank  had  a  form  of  no- 
tice printed,  with  blanks  for  the  date,  amount,  and  name,  and  he  sup- 
posed this  form  was  used  in  respect  to  the  note  in  question ;  that  it  was 
not  the  practice  of  the  bank  to  present  the  note  to  the  promisor  on  the 
day  the  note  became  due,  before  notifying  the  indorser  ;  that  he  thought 
the  defendant  was  conversant  with  the  usages  of  the  bank  ;  that  at  the 
time  when  these  notices  were  given  the  defendant  was  frequently  at  the 
bank  and  had  notes  becoming  due  there.  .  .  .  The  defendant  consented 
to  a  default,  the  case  to  stand  as  if  the  jurj'  had  given  a  verdict  for  the 
plaintiff;  and  if  upon  the  evidence  such  a  verdict  could  be  sustained, 
judgment  was  to  be  rendered  for  the  plaintiff  on  the  default ;  otherwise 
the  plaintiff  was  to  become  nonsuit. 

Stickney,  for  the  defendant.    Choate  and  Proctor,  for  the  plaintiff. 

fact  in  tlie  orderly  conduct  of  business.  Such  is  certainly  the  custom  and  course  of 
business  at  the  present  day.  We  therefore  conclude  that  an  account  book  of  original 
entries,  fair  on  its  face,  and  shown  to  have  been  kept  in  the  usual  course  of  business,  is 
evidence  eveij  in  favor  of  the  party  by  whom  it  is  kept.  It  follows  that  the  shipping 
book  should  have  been  received  in  evidence."  '  See  also  Montagu  v.  Dougan,  68  Mich. 
98  (1888)  and  Lester  v.  Thompson,  51  N.  W.  E,ep.  893  (Mich.  April,  1892).  —Ed. 
i  A  part  of  the  case  is  omitted. 
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Shaw,  C.  J.,  delivered  the  opinion  of  tlie  Court.  ...  It  is  verj'  ob- 
vious to  remark  that  if  such  evidence  is  not  sufficient,  it  would  be  ex- 
tremely difficult  to  prove  such  acts  done.  Where  bank  messengers, 
notaries,  and  such  official  persons,  do  hundreds  and  thousands  of  such 
acts  every  j'ear,  it  would  be  contrary  to  all  human  experience  to  believe 
that  they  could  recall  the  recollection  of  each  by  force  of  present  mem- 
ory, even  after  looking  at  a  written  memorandum  ;  but  the  witness  ma}' 
testify  to  other  facts,  which,  with  the  aid  of  the  memorandum,  will 
afford  a  very  satisfactory  inference  that  the  act  was  done,  —  such  as 
his  usual  practice  and  habit,  his  caution  never  to  make  such  memo- 
randa unless  the  acts  were  done,  and  his  consciousness  of  the  impor- 
tance and  necessity  of  accuracy  in  this  particular.  In  this  respect,  it  is 
like  the  testimony  of  an  attesting  witness  to  an  instrument.  He  recog- 
nizes his  handwriting ;  he  knows  he  put  his  hand  there ;  he  testifles  that 
he  believes  he  would  not  have  put  it  there  if  he  had  not  seen  the  instru- 
ment executed ;  but  he  has  no  present  recollection  of  the  fact  other  than 
that  derived  from  the  recognition  of  his  handwriting.  Such  evidence, 
we  think,  it  is  every  day's  practice  to  admit,  and  if  not  controlled  by 
other  evidence,  a  jury  might  and  ought  to  infer  from  it  the  fact  of 
execution. 

In  the  iirst  place,  we  think  the  book  produced  in  the  present  case, 
containing  the  entry  made  by  the  witness,  which  enables  him  to  testify, 
is  not  to  be  treated  as  a  mere  private  memorandum,  used  to  excite  and 
to  stimulate  his  memorj-,  and  enable  him,  after  seeing  it,  to  recall  the 
actual  present  recollection  of  the  fact  to  be  proved.  We  understand  it, 
from  the  manner  in  which  the  witness  describes  it,  as  a  regular  book 
kept  by  the  bank,  for  the  purpose  of  inserting  therein  certificates  or 
statements  of  the  acts  of  the  officers,  done  by  them  in  the  regular  dis^ 
charge  of  their  official  functions,  and  intended  to  preserve  the  evidence 
of  such  facts.  The  witness  speaks  of  the  hook,  as  one  of  the  "  records  " 
oT  the  bank,  and  his  entry  therein  of  the  certificate  of  the  act  done  as 
making  a  "  record  "  of  the  same.  And  in  the  case  of  the  note  in  ques- 
tion, the  certificate  is  further  authenticated  by  the  signature  of  the 
witness. 

It  is  very  clear  that  this  is  such  a  book  as  would  of  itself  be  evidence 
of  the  fact  if  the  witness  were  dead :  Welsh  v.  Barrett,  15  Mass.  R.  380  ; 
or  had  absconded,  having  committed  an  offence  which,  if  he  were  con- 
victed of  it,  would  disqualify  him.  North  Bank  v.  Abbot,  13  Pick.  465. 
It  is  not  a  mere  memorandum,  which  can  be  used  only  to  stimulate  the 
facultj'  of  memory  in  the  witness,  and  then  must  be  laid  aside ;  it  is 
to  some  extent,  and  for  some  purposes,  evidence,  and  it  is  so  treated 
in  the  cases  cited. 

Such  books  are  in  the  nature  of  registers  and  other  memoranda  of 
notaries  public,  which  are  given  in  evidence  in  connection  with  testi- 
mony as  to  their  usages  and  practice,  whilst  living  {Miller  v.  Hackley, 
5  Johns.  R.  375),  and  may  be  offered  in  evidence  after  their  decease, 
authenticated  by  the  testimonv  of  clerks  or  others,  who  can  identify 

34 


530  SHOVE   V.   WILEY.  [CHAP.  II. 

them,  and  testify  to  their  mode  of  transacting  business  and  keeping 
registers  of  tlieir  acts.  Salliday  v.  Martinet,  20  Johns.  R.  168 ; 
Nichols  V.  Webb,  8  Wheat.  337.  Indeed,  in  regai-d  to  promissory  notes 
and  inland  bills  of  exchange,  in  which  the  protest  of  a  notary  public  is 
not  of  itself  necessarj-  or  even  competent  evidence,  as  bj'  the  custom  of 
merchants  it  is  in  regard  to  foreign  bills,  the  protests  of  notaries  public 
stand  on  precisely  the  same  footing.  They  are  formal  certificates  of  the 
acts  of  the  notaries,  authenticated  bj'  their  signatures  and  seals,  but  which 
are  not  legal  evidence.  But  if  the  notarj-,  with  the  aid  of  this  formal  evi- 
dence of  an  act  done  by  himself,  can  testif)-  that  he  believes  the  act  was 
done,  though  he  has  no  present  recollection  of  it,  it  is  competent  evi- 
dence. Union  Bank  v.  Hyde,  6  "Wheat.  572.  Were  it  otherwise,  in- 
asmuch as  a  formal  protest  would  be  no  evidence,  if  the  notarj'  were 
living,  the  evidence  could  onl^'  be  perpetuated  by  a  deposition  in  per- 
petuam,  and  even  that  is  not  usually  allowable  as  evidence  in  communi- 
ties and  courts  governed  bj-  the  common  law,  but  depends  on  a  statute 
regulation  of  our  own  State. 

We  think  the  cases  where  a  witness  has  been  prohibited  from  testi- 
fying by  tlie  aid  of  a  memorandum,  unless  after  looking  at  the  memo- 
randum he  can  testify  from  present  recollection,  are  those  where  the 
memorandum  used  is  not  one  taken  bj-  himself,  or  is  a  copj'  or  extract 
of  one  not  pi'oduced.  In  all  such  cases  he  is  required  to  produce  the 
original  memorandum.  Doe  v.  Perkins,  3  T.  R.  749.  The  reason  of 
this  is  obvious.  Where  the  witness  can  testifj'  to  the  facts  only  hy  the 
aid  of  the  memorandum  which  he  finds,  he  shall  produce  the  memoran- 
dum, because  it  is,  under  the  circumstances,  the  best  evidence  which 
the  case  will  afford,  and  better  than  copies  or  extracts,  which,  in  ref- 
erence to  such  originals,  are  secondarj",  and  presuppose  a  better  in 
existence,  and  because  the  production  of  the  paper  will  enable  the  ad- 
verse party,  on  cross-examination,  to  examine  the  book  or  paper  itself, 
so  that  if  the  matter  testified  by  the  witness  is  controlled  or  qualified  by 
anything  else  contained  in  the  memorandum,  the  adverse  party  may 
have  the  benefit  of  it. 

In  a  case  in  South  Carolina  the  court  has  gone  somewhat  further 
than  we  find  it  necessarj'  to  go  in  the  present,  and  have  decided  that 
where  a  witness  made  any  memorandum  at  the  time,  for  the  purpose  of 
enabling  him  to  testify  to  it  afterwards,  and  can  afterwards  saj'  that  he 
made  it  at  the  time  for  that  purpose,  and  intended  to  make  it  conform- 
ably to  the  truth,  and  now  believes  that  he  did,  it  is  competent  evidence 
to  go  to  a  jury,  though  the.  witness  admits  that  he  cannot  now  testif^y 
to  the  facts,  from  present  recollection,  even  after  refreshing  his  memory 
by  the  use  of  the  paper.  Perhaps,  in  regard  to  sums  and  dates,  and 
other  minute  particulars,  where  the  witness  recollects  the  general  course 
of  the  transaction,  such  use  is  commonly  made  of  a  written  memoran- 
dum in  practice,  though  perhaps  the  witness  does  not  usually  declare  so 
explicitly  his  want  of  present  recollection  as  the  witness  did  in  that  case. 
State  v.  Rawls,  2  Nott  &  M'Cord,  331.    Perhaps,  in  many  cases,  as 
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that  of  a  tender  of  a  precise  amount  in  dollars  and  cents,  the  delivery 
of  a  cargo,  kept  in  a  memorandum  book,  and  other  similar  eases,  it 
would  be  impossible  to  prove  the  facts,  without  making  such  use  of  the 
memorandum.     So  of  the  words  spoken  in  case  of  slander. 

But  it  is  not  necessary  to  decide  this  general  question  in  the  case  be- 
fore us.  The  present  is  the  case  of  a  regular  book  kept  at  a  bank,  and 
the  entries  are  the  official  acts  of  its  clerks  done  within  the  ordinary 
scope  of  their  authority'.  In  the  case  of  the  Union  Bank  v.  Knapp, 
3  Pick.  96,  a  book  of  the  same  description,  on  pi'oof  that  the  clerk  who 
kept  it  had  become  insane,  and  on  proof  of  his  handwriting,  was  ad- 
mitted as  competent  evidence.  The  book  offered  in  the  present  case 
would  become  admissible,  according  to  the  cases  cited,  on  proof  of  the 
handwriting  of  the  clerk,  in  case  of  his  death,  insanitj",  or  other  inca- 
pacity to  testify  ;  and  we  think  it  is  not  the  less  so  when  authenticated 
by  himself. 

As  to  the  form  of  the  notice  given,  the  clerk  exhibits  a  printed  form 
in  common  use,  and  testifies  to  his  belief  that  the  notices  in  question 
were  in  the  same  form  :  wljich  is  competent,  and  in  the  opinion  of  the 
Court  sufficient  evidence  of  the  fact. 

Judgment  for  the  plaintiff  on  the  default} 

1  And  so  PerJrins  v.  Ins.  Co.,  10  Gray,  p.  323,  and  Bank  of  Monroe  v.  Culver,  2 
Hill,  631  (N.  Y.  1842).  In  the  last  case  Bron-sON",  J.  (for  the  court)  said  :  "This 
brings  us  to  the  inquiry  whether  the  original  entries  and  memoranda  were  properly  re- 
ceived in  evidence.  The  defendants  insist,  that  they  could  only  be  used  for  the  pur- 
pose of  refreshing  the  recollection  of  the  witness,  and  not  as  evidence  to  the  jury.  I 
may  here  remark,  that  the  entries  and  memoranda  were  made  in  the  usual  course  of 
business,  and  are  verified  in  the  most  ample  manner  by  the  witness  who  made,  and 
whose  duty  it  was  to  make  them.  The  proof  could  not  well  have  been  more  satisfac- 
tory than  it  is.  But  the  witness  was  unable  to  call  to  mind  the  original  transaction  ; 
and  the  question  is,  whether  memoranda  and  entries  thus  verified  should  be  allowed 
to  speak  for  themselves.  1  think  Ihey  should.  Although  it  was  not  then  absolutely 
necessary  to  pass  upon  the  question,  it  was  fully  considered  in  Merrill  v.  The  Ithaca  and 
Owego  R.  R.  Co.,  16  Wend.  586  ;  and  we  came  to  the  conclusion  that  evidence  of  this 
character  was  admissible.  Lawrence  v.  Barker,  5  Wend.  301,  does  not  lay  down  a  dif- 
ferent rule.  The  memorandum  in  that  case  was  not  made  in  the  usual  course  of  busi- 
ness, but  only  for  the  convenience  of  the  witness.  But  here,  the  memoranda  and  en- 
tries were  made  in  the  usual  course  of  business,  and  as  a  part  of  the  proper  employment 
of  the  witness.  I  do  not  see  how  it  is  possible  to  doubt  that  such  evidence  ought  to  be 
received.  There  are  a  multitude  of  transactions  occurring  every  day  in  banks,  the 
offices  of  insurance  companies,  merchants'  stores,  and  other  places,  which,  after  the 
lapse  of  a  very  brief  period,  cannot  be  proved  in  any  other  way.  It  is  not  to  be  sup- 
posed that  officers  and  clerks  in  large  trading  and  other  business  establishments,  can 
call  to  mind  all  that  has  been  done  in  the  course  of  their  employment  ;  and  when  their 
original  entries  and  memoranda  have  been  duly  authenticated,  and  there  is  nothing 
to  excite  suspicion,  there  can  be  no  gi'eat  danger  in  allowing  them  to  be  laid  before 
the  jury." 

In  Massachusetts,  in  Welsh  v.  Barrett  (1819),  ante,  p.  481,  entries  of  this  class  were 
admitted  on  the  death  of  the  maker;  in  Union  Bank  v.  Knapp,  3  Pick.  96  (1825),  on 
his  insanity,  the  court  (Putnam,  J. ),  remarking  that  "  his  insanity  renders  him  as  un- 
able to  testify  as  his  death  would  have  done  ;"  in  North  Bank  v.  Abhot,  13  Pick.  465, 
in  1833,  where  he  had  absconded  and  could  not  be  found,  — the  court  (Shaw,  C.  J.), 
saying  :  "We  cannot  distinguish  this  in  principle  from  the  case  of  death  or  alienation 
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Supreme  Judicial  Court  of  Massachusetts.     1865. 

[Reported  10  All.  161.] 

[For  the  facts,  see  ante,  p.  437.  This  is  the  continuation  of  the  case 
there  printed.] 

G-KAY,  J.  ...  It  becomes  necessarj",  therefore,  to  determine  whether 
his  death  has  made  his  register  competent  evidence.  Upon  this  ques- 
tion there  seems  to  be  some  conflict  of  opinion  in  England. 

The  cases  in  which  the  registers  of  clandestine  marriages  in  the 
neighborhood  of  the  Elect  Prison  in  London  have  been  rejected,  even 
after  the  death  of  all  the  witnesses  to  the  marriage,  may  be  laid  out  of 
consideration  ;  for  those  registers  were  not  onlj-  Ifept  without  authority, 
but  the  marriage  ceremonies  there  recorded  were  performed  in  direct 
violation  of  law,  and  the  books  showed  upon  their  face  tliat  they  were 

of  mind.  The  ground  is  the  impossihility  of  obtaining  the  testimony  ;  and  the  cause 
of  such  impossibility  seems  immaterial."  And  iinally,  in  the  case  in  the  text,  in  1836, 
it  is  treated  as  an  a/orliori  case  for  receiving  the  entry,  if  the  maker  of  it,  having  for- 
gotten the  facts,  is  present  in  court  and  ready  to  testify  to  the  making  of  the  entry  and 
its  regularity,  and  his  belief  in  the  truth  of  it.  A  similar  course  has  been  taken  in 
some  other  States.  (But  compare  Drayton  v.  Wells,  ante,  p.  337.)  In  England  the 
course  has  been  different.  The  cases  there  have  generally  gone  upon  the  view  that  this 
sort  of  thing,  being  an  exception  to  the  hearsay  rule,  is  to  be  strictly  dealt  with.  In  so 
far  as  the  class  of  cases  now  under  consideration,  dealt  with  entries  in  a  party's  own 
books,  Lord  Hardwicke's  remark  in  Lefebure  v.  Worclen,  in  1750  {ante,  p.  477),  shows 
that  the  reasoning  was  this  :  Since  the  entry  could  have  been  read  if  the  clerk  were 
living,  it  may  also  be  read  when  he  is  dead,  if  duly  authenticated.  As  regards  en- 
tries in  a  third  party's  books,  it  may  be  doubted  whether  at  common  law  tliey  could 
have  been  read  when  the  clerk  was  living.  Probably  the  clerk's  testimony  was  all  that 
was  receivable,  and  he  must  use  the  books,  if  at  all,  merely  in  an  auxiliary  way,  to 
refresh  his  memory,  not  putting  them  in  as  evidence.  In  that  sort  of  case,  then,  the 
receipt  of  the  entry  after  the  maker  of  it  was  dead,  was  merely  to  supply  the  place 
of  the  testimony  of  a  witness.  In  the  other  cases  it  was  to  preserve  the  use  of  a 
memorandum  which  could  have  been  used  if  the  witness  were  living,  and  which  it 
seemed  hard  to  lose  by  his  death,  if  it  could  be  well  authenticated.  The  reasoning 
in  Shove  v.  Wiley  is  curiously  different.  Since  these  entries  could  come  in  if  the 
maker  were  dead,  it  is  now  said,  they  certainly  should  come  in  if  he  is  li\'ing  and  able 
to  authenticate  them.  It  is  very  observable  when  this  begins  to  be  allowed,  how  near 
we  are  brought  to  the  topic  of  using  entries  to  refresh  recollection,  —  a  matter  for  later 
consideration.  As  might  be  anticipated  these  two  classes  of  cases  have  sometimes 
blended,  to  the  confusion  of  both,  e.  g.  in  New  York. 

In  the  American  note  to  Price  v.  Torringlon,  1  Smith's  Lead.  Cas.  (8th  ed. ),  572-573, 
it  is  said  :  "  The  jirinciple  of  Loe  v.  Turford  is  therefore  to  be  considered  as  well 
settled  in  this  country.  But  the  American  cases  appear  to  establish  another  principle, 
which  is  derived  directly  out  of  the  former,  and  is  in  fact  but  a  more  extended  applica- 
tion of  it,  viz.  :  that  where  original  entries  have  been  made  in  the  usual  course  of  busi- 
ness, and  are  authenticated  as  such  by  the  oath  of  the  person  who  made  them,  though 
he  remembers  and  can  testify  nothing  about  the  facts  recorded  in  the  entries,  such 
entries  thus  verified  by  the  oath  of  the  person  who  made  them,  are  admissible,  primary 
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anworthy  pf  credit.  Bead  v.  Passer,  1  Esp.  R.  213  ;  s.  c.  Peake  E. 
231 ;  Lloyd  y.  Fassinghanii  Coop.  155  ;  Nbkes  v.  Milward,  2  Addams, 
391 ;  J)oe  v.  Gatacre,  8  C.  &  P.  578,  and  note. 

The  leading  cases  upon  this  subject  are  tliose  in  which  Lord  Holt 
held  that  entries,  made  in  a  tradesman's  books  by  his  servant  or  dray- 
man in  the  usual  course  of  his  employment,  were  admissible  in  evidence 
after  the  death  of  the  latter,  upon  proof  of  his  handwriting.  Pitman  v. 
Maddox,  2  Salk.  690 ;  s.  c.  1  Ld.  Raym.  732 ;  Holt,  298 ;  Price  v. 
Torrinffton,  1  Salk.  285 ;  s.  c.  2  Ld.  Raym.  873 ;  Holt,  300.  It  was 
long  since  settled  bej-ond  controversy  in  England  that  an  entry  of  the 
receipt  of  tithes  in  the  books  of  a  deceased  rector  was  evidence  for  his 
successor;  and  the  reason  for  this,  assigned  by  Lord  Hard wicke. and 
Lord  Ellenborough,  was  the  absence  of  all  interest  to  misstate,  inas- 
much as  the  entries  could  not  be  evidence  for  him  during  his  life,  and 
his  representative  would  have  nothing  to  do  with  the  living  after  his 
death.  Glynn  v.  Bank  ofMngland,  2  Ves.  Sen.  43  ;  Roe  v.  Raiolings., 
7  East,  290,  291.  So  courts  of  law  have  admitted  the  books  of  charges 
of  a  deceased  attornej',  and  courts  of  chancery  those  of  a  deceased 

«vi(lericg  of  those  facts,  during  his  life.  ...  The  cases  involving  this  principle  are  to 
he  distinguished  from  those  which  turn  upon  a  witness's  heing  allowed  to  refresh  his 
memory  by  referring  to  memoranda  or  entries.  .  .  .  This  practice  differs  from  the 
principle  above  stated,  as  being  involved  in  the  American  decisions,  in  this  respect ; 
that  in  one  case  the  oath  is  the  primary  evidence,  and  this  oath  is  affected  as  to  its 
credibility  by  the  nature  and  character  of  the  memoranda  connected  with  it ;  in  the 
other,  the  entries  are  the  evidence  that  goes  to  the  jury,  and  the  oath  is  only  to  verify 
them  as  being  original,  and  made  in  the  course  of  business.  ...  It  has  been  attempted 
to  carry  even  still  further  this  principle  of  receiving  entries  in  evidence,  and  to  admit 
any  private  memorandum  made  at  the  time  for  the  purpose  of  perpetuating  evidence  ot 
the  fact,  if  verified  to  be  such  by  the  oath  of  the  person  who  made  it ;  though  such  per- 
son can  state  nothing  about  the  fact.  .  .  ,  The  true  test,  as  established  in  this  country, 
of  the  admissibility  of  an  entry  verified  by  the  oath  of  the  person  who  made  it,  appears 
to  be  this  :  entries,  such  as  would  have  been  admissible  after  the  death  of  the  maker  of 
them,  on  proof  of  his  handwriting,  are  competent  evidence  in  his  lifetime,  when  authen- 
ticated by  his  oath  ;  and  no  other  entries  are.  It  is  but  an  extension  of  the  principle 
on  which  the  entries  of  a  deceased  person  are  admitted ;  and  it  is  a  reasonable  and  safe 
extension." 

In  Ohaffee.  v.  U.  S.,  18  Wall.  pp.  540-541  (1873),  Field  J.,  for  the  court,  said  : 
"  The  books  were  not  public  records  ;  they  stood  on  the  same  footing  with  the  books 
of  the  trader  or  merchant.  .  .  .  Their  adrtiissibility  must,  therefore,  be  determined 
by  the  rule  which  governs  the  admissibility  of  entries  made  by  private  parties  in 
the  ordinary  ■  course  of  their  busine^.  And  that  rule,  with  some  exceptions  not 
including  the  present  case,  requires,  for  the  admissibility  of  the  entries,  not  merely 
that  they  shall  be  contemporaneous  with  the  facts  to  which  they  relate,  but  shall  be 
made  by  parties  having  personal  knowledge  of  the  facts,  and  be  corroborated  by  their 
testimony,  if  living  and  accessible,  or  by  proof  of  their  handwriting,  if  dead,  or  in- 
sane, or  beyond  the  reach  of  the  process  or  commission  of  the  court.  The  testimony 
of  living  witnesses  personally  cognizant  of  the  facts  of  which  theiyspeak,  given  under 
the  sanction  of  an  oath  in  open  court,  where  they  may  be  subjected  to  cross-examination, 
affords  the  greatest  security  for  truth.  Their  declarations,  verbal  or  written,  must  how- 
ever sometimes  be  admitted  when  they  themselves  cannot  be  called,  in  order  to  prevent 
a  failure  of  justice.  The  admissibility  of  the  declarations  is  in  such  cases  limited  by 
the  necessity  upon-whioh  it  is  founded."  — Ed. 
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solicitor,  for  professional  services,  as  evidence  of  the  acts  having  been 
done  for  which  the  charges  were  made.  Warren  v.  Greenville,  2  Stra. 
1129  ;  Doe  v.  Bobson,  15  East,  32 ;  Skipioith  v.  Shirley,  11  Ves.  64 ; 
Ward  V.  Garnons,  17  Ves.  140,  141 ;  UawUngs  v.  JRickards,  28  Beav. 
370.  Memoranda,  signed  by  an  attornoj-,  of  his  having  served  an  order 
of  notice  have  been  held  competent  evidence  after  his  death.  Doe  v. 
Turford,  3  B.  &  Ad.  890 ;  Stapylton  v.  Clough,  2  El.  &  Bl.  937,  938. 
And  an  entry  made  by  a  deceased  clerk  in  a  notary's  book,  of  the  dis- 
honor of  a  bill  of  exchange,  was  admitted,  on  the  ground,  as  stated  by 
Lord  Chief  Justice  Tindal,  "  that  it  was  an  entry  made  at  the  time  of 
the  transaction,  and  made  in  the  usual  course  of  business,  by  a  person 
who  had  no  interest  to  misstate  what  had  occurred."  Poole  v.  Dicas, 
1  Bing.  N.  C.  652. 

In  Higham^.  Ridgway,  10  East,  109,  entries  of  charges  in  the 
books  of  a  deceased  man  midwife,  marked  therein  as  paid  six  months 
afterwards,  were  admitted  as  evidence  of  the  time  of  the  birth  of  the 
child.  It  is  true  that  one  reason  assigned  bj*  the  court  was  that  they 
were  against  his  interest,  yet,  as  was  said  by  Mr.  Justice  Story,  ' '  this 
seems  very  artificial  reasoning,"  especiallj'  in  view  of  the  fact  that  the 
payment  was  made  six  months  after  the  charge.  Nicholls  v.  Webb,  8 
Wheat.  335.  And  the  supreme  judicial  court  of  Maine,  in  a  well-con- 
sidered case,  admitted  charges  in  the  books  of  a  deceased  physician  in 
the  regular  course  of  his  business,  without  evidence  of  pa3-ment  or  any 
other  circumstance  bearing  against  his  interest.  Augusta  v.  Windsor, 
19  Maine,  317. 

Lord  Chancellor  Plunket  repeatedlj'  admitted  the  books  of  a  Roman 
Catholic  chapel  in  Dublin,  made  by  Eoman  Catholic  priests  whose 
deaths  and  handwriting  were  proved,  as  evidence  of  marriages  and 
baptisms,  and  on  the  last  occasion,  after  argument,  gave  this  reason  for 
their  admission:  "They  are  the  entries  of  deceased  persons,  made  in 
the  exercise  of  their  vocation  contemporaneously  with  the  events  them- 
selves, and  without  anj-  interest  or  intention  to  mislead."  O'  Connor  v. 
Malone,  6  01.  &  F.576,  577  ;  Malone  v.  L' Estrange,  2  Irish  Eq.  E.  16. 

In  some  modern  English  cases,  the  judges  have  shown  an  inclination 
to  limit  the  admission  of  entries  made  in  the  course  of  business  ;  and  to 
rest  the  earlier  decisions,  more  than  those  who  made  them  did,  on  the 
hypothesis  that  the  entries  were  against  the  interest  of  the  person  mak- 
ing them.  This  tendency  appears  very  strongly  in  the  judgments  of 
Lord  Denman.  Chambers  v.  Bemasconi,  1  Cr.  Mees.  &  E.  347  ;  s.  c. 
4  Tyrwh.  581 ;  Rex  v.  Cope,  9  C.  &  P.  727 ;  Be  Rutzen  v.  Farr,  4 
Ad.  &  El.  56  ;  s.  c.  5  Nev.  &  Man.  620  ;  The  Queen  v.  Worth,  4  Q.  B. 
132  ;  1  Smith's  Lead.  Gas.,  note  to  Price  v.  Torrington. 

In  the  case  of  Davis  v.  Lloyd,  1  Car.  &  Kirw.  275,  to  show  the 
infancy  of  one  party,  the  other  offered  in  evidence  the  book  of  a  Jewish 
synagogue  in  the  handwriting  of  the  chief  rabbi,  who  had  since  died, 
containing  an  entry  of  the  circumcision  of  the  party  by  him ;  and 
offered  to  show  that  by  the  Jewish  law  the  custom  was  for  a  child  to  be 
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circumcised  on  the  eighth  day  after  his  birth,  and  it  was  the  duty  of  the 
chief  rabbi  to  perform  the  rite  and  make  the  entry.  Lord  Denman, 
after  consulting  Mr.  Justice  Patteson,  would  not  admit  the  evidence. 
No  reasons  are  reported,  and  as  the  party  who  offered  the  evidence 
prevailed,  the.  case  was  not  brought  before  the  court  in  bank.  The 
facts  were  very  similar  to  those  now  before  us,  with  one  important 
difference.  Here,  the  record  was  offered  in  order  to  prove  full  age,  and 
was  admitted  only  to  show  that  the  child  was  in  being  when  the  record 
was  made.  There,  the  evidence  was  offered  to  prove  infancy,  by  the 
aid  of  presuming  the  child  to  have  been  only  eight  days  old  at  the  time 
of  the  entry ;  and  that  depended  on  the  performance  of  duty  by  his 
parents,  of  which  there  Was  no  evidence.  The  entry  may  have  been 
rejected  on  that  ground,  just  as  legal  records  of  baptisms,  as  above 
stated,  are  not  evidence  of  the  time  of  birth.  If  the  ruling  waS  made 
upon  broader  grounds,  we  do  not  see  how  it  can  be  reconciled  with  the 
weight  of  English  authority  as  shown  by  the  cases  already  cited.  See 
also  1  Stark.  Ev.  (4tli  Amer.  ed.)  319-322 ;  1  Phil.  Ev.  (4th  Amer.  ed.) 
356  ;  1  Taylor  on  Ev.  (3d  ed.)  §  633. 

In  the  United  States,' the  law  is  well  settled  that  an  entry  made  by  a 
person  in  the  ordinary'  course  of  his  business  or  vocation,  with  no  inter- 
est to  misrepresent,  before  any  controversy  or  question  has  arisen,  and 
in  a  book  produced  from  the  proper  custody,  is  competent  evidence, 
after  his  death,  of  the  facts  thus  recorded.  In  a  very  early  case  the 
supreme  court  of  Connecticut  admitted  the  record  of  a  baptism  by  a 
minister  of  a  parisii,  who  had  since  died,  as  evidence  of  the  fact  of  bap- 
tism. Huntly  V.  Compstock,  2  Root,  99.  It  has  been  repeatedly  held 
in  this  commonwealth  that  the  book  of  a  bank  messenger  or  a  notary 
public,  kept  in  the  usual  course  of  business,  though  not  required  by 
law,  is  competent  evidence  after  his  death.  Welsh  v.  Barrett,  15  Mass. 
380 ;  Porter  v.  Judson,  1  Gray,  175.  Similar  decisions  have  been 
made  by  the  Supreme  Court  of  the  United  States  and  by  other  Ameri- 
can courts  of  authority.  Nicholls  v.  Webb,  8  Wheat.  326 ;  Gale  v. 
Norris,  2  McLean,  471 ;  Augusta  v.  Windsor,  above  cited ;  Sheldon  v. 
Benham,  4  Hill  (N.  Y.),  131 ;  Nourse  v.  McCay,  2  Rawle,  70. 

In  the  case  before  us,  the  book  was  kept  by  the  deceased  priest  in 
the  usual  course  of  his  office,  and  was  produced  from  the  custody  of 
his  successor ;  the  entry  is  in  his  own  handwriting,  and  appears  to  have 
been  made  contemporaneously  with  the  performance  of  the  rite,  long 
before  any  controversy  had  arisen,  with  no  inducement  to  misstate,  and 
no  interest  except  to  perform  his  official  duty.  The  addition  of  a  mem- 
orandum that  he  had  been  paid  a  fee  for  the  ceremony  could  not  have 
added  anything  to  the  competency,  the  credibility',  or  the  weight,  of 
the  record  as  evidence  of  the  fact.  An  entry  made  in  the  performance 
of  a  religious  duty  is  certainly  of  no  less  value  than  one  made  by  a 
clerk,  messenger,  or  notary,  an  attorney  or  solicitor,  or  a  physician,  in 
the  course  of  his  secular  occupation.  Exceptions  overruled. 

J.  P  Converse,  for  the  defendant.     A.  R.  Brown,  for  the  plaintiff. 
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THE  INHABITANTS   OF   AUGUSTA  v.  THE   INHABITANTS 

OF   WINDSOR. 

Supreme  Judicial  Court  of  Maine.     1841. 

[RepoHed  19  Maine,  317.]  ^ 

This  was  an  action  of  assumpsit  for  the  support  of  Absalom  Howes 
and  family,  as  paupers,  whose  settlement  was  alleged  to  be  in  Windsor, 
in  consequence  of  his  having  his  home  and  dwelling  there  on  the  21st 
day  of  March,  1821.   .  .  . 

The  defendants  contended  that  said  Howes  and  his  family  resided  in 
Pittston,  before  March  21,  1821,  and  that  he  was  then  in  the  employ 
of  one  Linscott.  Evidence  was  introduced  tending  to  show  that  said 
Linscott's  leg  was  broken ,  before  that  time.  The  time  having  become 
material,  for  the  purpose  of  fixing  the  true  date  thereof,  the  plaintiffs 
offered  in  evidence,  the  defendants  objecting,  a  day-book  of  Dr.  Neal, 
of  Gardiner,  containing  two  charges  against  Temple  Linscott,  one  dated 
September  28,  1821,  and  the  other  September  29,  of  the  same  year,  for 
reducing  a  fracture  in  his  leg,  and  for  medical  attendance.  It  was 
further  proved  that  Dr.  Neal  attended  at  Ballister's  camp  and  set 
Linscott's  leg,  that  he  died  in  1839,  that  he  was  a  regularly  practising 
physician  in  1820  and  1821,  and  that  the  book  introduced  was  in  his 
handwriting. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  counsel  for  the 
defendants  filed  exceptions  to  the  decision  of  the  Court  in  admitting  the 
aforesaid  testimony. 

Wells  and  H.  W.  Paine,  for  the  defendants. 

Vbse  &  Lancaster,  for  the  plaintiffs. 

Shbplet,  J.  .  .  .  In  what  cases,  entries  made  by  persons  deceased 
on  their  books  and  papers  in  the  course  of  their,  business,  should  be  ad- 
njitted  as  testimonj',  and  on  what  precise  principles,  has  occasioned  no 
little  discussion.  It  will  be  difficult  to  reconcile  all  the  decided  cases. 
In  the  leading  one  of  Warren  v.  GreenviUe,  2  Stra.  1129,  the  book  of 
a  deceased  attorney,  containing  charges  relating. to  a  common  recoveiy, 
was  admitted  as  tending  to' prove  the  surrender  of  a  life-estate.  .It  ap,- 
peared  by  the  book  that  the  charges .  had  been  paid.  .  And  this  fact 
seems  to  have  been  regarded,  in  many  of  the  subsequent  English  cases, 
as  an  important  consideration  in  the  admission  of  like  testimony.  While 
in  the  report  of  that  case  the  fact  that  the  charges  were  marked  paid 
is  not  noticed  in  stating  the.  reasons  for  the  decision. 

In  the  case  of  JPatteshall  v.  Turford,  3  B.  &  Ad.  890,  the  plaintiff 
was  desirous  of  proving  the  delivery  of  a  notice  to  quit,  and  a  memo- 
randum of  the  fact  and  time  of  deliveiy  had  been  made  on  a  duplicate 
in  the  handwriting  of  an  attorney  deceased.     And  the  question  arose 

1  A  part  of  the  case  is  otaitted. 
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on  its  admission  as  testimony.  It  could  not  be  received  on  the  prin- 
ciple that  it  was  made  against  the  interest  of  the  person  who  made  it. 
Mr.  Justice  Taunton  says  :  "  A  minute  in  writing  like  the  present,  made 
at  the  time  when  the  fact  it  records  took  place,  by  a  person  since  de- 
ceased, in  the  ordinary  course  of  his  business,  corroborated  by  other 
circumstances  which  render  it  probable  that  the  fact  occurred,  is  ad- 
missible in  evidence." 

Mr.  Justice  Parke  states  that  such  an  entry  is  to  be  received  in  two 
oases  only:  "First,  where  it  is  an  admission  against  the  interest  of 
a  deceased  party,  who  makes  it;  and  secondly,  where  it  is  one  of  a 
chain  or  combination  of  facts,  and  the  proof  of  one  raises  a  presump- 
tion that  another  has  taken  place."  The  case  now  under  consideration 
would  come  within  the  rule  as  stated  by  Justice  Taunton,  and  be  in- 
cluded in  the  second  class  of  cases  named  by  Justice  Parke ;  for  the 
breaking  of  the  limb  and  the  services  of  Dr.  Neal  had  been  proved, 
and  it  would  be  reasonable  to  expect  that  the  time  of  performing  them 
would  appear  from  his  books. 

Whether  the  entry,  to  be  admissible,  should  appear  to  be  against  the 
interest  of  the  deceased  person,  who  made  it,  is  discussed  by  Mr.  Starkie 
in  his  treatise  upon  Evidence,  and  his  reasons  for  concluding  that  this 
circumstance  does  not  "  afford  a  sufficient  test  for  the  admission  of  such 
entries,  and  the  rejection  of  all  others,"  are  very  satisfactory.  1  Stark. 
Ev:  299,  300,  301,  Met.  ed.  The  Court  saj',  in  JVichoUs  v.  Webb,  8 
Wheat.  337,  '*  We  think  it  a  safe  principle  that  memoranda  made  by  a 
person'in  the  ordinary  course  of  his  business,  of  acts,  or  matters  which 
his  duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his 
death,  are  admissible  evidence  of  the  acts  and  matters  so  done." 

It  has  been  considered  in  several  of  the  States  that  neither  the  best 
administration  of  justice,  npr  any  wellre&tablished  rule  required-  the 
adoption  of  the  limitation,  that  the  entry  must  appear  to  have  been 
made  against  the  interest  of  the  person  making  it ;  and  the  decisions  in 
this  country  iare  more  in  accordance  with  those  of  Warren  v.  Greerir 
ville  and  Patteshallv.  Turfo.rd^\ax\  with  the  most  of  the  other  Englisk 
cases.  This  Court  is  not  satisfied  with  the  reasoning  upon  which  that 
limitation  was  introduced,  and  does- not  feel  obliged  to. adopt  it,    , 

Exceptions  ouerruled. 


GUY  u.   MEAD. 

[  Court  of  Appeals  op  New  York.     1860.  / 

[Se]oorted  22  N.  Y.  ,462.] 

Appeal  from  the  Supreme  Court.  Action  on  a  promissory  note, 
made  by  the  defendant,"  on  the  13th  day  of  July,  1843,  payable  one  day 
after  date,  to  George  Sharts  or  bearer,  for  $250.  It  was  transferred 
to  the  plaintiff,  July  25,  185i,  and  this  action  was  commenced  im- 
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mediately  afterwards.  The  defence  set  up  was,  payment  to  Sharts 
while  he  was  the  holder,  and  the  Statute  of  Limitations.  .  .  .  Judgment 
was  given  for  the  defendant. 

Henri/  H.  Mygatt,  for  the  appellant. 

Giles  F.  jHotchkiss,  for  the  respondent. 

Denio,  J.  The  substance  of  the  testimony  of  the  witness  IngersoU 
was,  that,  while  the  note  was  in  the  hands  of  Sharts,  the  payee,  he,  at 
Sharts'  request,  made  a  calculation  in  writing  of  the  interest  then  due 
upon  it,  making  a  proper  allowance  for  the  payments  indorsed  on  it ; 
that,  on  consulting  the  writing,  then  in  his  hands,  it  appeared  that  it 
was  made  on  the  1st  day  of  April,  1848,  and  that  there  was  no  indorse- 
ment of  $40  allowed  for  ;  that  he  fully  believed  that  the  statement  was 
accurate,  but  that  aside  from  the  written  paper  itself,  he  had  no  recol- 
lection as  to  the  time  when  it  was  made.  The  question  is,  whether, 
under  these  circumstances,  the  plaintiff,  whose  interest  it  was  to  prove 
that  this  indorsement  had  not  been  made  prior  to  April  1,  1848,  could 
read  the  paper  to  the  jur}'  as  evidence  tending  to  establish  that  posi- 
tion. The  opinion  of  the  Supreme  Court  concedes  that  a  memorandum 
made  under  such  circumstances,  and  thus  authenticated,  would  be  com- 
petent evidence,  provided  it  distinct!}'  stated  the  matter  sought  to  be 
proved ;  but  it  determined  that  this  paper  was  not  admissible  because 
it  does  not  state  or  show  that  the  indorsement  was  not  then  on  the 
note.  This  point,  which  is  the  only  material  one,  depends,  after  all,  it 
is  said,  solel}'  upon  the  testimony  of  the  witness.  This  is  not  precisely 
accurate.  The  paper  is  not  set  out ;  but  the  bill  of  exceptions  sets 
forth  that  it  contained  a  statement  of  the  date  and  amount  of  the  note, 
of  the  first  indorsement  of  $90,  January  20,  1846,  and  of  the  interest 
to  April  1,  1848.  This  must  be  taken  as  true;  and,  besides,  the  wit- 
ness testifies  in  substance  that  such  was  the  character  of  the  paper,  and 
that  it  was  made  with  the  intent  to  ascertain  the  amount  due  on  the 
note  at  that  time.  Now,  such  a  paper,  if  genuine  and  accurate,  would 
necessarily  contain  a  statement  of,  or  an  allowance  for,  all  the  indorse- 
tnents  of  payments  appearing  upon  the  note ;  and  the  omission  of  any 
notice  of  an  alleged  indorsement  would  be  presumptive  evidence  that 
it  was  not  then  on  the  note.  If  this  paper,  then,  had  been  received  in 
evidence,  and  had  appeared,  or  had  been  shown,  to  have  been  made  on 
the  1st  day  of  April,  1848,  for  the  purpose  mentioned,  the  fact  that  it 
contained  no  notice  of  any  indorsement  but  the  conceded  one  of  $90 
would,  if  regarded  as  authentic,  have  shown, prima facie,i\x&t  no  such 
indorsement  had,  up  to  that  time,  been  written  on  the  note.  It  would 
not  have  been  conclusive,  because  the  omission  might  have  arisen  from 
accident  or  fraud.  But  it  is  not  correct  to  saj-  that  the  computation 
does  not  show  the  fact  that  there  was  then  no  indorsement  of  $40  on 
the  note.  I  am  of  opinion,  therefore,  that  the  judgment  cannot  be  sus- 
tained upon  the  ground  on  which  it  was  placed  in  the  Supreme  Court. 

Formerly,  I  think,  it  was  the  doctrine  of  the  courts  of  this  State 
that  such  a  paper  could  not  be  given  in  evidence  as  an  independent 
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piece  of  testimony.  The  rule  was,  that  it  might  be  referred  to  by  a 
witness,  to  refresh  his  memorj',  but  he  must  then  swear  to  the  truth  of 
the  facts,  or  his  statement  would  not  be  evidence.  Lawrence  v.  Barker, 
5  Wend.  301.  The  doctrine  was  so  stated  by  the  Chancellor,  in  the 
Court  of  Errors,  in  Feeler  v.  Heath,  11  Wend.  485.  But  the  subject 
has  been  re-examined  since  these  cases  were  decided,  and  a  different 
rule  now  prevails.  In  Merrill  v.  The  Ithaca  and  Owego  Railroad 
Company,  16  Wend.  599,  Judge  Cowen  examined  the  cases  upon  this 
rule  of  evidence  at  great  length,  and  his  conclusion  was,  that  original 
entries  might  be  read  in  evidence,  though  the  witness  had  forgotten  the 
fact  attested  by  them  ;  but  he  said  that,  in  this  State,  the  rule  was  re- 
stricted to  entries  made  by  a  person  in  the  course  of  his  business.  He 
seemed  to  consider  that  qualification  peculiar  to  this  State.  In  the 
Hank  of  Monroe  v.  Culver,  2  Hill,  531,  the  rule  is  laid  down  with 
that  limitation,  and  applied  to  the  case  of  entries  made  by  clerks  in  a 
bank  in  the  regul*  course  of  their  duties.  In  Halsey  v.  Sinsebaugh, 
15  N.  Y.  485,  the  question  —  whether  a  memorandum,  made  at  or  about 
the  time  when  the  event  or  transaction  mentioned  in  it  took  place,  and 
where  the  author  swears  that  he  knows  it  to  have  been  correct  when 
made,  can  be  read  to  the  jurj'  in  connection  with  the  oral  testimony  of 
the  witness  ;  or  whether  the  evidence  is  confined  to  what  the  witness  is 
able  to  recollect  after  refreshing  his  memory  by  referring  to  the  memo- 
randum —  came  up  for  decision  in  this  court.  The  memorandum  re- 
ferred to  was  the  minutes  of  testimony  taken  by  the  counsel  upon  a 
former  trial  of  the  cause,  the  matter  to  be  proved  being  what  a  wit- 
ness had  sworn  to  on  that  trial ;  and  it  was  held  to  be  admissible.  The 
paper  did  not  fall  within  the  rule  as  an  entry  made  in  the  course  of 
business,  like  the  memoranda  and  entries  made  by  clerks  in  banks  and 
the  like ;  and  it  was  not  placed  on  that  footing  in  the  opinion  of  the 
court.  On  the  contrary,  Judge  Selden,  by  whom  the  opinion  was  pre- 
pared, took  pains  to  say  that  he  did  not  consider  that  the  case  of  such 
a  memorandum  as  the  one  then  in  question  was  governed  by  any  pe- 
culiar rule,  but  that  the  general  question  was  presented,  whether  a  "* 
memorandum,  that  is,  any  memorandum,  made  and  sworn  to  in  the 
manner  stated,  would  be  admissible.  The  whole  of  the  reasoning  of 
the  opinion,  and  the  cases  relied  on,  sustain  the  position  as  a  general 
one,  applicable  to  every  species  of  memorandum,  and  are  not  restricted 
to  the  routine  entries  referred  to.  I  am,  therefore,  of  opinion  that  the 
qualification  formerly  considered  as  annexed  to  the  rule,  has  been 
abolished ;  and  although  my  reluctance  to  depart  from  decisions  upon 
practical  questions,  which  have  been  long  acted  upon,  would  not  have 
permitted  me  to  propose  such  a  change  as  was  made  in  this  instance, 
I  am  convinced  that  the  former  doctrine  was  based  upon  a  misunder- 
standing of  some  earlier  adjudications,  and  that  the  principle  now 
established  is,  at  least,  equall}'  conducive  to  the  elucidation  of  truth, 
which  should  be  the  object  of  all  rules  of  evidence.  In  Russell  v. 
The  Hudson  River  Railroad  Company,  17  N.  Y.  134,  the  memo- 
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vandum  which  had  been  received  in  evidence  was  a  written  statement 
made  by  a  surgeon  as  to  the  character  of  the  injuries  which  the  plaintiff 
had  sustained  by  the  alleged,  negligence  of  the  defendants,  and  of  the 
remedies  applied,  made  at  the  time  the  witness  was  called  on  to  attend 
him.  It  was  not  doubted,  in  the  opinion  of  the  court,  that  the  memo- 
randum was  one  to  which  the  rule  applied  ;  but  a  new  trial  was  granted, 
because  it  did  not  appear  but  that  the  witness  bad  a  perfect  recollec- 
tion of  all  the  matters  sought  to  be  proved  bj-  the  memorandum. 

I  have  not  intended  to  be  influenced  in  my  conclusion  as  to  the  true 
rule  of  evidence  by  the  peculiar  aspect  of  this  case  ;  but  I  cannot  avoid 
remarking,  that  if  this  computation  of  interest  was  actually  made,  as 
stated,  in  April,  1848,  for  the  purpose  of  ascertaining  the  amount  due 
on  the  note,  the  memorandum  of  it  then  made  is  one  of  the  most  satis- 
factory pieces  of  evidence  which  could  be  adduced  as  to  the  existence 
of  the  indorsement.  The  parties  to  the  alleged  transaction  had  sworn 
differently  upon  the  point,  and  several  alleged  declarations  on  one  side 
or  the  other  had  been  given  in  evidence.  If  this  paper  was  made  at 
the  time  and  for  the  purpose  claimed,  it  furnishes  written  evidence 
of  the  most  authentic  character,  made  when  the  party  who  now  seeks 
to  produce  it  to  the  jury  had  no  interest  in  fabricating  it.  To  m3-  mind 
it  would  be  more  persuasive  evidence  than  any  amount  of  oral  state- 
ment verified  by  the  oaths  of  the  parties  interested,  or  of  verbal  decla- 
rations proved  to  have  been  made  bj-  those  parties.  I  am  in  favor  of 
reversing  the  judgment  of  the  Supreme  Court. 

Davies,  J.,  delivered  an  opinion  to  the  same  effect;  "Wright,  J., 
dissented ;  Welles,  J.,  expressed  no  opinion,;  all  the  other  judges 
concurring.^  Judgment  reversed,  and  new  trial  ordered. 


PECK  V.  VALENTINE. 

Court  op  Appeals  op  New  York.     1884. 
[Reported  9i  A'l  V.  569.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  second  judicial  department,  entered  upon  an  order  made  Febru- 
ary 12,  1882,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee.  •(Mem.  of  decision  below,  29  Hun,  668.) 
The  complaint  in  this  action  alleged,  in  substance,  that  defendant 
was  employed  bj"^  J.  Melner  Peck,  the  original  plaintiff  and  the  present 
plaintiff's  intestate,  as  his  agent  to  conduct  and  carry  on  the  lumber 
business  at  the  lumber-yard  of  said  Peck  ;  that  said  defendant  sold  a 
large  (Quantity  of  lumber  and  received  the  pay  therefor,  for  which  he 
failed  to  account,  but  embezzled  and  converted  the  same  to  his  own 
use.     The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Josiah  T.  Marean,. for  appellant.    W:  T.  B.  MUliken,  for  respondent. 
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Andrews'  J.  The  plaintiff,  for  the  purpose  of  proving  that  the  de- 
fendant had  not  entered  in  the  cash-boolc  all  the  moneys  received  by 
him  from  sales  of  lumber,  called  one  Leggett  as  a  witness,  who  testified 
that  in  July,  1879,  he  was  employed  by  the  plaintiff  in  his  lumber-yard, 
and  Icept  on  a  loose  piece  of  paper  an  account  of  moneys  received  b}' 
the  defendant  from  sales  of  lumber  from  the  1st  to  the  18th  of  that 
month  ;  that  the  entries  were  made  each  day  continuousl)',  except  Sun- 
day, and  were  correct ;  that  he  gave  the  paper  to  the  plaintiff,  and  that 
the  defendant  never  saw  it.  The  plaintiff  testified  that  he  received  the 
memorandum  from  Leggett,  and  had'  lost  it,  but  that  he  copied  the 
figures  correctly  into  a  memorandum-boolf  (which  he  produced),  and 
that  the  entries  had  not  been  altered.  The  entries  in  the  memorandum- 
book  were  then  offered  and  received  in  evidence,  under  the  defendant's 
objection. 

We  think  the  entries  were  not  competent  evidence.  The  original 
memorandum,  if  it  had  been  produced,  could  have  been  used  by  Leg-^ 
gett  to  refresh  his  recollection  ;  or  if  he  had  forgotten  the  facts  stated,^ 
and  could  not  on  seeing  the  memorandum  recall  them,  yet  if  he  had 
been  able  to  state  that  it  was  a  true  statement  of  the  transactions! 
known  to  him  at  the  time,  it  could  have  been  read  in  evidence  in  con- 
nection with  and  as  auxiliar}'  to  his  testimony.  Gity  v.  Mead,  22 
N.  Y.  462.  But  the  adverse  party  on  production  by  the  witness  of  the 
memorandum  would  have  had  the  right  of  inspection  and  cross-examina- 
tion, —  a  right  of  great  importance  as  a  protection  against  fabricated 
evidence.  Stephen  on  Evidence,  art.  136;  Cowen,  J.,  JHerrilly.  Ithaca, 
dtc.  M.  Ji.  Co.,  16  Wend.  600.  In  this  case  the  memorandum  was  not 
produced,  and  Leggett  was  not  sworn  as  to  its  contents,  for  the  reason 
doubtless  that  he  could  not  remember  what  it  contained.  The  onh' 
evidence  to  connect  the  entries  in  the  plaintiff's  book  with  the  original 
memorandum,  or  to  establish  the  amount  of  money  received  by  the  de- 
fendant during  the  time  stated,  was  the  oath  of  the  defendant  [plaintiff] 
that  the  entries  were  a  true  transcript  from  the  memorandum,  in  connec- 
tion with  the  testimony  of  Leggett,  that  the  memorandum  was  a  true 
statement  of  the  transactions  at  the  time.  The  original  memorandum 
was  the  mere  declaration  of  Leggett  in  writing  of  certain  facts  observed 
by  him.  The  case  is  not  distinguishable  in  principle  from  what  it  would 
have  been  if  there  had  been  no  memorandum,  and  the  plaintiff  had  been 
permitted  to  prove  the  oral  representations  of  Leggett  to  him  of  the 
same  facts.  This  would  be  mere  hearsaj',  and  the  fact  that  the  state- 
ment instead  of  being  oral  was  written  does  not  alter  the  character  of 
the  evidence.  A  similar  question  was  presented  in  Clutev.  Small,  17 
Wend.  238.  The  plaintiff  in  that  case  sought  to  prove  an  admission  of 
the  defendant  made  to  the  sheriff  at  the  lime  of  the  service  of  the  writ, 
and  was  permitted  to  prove  the  contents  of  a  letter  written  bj'  the  sheriff 
to  the  plaintiffs  attorneys  on  returning  the  process,  in  which  he  reported 
the  admission  made  by  the  defendant.  The  letter  was  lost,  and  the 
sheriff  testified  that  he  could  not  recollect  the  contents  of  the  letter  or 
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what  the  defendant  had  said,  but  that  what  he  wrote  was  undoubtedly 
as  stated  by  the  defendant.  The  evidence  of  the  sheriff  was  held  to  be 
inadmissible  ;  Cowen,  J.,  saying  :  "  There  was  onl^'  one  of  two  ways  in 
which  he  could  be  allowed  to  speak ;  that  is,  either  from  positive  recol- 
lection, or  from  seeing  the  letter  and  knowing  it  to  be  his  own  statement." 
And  again  :  "  The  inquiry  here  was  no  more  than  the  common  one  to 
a  witness,  — Would  you  have  asserted  such  a  matter  unless  it  had  been 
true?  and  on  obtaining  the  witness'  affirmative  answer,  going  on  to 
prove  what  he  did  say." 

The  substantive  fact  sought  to  be  proved  in  this  case  was  the  receipt 
bj-  defendant  of  moneys  for  which  he  had  not  accounted.  It  could  be 
proved  by  any  competent  common-law  evidence.  But  the  original 
memorandum  of  Leggett  was  not  original  or  primarj-  evidence  to  charge 
the  defendant.  It  was  not  a  writing  inter  partes,  nor  one  creating 
rights,  or  of  which  rights  could  be  predicated,  as  a  will,  contract,  or  deed  ; 
nor  was  it  a  record  of  transactions  in  the  ordinary  course  of  business, 
as  books  of  account,  nor  a  paper  made  bj'  the  defendant,  or  to  which 
he  was  in  any  waj-  privy.  It  was  apparently  a  private  statement  of  an 
exceptional  transaction,  made  bj'  an  agent  in  aid  of  his  memory,  for 
the  information  of  his  principal.  The  facts  stated  were  relevant,  and 
could  be  proved  by  any  one  who  could  testify  to  their  existence,  either 
directl}',  as  matter  of  personal  recollection,  or  from  a  memorandum 
made  by  him,  which  he  could  verify  as  true.  The  entries  in  the  plain- 
tiffs book  were  not  authenticated  bj'  Leggett.  Whether  they  were  a 
correct  transcript  of  his  original  memorandum  depended  solel3'  upon  the 
plaintiff's  evidence.  The  original  memorandum  was  not  a  writing  the 
contents  of  which,  if  lost,  could  be  proved  by  secondary  evidence.  The 
rule  upon  that  subject  relates  to  writings  which  are  in  their  nature  origi- 
nal evidence,  and  in  case  of  loss,  their  contents  are  from  uecessitj'  al- 
lowed to  be  proved  by  parol.  We  think  the  admission  of  the  entries 
from  the  plaintiff's  book  was  not  justified  b3'  an}'  rule  heretofore  estab- 
lished, and  to  extend  the  rule  so  as  to  admit  a  copy  of  a  memorandum 
not  in  its  nature  original  evidence  of  the  facts  recorded,  and  not  veri- 
fied by  the  partj"  who  made  the  original  and  knew  the  facts,  would  open 
the  door  to  mistake,  uncertainty,  and  fraud,  —  a  consequence  far  more 
serious  than  would  flow  from  a  restriction  which  in  a  particular  instance 
might  seem  to  prevent  the  ascertainment  of  truth.  For  the  error  in 
admitting  the  entries  the  judgment  should  be  reversed  and  a  new  trial 
ordered.     All  concur.  Judgment  reversed. 


SECT.  IV.]      MAYOR,  &c.   OF  N.  Y.   V.   SEC.  AVE.   RAILROAD  CO.  543 


THE  MAYOR,    &c.   OP  NEW  YORK  v.   THE   SECOND 
AVENUE   RAILROAD   COMPANY. 

Court  of  Appeals  ov  New  York.     1886. 

[Reported  \{)2  N.  Y.  572.] i 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  entered  upon  an  order  made  December 
31,  1883,  which  affirmed  a  judgment  in  favor  of  plaintiff  directed  by 
the  court.  (Reported  below,  31  Hun,  241.)  This  action  was  brought 
to  recover  damages  for  an  alleged  breach  of  contract.  Defendant, 
having  obtained  permission  to  lay  its  railroad  with  a  double  track  over 
portions  of  certain  streets  in  the  city  of  New  York,  entered  into  a  con- 
tract with  the  city  by  which  it '  covenanted  among  other  things  "  that 
the  said  company  shall  pave  the  streets  in  and  about  the  rails  in  a  per- 
manent manner  and  keep  the  same  in  repair  to  the  entire  satisfaction  of 
the  street  commissioner."  Defendant  failed  to  keep  one  of  the  streets 
covered  bj'  the  contract  in  repair.  Notice  of  tlie  condition  of  the  street 
and  that  if  it  did  not,  within  thirty  days  thereafter,  repair  the  same, 
the  department  of  public  works  would  make  the  necessary  repairs,  and 
defendant  would  be  held  responsible  for  the  expense,  was  served  upon 
defendant.  It  having  failed  to  comply  with  the  notice,  the  work  was 
done  by  the  department,  and  the  expense  thereof  plaintiff  claimed  to 
recover  herein.     The  further  material  facts  are  stated  in  the  opinion. 

Austen  G.  Fox,  for  appellant.     D.  J.  Dean,  for  respondent. 

Andrews,  J.  ...  A  more  serious  question  is  raised  by  exceptions 
to  the  admission  in  evidence  of  a  time-book  kept  by  one  John  B.  Wilt, 
and  of  a  written  memorandum  or  account  made  by  him,  offered  to 
prove  the  number  of  da^-s'  work  performed  and  the  quantity-  of  mate- 
rial used.  Wilt  was  a  foreman,  in  the  employ  of  the  department  of 
public  works,  and  had  general  charge  of  the  repairs  in  question.  Under 
him  were  two  gang  foremen,  or  head  pavers,  Patrick  Madden  and 
Charles  Coughlan,  each  having  charge  of  a  separate  gang  of  about  ten 
men  employed  on  the  work.  Wilt  kept  a  time-book,  irt  which  was 
entered  the  name  of  each  man  emplo3-ed.  He  visited  the  work  twice  a 
day,  in  the  morning  and  afternoon,  remaining  from  a  few  minutes  to 
half  an  hour  each  time,  and  he  testified  that  while  there  he  checked  on 
the  time-book  the  time  of  each 'man,  as  reported  to  him  by  the  gang 
foremen.  He  also  testified  that  he  marked  the  men's  names  as  he  saw 
them,  and  that  he  knew  their  faces.  The  gang  foremen  did  not  see  the 
entries  made  by  Wilt,  but  they  testified  that  they  correctly  reported  to 
him  each  day  the  names  of  the  men  who  worked,  and  if  any  did  not 
work  full  time,  they  reported  that  fact  also.  Upon  this  proof,  the  trial 
judge  admitted  the  time-book  in  evidence,  against  the  objection  of  the 

'  A  part  of  the  case  is  omitted. 
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defendant.  The  trial  judge  also  admitted  in  evidence,  under  lilce 
objection,  a  written  memorandum  or  account,  in  the  handwriting  of 
Wilt,  of  materials  used.  Wilt  testified  that  the  entries  in  the  account 
were  made  from  daily  information  furnished  by  the  gang  foremen,  on 
the  occasions  of  his  visiting  the  work,  and  that  he  correctly  entered  the 
amounts  as  reported.  It  does  not  appear  that  he  had  any  personal 
knowledge  of  the  matters  to  which  the  entries  related.  The  gang  fore- 
men were  called  as  witnesses  in  support  of  the  account.  Neither  of 
them  saw  the  entries,  and  on  the  trial  neither  claimed  to  have  any  pres- 
ent recollection  of  the  specific  quantities  so  reported  by  them.  Mad- 
den testified  that  he  reported  the  correct  amounts  to  Wilt,  and  it  is 
inferable  from  his  evidence  that  when  the  reports  were  made,  he  had 
personal  knowledge  of  the  facts  reported.  Coughlan  also  testified  in 
general  terms  that  he  reported  the  items  correctl.y.  But  on  further 
examination  it  appeared  that  his  reports  to  Wilt  of  the  stone  delivered 
at  the  work,  were  made  upon  information  derived  by  him  from  the  car- 
men who  drew  the  stone,  and  who  counted  them,  and  who  reported  the 
count  to  Coughlan,  who  in  turn  reported  to  Wilt.  Coughlan  saw  the 
carmen  dump  the  stone,  but  he  did  not  verify  the  count,  but  appears 
to  have  assumed  its  correctness.  The  carmen  who  delivered  the  stone 
were  not  called  as  witnesses. 

The  exception  to  the  admission  of  the  time-book  presents  a  question 
of  considerable  practical  importance.  The  ultimate  fact  sought  to  be 
proved  on  this  branch  of  the  case,  was  the  number  of  days'  labor  per- 
formed in  making  the  repairs.  The  time-book  was  not  admissible  as  a 
memorandum  of  facts  known  to  Wilt  and  verified  Ijj-  him.  His  obser- 
vation of  the  men  at  work  was  casual,  and  it  cannot  be  inferred  that  lie 
had  personal  knowledge  of  the  amount  of  laljor  performed.  His  knowl- 
edge, from  personal  observation,  was  manifestly  incomplete,  and  the 
time-book  was  made  up,  mainly,  at  least,  from  the  reports  of  the  gang 
foremen.  The  time-book  was  clearly  not  admissible  upon  the  testimony 
either  of  the  gang  foremen,  or  of  Wilt,  separately  considered.  The 
gang  foremen  knew  the  facts  they  reported  to  Wilt  to  be  true,  but 
they  did  not  see  the  entries  made,  and  could  not  verify  their  correct- 
ness. Wilt  did  not  make  the  entries  upon  his  own  knowledge  of  the 
facts,  but  from  the  reports  of  the  gang  foremen.  Standing  upon  liis 
testimony  alone,  the  entries  were  mere  hearsay.  But  combining  tlie 
testimonj'  of  Wilt  and  the.  gang  foremen,  there  was,  first,  original  evi- 
dence that  laborers  were  employed,  and  that  their  time  was  correctly 
reported  by  persons  who  had  personal  knowledge  of  the  facts,  and  that 
their  reports  were  made  in  the  ordinary  course  of  business,  and  in 
accordance  with  the  duty  of  the  persons  making  them,  and  in  point  of 
time  were  contemporaneous  with  the  transactions  to  which  the  reports 
related ;  and  second,  evidence  by  the  person  who  received  the  reports, 
that  he  correctly  entered  them  as  reported,  in  the  time-book,  in  the 
usual  course  of  his  business  and  duty.  It  is  objected  that  this  evidence 
taken  together  is  incompetent  to  prove  the  ultimate  fact,  and  amounts 
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to  nothing  more  than  hearsaj'.  If  the  witnesses  are  believed,  there  can 
be  but  little  moral  doubt  that  the  book  is  a  true  record  of  the  actual 
fact.  There  could  be  no  doubt  whatever,  except  one  arising  from 
infirmity  of  memorj',  or  mistake,  or  fraud.  The  gang  foremen  may  by 
mistake  or  fraud  have  raisreported  to  Wilt,  and  Wilt  may  either  inten- 
tionally or  unintentionally  have  made  entries  not  in  accordance  with 
the  reports  of  the  gang  foremen.  But  the  possibility  of  mistake  or 
fraud  on  the  part  of  witnesses  exists  in  all  cases  and  in  respect  to  any 
kind  of  oral  evidence.  The  question  arises,  must  a  material,  ultimate 
fact  be  proved  by  the  evidence  of  a  witness  who  knew  the  fact  and  can 
recall  it,  or  who,  having  no  personal  recollection  of  the  fact  at  the  time 
of  his  examination  as  a  witness,  testifies  that  he  made,  or  saw  made  an 
entry  of  the  fact  at  the  time,  or  recently  thereafter,  which  on  being 
produced,  he  can  verifj'  as  the  entry  he  made  or  saw,  and  |.hat  he  knew 
the  entry  to  be  true  when  made  ;  or  may  such  Ultimate  fact  be  proved 
by  showing  by  a  witness  that  he  knew  the  facts  in  relation  to  the  mat- 
ter which  is  the  subject  of  investigation,  and  communicated  them  to 
another  at  the  time,  but  had  forgotten  them,  and  supplementing  this 
testimony  by  that  of  the  person  receiving  the  communication  to  the 
effect  that  he  entered  at  the  time  the  facts  communicated,  and  b}'  the 
production  of  the  book  or  memorandum  in  which  the  entries  were 
made.  The  admissibility  of  memoranda  of  the  first  class  is  well  set- 
tled. They  are  admitted  in  connection  with,  and  as  auxiliary  to  the 
oral  evidence  of  the  witness,  and  this  whether  the  witness,  on  seeing 
the  entries,  recalls  the  facts,  or  can  only  verify  the  entries  as  a' true 
record  made  or  seen  by  him  at  or  soon  after  the  transaction  to  which 
it  relates.  Halsey  v.  Sinsebaugh,  15  N.  Y.  485  ;  Guy  v.  Mead,  22  id. 
462. 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly  adjudi- 
cated in  this  State,  although  the  admissibility  of  entries  made  under 
circumstances  like  those  in  tliis  case  was  apparently  approved  in  Payne 
V.  Hodge,  71  N.  Y.  598.  We  are  of  opinion  that  the  rule  as  to  the 
admissibility  of  memoranda  may  properly  be  extended  so  as  to  em- 
brace the  case  before  us.  The  case  is  of  an  account  kept  in  the  ordi- 
nary course  of  business,  of  laborers  emplo3'ed  in  the  prosecution  of 
work,  based  upon  daily  reports  of  foremen  who  had  charge  of  the  men, 
and  who,  in  accordance  with  their  duty,  reported  the  time  to  another 
subordinate  of  the  same  common  master,  but  of  a  higher  grade,  who, 
in  time,  also  in  accordance  with  his  dutj',  entered  the  time  as  reported. 
We  think  entries  so  made,  with  the  evidence  of  the  foremen  that  thej- 
made  true  reports,  and  of  the  person  who  made  the  entries  that  he 
correctly  entered  them,  are  admissible.  It  is  substantially  by  this 
method  of  accounts,  that  business  transactions  in  numerous  cases  are 
authenticated,  and  business  could  not  be  carried  on  and  accounts 
kept  in  many  cases,  without  great  inconvenience,  unless  this  method  of 
keeping  and  proving  accounts  is  sanctioned.  In  a  business  where 
many  laborers  are  emploj'ed,  the  accounts  must,  in  most  cases,  of  ne- 
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cessity,  be  kept  by  a  person  not  personally  cognizant  of  the  facts,  and 
from  reports  made  by  others.  The  person  in  charge  of  the  laborers 
knows  the  fact,  but  he  may  not  have  the  skill,  or,  for  other  reasons,  it 
maj'  be  inconvenient  that  he  should  keep  the  account.  It  may  be  as- 
sumed that  a  sj'stem  of  accounts  based  upon  substantially  the  same 
methods  as  the  accounts  in  this  case,  is  in  accordance  with  the  usages 
of  business.  In  admitting  an  account  verified,  as  was  the  account 
here,  there  is  little  danger  of  mistake,  and  the  admission  of  such  an 
account  as  legal  evidence,  is  often  necessary  to  prevent  a  failure  of 
justice.  We  are  of  opinion,  however,  that  it  is  a  proper  qualification 
of  the  rule  admitting  such  evidence,  that  the  account  must  have  been 
made  in  the  ordinary  course  of  business,  and  that  it  should  not  be  ex- 
tended so  as  to  admit  a  mere  private  memorandum,  not  made  in  pursu- 
ance of  any  duty  owing  by  the  person  making  it,  or  when  made  upon 
information  derived  from  another  who  made  the  communication  casu- 
ally and  voluntarily,  and  not  under  the  sanction  of  duty  or  other  obli- 
gation. The  case  before  us  is  within  the  qualification  suggested.  In 
Peck  V.  Valentine,  94  N.  Y.  569,  the  memorandum  there  admitted  was 
not  an  original  memorandum,  but  a  copy  of  a  private  memorandum 
made  bj-  an  employee  of  the  plaintiff  for  his  own  purposes,  and  not  in 
the  course  of  his  dutj',  or  in  the  ordinary  course  of  business.  The 
original  memorandum  was  delivered  by  the  one  who  made  it,  to  the 
plaintiff,  who  lost  it,  but  testified  that  the  paper  produced  and  received 
in  evidence  was  a  copj'.  The  person  who  made  the  original  memoran- 
dum' was  unable  to  verify  the  copj'.  The  court  held  that  the  copy  was 
improperly  admitted  in  evidence.  The  decision  in  Feck  v.  Valentine 
rests  upon  quite  different  facts  from  those  in  this  case. 

In  respect  to  the  admission  of  the  account  of  material,  we  think  that 
part  of  the  account  based  upon. the  reports  of  Madden  was  admissi- 
ble on  the  same  grounds  upon  which  we  have  justified  the  admission  of 
the  time-book.  Madden,  in  substance,  testified  that  he  knew  the  facts 
and  properly  reported  them,  and  Wilt  testified  that  he  entered  them  as 
reported.  The  part  of  the  account  of  materials,  the  items  of  which 
were  furnished  by  Coiigblan,  was  not  strictly  admissible.  Coughlan 
does  not  appear  to  have  had  personal  knowledge  of  the  quantity  of 
stone  delivered  on  his  part  of  the  work,  but  took  the  count  of  the  car- 
man, and  his  reports  to  Wilt  were  based  upon  the  reports  of  the  car- 
man to  him.  The  carman  was  not  called,  and  the  evidence  of  Wilt 
and  Coughlan  was  mere  hearsay.  If  the  attention  of  the  court  had 
been  called  by  the  defendant  to  this  part  of  the  account,  and  objection 
had  been  specifically  taken  to  the  items  entered  upon  the  reports  of 
Coughlan,  the  objection  would,  we  think,  have  been  valid.  But  the 
objection  was  a  general  objection  to  the  whole  account.  It  was  clearly 
admissible  as  to  the  items  reported  by  Madden,  and,  we  think,  the 
general  objection  and  exception  is  not  available  to  raise  the  question  as 
to  the  admissibility  of  the  items  entered  on  the  report  of  Coughlan,  in- 
dependently of  the  others.     The  whole  amount  of  materials  embraced 
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in  the  recovery  was  small,  and,  we  think,  no  injustice  will  be  done  by 
afHrming  the  judgment. 

The  judgment  should,  therefore,  be  affirmed.     All  concur. 

Judgment  affirmed. 


Z^ 


SMITH  w.  LANE  et  al.       SAME  v.   LANE. 

Supreme  Court  op  Penksylvania.     1824. 

\JU-poTUd  12  S.  &  R.  80.]  1 

These  actions,  the  first  of  which  was  brought  by  Thomas  C.  Lane 
and  Elliott  Lane,  and  the  second  by  Thomas  C.  Lane  alone,  against 
Robert  Smith,  were,  by  consent,  tried  together,  in  the  Court  of  Com- 
mon Pleas  of  Franklin  county,  from  which  the  record  was  returned,  on 
a  writ  of  error,  accompanied  by  two  bills  of  exceptions  to  evidence. .  .  . 

The  defendant,  with  a  view  "  to  show  the  number  of  barrels  of  flour 
belonging  to  Robert  Smith,  the  defendant,  delivered  to  the  plaintiff'," 
offered  in  evidence  the  books  of  Archibald  Irvine,  at  whose  mill  the 
flour  was  ground.  Several  witnesses,  who  had  been  employed  at  the 
mill,  gave  evidence  relative  to  the  delivery  of  the  defendant's  flour,  to 
the  plaintiffs'  wagoners.  They  also  proved,  that  the  books  were  the 
original  books  kept  in  the  mill,  and  that  they  believed  them  to  be  cor- 
rect. They  did  not  contain  daily  entries  of  the  general  transactions  of 
the  mill,  or  of  all  the  flour  delivered  to  any  person  whatever.  But  there 
was  an  account  of  the  deliver^'  of  the  defendant's  wheat  to  be  ground 
at  the  mill,  and  of  his  flour  to  certain  wagoners,  said  to  be  in  the  em- 
ploy of  the  plaintiffs ;  but  they  did  not  contain  an  account  of  all  the 
flour  delivered  to  the  wagoners  of  the  plaintiffs,  who  were  merchants 
in  extensive  business,  and  in  the  habit  of  having  a  great  quantity  of  flour 
ground  at  Irvine's  mills.  They  usuallj'  sent  written  orders  with  their 
wagoners  for  flour ;  but  it  appeared,  that  it  was  sometimes  delivered 
on  verbal  orders.  A  considerable  number  of  the  plaintiffs'  orders  were 
filed  at  the  mill,  but  were  afterwards  burnt  by  Irvine,  because  they 
took  up  too  much  room  in  his  desk.  The  entries  were  not  always 
made  at  the  time  of  the  delivery  of  the  flour ;  but  sometimes,  when  flour 
was  delivered  in  the  absence  of  the  book-keeper,  a  memorandum  was 
made,  and  given  to  him  on  his  return,  from  which  he  made  the  entry  in 
the  book.  The  book-keeper  was  living,  and  examined  as  to  several 
matters  in  the  cause. 

The  admission  of  the  books  in  evidence,  being  objected  to  by  the 
counsel  for  the  plaintiffs,  the  court  rejected  them,  and  a  second  bill  of 
exceptions  was  tendered  and  sealed.  .  .  . 

CVaw/brc?  and  WGulloch,  for  the  plaintiff  in  error. 

Dunlop  and  Chambers,  for  the  defendants  in  error. 

Gibson,  J.    It  seems  to  me  the  mill  books  ought  to  have  gone  to  the 

>  A  part  of  the  case  is  omitted. 
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jurj- ;  not  as  books  of  original  entries,  to  prove  a  sale  and  delivery  of 
flour  to  the  plaintiffs,  but  as  memoranda  of  particular  facts,  made  at  the 
time,  and  proved  to  be  correct  by  the  oath  of  a  witness.  I  do  not  con- 
tend, that  the  entries  were  competent  to  prove  anything  further  than 
the  quantity  of  grain  which  had  been  received  into  tlie  mill,  on  account 
of  the  defendant  below.  Whether  tlie  flour  manufactured  from  it  had 
been  delivered  to  the  plaintiffs,  would  depend  on  other  parts  of  the  evi- 
dence. These  entries  were,  at  the  time,  directlj'  in  prejudice  of  the  in- 
terest of  the  person  who  made  them ;  and,  if  he  had  been  dead,  they 
would  unquestionably  have  been  competent  by  the  law  of  evidence,  even 
as  it  is  held  in  England,  1  Phill.  Ev.  192-207.  The  entries  of  the  miller, 
charging  himself  with  the  receipt  of  wheat,  are  to  his  immediate  preju- 
dice ;  and  what  is  tiie  reason  that  those  entries  are  evidence  of  the  fact 
against  third  persons  after  his  death?  Simply  because  they  aflbrd  a 
fair  presumption  that  the  person  who  made  them  would  not  have  ad- 
mitted himself  to  be  chargeable,  if  the  fact  had  not  been  so.  I  admit, 
that  by  the  law,  as  held  in  England,  an  entry  of  this  sort  is  competent 
only  where  the  person  who  made  it  is  dead.  But,  in  point  of  reason 
and  good  sense,  whj-  is  it  not  competent  when  the  person  who  made  it 
is  present,  and  swears  to  its  accuracj',  although  he  may  not  recollect 
all  the  particulars  and  minute  details  of  the  transaction,  which  are  con- 
tained in  the  writing?  I  go  further.  Where,  for  the  purpose  of  per- 
petuating the  evidence  of  a  fact,  a  witness  has  made  a  written  statement 
of  it  at  the  time,  and  can  recollect  nothing  further  than  that  he  had 
accurately  reduced  the  whole  transaction  to  writing,  ought  not  the  writ- 
ten statement,  thus  authenticated  bj'  his  oath,  to  be  admitted  as  evi- 
dence ;  and  would  not  the  mind  of  a  juror  rest  more  confidentlj'  on  its 
truth,  than  on  the  frail  recollection  of  man?  I  admit  the  rule  of  the 
English  law  of  evidence  to  be,  that  a  witness  must  swear  onl}'  to  such 
facts  as  are  within  his  recollection,  and  that  a  written  entry  or  memoran- 
dum can  be  used  only  to  refresh  his  memory ;  and  that,  after  having 
used  it  for  that  purpose,  if  he  cannot  positivelj'  swear  to  the  truth  of  the 
fact  stated  in  it,  it  can  have  no  operation  whatever.  But  what  is  this, 
but  to  give  a  preference  to  human  recollection,  which  is  deceitful  above 
all  things,  to  written  evidence  of  the  fact,  which  is  uncliangeable  by 
time  ?  —  which  the  law  in  every  other  instance  abhors.  Every  lawyer 
knows  how  carefuUj'  the  construction  of  written  instruments  is  guarded 
from  explanation  or  contradiction  by  parol  evidence  ;  j'et  a  note,  a  bond, 
a  deed,  a  will,  or  any  other  written  contract  or  instrument,  is  essentially 
nothing  else  than  a  record  of  the  transaction,  and  of  the  meaning  of  the 
parties.  Tt  seems  to  me,  the  law  would  have  been  more  consonant  to 
reason,  and  more  practicall}'  useful,  had  it  declared  the  written  memoran- 
dum to  be  primary  evidence  of  the  fact,  and  the  recollection  of  the  wit- 
ness who  made  it,  to  be  only  auxiliary.  Then,  if  the  reason  and  good 
sense  of  the  English  rule  will  not  bear  it  out,  why  should  we  sustain  it 
now?  Rules  of  evidence  are  very  unlike  rules  of  property,  which  operate 
retrospectively,  and  cannot  be  changed  without  disturbing  titles.     The 
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establishment  of  a  new  rule  of  evidence,  or  the  alteration  of  an  old 
one,  can  operate  only  prospectively ;  and  hence  the  law  is,  in  this 
respect,  perpetually  accommodating  its  provisions  to  the  varying  con- 
dition of  tlie  transactions  of  men.  By  the  EngHsh  law,  a  person  who 
is  called  to  prove  what  a  deceased  witness  swore,  must  undertalte  to 
repeat  his  very  words,  and  not  merely  to  swear  to  their  effect.  To  do 
this,  would  require  powers  of  memory  which  seldom  fall  to  the  lot  of 
any  one ;  and  the  rule,  under  this  restriction,  although  it  might  often 
produce  perjury,  would  be  of  no  practical  utihty ;  for  no  juror  of  com- 
mon discretion  would  believe  a  witness  who  should  undertake  to  repeat 
the  very  words  of  another,  iu  relating  the  manner  in  whicli  any  trans- 
action took  place,  whether  simple  or  complicated.  But  this  absurdity 
has  been  exploded  by  this  court ;  and,  in  this  State,  it  is  unnecessary  to 
profess  to  use  the  language  of  a  deceased  witness,  but  only  to  under- 
take to  state  the  substance  of  all  he  swore,  in  relation  to  the  particular 
transaction.  Is  not  the  necessity  for  an  alteration  in  the  English  rule 
quite  as  apparent  in  the  case  before  us  ?  Those  transactions  that  are 
usually  the  subject  of  book  accounts,  are  precisely  those  which,  from 
the  minuteness  of  their  details,  cannot  be  retained  in  the  memory  of 
witnesses ;  and  hence  the  reason  why  recourse  is  had  to  entries  in 
books,  as  the  most  convenient,  as  well  as  the  most  certain  way  of 
preserving  the  recollection  of  them.  In  the  very  case  before  us,  the 
material  point  of  the  inquiry  was,  not  whether  the  defendant  had  not, 
during  certain  years,  had  his  wheat  ground  at  this  mill  —  that  was  a 
fact  that  could  as  well  have  been  proved  by  witnesses  —  but  how  much 
had  been  ground  for  him  in  the  whole  period.  To  require  the  miller  to 
state  this  from  actual  recollection,  is  to  require  from  human  recollection 
more  than  it  is  adequate  to  perform.  But  the  point  is  not  of  the  first 
impression  in  this  court.  In  Rogers  v.  Old,  5  Serg.  &  Eawle,  410,  it 
was  held  by  Justice  Duncan  and  myself,  the  Chief  Justice  being  absent, 
that  a  book  like  those  in  the  present  case  might  form  one  link  in  a 
chain  of  circumstances,  to  prove  a  sale  and  delivery  of  the  article 
charged.  Now,  all  that  is  claimed  here  is,  that  the  mill  books,  cor- 
roborated by  the  oath  of  the  person  who  made  the  entries,  should 
form  a  link  in  the  chain  of  circumstances,  to  show  how  much  flour 
tlie  plaintiff  has  had  of  the  defendant.  The  case  here  is  stronger  in 
favor  of  the  competency  of  entries,  than  it  was  in  Rogers  v.  Old,  in 
which  that  part  of  the  entry  which  indicated  a  delivery  to  the  person 
whom  it  was  sought  to  charge  in  the  action  as  the  purchaser,  was  not 
in  prejudice  of  the  person  who  made  it ;  and  this  was  the  only  part 
which  was  material  to  the  purpose  of  the  party  who  offered  it.  It 
would,  however,  have  been  clearly  competent  for  the  purpose  of  show- 
ing, if  the  fact  had  been  material,  that  the  quantities  of  iron  stated 
had  been  manufactured  for  the  party  by  his  workmen ;  that  being 
the  direct  object  for  which  the  book  was  kept.  I  therefore,  cannot 
distinguish  the  principle,  on  which  it  is  asserted  in  Rogers  v.  Old, 
that  the  book  in  that  case  might,  under  circumstances,  be  competent 
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evidence,  from  that  ou  which  it  strikes  me  the  mill  books  ought  to  have 
been  admitted  in  the  case  before  us.  The  entries  are  corroborated  by 
the  oath  of  a  witness,  who  swears  they  were  made  at  the  time  of  the 
transaction,  and  correctly  made  ;  and  I  cannot  see  why  they  ought  not 
to  have  been  received  as  a  part  of  his  deposition.  For  these  reasons 
I  am  of  opinion  that  the  judgment  ought  to  be  reversed ;  but  on  the 
other  point,  I  concur  with  the  rest  of  the  court. 

Duncan,  J.  It  is  of  importance  exactly  to  understand  the  nature 
and  character  of  the  books  offered  by  the  plaintiff  iu  error,  to  prove  the 
delivery  of  certain  flour  to  the  defendants  in  error,  on  his  account.  It 
was  for  this  purpose  they  were  offered,  and  not  as  evidence  of  Smith's 
grain,  left  iu  Irvine's  mill. 

They  were  not  his  own  books  of  entries,  but  the  books  of  the  miller 
employed  by  him  to  grind  his  wheat.  The  wheat  itself  was  not  sold  to 
the  defendants  in  error,  the  plkintiffs  below  ;  but  when  made  into  flour 
was  ordered  by  him,  verbally,  to  be  delivered  to  them.  Thej-  are  not 
shop  books,  nor  in  the  nature  of  entries  of  wheat  or  flour  sold,  nor  a 
tradesman's  books  of  entries,  of  work  done  by  him,  nor  were  thej'  daily 
entries  of  grain  delivered  to  the  miller  to  grind  for  his  customers,  nor 
of  the  flour  delivered  out ;  but  an  account  of  Smith's  flour,  delivered  to 
certain  wagoners,  alleged  to  be  in  the  employment  of  the  Lanes,  made 
for  Smith,  from  his  wheat  delivered  in  the  mill.  The  books  were  not 
daily  entries  of  the  business  of  the  mill,  but  rather  the  separate  account 
of  Smith's  grain,  —  the  flour  into  which  it  was  converted,  and  to  whom 
delivered.  Nor  were  the  entries,  all  of  them,  made  at  the  time  of  the 
delivery  of  the  flour ;  some  of  them  were  from  memoranda  made  in  the 
miller's  absence,  and  bj'  him  transcribed  into  the  books.  Generally, 
too  (but  not  always) ,  the  flour  was  delivered  on  the  written  orders  of 
the  Lanes,  which  were  filed,  and  afterwards,  for  some  reason,  incau- 
tiously destroyed  by  the  owner  of  the  mill ;  incautiously,  and  not  with 
any  improper  view.  These  books  were  not  the  common  books  of  Smith, 
of  the  plaintiffs  and  defendant,  nor  could  the  miller  be  considered  as  the 
agent  of  both  parties.  With  the  miller,  the  Lanes  had  nothing  more 
to  do  than  receive  the  flour,  and  credit  Smith  for  the  amount.  Their 
books  and  their  entries  were  res  inter  alios  acta,  so  far  as  respected 
charges  and  discharges.  They  were  memoranda  for  settlement  of  grind- 
ing, between  Smith  and  the  miller,  but  not  the  entries  of  flour  sold  and 
delivered;  in  strictness  they  were  not  books  charging  the  Lanes.  As  shop 
books  or  tradesmen's  books  they  are  not  to  be  considered,  which  are  evi- 
dence in  two  cases  only ;  namely,  where  goods  are  sold,  or  work  done. 

Under  which  denomination  are  the  entries  to  be  considered,  and  under 
what  circumstances  and  for  what  purpose  would  such  books  be  evidence  ? 

They  are  memoranda  made  by  a  person  in  the  ordinary  course  of  his 
business,  of  acts  which  his  duty  requires  him  to  do  for  others,  and  at 
least  would  be  proof,  in  some  cases,  after  the  death  of  the  party  who 
made  the  entries.  8  "Wheat.  826.  As,  to  prove  the  time  of  birth  en- 
tered by  a  midwife,  the  time  of  delivery,  in  a  book  kept  for  that  pur- 
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pose,  charging  for  the  services,  and  crediting  them  as  paid ;  or  en- 
tries of  a  scrivener,  in  a  regular  book  kept  by  him  for  that  purpose, 
would  be  evidence  of  the  time  when  a  conveyance  was  drawn  by  him, 
and  of  other  incidental  matters ;  but  I  am  not  aware  of  any  case,  in 
which  an  entry  made  by  persons  in  the  ordinary  course  of  business  is 
competent  to  charge  a  third  person,  as  for  goods  sold  and  delivered. 
These  books  are  only  received  ex  necessitate.  It  is  a  species  of  hear- 
say evidence  ;  but  the  private  books  of  individuals  are  never  received 
to  charge  a  person,  unless  they  are  the  original  books  of  entries  of  the 
person  who  made  the  charge,  or  his  clerks,  against  the  person  who  is 
charged,  as  for  goods  sold  and  delivered ;  if  kept  for  any  other  pur- 
pose, though  there  be  a  custom  to  treat  such  books  as  books  of  original 
entries,  they  are  not  evidence.  .  .  .  The  books  of  the  messenger  of  a 
bank,  who  is  dead,  in  which,  in  the  course  of  his  dutj^,  he  entered  mem- 
oranda of  demands,  and  notices  of  notes  left  in  the  bank  for  collection, 
is  evidence.  15  Mass.  '381.  But,  if  he  is  living,  he  must  be  called,  and 
may  make  use  of  these  entries  to  refresh  his  memorj' ;  and  if  he  then 
can  undertake  to  swear  to  the  facts,  from  memory  refreshed  by,  and 
depending  on  the  entries,  he  is  competent  to  prove  the  fact ;  but  the 
book  does  not  go  as  evidence  to  the  jury ;  the  witness  uses  them  to  re- 
fresh his  memory,  as  to  times,  names,  and  quantities  ;  and  even  entries 
in  a  banker's  book,  not  communicated  to  customers,  is  not  evidence. 
19  Ves.  25.  And  so  this  court  decided,  a  few  weeks  since,  in  The  Phila- 
delphia Bank  v.  Officer's  Executors,  ante,  [1 2  S.  &  R.]  49.  Here  the 
miller  was  living;  the  clerks  who  made  the  entries  were  living,  and  ex- 
amined as  witnesses ;  the  plaintiflF  in  error  had  the  full  benefit  of  their 
testimony ;  they  could  have  refreshed  their  memories  from  these  books, 
and  if  their  memories,  thus  refreshed,  had  enabled  them  to  swear  to  the 
delivery  of  the  flour  to  the  wagoners  of  the  Lanes,  and  to  the  order  of  the 
Lanes,  written  or  verbal,  thej'  would  have  been  received  to  prove  it. 
Either  they  could  or  they  could  not ;  if  they  could  not,  then  clearl}-  they 
could  be  no  evidence  to  charge  a  third  person,  for  goods  sold  and  de- 
livered by  a  third  person ;  if  they  could  not  undertake  to  do  this,  it 
would  be  too  much  to  require  the  jury  to  find  it ;  and,  if  thej'  could, 
there  would  be  no  necessity  to  admit  the  books.  It  would  be  a  danger- 
ous kind  of  evidence,  and  every  man  who  had  work  done  at  any  mill 
would  be  left  in  the  power  of  the  miller  to  discharge  himself  from  his 
responsibility  to  one  customer,  by  entering  his  flour  delivered  to  an- 
other. It  would  be  giving  too  much  autliority  to  any  book,  however 
accurately  kept.  But  where  some  of  the  entries,  and  which  of  them 
are  not  stated,  are  made  on  the  relation  and  from  the  memoranda  of 
others,  whose  oath  we  have  not;  and  where  it  is  not  the  general  entries 
in  a  day  book,  but  particular  entries  for  particular  purposes;  and 
where,  in  addition  to  this,  in  the  general  mode  of  conducting  the  busi- 
ness, though  in  particular  instances  there  were  deviations,  it  was  by 
written  orders,  and  where  these  orders,  however  innocently,  have  been 
destroyed  by  the  agent  of  the  plaintiff  in  error,  the  person  employed  by 
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him  and  who  is  therefore  accountable  to  him,  and  the  wagoners  to  whom 
the  flour  was  delivered,  are  not  called  on  to  prove  the  delivery, — to 
admit  a  book,  under  such  circumstances,  would  be  a  departure  from  the 
rules  of  evidence ;  introducing  a  kind  of  hearsay  evidence,  destructive 
of  all  security  in  the  transactions  between  man  and  man.  I  am  there- 
fore of  x)pinion,  that  the  books  were  properly  rejected.  .  .  . 

Judgment  affirmed?- 
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Supreme  Court  of  Pennsylvania.     1835. 

IReported  i  Watts,  46.]  " 

Error  to  the  Common  Pleas  of  Dauphin  County.  This  was  an 
action  of  debt  on  book  account  by  Abraham  Oves,  surviving  partner 
of  Jacob  Miller,  against  the  administrators  of  Gawin  Henrj',  deceased, 
in  vrhich  the  following  evidence  gave  rise  to  the  points  determined.  .  .  . 
The  defendant  then  further  offered  to  prove  a  check  in  the  following 

1  In  Farmers'  Bank  v.  Whitehill,  16  S.  &  E,  89  (1827),  the  plaintiff  as  against  the 
indorser  of  a  promissory  note  sought  to  prove  demand  and  notice  by  the  ex  parte  affi- 
davit of  a  notary's  clerk  now  deceased.  In  holding,  on  exceptions,  that  the  evidence 
was  rightly  rejected,  the  court  (Dukcan,  J.)  said:  "The  general  objection  to  the 
deposition  of  John  Buck  is  that  it  is  in  the  nature  of  hearsay  evidence,  and  that  the 
defendant  had  no  oppoi-tunity  of  cross-examination ;  and  unless  there  has  been  a 
relaxation  of,  and  departure  from  the  rules  of  evidence  established  for  ages,  the  deposi- 
tion, or  rather  ex  parte  affidavit,  was  properly  overruled.  The  rules  of  evidence  are  of 
great  importance,  and  a  departure  from  them  without  necessity,  or  unless  expediency 
or  general  convenience  require  a  modification  adapted  to  the  actual  business  and 
transactions  of  life,  would  endanger  private  as  well  as  public  rights.  To  a  certain 
extent  these  rules  have  been  relaxed,  and  on  the  very  .subject  of  protest ;  for  it  has 
been  recently  settled,  that  the  memorandums  made  at  the  time  by  a  person  in  the 
ordinaiy  course  of  his  business,  of  acts  and  matters  which  his  duty  in  such  business 
required  him  to  do  for  others,  are  admissible  evidence  of  the  acts  and  matters  so  done 
after  his  death.  Nicholls  v.  Webb,  8  Wheat.  326  ;  15  Mass.  E.  381.  But  if  he  is  liv- 
ing he  must  be  called,  and  may  make'"  use  of  those  entries  to  refresh  his  memory  ;  and 
if  he  then  undertakes  to  swear  to  those  facts  from  memory  refreshed  by  and  depending 
on  the  entries,  he  is  competent  to  prove  the  fact ;  but  the  book  of  memorandums  is 
not  so,  as  evidence  to  the  jury.  The  witness  uses  them  to  refresh  his  memory  as  to 
times,  names,  and  quantities.  Smith  v.  Lane,  12  Serg.  &  Rawle,  87.  And  in  Tlie 
PhiladelpMa  Bank  v.  Officer's  Executors,  12  Serg.  &  llawle,  49,  it  the  party  is  dead  or 
beyond  the  reach  of  the  court,  where  there  cannot  be  a  personal  examination  on  oath, 
then,  but  not  before,  the  question  arises  whether  such  memorandums  and  entries,  to 
prevent  a  total  failure  of  justice,  are  admissible.  There  the  secondary  evidence  is  ad- 
mitted to  prove  facts  where  ordinary  prudence  cannot  guard  against  the  eff'ects  of 
mortality  or  departure  of  the  witness  beyond  the  jurisdiction  of  the  State.  But  there 
is  no  memorandum  by  Buck  made  at  the  time,  of  his  daily  acts  and  service  of  notice. 
Here  the  witness  was  alive,  and  this  very  matter  was  put  in  issue,  and  an  opportunity 
given  to  perpetuate  his  testimony.  It  is  neither  more  nor  less  than  an  ex  parte  affida- 
vit, taken  without  rule  of  court  and  without  notice  to  the  party,  and  was  properly 
rpjpcted."  —  Ed. 

"  A  part  of  the  case  is  omitted. 
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words :  "  $60  00.  April  1,  1818.  Cashier  of  the  Harrisburg  Bank, 
pa,y  Abraham  Oves  or  bearer  60  dollars.  Gawin  Henry."  Which 
check  was  paid  and  cancelled  at  the  Harrisburg  Bank,  accompanied 
with  the  testimony  of  the  first  teller  in  the  said  bank  that  a  60  dollar 
check  is  credited  in  the  scratcher  or  cash-booli  of  said  bank  to  the 
credit  of  Abraham  Oves,  on  the  1st  of  April,  1818,  and  that  no  other 
check  on  that  bank  for  60  dollars  was  paid  on  that  day  to  any  other 
person ;  accompanied  with  the  proof  of  the  handwriting  of  Gawin 
Ilenrj',  to  which  the  plaintiff  objected,  and  the  offer  was  overruled  by 
the  court ;  to  which  opinion  of  the  court  the  defendant  excepted.  .  .  . 

JT.  Alricks,  for  plaintiff  in  error.     JH'  Cormick,  for  defendant  in  error. 

Huston,  J.  .  .  .  The  offer,  like  many  other  things  in  this  record,  is 
not  the  most  explicit :  it  does  not  state  whether  the  first  teller,  whose 
testimony  was  offered,  was  the  person  who  made  the  entries  in  the 
tlie  cash-book.  The  whole  was  objected  to  and  rejected,  and  exception 
taken ;  and  the  matter  was  argued  here  on  the  ground  that  the  whole 
offer  was  inadmissible,  even  if  the  clerk  who  made  the  entries  was 
called  to  prove  them,  as  being  an  entry  by  a  third  person,  and  no  evi- 
dence between  these  parties. 

The  question  is  one  of  some  difficulty,  and  perhaps  in  some  respects 
of  novelty.  In  The  Philadelphia  Hank  v.  Officer,  12  Serg.  &  Rawle, 
49,  we  have  a  case  in  which  there  was  an  offer  to  read  the  books  of  the 
Bank  of  Washington,  as  evidence  between  these  parties ;  they  were 
rejected,  and  the  decision  of  the  court  sustained.  Afterwards  the 
bank-book  of  the  defendant  with  the  Washington  Bank,  produced  on 
notice,  was  given  in  evidence,  and  it  seems  to  be  conceded  by  the 
counsel  and  court,  that  if  the  bank-book  of  the  defendant  had  been 
offered  before  or  together  with  the  books  of  the  Banlj  of  Washington, 
the  decision  ought  to  have  been,  to  admit  them.  The  check  of  the 
same  date  and  amount,  with  the  fact,  that  on  that  day  a  check  for  60 
dollars  was  credited  to  A.  Oves,  and  that  no  other  check  of  that  pre- 
cise amount  was  paid  by  the  bank  on  that  day,  makes  a  case  which 
ought  to  have  gone  to  the  jur^',  as  some  evidence  that  so  much  was 
paid  by  the  defendant  to  the  plaintiff  at  that  time ;  liable,  however,  to 
be  rebutted  by  evidence  on  the  other  side.  Let  it  be  distinctly  under- 
stood, that  we  do  not  decide  that  a  check  to  a  man  or  bearer  is  of  itself 
evidence  of  a  payment  to  that  man  ;  nor  that  the  entry  in  the  books  of 
a  bank,  of  itself,  without  other  evidence,  is  to  be  admitted  as  proof 
between  third  persons  ;  but  that  it  may  become  so,  aided  by  parol  or 
written  proof  connecting  such  entry  with  the  parties.  So  in  other 
cases  :  A.  sues  B.  for  money,  B.  offers  proof  that  C.  paid  money  to  A. ; 
this  is  no  evidence,  but  may  become  so,  by  proof  that  C.  paid  it  to  A. 
at  the  request  of  or  on  the  order  of  B.,  and  in  fact  that  it  was  a  pay- 
ment by  B.  to  A.,  through  the  hands  of  C. 

This  subject  has  engaged  the  attention  of  other  courts  and  of  writers 
on  the  law  of  evidence.  In  JVicholIs  v.  Webb,  8  Wheat.  326,  we  find 
the  following  as  the  opinion  of  the  Supreme  Court  of  the  United  States  ? 
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"We  think  it  a  safe  principle,  that  memoranda  made  bj'  a  person  in 
the  ordinary  course  of  his  business,  of  acts  or  matters  which  his  dut^- 
in  such  business  requires  him  to  do  for  others,  in  case  of  his  death, 
are  admissible  as  evidence  of  the  acts  or  matters  so  done,  —  the 
handwriting  of  such  person  being  proved,  if  he  is  dead,  or  out  of  the 
State,  or  he  being  produced  for  cross-examination,  if  within  reach  of 
the  process  of  the  court ;  liable,  however,  to  be  impugned  bj-  other 
evidence,  or  to  be  rebutted  by  any  presumptions  or  facts  which  diminish 
its  weight."  See,  also,  3  Esp.  Rep.  398  ;  1  Stark.  Ev.318,  319.  .  .  . 
But  on  the  first  bill  of  exceptions,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Note. 

In  England,  declarations  made  ty  a  deceased  person  in  the  usual  course  of  duty  or 
business  hold  the  place  of  a  clear  exception  to  the  rule  against  hearsay.'  That  fact  has 
not  always  been  observed  in  this  country.  Greenleaf  s  treatment  of  them  in  a  wholly 
different  manner  (1  Ev.  s.  123),  as  not  related  to  hearsay,  has  perplexed  the  subject. 
It  has  taken  long,  moreover,  to  work  clear  of  a  tendency  to  confuse  this  topic  with 
that  of  a  party's  use  of  his  own  entries  in  his  account  books,  and  with  that  of  using 
entries  as  a  mere  auxiliary  to  testimony,  —  to  refresh  recollection.  It  should  be  no- 
t'ced  that  the  English  irregularity  which  allows  evidence  of  oral  declarations  in  this 
class  of  cases  (ante,  p.  504)  does  not  obtain  in  this  country.  — Ed. 


(ff.)    ENTRIES  AND  DECLARATIONS  AGAINST  INTEREST. 

Ford  v.  Hopkins,  1  Salk.  283  (1699-1700).  Trover  for  millio^i-lottery  tickets. 
Upon  evidence  it  appeared  that  the  plaintiff  had  given  the  tickets  in  question  to  a  gold- 
smith to  receive  the  money  due  on  them  ;  that  some  payments  were  due,  and  some  were 
not ;  that  this  goldsmith  had  received  tickets  of  the  defendant,  and  given  a  note  to  pay 
him  so  many  million-lottery  tickets  ;  that  the  plaintiff's  tickets  were  delivered  to  the 
defendant  by  the  goldsmith  upon  this  note.  It  was  insisted  on  that  this  note  under 
the  goldsmith's  hand  could  be  no  evidence  against  the  plaintiff ;  but  it  was  read.  And 
Holt,  C.  J.,  said  that  the  way  and  manner  of  trading  is  to  be  taken  notice  of,  and  the 
best  proof  that  the  nature  of  the  thing  will  afford  is  only  required.  When  goldsmiths 
give  their  notes,  no  witnesses  are  by;  and  their  notes  to  pay  money  or  tickets  are  evi- 
dence of  the  receipt  of  money.  ... 

Old  court  rolls  are  evidence.  •  So  rentals  or  accounts  of  money  received  by  the 
steward  were  allowed  at  "Winchester  and  Dorchester  assizes.  Lent,  1719,  coram  King, 
Ch.  J.  [And  so  ^woTO.  Bunbury,  46  (1719).]  But  rentals  without  money  received 
and  paid  upon  them  are  nothing,  but  payment  makes  them  of  effect.  12  Vin.  Abr.  90, 
pi.  13  and  14.     [This  book  was  published  1741-1751]. 

Bill  in  Chancery  [1725]  .  .  .  They  read  also  papers  (copies  of  rentals  given  to  bail- 
iffs to  collect  by),  and  read  evidence  that  these  bailiffs  charged  themselves  with  the  sums 
there  mentioned,  for  [it  is]  the  charge  of  the  bailiff's  receipt  that  makes  these  rentals 
evidence,  so  the  bailiff's  accounts.  ...  12  Vin.  Abr.  131-132,  pi.  1. 

Seakle  v.  Lord  Harrington,  2  Strange,  826  (1728-9).  The  plaintiff  brought  an 
notion  on  a  bond  entered  into  to  her  husband  by  one  Wildman,  under  whom  the  de- 
fendant claimed,  and  the  bond  was  dated  24  June,  1697.  The  defendant  pleaded  solvit 
ad  diem,  and  relied  upon  the  presumption ,  it  being  after  twenty  years  ;  to  encounter 
which  the  plaintiff  at  the  first  trial  of  the  cause,  which  was  in  Trin.  10  Geo.  1,  offered 
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to  give  in  evidence  the  indorsement  of  interest  under  the  hand  of  the  ohligee  in  the 
year  1707,  which  was  three  years  before  the  death  of  the  obligor  ;  hut  Peait,  C.  J., 
before  whom  it  was,  being  of  opinion  it  ought  not  to  be  given  in  evidence,  from  the 
danger  of  letting  the  obligee  make  indorsements,  which  might  be  done  at  any  time  ; 
the  plaintiff  was  nonsuit,  and  afterwards  moved  the  court  against  the  opinion  of  the 
Chief  Justice  ;  and  upon  debate  the  other  three  judges  were  of  opinion  it  ought  to  have 
heen  left  to  the  jury ;  for  they  might  have  reason  to  believe  it  was  done  with  the 
privity  of  the  obligor,  and  the  constant  practice  is  for  the  obligee  to  indorse  the  pay- 
ment of  interest,  and  that  for  the  sake  of  the  obligor,  who  is  safer  by  such  an  indorse- 
ment than  by  taking  a  loose  receipt.  But  an  objection  arising,  that  after  a  nonsuit 
the  plaintiff  was  out  of  court,  and  could  not  have  a  new  trial,  no  rule  was  made,  and 
she  was  left  to  bring  a  new  action.  Accordingly  a  new  action  was  brought  and  tried 
at  Guildhall  before  Chief  Justice  Raymond,  who  suffered  the  indorsement  to  be  read, 
and  the  jury  found  for  the  plaintiff.  The  defendant  tendered  a  bill  of  exceptions, 
which  was  sealed  ;  and  after  judgment  for  the  plaintiff,  a  writ  of  error  was  brought  in 
the  Exchequer  Chamber,  and  the  bill  of  exceptions  returned  as  parcel  of  the  record. 
And  upon  argument  Chief  Justice  Eyre,  Chief  Bakon  Pekgelly,  Dentom,  Hale, 
and  Price  were  of  opinion  to  affirm  ;  and  Carter  and  Comyns  to  reverse.  So  the 
judgment  of  B.  R.  was  affirmed  this  term. 

In  Eebrnary,  1730,  this  judgment  was  affirmed  in  Parliament. 

Hil.  13  Geo.  2,  B.  K.  [1739-40]  Turner  v.  Grisp,  the  Chief  Justice  refused  to  let  the 
indorsement  of  a  receipt  of  part  of  the  bond,  after  the  presumption  had  taken  place, 
to  be  given  in  evidence ;  saying  it  differed  from  this  case,  where  the  indorsement  ap- 
peared to  be  made  before  it  could  be  thought  necessary  to  be  made  use  of  to  encounter 
the  presumption. 

The  first  stage  of  this  case  is  reported  as  of  1725,  in  8  Mod.  278.  See  also  s.  c. 
2  Lord  Raym.  1370,  3  Brown's  Pari.  Cas.  593.  Lord  Hardwicke  in  Glynn  v.  Bank  of 
England,  2  Ves.  p.  43  (1750),  said :  "  As  to  the  cases  cited  .  .  .  the  first  is  that  of 
indorsements  by  an  obligee  of  the  payment  of  interest ;  but  that  is  different ;  it  is  not 
a  case  to  prove  the  original  right  to  the  thing  in  demand  at  all.  Indorsements  by 
obligee  of  the  payment  of  interest  of  a  bond  are  evidence  against  that  obligee  originally 
in  the  nature  of  the  thing  ;  and  the  other  is  only  consequential  evidence  to  take  it  out 
of  the  presumption  arising  from  length  of  time,  that  he  ought  to  have  the  benefit  of  it 
on  the  other  hand  ;  and  in  that  case  [Searle  v.  Zord  Barrington]  I  take  it,  the  indorse- 
ments were  made  and  bore  date  within  the  twenty  years;  for  if  those  indorsements  were 
dated  after  the  expiration  of  twenty  years,  though  they  were  evidence  of  the  actual 
payment  of  interest  after  that  time,  they  would  not  be  evidence  to  take  it  out  of  the 
presumption."  .  .  . 

In  Gleadow  v.  Atkin,  1  Cr.  M.  p.  425  (1833),  Vaughan,  B.,  said:  "Searle  v. 
Lard  Barringlon  is  the  fountain  from  which  all  other  authorities  upon  this  question 
flow  in  one  uninterrupted  channel." 

Warren  d.  Webb  v.  Greenville,  2  Strange,  1128  (1740).  Upon  the  trial  at  bar  the 
lessor  of  the  plaintiff  claimed  under  an  old  entail  in  a  family  settlement,  by  which  'part 
of  the  estate  appeared  to  be  in  jointure  to  a  widow  at  the  time  her  son  suffered  a  com- 
mon recovery,  which  was  in  1699.  And  the  defendants  not  being  able  to  show  a  sur- 
render of  the  mother's  estate  for  life,  it  was  insisted  that  there  was  no  tenant  to  the 
praecipe  for  that  part,  and  the  remainder  under  which  the  lessor  claimed  was  not 
barred.  To  obviate  this  it  was  insisted  by  the  defendant  that  at  this  distance  of  time 
a  surrender  should  be  presumed,  according  to  1  Vent.  257,  and  what  is  laid  down  in 
Mr.  Pigot's  book  of  Common  Recoveries  ;  and  to  fortify  this  presumption  they  offered 
to  produce  the  debt  book  of  Mr.  Edwards,  an  attorney  at  Bristol,  long  since  deceased, 
where  he  charges  £32  for  suffering  the  recovei-y,  two  articles  of  which  are :  for  drawing 
a  surrender  of  the  mother  20s.,  and  for  engrossing  two  parts  thereof  20s.  more,  and  that 
it  appeared  by  the  book  the  bill  was  paid.  And  this  being  objected  to  as  improper  evi- 
dence, the  court  was  of  opinion  to  allow  it,  for  it  was  a  circumstance  material  upon 
the  inquiry  into  the  reasonableness  of  presuming  a  surrender,  and  could  not  be  sus- 
pected to  be  done  for  this  purpose ;  that  if  Edwards  was  living  he  might  undoubtedly 
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te  examined  to  it,  and  this  was  now  the  next  best  evidence.  And  it  was  accordingly 
read.  After  which  the  court  declared  that  without  this  circumstance  they  would  -have 
presumed  a  surrender,  and  desired  it  might  be  taken  notice  of  that  they  did  not  require 
any  evidence  to  fortify  the  presumption,  after  such  a  length  of  time. 

Of  Haepur  v.  Brook,  in  1774  (3  Woodeson's  Lectures,  331-333,  published  in  1792), 
it  is  there  said  :  "On  a  similar  principle,  as  it  appears,  rentals  (Vin.  t.  Evidence,  132  ; 
Buub.  46)  are  admitted  in  evidence,  because  the  bailiff  or  receiver  charges  himself  with 
the  specified  sums.  In  a  recent  case  in  the  Exchequer  the  effect  of  this  kind  of  evidence 
was  very  attentively  considered.  The  plaintiff  claimed  the  lands  in  question  as  part 
of  old  enclosures  demised  for  ninety-nine  years  under  a  rent  reserved  to  the  lord  of  the 
manor,  which  term  was  alleged  to  be  expired.  In  support  of  such  title  he  produced 
the  rentals  of  the  family  of  fifty  years  date,  which  charged  the  steward  with  the  receipt 
of  such  and  such  sums,  and  expressed  that  thirteen  shillings  and  four  pence  had  been 
annually  received  for  these  premises  by  the  uame  of  enclosure  on  lease.  The  defendant 
contended  that  the  rentals  were  evidence  only  of  the  receipt  of  so  much  money,  but 
were  not  admissible  to  prove  in  what  right  it  was  received,  whether  as  a  conventionary 
or  a  quit  rent.  And  it  was  urged  that,  if  they  were  admitted  to  that  extent,  a  steward 
of  a  manor,  by  such  insertions  in  his  rentals,  might  convert  all  the  quit  rents  of  the 
manor  into  conventionary  rents  on  terms  for  years,  and  might  even  express  when  such 
terms  would  expire,  and  so  get  all  the  freeholds  into  the  possession  of  the  lord.  But 
the  court  held  fraud  is  not  to  be  presumed  ;  and  the  rentals  are  admissible,  not  only 
to  prove  the  receipt  of  the  money  (which  was  agreed  on  all  hands),  but  also  to  show  in 
what  right  it  was  received.  For  otherwise  the  receipt  of  a  gross  sum  of  money  proves 
nothing  ;  it  must  be  allowed  to  show  that  it  was  in  respect  of  certain  lands,  which  is 
evidence  of  tenure,  and  therefore  it  may  show  the  particular  kind  of  tenure.  The  ren- 
tals in  the  hands  of  executors  are  evidence  to  charge  or  discharge  them,  which  they 
could  not  do,  unless  they  were  allowed  to  show  the  particular  right  in  which  the  money 
was  received.  The  steward,  if  living,  would  be  a  competent  witness ;  as  he  is  dead, 
this  is  the  next  best  evidence,  and  therefore  admissible  by  the  opinion  of  the  whole 
court." 

OuTKAM  V.  MoREWooD,  5  T.  R.  121  (1793).  In  an  action  of  trespass  quare  dausum, 
the  defendant  set  up  a  right  to  dig  coals  ou  the  premises,  claiming  under  Z.  a  former 
owner,  who  in  conveying  the  premises  had  reserved  the  coals  and  also  certain  rents. 
The  rents  were  afterwards  granted  separately,  but  the  title  had  lately,  as  the  defendant 
alleged,  been  reunited  in  her.  In  identifying  the  premises  the  defendant  was  allowed 
to  introduce  entries  made  in  his  book  by  a  deceased  owner  of  the  rents  alone,  acknowl- 
edging the  receipt  of  rent  during  several  years.  Verdict  for  the  defendant,  and  rule 
for  a  new  trial.  Held,  that  the  entries  were  wrongly  admitted.  Lord  Kenyon,  C.  J. 
I  agree  with  the  defendant's  counsel  that  this  book  stands  in  the  same  situation,  and  is 
entitled  to  the  same  degree  of  credit,  as  a  declaration  of  Rowland  Morewood  ;  but  I 
cannot  agree  to  the  conclusion  drawn  from  it,  that  such  a  declaration  could  have 
affected  the  rights  of  these  parties.  All  evidence  (except  in  certain  particular  cases) 
must  be  given  on  oath  ;  but  this  is  merely  the  declaration  of  a  person  not  ou  oath. 
And  although  a  general  right  may  be  proved  by  traditionary  evidence,  yet  a  particular 
fact  cannot.  This  is  distinguishable  from  all  the  cases  cited  ;  in  those  something  was 
produced  in  respect  of  the  interest  of  the  party  ;  and  what  the  party  did  or  said  may 
be  evidence  against  himself.  But  the  cross  made  by  Rowland  Morewood  in  his  book 
was  a  mere  private  memorandum  of  his  own,  to  remind  him  that  he  had  received  this 
rent ;  and  it  cannot  be  admitted  to  decide  the  right  between  these  parties.  At  that 
time  Rowland  Morewood  had  no  interest  in  this  question.  Besides,  evidence  of  this 
kind  can  only  be  admitted  to  restrain,  not  to  advance,  the  right  of  the  party  who 
makes  it.  What  a  man  does  in  his  closet  ought  not  to  affect  the  rights  of  third  per- 
sons ;  there  is  only  one  instance  in  which  this  is  allowed,  namely,  the  books  of  an  in- 
cumbent respecting  his  tithes,  which  may  be  evidence  for  his  successor.  Vide  2  Ves. 
43.  But  that  has  always  been  considered  as  au  excepted  case.  .  .  .  Grose,  J.  — The  case 
of  Barry  v.  Behbington  is  distinguishable  from  the  present,  because  there  the  entry  was 
made  by  a  steward,  who  charged  himself  with  the  receipt  of  the  money.     But  us  the 
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evidence  of  a  declaration  by  Rowland  Morewood  would  not  have  been  admissible,  I 
think  that  this  cross  in  his  book  is  not ;  it  being  nothing  more  than  a  declaration. 
Nor  can  this  be  received  in  evidence  on  the  ground  of  tradition  ;  because  the  tradition 
of  a  particular  fact  is  not  evidence.  I  am  therefore  of  opinion  that  this  book  should 
not  have  been  received .  in  evidence  ;  and  consequently  that  there  should  be  a  new 
trial.  BuU  absolute. 


HIGHAM  V.   RIDGWAY. 
King's  Bench.     1808. 

[Reported  10  East,  109.]' 

Upon  error  brought  to  reverse  a  recovery  suffered  by  "Wm.  F'owden, 
the  younger,  of  certain  lands  in  the  countj'  palatine  of  Chester,  of  which 
he  claimed  to  be  first  tenant  in  tail  under  indentures  of  the  16th  and 
17th  of  December,  1763,  it  appeared  that  the  premises  were  limited  in 
remainder  to  the  first  son  of  the  body  of  Wm.  Fowden,  the  father,  in 
tail,  with  remainder  to  the  second  and  other  sons  in  tail,  remainder  to 
tbe  daughters  in  tail :  under  which  last  limitation  the  plaintiff  Elizabeth 
claimed,  in  default  of  heirs  male  of  "Wm.  Fowden  the  father,  as  heir  of 
the  body  of  Mary,  his  only  daughter.  The  record  set  forth  the  re- 
covery, which  was  of  the  session  at  Chester,  on  the  16th  of  April,  29 
Geo.  3,  and  appeared  to  have  been  acknowledged  at  Macclesfield  on 
the  15th  of  April,  1789,  and  that  an  affidavit  was  sworn  on  that  day 
by  Wm.  Morley,  Wm.  Fowden,  sen.,  and  Mary  the  wife  of  John  Orme, 
in  which  Wm.  Fowden,  sen.,  swore  "  that  Wm.  Fowden  the  j-ounger 
was  born  on  the  second  of  April,  1768,  but  that  being  a  Protestant 
dissenter,  no  entry  was  made  of  his  baptism  in  anj-  register."  And 
Mary  Orme  swore  that  "  she  was  aunt  to  Wm.  Fowden,  jun.,  and  well 
remembei-ed  that  he  was  born  in  the  beginning  of  April,  and  before  the 
15th  day  of  that  month  in  the  year  1768."  And  the  error  assigned 
was  that  it  appeared  in  the  record,  &c.,  that  Wm.  Fowden,  jun.,  on 
Friday  in  the  aforesaid  session  at  Chester,  appeared  by  attorney  and 
warranted  the  tenements,  &c.,  to  E.  (the  tenant),  &c. :  but  that  Wm. 
Fowden,  jun.,  was  then  an  infant  within  the  age  of  21  years,  viz.  20 
years  and  no  more.  And  on  joinder  in  error,  the  issue  was,  "  Whether 
Wm.  Fowden,  the  j-ounger,  at  the  time  of  his  appearance  and  war- 
ranty, and  voucher  to  warranty,  and  also  at  the  time  of  the  giving  of 
the  said  judgment  (of  recovery)  was  an  infant  within  the  age  of  21 
years,  to  wit,  of  the  age  of  20  }"ears  and  no  more."  At  the  trial  at 
.Chester  it  appeared  that  Wm.  Fowden,  jun.,  died  on  the  31st  of  De- 
cember, 1792,  having  before  made  his  will;  and  Wm.  Fowden,  sen., 
the  father,  died  on  the  20th  of  March,  1806 ;  but  Mary  Orme,  the 
aunt,  was  still  living,  and  examined  as  a  witness  by  the  defendant 
in  support  of  the  fact  as  sworn  to  in  her  affidavit ;  but  the  accu- 
racy of  her  recollection  as  to  the  precise  day  of  her  nephew's  birth 
was  rendered  doubtful  by  circumstances  which  came  out  upon  cross- 
examination.    And  on  the  part  of  the  plaintiffs,  it  was,   amongst 
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other  things,  proved  by  a  neighbor,  that  Wm.  Fowden,  the  father, 
and  his  wife,  lived  at  Bramhall,  where  William,  the  son,  was  born  ; 
that  it  was  on  a  Fridaj'.  That  he  was  desired  by  the  father  to 
fetch  Mr.  Hewitt,  the  man-midwife,  who  lived  at  Stockport,  about 
three  miles  and  a  half  distant ;  the  witness,  however,  had  occasion  to 
go  elsewhere,  and  another  person  was  sent  to  Mr.  Hewitt,  and  on  the 
witness's  return  the  same  evening,  Mrs.  Fowden  was  brought  to  bed 
of  a  son.  That  the  wife  of  Richard  Fellows,  who  lived  half  a  mile  off, 
was  also  delivered  on  the  same  daj'.  The  person  who  was  sent  to  Mr. 
Hewitt's  corroborated  this  account,  and  knew  young  Fellows  and 
young  Fowden  as  thej'  grew  up,  who  appeared  about  the  same  age. 
Another  witness  also  proved  the  birth  of  young  Fowden  on  a  Frida}- 
(the  particular  day  of  the  week  was  proved  b}'  reference  to  market-daj^ 
and  other  collateral  circumstances  b}' the  several  witnesses),  and  that 
he  saw  Mr.  Hewitt  at  Fowden's  house.  Fellows,  the  son,  also  proved 
his  growing  up  with  Wm.  Fowden,  the  son ;  that  thej'  used  to  dispute 
which  was  the  eldest ;  but  they  were  both  born  on  the,  same  day ;  and  he 
had  been  told  this  by  Fowden's  father  and  mother.  His  own  birthday 
was  on  the  22d  of  April.  Other  witnesses  also  daposed  to  the  same 
effect.  John  Hewitt  was  then  called,  the  son  of  the  man-midwife  who 
delivered  Mrs.  Fowden  ;  and  he  proved  the  death  of  his  father  20  years 
before,  and  produced  certain  books  (on  which  the  question  of  evidence 
arose)  in  which  his  father  had  been  used  to  make  regular  entries  of  all 
matters  relating  to  his  business,  with  their  dates,  immediately  on  his 
return  home ;  and  the  entries  in  question  were  proved  to  be  in  his 
father's  handwriting.  These  entries  were  tendered  in  evidence  to  show 
the  precise  daj"^  of  the  birth  of  Wm.  Fowden,  jun.  The  evidence  was 
objected  to ;  but  the  Court  determined  to  receive  it,  reserving  the 
point.  The  entries  in  question  (which  were  preceded  and  followed  in 
order  of  time  by  others  of  the  like  nature)  were  as  follows  :  — 

"22  April- 1768. 
38.^    Richard  Fallows's  wife.    Bramhall.     Filius  circa  hor.  9,  matutin : 

cum  forcipe,  &c. 
paid." 

Then  followed  in  the  same  page  the  entry  in  question,  without  any 
intervening  date : 

' '  Wm.  Fowden  jun''=  ^  wife  79  » 

Alius  circa  hor.  3  post  merid.  nat.  &c." 
"  Wm.  Fowden  jun'.     1768. 

Aprilis  22.     Filius  natus,  &c. 

wife  —  _        1     6     1 

26th.     Haustus  purg.      —  —        0  15     0 

2     11 
V\  25th  Oct',  1768." 

1  The  figures  38  referred  to  the  ledger. 

'  This  was  the  designation  at  that  time  of  the  father  of  the  Wm,  Fowden,  jun.,  in 
question. 

'  These  figures  referred  to  the  ledger,  the  entry  in  which  follows. 
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The  jury  found,  on  this  evidence,  that  "Wm.  Fowden,  jun. ,  who  suffered 
the  recoverj^,  was  not  born  on  the  2d,  but  on  the  22d  of  April,  1768. 

Topping  and  Yates  showed  cause  against  a  rule  for  a  new  trial. 

Manley,  Serj.,  and  John  Williams,  contra. 

Lord  Ellenbokough,  C.  J.  I  should  be  extremely  sorry  if  anj-- 
thing  fell  from  the  Court  upon  this  occasion  which  would  in  any  degree 
break  in  upon  those  sound  rules  of  evidence  which  have  been  estab 
lished  for  the  security  of  life,  liberty,  and  property ;  but  in  declaring 
our  opinion  upon  the  admissibility  of  the  evidence  in  question,  we  shall 
lay  down  no  rule  which  can  induce  such  ruinous  consequences,  nor  go 
beyond  the  limits  of  those  cases  which  have  been  often  recognized,  be- 
ginning with  that  of  Warren  v.  Greenville.  The  question  is.  Whether 
the  books  of  a  man-midwife,  attending  upon  a  woman  at  the  time  of 
her  delivery,  and  making  charges  for  such  his  attendance,  which  he 
thereby  acknowledges  to  have  been  paid,  are  evidence  of  the  time  of  the 
birth  of  the  son,  as  noted  in  those  entries?  That  the  books  would  be 
evidence  in  themselves,  as  recording  this  event  of  the  birth  and  other 
similar  events  in  the  course  of  his  attendance  on  his  patients,  at  the 
several  times  when  thej'  took  place,  I  am  by  no  means  prepared  to  say. 
Nor  is  my  opinion  in  this  case  formed  with  reference  to  the  declarations 
of  parents,  &c.,  received  in  evidence,  as  to  the  birth  or  time  of  the 
birth  of  their  children.  But  I  think  the  evidence  here  was  properl}' 
admitted,  upon  the  broad  principle  on  which  receivers'  books  have  been 
admitted ;  namely,  that  the  entry  made  was  in  prejudice  of  the  party 
making  it.  In  the  case  of  the  receiver,  he  charges  himself  to  account) 
for  so  much  to  his  employer.  In  this  case  the  party  repelled  by  his 
entry  a  claim  which  he  would  otherwise  have  had  upon  the  other  for 
work  performed,  and  medicines  furnished  to  the  wife ;  and  the  period 
of  her  deliverj'  is  the  time  for  which  the  former  charge  is  made ;  the 
date  of  which  is  the  22d  of  April ;  when  it  appears  by  other  evidence, 
that  the  man-midwife  was  in  fact  attending  at  the  house  of  Wm.  Fow- 
den. If  this  entry  had  been  produced  when  the  part^"-  was  making  a  J 
claim  for  his  attendance,  it  would  have  been  evidence  against  him  that  1 
his  claim  was  satisfied.  It  is  idle  to  saj'  that  the  word  paid  only  shall 
be  admitted  in  evidence  without  the  context,  which  explains  to  what  it 
refers ;  we  must  therefore  look  to  the  rest  of  the  entry,  to  see  what 
the  demand  was,  which  he  thereby  admitted  to  be  discharged.  By  the 
reference  to  the  ledger,  the  entrj'  there  is  virtuallj-  incorporated  with 
and  made  a  part  of  the  other  entry,  of  which  it  is  explanatory.  So  far, 
therefore,  the  case  of  Warren  v.  Greenville,  if  it  be  law,  is  an  authority 
in  point  to  the  present  case.  But  it  is  supposed  that  after  the  evi- 
dence of  the  solicitor's  book  there  had  been  received,  the  Court  had 
repented  of  their  decision,  and  put  the  case  to  the  jury  entirel}-  on  the 
presumption  of  a  surrender  from  length  of  time.  But  how  does  that  ap- 
pear, either  upon  the  report  in  Strange,  or  by  what  fell  from  Lord  Mans- 
field in  the  case  in  Burrow?  [Vol.  2  p.  1071.]  Warren  v.  Greenville 
was  decided  in  the  year  1740,  about  40  years  after  the  time  when  it 
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was  insisted  that  the  surrender  should  be  presumed  to  have  been  made. 
And  to  fortify  that  presumption,  the  report  sa3's  that  the  defendant 
offered  the  attorney's  debt-book  in  evidence,  containing  charges  for 
drawing  and  engrossing  the  surrender,  which  it  appeared  bj-  the  booli 
were  paid.  This  evidence  was  objected  to,  but  allowed  hy  the  Court, 
who  thought  it  material,  upon  the  inquiry  into  the  reasonableness  of 
presuming  a  surrender,  and  not  to  be  suspected  to  be  done  for  this 
purpose.  The  entries  were  read  accordinglj'.  But  the  Court  after- 
wards declared  "that  without  that  circumstance  the^-  would  have  pre- 
sumed a  surrender ;  and  desired  it  might  be  noticed  that  thej'  did  not 
require  any  evidence  to  fortify  the  presumption  after  such  a  length  of 
time."  Now  what  is  the  fair  inference  to  be  collected  from  that  report? 
Not  that  the  Court  doubted  at  all  whether  the  evidence  of  the  entries 
in  the  book  had  been  properly  received ;  but  that  they  were  afraid 
that  b}-  fortifying  and  buttressing  up,  by  this  further  evidence,  a  pre- 
sumption so  strong  from  the  mere  lapse  of  time,  they  might  be  sup- 
posed to  have  weakened  that  presumption  ;  which  they  wished  to  guard 
against.  And  this  is  in  substance  the  account  which  Lord  Mansfield 
himself  gives  of  that  decision  in  the  case  in  Burrow.  But  he  also 
states  that  the  point  of  evidence  was  strongly  litigated  ;  which  shows 
that  it  did  not  pass  without  much  discussion  and  consideration  ;  and 
his  account  of  the  fact  there  given  in  evidence,  so  far  from  showing  the 
report  to  be  incorrect,  is  a  strong  confirmation  of  it  in  the  material  cir- 
cumstance. Here  it  appears  distinctly  from  other  evidence  that  there 
was  the  work  done  for  which  the  charge  was  made  ;  for  the  man- 
midwife  was  sent  for  by  the  father,  and  he  attended  at  the  house  on 
the  da)'  when  the  mother  was  delivered  ;  and  the  discharge  in  the  book, 
in  his  own  handwriting,  repels  the  claim  which  he  would  otherwise  have 
had  against  the  father  from  the  rest  of  the  evidence  as  it  now  appears. 
Therefore  the  entry  made  by  the  party  was  to  his  own  immediate  pre-J 
judice,  when  he  had  not  only  no  interest  to  make  it,  if  it  were  not  true,! 
but  he  had  an  interest  the  other  way,  not  to  discharge  a  claim  which  it 
appears  from  other  evidence  that  he  had.  The  evidence,  therefore,  in 
this  case  was  properly  received,  as  well  upon  the  authority  of  the  case 
of  Warren  v.  Greenville  as  upon  principle. 

Grose,  J.  .  .  .  Even  witiiout  the  entries,  I  think  there  was  evidence 
sufficient  to  find  the  verdict  which  has  been  given,  though  those  entries 
put  the  matter  but  of  all  question. 

Le  Blanc,  J.  On  inquiring  into  the  truth  of  facts  which  happened 
a  long  time  ago,  the  Courts  have  varied  from  the  strict  rules  of  evi- 
dence applicable  to  facts  of  the  same  description  happening  in  modern 
times,  because  of  the  difficulty  or  impossibility  by  lapse  of  time  of 
proving  those  facts  in  the  ordinary  way  by  living  witnesses.  On  this 
ground,  hearsay  and  reputation  (which  latter  is  no  other  than  the  hearsay 
of  those  who  may  be  supposed  to  have  been  acquainted  with  the  fact, 
handed  down  from  one  to  another),  have  been  admitted  as  evidence  in 
particular  cases.    On  that  principle  stands  the  evidence  in  eases  of  pedi- 
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gree,  of  deckrations  of  the  famil}'  who  are  dead,  or  of  monumental 
inscriptions,  or  of  entries  made  by  them  in  family  Bibles.  The  like  evi- 
dence has  been  admitted  in  other  cases,  where  the  Court  were  satisfied  I 
that  the  person  whose  written  entrj'  or  hearsay  was  offered  in  evideneel 
had  no  interest  in  falsifying  the  fact,  but  on  the  contrary  had  an  interest! 
against  his  declaration  or  written  entrj- ;  as  in  the  case  of  receivers'  <■ 
books.  I  do  not  mean  to  give  any  opinion  as  to  the  mere  declarations 
or  written  entries  of  a  midwife  who  is  dead,  respecting  the  time  of  a  per- 
son's birth,  being  made  of  a  matter  peculiarly  within  the  knowledge  of 
such  a  person  ;  it  is  not  necessary  now  to  determine  that  question  ;  but 
1  would  not  be  bound  at  present  to  say  that  the}-  are  not  evidence.  But 
here  the  entries  were  made  by  a  person  who,  so  far  from  having  any 
interest  to  make  them,  had  an  interest  the  other  way;  and  such  entries 
against  the  interest  of  the  party  making  them  are  clearly  evidence  of 
the  fact  stated,  on  the  authority  of  the  case  of  Warren  v.  Green- 
ville, and  of  all  those  cases  where  the  books  of  receivers  have  been 
admitted.  .  .  . 

Bayley,  J.  This  was  no  officious  tentry  made  by  one  who  had  no 
concern  in  the  transaction  ;  he  Iiad  no  interest  in  making  it ;  and  as  he 
thereby  discharged  an  individual  against  whom  he  would  otherwise  have 
had  a  claim,  I  think  the  entry  was  evidence  bj'  all  the  authorities. 
Tliere  were  two  entries  read,  the  one  following  the  other,  without  any 
intervening  date ;  the  first  of  these,  relating  to  Fellows,  is  dated  the 
22d  of  April,  1768;  and  this  is  marked  as  paid;  the  next  as  to 
Fowden  is  not  stated  there  to  be  paid ;  but  it  refers  to  a  particular 
page  in  the  ledger,  where  the  charge  against  Fowden  is  made,  in- 
cluding items,  one  of  which  is  for  delivering  his  wife,  corresponding 
in  date  with  the  former  entry  ;  and  there  he  states  himself  to  have  been 
paid  for  his  work  and  medicines.  Therefore,  if  he  had  brought  an 
action  for  his  work,  and  had  received  notice  to  produce  his  books,  this 
entry  would  have  discharged  the  father.  Now  all  the  cases  agree,  that 
a  written  entry,  by  which  a  man  discharges  another  of  a  claim  which  he 
had  against  him,  or  charges  himself  with  a  debt  to  another,  is  evidence 
of  the  fact  which  he  so  admits  against  himself,  there  being  no  interest 
of  his  own  to  advance  by  such  entry.  In  Outram  v.  Morewood  [o  T.  R. 
121]  the  entry  made  was  for  the  party's  own  interest  who  made  it ;  for 
he  entered  the  receipt  of  rent  from  another  person ;  therefore,  if  that 
had  been  evidence  for  him,  or  for  those  claiming  under  him,  it  would 
have  been  furnishing  evidence  for  himself  of  a  right  to  the  estate.  But 
the  principle  to  be  drawn  from  all  the  cases,  beginning  with  Warren  v. 
Greenville  down  to  Boe  v.  Rawlings  [7  East,  279],  is  that  if  a  person 
have  peculiar  means  of  knowing  a  fact,  and  make  a  declaration  of  that 
fact,  which  is  against  his  interest,  it  is  clearly  evidence  after  his  death, 
if  he  could  have  been  examined  to  it  in  his  lifetime.  And  that  principle 
has  been  constantly  acted  upon  in  the  case  of  receivers'  accounts. 

Rule  discharged. 
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MIDDLETON  v.   MELTON. 
King's  Bench.    1829. 

[Reported  10  B.  &  0.  317.]i 

Action  against  a  suretj'  on  a  bond  given  by  a  deceased  collector  of 
taxes  for  the  faithful  performance  of  his  duties.  At  the  trial  before  Alex- 
ander, C.  B.,  at  the  Spring  assizes  for  the  county  of  Surrey,  1829,  it 
appeared  that  the  defendant,  together  with  John  Frost  and  Squire,  had 
executed  the  bond  stated  in  the  declaration ;  that  a  duplicate  assess- 
ment had  been  delivered  to  Squire,  in  which  he  occasionally  made 
entries  of  the  sums  received  from  the  persons  assessed :  from  the  en- 
tries made  in  that  assessment,  it  did  not  appear  that  he  had  received 
any  moneys  that  he  had  not  paid  over  to  the  commissioners.  It  ap- 
peared also  that  for  his  own  convenience  he  kept  a  private  book,  con- 
taining entries  (copied  from  the  duplicate  assessment)  of  the  names  of 
the  persons,  and  of  the  sums  for  which  the3'  were  respectively  assessed, 
and  that  it  was  his  usual  habit  to  collect  by  that  private  book,  and  to 
mark  with  ticks  all  the  sums  he  received  from  the  several  persons 
therein  mentioned.  This  book  was  inspected  by  John  Howard  and 
W.  Sefton  on  the  day  after  Squire's  death.  They  stated  that  they 
found  in  it  entries  with  ticks  against  them,  denoting  the  sums  received 
from  the  persons  against  whose  names  those  ticks  were  placed,  for 
which  there  were  not  corresponding  entries  in  the  duplicate  assessment. 
It  was  proved  that  the  private  book  was  delivered  bj'  Squire's  daughter, 
to  the  defendant,  and  that  the  defendant  had  had  notice  to  produce  it. 
The  sums  which  appeared  to  be  due  from  Squire  bj'  the  entries  he  him- 
self had  made  in  the  private  book,  over  and  above  what  appeared  b}' 
the  duplicate  assessment  to  have  been  collected  by  him,  amounted  to 
£996 ;  for  some  of  these  sums  the  plaintiff  further  produced  receipts 
given  to  several  persons  for  taxes  paid  to  Squire,  and  signed  by  him. 
It  was  objected,  first,  that  the  receipts  were  not  receivable  in  evidence, 
because  the  parties  who  paid  the  money  might  have  been  called  ;  and, 
secondlj"^,  that  although  entries  made  by  Squire  in  any  book  which  he 
in  the  course  of  his  duty  as  collector  was  bound  to  keep  would  be  evi- 
dence against  the  surety,  yet  that  entries  made  by  him  in  a  private 
book  kept  for  his  own  convenience  were  not  receivable  in  evidence  to 
charge  the  surety.  The  learned  judge  received  the  evidence,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  neither  the  entries  in  the  private  book  nor  the 
receipts  were  evidence,  or  to  reduce  the  verdict,  if  the}'  should  be  of 
opinion  that  the  entries  in  the  private  book  were  not  admissible  in 
evidence,  but  that  the  receipts  were.    A  verdict  having  been  found  for 

1  The  statement  of  facts  is  condensed. 
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the  plaintiff  for  £996  a  rule  nisi  had  been  obtained  pursuant  to  the 
leave  reserved. 

Andrews,  Serjt.,  and  Hutchinson  now  showed  cause. 

SpanJcie,  Serjt.,  and  Chitty  contra. 

Baylet,  J.  The  question  in  this  case  Is,  Whether  a  private  book 
kept  by  a  collector  of  taxes,  containing  entries  wherein  he  acknowl- 
edges the  receipt  of  sums  of  money  in  his  character  of  collector,  can  be 
given  in  evidence  against  a  surety,  the  collector  having  been  appointed 
to  collect  the  taxes  mentioned  in  the  bond  pursuant  to  the  provisions  of 
an  act  of  Parliament.  In  this  case  Squire  was  the  collector,  and  his 
private  book  was  found  after  his  death,  and  given  by  his  daughter  to 
the  defendant.  There  was  evidence  to  show,  therefore,  that  It  was  left 
in  the  defendant's  possession,  and  he  having  refused  to  produce  it  at 
the  trial  after  notice,  secondary  evidence  of  its  contents  was  admissi- 
ble. It  was  proved  that  it  was  the  collector's  usual  habit  to  collect  by 
his  private  book,  and  to  mark  the  sums  he  received  with  ticks,  and  that 
those  ticks  denoted  that  those  sums  had  been  received  by  him.  If  the 
entries  mentioned  in  the  book  were  admissible  evidence  to  show  that  he 
received  those  sums,  they  will  be  sufficient  to  entitle  the  plaintiff  to 
retain  the  verdict  for  the  full  amount ;  and  the  question  as  to  the  ad- 
missibility of  the  receipts  will  not  necessaril3'  arise.  It  was  contended, 
on  the  part  of  the  defendant,  that  the  entries  in  the  book  were  not 
receivable  in  evidence,  on  the  ground  that  it  was  a  mere  private  book, 
which  it  was  not  the  duty  of  Squire  in  his  character  of  collector  to 
keep  ;  and  it  was  said  that  the  cases  of  Goss  v.  WaUinfft07i,  3  Brod.  & 
Bingh.  132,  and  Whitnash  v.  George,  8  B.  &  C.  556,  proceeded  on 
the  ground  that  the  entries  were  in  those  very  books,  which,  by  the 
condition  of  the  bond,  the  principal  was  bound  faithfully  to  keep.  The 
principle  there  laid  down  was  quite  sufficient  for  the  purpose  of  decid- 
ing those  cases.  But  the  book  in  which  the  entries  were  made  in  this 
case  being  one  which  the  collector  was  not  under  any  obligation  to 
keep,  it  now  becomes  necessary  to  consider  whether  the  rule  established 
by  those  cases  is  not  too  narrow,  and  whether  such  entries  made  in  this 
private  book  may  not  be  evidence  against  this  defendant,  considering 
the  defendant  as  a  mere  stranger,  without  reference  to  his  character  of 
surety,  in  respect  of  which  he  ma}'  be  Identified  in  interest  with  his 
principal.  The  question  then  is,  Whether  such  an  entr}',  made  by  an 
individual  against  his  own  interest,  may  be  evidence  of  the  fact  of  the 
receipt  of  the  money  against  a  third  part}-?  It  is  a  general  principle  of 
evidence,  that  declarations  or  statements  of  deceased  persons  are  ad- 
missible when  they  appear  to  have  been  made  against  their  Interest. 
An  entry  in  a  book,  whereby  the  party  making  it  charges  himself  with 
the  receipt  of  money  on  account  of  a  third  person,  or  acknowledges  the 
paj'ment  of  money  due  to  himself,  has  been  held  to  be  evidence  of  the 
receipt  or  payment  of  such  money.  The  case  of  Warren  v.  Greenville, 
2  Str.  1129,  Is  a  very  early  authority  upon  this  subject,  and  It  does  not 
appear  to  have  been  cited  in  the  case  of  Goss  v.  Watlington,  3  Brod. 
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&  Bingh.  132.  There,  upon  a  trial  at  bar  in  1740,  the  lessor  of  the 
plaintiff  claimed,  under  an  old  entail  in  a  famil}'  settlement,  by  which 
part  of  the  estate  appeared  to  be  in  jointure  to  a  widow  at  the  time  her 
son  suffered  a  common  recoverj',  which  was  in  1699,  and  the  defend- 
ants not  being  able  to  show  a  surrender  of  the  mother's  estate  for  life, 
it  was  insisted  that  there  was  no  tenant  to  the  praecipe  for  that  part, 
and  that  the  remainder,  under  which  the  lessor  claimed,  was  not  barred. 
On  the  other  hand  it  was  said,  that  at  that  distance  of  time  a  surrender 
should  be  presumed ;  and  to  fortifj'  this  presumption,  the  defendant 
offered  to  produce  the  debt-book  of  Mr.  Edwards,  an  attorney,  long 
since  deceased,  in  which  there  was  a  charge  of  £32  for  suffering  the 
recover}';  two  articles  of  which  were,  for  drawing  a  surrender  of  the 
mother,  20s.,  and  for  engrossing  two  parts  thereof,  20s.  more,  and  it 
appeared  by  the  book  that  the  bill  was  paid.  And  this  being  objected 
to  as  improper  evidence,  the  Court  was  of  opinion  to  allow  it ;  for  it 
was  a  circumstance  material  upon  the  inquirj'  into  the  reasonableness 
of  presuming  a  surrender,  and  could  not  be  suspected  to  be  done  for 
this  purpose  ;  that  if  Edwards  was  living  he  might  undoubtedl}'.  be  ex- 
amined to  it,  and  this  was  now  the  best  evidence.  And  it  was 
accordingly  read.  Now  the  principle  upon  which  that  case  was  de- 
cided was,  that  upon  looking  at  the  attorne3-'s  book,  it  appeared  that 
he  had  made  a  charge  for  the  surrender,  and  acknowledged  that  he  had 
been  paid  the  sum  charged.  In  Stead  v.  Seaton,  4  T.  R.  669,  an  entrj' 
made  by  the  officers  of  one  township  of  the  receipt  of  a  proportion  of 
the  church-rates  from  the  officers  of  another  township,  was  held  to  be 
evidence  to  charge  the  latter  officers  with  the  same  pi-oportion  in  future  ; 
and  another  entrj-  explaining  the  proportions,  made  on  the  same  page, 
was  also  held  admissible.  There  Ashhurst,  J.,  saj's,  "  The  last  entrj' 
of  the  payment  by  the  officers  is  clearly  admissible,  because  the  officers 
thereby  charge  themselves  with  the  receipt."  In  Barry  v.  Behhington, 
4  T.  R.  514,  the  right  to  the  soil  was  in  issue,  and  the  plaintiff,  who 
derived  title  under  Lord  Barrymore,  offered  in  evidence  several  items 
contained  in  a  book  in  the  handwriting  of  one  Ashley,  who  had  man}- 
years  ago  been  steward  to  Lord  Barrymore,  and  was  then  dead.  The 
items  were  memoranda  of  receipts  of  monej-  bj'^  Ashlej'  from  different 
persons  by  name,  but  whose  situations  were  not  mentioned,  for  tres- 
passes committed  on  the  common  in  question,  paid  on  account  of  Lord 
Barrymore.  The  evidence  was  rejected,  and  a  rule  was  obtained  for  a 
new  trial  on  the  authority  of  Warren  v.  Greenville,  2  Str.  1129,  on  the 
ground  that  the  evidence  was  improperly  rejected ;  and  that  rule  was 
afterwards  made  absolute.  Lord  Kenyon  there  says:  "It  is  clear 
that  where  a  steward  charges  himself  with  the  receipt  of  monej',  it  shall 
be  received  in  evidence  before  a  jury,  to  show  that  such  sum  was  re- 
ceived by  him."  In  Sigham  v.  Ridgway,  10  East,  109,  an  entry 
made  by  a  man-midwife  in  a  book,  of  having  delivered  a  woman  of  a 
child  on  a  certain  day,  referring  to  his  ledger  in  which  he  had  made  a 
charge  for  his  attendance,  which  was  marked  as  paid,  was  held  to  be 
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evidence  upon  an  issue  as  to  tlie  age  of  such  child  at  the  time  of  his 
afterwards  suffering  a  recovery.  These  cases  establish  that  where  a 
person  makes  an  entry  charging  himself  with  the  receipt  of  a  sum  of 
money,  that  entry  is  evidence  of  the  fact  of  the  receipt  of  that  money 
against  a  third  person.  The  question  as  to  the  receipts  then  becomes 
immaterial.  But  if  the  entries  in  the  book  are  admissible  in  evidence, 
because  the  tick  marked  against  them  denotes  that  the  collector  had 
received  the  money,  the  receipts  signed  by  him  must  be  evidence  of  the 
fact  of  such  receipt  of  the  mone^'  upon  the  same  principle. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  I  at  one  time  entertained 
great  doubts  whether  entries  made  in  a  private  book  kept  b^  a  person 
for  his  own  convenience  could  be  evidence  against  a  third  party.  In 
Goss  V.  Wailington,  3  Brod.  &  Bingh.  132,  the  books  in  which  the 
entries  were  made  by  the  deceased  collector  were  public  books  deliv- 
ered to  him  by  his  predecessor  in  office ;  and  in  Whitnash  v.  George,  8 
B.  &  C.  556,  the  book  in  which  the  entry  was  made  was  one  which  the 
principal  was  bound  to  keep  in  the  performance  of  the  very  duty  for 
which  the  surety  had  become  bound.  Now,  if  a  private  book  is  to  be 
considered  in  the  same  light  as  a  public  book,  these  entries  were  receiv- 
able in  evidence.  The  receipts  (which  are  entries  made  on  separate 
pieces  of  paper)  also  were  admissible,  because  the  book  is  nothing  more 
than  scraps  of  paper  put  together.  Warren  v.  Greenville,  2  Str.  1129, 
Barry  v.  Bebhington,  4  T.  R.  514,  and  Iligham  v.  Ridgicay,  10  East, 
109,  establish  this  general  principle,  that  where  a  person  has  peculiar 
means  of  knowing  a  fact,  and  makes  a  declaration  or  written  entry  of 
that  fact,  which  is  against  his  interest  at  the  time,  it  is  evidence  of  the 
fact  as  between  third  persons  after  his  death.  Those  cases  are  distin- 
guishable from  the  present,  because  there  the  entries  were  all  that  was 
intended  to  be  done  by  the  party  who  made  such  entries.  Here  the 
party  evidently  meant  to  make  an  entry  in  the  public  book ;  the  act, 
therefore,  was  incomplete.  Looking,  however,  to  the  principle  laid 
down  in  the  several  cases  which  have  been  referred  to,  I  think  the 
entries  made  in  this  private  book  were  admissible  in  evidence  ;  and  if 
they  are  admissible  because  they  are  acknowledgments  of  the  receipt  of 
money  for  which  the  party  might  otherwise  have  a  claim,  it  follows  that 
the  receipts  themselves  must  be  evidence  upon  the  same  principle. 

Parke,  J.  I  am  of  the  same  opinion.  Secondary  evidence  of  the 
contents  of  the  private  book  was  properly  received,  the  defendant  not 
having  produced  it  after  notice.  The  question,  therefore,  is,  Whether 
entries  in  a  private  book,  acknowledging  that  he  had  received  certain 
sums  of  money,  are,  after  the  death  of  the  party  who  made  them,  ad- 
missible evidence  against  third  persons,  to  prove  the  fact  of  the  receipt 
of  the  money?  The  general  rule  undoubtedly  is,  that  facts  must  be 
proved  by  testimony  upon  oath.  This  case,  however,  falls  within  the 
exception  necessarily  engrafted  upon  that  rule,  viz.  that  an  admission  of 
a  fact  made  b^'  a  deceased  person,  which  is  against  the  interest  of  the 
party  making  it  at  the  time,  is  evidence  of  that  fact  as  between  third 
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persons.  Upon  that  ground  entries  made  by  receivers,  stewards,  and 
other  agents,  charging  themselves  with  the  receipt  of  monej-,  have  been 
held,  after  their  death,  to  be  admissible  in  evidence,  to  prove  the  fact 
of  the  receipt  of  such  money,  and  that  without  reference  to  the  particu- 
lar character  of  the  person  who  made  such  entries.  In  Wai-ren  v. 
Greenville,  2  Str.  1129,  the  party  who  made  the  entrj-  was  an  attorne}-; 
in  Manning  v.  Lechmere,  1  Atk.  453,  a  bailiff;  in  Higham  v.  Ridg- 
way,  10  East,  109,  a  surgeon.  In  Haddow  v.  Parry,  3  Taunt.  303,  a 
bill  of  lading  signed  by  a  master  of  a  vessel  since  deceased,  for  goods 
to  be  delivered  to  a  consignee  or  his  assigns  on  paying  freight,  was  held 
to  be  evidence  to  show  that  the  goods  were  on  board.  It  being  once 
established  that  such  admissions  are  evidence  of  the  facts  admitted,  it 
can  make  no  difference  that  the  same  facts  might  have  been  proved  by- 
evidence  of  another  kind  ;  as,-for  instance,  by  a  living  witness.  And 
we  find  that  admissions  by  deceased  persons  have  been  received,  where 
the  testimonj'  of  existing  persons  might  have  been  given.  In  Marry  v. 
Behbington,  4  T.  E.  514,  which  was  tried  in  1791,  one  of  the  memo- 
randa was  a  receipt  of  a  sum  of  money  in  1785.  The  fact  of  payment, 
therefore,  was  probably  capable  of  being  proved  bj-  the  persons  who 
paid  the  money,  yet  it  was  held,  that  the  entry  made  by  the  deceased 
steward,  charging  himself  with  the  receipt  of  the  monej-,  was  evidence 
of  the  fact  of  such  a  receipt,  without  calling  the  persons  who  paid  it. 
Upon  the  same  principle,  applied  to  this  case,  the  entry  made  by  the 
deceased  collector  is  proof  of  the  fact  of  the  mone}'  having  been  paid 
without  calling  the  persons  who  paid  it  to  him.  In  Goas  v.  Watlington, 
3  Brod.  &  Bingh.  132,  .and  Whitnash  v.  George,  8  B.  &  C.  656,  the 
entries  were  held  admissible,  upon  the  ground  that  they  were  made  in  a 
book  which  it  was  the  duty  of  the  principal  to  keep,  and  for  the  per- 
formance of  which  dutj-  the  defendant  had  become  bound.  But  I  think 
those  decisions  maj-  be  supported  on  the  more  general  principle,  that 
an  entry  made  by  a  party  cognizant  of  a  fact,  and  having  no  interest  to 
make  a  false  entry,  whereby'  he  charges  himself  with  the  receipt  of  a 
sum  of  money,  is  evidence  of  the  fact  of  the  receipt  of  such  monej-.  It 
is  unneeessarj-  to  consider  the  question  as  to  the  receipts,  because  the 
entries  in  the  book,  if  admissible,  are  sufficient  to  entitle  the  plaintiff  to 
the  full  amount  of  the  damages  which  he  has  recovered.  But  I  cannot 
help  thinking  that  they  were  admissible  ;  and  I  doubt  the  proprietj-  of 
that  part  of  the  decision  in  the  case  of  Goss  v.  Watlington,  3  Brod.  & 
Bingh.  132,  by  which  the  receipts  of  the  deceased  collector  were  held 
inadmissible. 

Hule  discharged. 
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DAVIES  V.  EVAN  HUMPHREYS. 

DAVIES   V.   JOHN  HUMPHEEYS. 

Exchequer.     1840. 

iReported  6  M.  &  W.  153.]  i 

'  Chilton  and  Evans,  for  the  plaintiff.  E.  V.  Williams  and  Nicholl 
contra. 

Parke,  B.  In  these  cases  actions  were  brought  by  the  plaintiff,  one 
of  the  makers  of  a  joint  and  several  promissory  note,  dated  the  27th  of 
December,  1827,  for  the  sum  of  £300,  with  interest,  to  recover  from 
the  two  other  makers,  Evan  Humphrej's  and  John  Humphreys,  a  part 
of  the  money  paid  by  him  to  the  payee,  he  having  paid  the  whole.  In 
the  action  against  Evan  Humphreys,  the  plaintiff  claimed  the  whole, 
alleging  that  the  defendant  was  the  principal  debtor.  Against  the  de- 
fendant, John  Humphreys,  he  claimed  a  moiety  of  what  he  had  paid, 
alleging  that  the  defendant  was  a  co-surety.  There  were  two  pleas,  — 
non-assumpsit  and  the  Statute  of  Limitations ;  and  on  the  trial  at  the 
Spring  Assizes,  before  my  Brother  Coleridge,  it  appeared  that  the 
plaintiff  had  paid  the  whole  of  the  debt  and  interest,  of  which  the  sum 
of  £30  only  was  paid  within  six  j'ears  before  the  commencement  of  the 
suit,  the  residue  having  been  discharged  before.  For  this  sum  the 
plaintiff  recovered  against  Evan  Humphreys,  leave  being  reserved  by 
the  learned  judge  to  move  to  increase  the  amount  to  the  whole  sum 
paid ;  against  John  Humphreys  the  plaintiff  recovered  a  moiety  of  £30, 
and  permission  was  also  given  to  move  to  increase  that  verdict. 

In  the  latter  action,  an  objection  was  taken  on  the  trial,  that  the 
plaintiff  was  confined,  by  the  particulars  of  his  demand,  to  a  claim 
against  the  defendant  as  co-surety,  and  that  on  the  evidence  there  was 
no  proof  of  his  being  a  co-surety.  To  obviate  this  objection  the  plain- 
tiff relied  on  a  receipt,  indorsed  on  the  back  of  the  note  by  the  payee 
(since  deceased),  acknowledging  the  payment  by  the  plaintiff  of  £280, 
on  account  of  the  £300,  "  the  £300  having  originally  been  advanced 
to  Evan  Humphreys." 

It  was  objected  that  this  receipt  was  inadmissible  for  the  purpose  of 
showing  that  the  money  was  so  advanced ;  but  the  learned  judge  re- 
ceived it,  reserving  liberty  to  move  to  enter  a  nonsuit.  Rules  were 
granted  on  both  sides.  These  several  points  were  discussed  at  the  sit- 
tings after  last  term,  before  my  Brothers  Alderson,  Gurney,  Maule,  and 
myself,  and  time  was  taken  by  the  Court  to  consider  them.  It  will  be 
most  convenient  first  to  dispose  of  the  last  question.  That  the  receipt 
was  evidence  of  the  fact  of  the  payment  which  it  admitted,  in  every 
case  in  which  the  proof  of  payment  would  be  relevant,  was  not  dis- 
puted ;  but  it  was  denied  that  the  whole  entry  would  be  admissible  to 

^  A  part  of  the  case  is  omitted. 
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show  that  the  £300  was  advanced  to  Evan  Humphreys ;  and  certainly 
if  this  point  were  now,  for  the  first  time,  to  be  decided,  it  would  seem 
more  reasonable  to  hold  that  the  memorandum  of  a  receipt  of  payment 
was  admissible  only  to  the  extent  of  proving  that  a  payment  had  been 
made,  and  the  account  on  which  it  had  been  made,  and  that  it  would 
have  the  same  effect  onty  that  proof  by  parol  of  like  payment  would 
have  had.  In  the  case  of  stewards'  books,  the  receipts  of  monej',  as 
rent,  would  be  equivalent  to  the  proof  of  payment  of  money  as  rent,  and 
establish  the  title  of  the  person  receiving  it,  and  the  like.  But  the  au- 
thorities have  gone  beyond  that  limit,  and  the  entry  of  a  payment 
against  the  interest  of  the  party  making  it,  has  been  held  to  have  the 
effect  of  proving  the  truth  of  other  statements  contained  in  the  same 
entrj',  and  connected  with  it,  as  in  the  case  of  Higham  v.  Ridgway, 
10  East,  109,  where  the  memorandum  of  the  payment  of  the  midwife's' 
charge  for  attending  a  birth  was  held  to  be  evidence  of  the  date  of  the 
birth;  and  Doe  v.  Eobson,  15  East,  32,  where  the  entry  of  charges 
paid  for  a  lease,  as  drawn  on  a  certain  day,  was  held  to  be  evidence 
that  the  lease  was  so  drawn,  which  the  proof  by  an  eye-witness  of  the 
same  payment,  on  account  of  such  charges,  would  not  have  been  ;  and 
there  are  other  cases  to  the  same  effect.  Without  overruling  these 
cases  (and  we  do  not  feel  ourselves  authorized  to  do  so),  we  could  not 
hold  the  memorandum  in  question  not  to  be  admissible  evidence  of  the 
truth  of  the  whole  statement  in  it,  and  consequently  to  be  evidence,  not 
merely  that  £280  was  paid  by  the  plaintiff  to  the  payee,  as  for  a  debt 
due  from  Evan  Humphreys  as  principal,  but  also  of  the  fact  .that  the 
debt  was  due  from  Evan  Humphreys  to  him.  The  effect  of  the  evidence 
was  for  the  jurj-,  to  whom  the  question  was  properly  left  on  this  and 
the  parol  testimony  in  the  cause,  whether  he  was  the  principal  debtor 
or  not ;  and  no  fault  is  found  with  their  verdict.  The  rule,  therefore, 
for  a  nonsuit  must  be  discharged. 


THE  QUEEN  v.  THE  PARISH  OF  BIRMINGHAM. 

Queen's  Bench.     1861. 
[Reported  1  Best  &  Sm.  763.] 

Two  justices  of  the  peace  for  the  borough  of  Birmingham  made  an 
order,  dated  9th  August,  1860,  for  the  removal  of  Sarah,  wife  of  Wil- 
liam Day,  absent  from  her,  and  their  four  children,  from  the  parish  of 
Birmingham  to  the  parish  of  Kingswood,  in  the  Countj'  of  Gloucester ; 
against  this  order  the  parish  of  Kingswood  appealed  to  the  Quarter 
Sessions  for  the  Borough  of  Birmingham,  which  quashed  the  order, 
subject  to  the  following  case. 

The  respondents  proved  that  John  Lockyer  Day,  deceased,  father  of 
William  Da^-,  occupied  a  tenement  from  the  year  1829  until  his  death 
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in  1847,  in  the  parish  of  Kingswood,  and  the  rent  for  which  was  settled 
in  account  with  the  landlords,  and  was  found  by  the  Court  to  have  been 
paid  by  John  Lockyer  Day.  '  To  prove  the  amount  of  that  rent,  evi- 
dence was  tendered  b}'  the  respondents  and  objected  to  bj-  the  appel- 
lant's counsel,  that  John  Lockyer  Day,  whilst  in  occupation  of  that 
tenement,  said  to  his  son  Thomas  Day  that  he,  John  Lockyer  Day,  oc- 
cupied the  same  as  tenant  at  a  rent  of  £20  per  year. 

If  this  Court  should  be  of  opinion  that  the  evidence  of  the  declaration 
of  John  Lockyer  Day  was  admissible  for  the  purpose  of  proving  the 
amount  of  the  rent,  and  the  nature  of  the  occupation,  then  the  order  of 
Quarter  Sessions  was  to  be  quashed,  and  the  order  of  removal  con- 
firmed ;  otherwise  the  order  of  Quarter  Sessions  was  to  be  confirmed, 
and  the  order  of  removal  quashed. 

0'£rien  and  Cockle,  in  support  of  the  order  of  Quarter  Sessions. 

J.  Spooner  and  Manley  Smith,  contra.  ... 

[The  opinion  of  Cookburn,  C.  J.,  is  omitted.]  Blackbdrn,  J.  (the 
only  other  judge  present) .  I  am  of  the  same  opinion.  It  is  now  set- 
tled that  a  statement  against  interest  bj-  a  deceased  person  is,  with  cer- 
tain limitations,  admissible  evidence  in  proceedings  between  strangers, 
There  are  numerous  cases  which  show  that  where  a  person  is  in  pos- 
session of  real  property,  which  possession  is  prima  facie  evidence  of  a 
tenancj-  in  fee,  any  statement  that  he  makes  to  cut  down  that  interest 
is  admissible  in  evidence  after  his  decease,  as  being  a  statement  against 
his  interest.  In  almost  all  the  cases  the  question  has  arisen,  not  as  to 
the  amount  of  rent,  but  whether  the  party  was  entitled  to  property. 
And  the  reason  why  such  evidence  is  admissible  is  stated  in  distinct 
terms  in  The  Baron  Bode's  Case,  8  Q.  B.  208,  244  ;  where  a  declaration 
of  the  deceased  father  of  the  claimant,  who  had  been  in  possession  of 
the  property,  that  he  only  occupied  and  managed  it  for  his  son,  was 
held  by  this  Court,  on  a  trial  at  bar,  admissible,  as  being  against  the 
interest  of  the  person  making  it.  Then  is  such  a  statement  admissible 
to  the  same  extent  and  for  the  same  purposes  as  where  the  effect  of  the 
statement  is  to  charge  the  person  with  the  receipt  of  money?  I 
neither  find  any  such  distinction  taken  between  them  in  any  of  the 
cases,  nor  can  I,  in  principle,  see  any.  The  probabilitj'  that  a  man 
would  speak  truth  (which  is  the  reason  assigned  for  admitting  the  evi- 
dence) is  equally  great  whether  the  tendency  of  the  declaration  is  to 
establish  liability  for  money  or  to  deprive  a  man  of  real  estate. 

Then  comes  the  other  part  of  the  question.  This  declaration  being 
against  the  interest  of  the  person  as  showing  that  he  was  not  tenant  in 
fee,  is  that  part  of  it  where  he  says,  "  I  am  tenant  at  a  rent  of  £20  a 
year,"  not  admissible  also?  The  Court  could  not  admit  one  part  with- 
out hearing  the  whole ;  and  it  cannot  be  disputed,  on  numerous  authori- 
ties from  Higham  v.  Ridgway,  10  East,  109,  downwards,  that,  if  a 
person,  in  his  declaration,  admits  the  receipt  of  a  sum  of  mone^',  and  a 
statement  of  something  else  is  connected  with  that  admission,  the  whole 
of  the  statement  becomes  evidence. 
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Lastly,  is  there  any  distinction  in  tiiis  respect  between  a  written  en- 
try and  an  entry  proved  b^'  parol  ?  I  can  see  a  great  difference  between 
them  in  weight ;  for  a  parol  statement  has,  in  many  cases,  no  weight  at 
all.  But  when  the  fact  of  a  parol  statement  having  been  made  is  satis- 
factorily proved,  I  cannot  see  any  distinction,  as  regards  admissibilit3-, 
between  it  and  a  written  one,  and  no  such  distinction  is  taken  in  the 
cases.  In  the  present  instance,  if  the  parol  declaration  were  admis- 
sible at  all,  it  was  satisfactory  evidence. 

Order  of  Sessions  quashed.^ 


SMITH  et  <a.   V.  BLAKEY. 

Queen's  Bench.     1867. 

[Reported  L.  E.  2  Q.  B.  326.]  " 

Declaration  for  money  lent,  money  paid,  work  done  and  commis- 
sion, monej'  had  and  received,  interest,  and  on  accounts  stated.  Plea, 
never  indebted.  Issue  thereon.  At  the  trial  before  Mellor,  J.,  at  the 
sittings  in  Middlesex  a(ter  Easter  Term,  1866,  it  appeared  that  the 
action  was  brought  to  recover  £97  18s.  3(f.,  the  balance,  with  interest, 
due,  as  was  alleged,  on  an  advance  by  the  plaintiffs  to  the  defendant, 
on  a  consignment  of  boots  and  shoes.  The  plaintiffs  in  1864  were  gen- 
eral merchants,  having  a  house  in  London,  Liverpool,  and  Calcutta. 
The  plaintiff  Smith  managed  the  business  in  London,  and  the  business 
in  Liverpool  was  carried  on  by  a  confidential  clerk,  named  Barker,  whose 
duty  and  practice  it  was  to  keep  his  principals  constantly  advised  of  all 
the  business  he  transacted  for  them.  The  defendant  was  a  boot  and 
shoe  manufacturer  in  Liverpool.  Barker  died  in  August,  1864 ;  and 
in  order  to  prove  the  alleged  transaction  between  the  plaintiffs  and  the 
defendant,  a  letter  written  by  Barker  to  the  plaintiff  Smith  on  the  5th 
of  April,  1864,  was  tendered  in  evidence,  and  admitted,  after  objection. 
The  letter  was  as  follows :  "  James  Smith,  Esq.,  London.  April  5, 
1864.  Dear  Sir,  —  I  enclose  four  private  letters,  also  two  drafts  of 
Guming,  Brothers.  .  .  .  Draft  of  John  Blakej'  [the  defendant]  which 
he  sent  to-day,  with  three  huge  cases,  to  the  ofHce.  I  enclose  his  in- 
voices for  your  perusal.  He  leaves  shipment  of  his  goods  to  your  judg- 
ment. He  will  renew ;  he  banks  with  the  North  and  South  Wales  Bank 
here.  I  think  the  goods  are  remarkably  cheap,  and  I  consider  him  a 
perfectly  safe  man,  should  there  be  any  reclamation.  He  draws  for  75 
per  cent ;  and  will  pay  me  the  £20  he  owes  you,  which  it  was  arranged 
you  should  take  out  in  ponies  ;  this  I  stipulated  for.    I  have  a  sample 

1  And  so  Queen  v.  Exder,  L.  R.  4  Q.  B.  341  (1869).  But  as  to  the  declaration  of  a 
deceased  tenant  against  interest  which  is  also  in  derogation  of  the  reversioner's  right, 
see  PapendicTc  v.  BridgewaUr,  5  El.  &  Bl.  166  (1855).  Compare  Daniel  v.  North, 
11  Kast,  372.  —  Ed. 


SECT.  IV.] '  SMITH  BT  AL.  'V.  BLAKET.  571 

^air  of  eadli  description  here,  which  we  can  send  out  by  first  ship,  and: 
keepthe^ods  for  the  '  Lady  Palmerston,'  which  vessel  arrived  yester- 
day from  Glasgow.  .  -  .    Yours,  &c.,  Geo.  C.  Barker.'.' 

The  invoices  inclosed  were  on^te.each  case  of  boots  and  shoes,  and 

were  on  lithographed  forms  of  the  defendant,  'headed  "  Mr 

bought  of  J.  Blakey,"  no  name  being  inserted  as  buj'er ;  and  the  list  tsf 
boots  and  shoes,  with  prices,  was  made  out  in  the  handwriting  of  one  of 
the  defendant's  clerks.  The  draft  was  a  bill  of  exchange,  dated  April  5, 
1864,  at  six  months,  drawn  by  the  defendant  to  his  own  order  on  the 
plaintiffs,  for  £252  7s.  5c?.,  "  value  received,"  this  amount  being  about 
£75  per  cent  on  the  aggregate  invoice  prices.  The  plaintiffs  accepted 
this  bill,  and  returned  it  to  the  defendant,  and  paid  it  at  maturity.  Two 
of  the  cases  were  consigned  for  sale  to  the  plaintiffs'  house  at  Calcutta, 
and  one  to  their  agents  at  Columbo,  in  Ceylon ;  and  on  the  account 
sales  returned  to  the  plaintiffs  by  their  correspondents,  and  which  were 
put  in  evidence,  the  net  proceeds  of  the  sale  of  the  three  cases  showed 
a  deficit  below  the  sum  advanced  by  the  plaintiffs,  which  deficit,  with 
interest,  made  up  the  sum  claimed.  A  clerk  of  the  plaiptiffs  stated  that 
when  the  bill  was  due  in  October,  1864,  he  called  on  the  defendant  and 
asked  for  a  renewal  of  the  bill,  or  payment  of  the  balance  due  on  the 
current  account,  but  the  defendant  repudiated  an^^  liabilitj-,  on  the 
ground  that  the  transaction  between  him  and  Barker  on  behalf  of 
the  plaintiffs  was,  that  the  defendant  was  to  draw  for  any  balance  in 
his  favor  after  the  proceeds  had  been  realized,  and  if  there  was  any 
deficiency  the  plaintiffs  were  to  bear  the  loss.  In  March,  1865,  the  ac- 
count of  the  sales  in  Calcutta  was  sent  to  the  defendant ;  and  in  March, 
1866,  the  account  of  the  sales  in  Ceylon ;  but  the  defendant  took  no 
notice  of  either. 

At  the  close  of  the  plaintiffs'  case  the  defendant's  counsel  claimed 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  of  the  amount 
due  to  the  plaintiffs,  as  the  account  sales  were  no  evidence  of  the 
amount  which  the  goods  realized.  The  learned  judge  refused  to 
nonsuit,  but  gave  leave  to  the  defendant  to  move.  The  defendant's 
counsel  upon  this  called  evidence,  and  the  defendant  and  his  clerk 
contradicted  the  evidence  given  by  the  plaintiffs'  clerk,  and  swore  that 
the  transaction  entered  into  by  the  defendant  with  Barker  on  behalf  of 
the  plaintiffs  was  a  sale  to  them  on  the  terms  of  £75  per  cent  of  the 
price  being  paid  in  cash.  But  the  defendant  was  unable  to  account  for 
not  having  applied  to  the  plaintiffs  for  the  balance  of  the  price.  The 
jury  found  a  verdict  for  the  amount  claimed.  A  rule  was  obtained  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury ;  or  for  a  new  trial,  on  the  ground  that  Barker's  letter  ought  not  to 
have  been  admitted  in  evidence. 

J.  Brown,  Q.  C,  and  Murphy,  showed  cause. 

Popei  in  support  of  the  rule. 

Blackburn,  J.  The  first  question  is,  was  the  letter  of  the  5th  of 
April,  1864,  written  by  Barker  to  the  plaintiffs,  admissible  in  evidence 
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against  the  defendant?    Mr.  Barker  was  employed  by  the  plaintiffs  as 
confidential  agent  in  Liverpool  to  carry  on  their  business  there ;  and 
part  of  his  duty,  part  of  what  he  was  emplo^'ed  to  do,  was  to  keep  his 
principals  advised  of  the  business  transacted  by  him,  and  he  did  keep 
them  so  advised.     Of  course,  as  long  as  Barker  lived  this  letter  would 
not  haye  been  evidence,  and  he  inust  have  been  himself  called  as  a  wit- 
ness ;  but  Barker  is  dead,  and  it  was  sought  to  make  the  letter  admis- 
sible, as  coming  within  the. class  of  cases  in  which  statements,  whereby 
a  deceased  person  has  charged  himself  with  or  discharged  another  from 
the  payment  of  money,  have  been  admitted.     And  no  doubt  when  en- 
tries are  against  the  pecuniary  interest  of  the  person  making  them,  and 
never  could  be  made  available  for  the  person  himself,  there  is  such  a 
probability  of  their  truth  that  such  statements  have  been  admitted  after 
the  death  of  the  person  making  them,  as  evidence  against  third  persons, 
not  merely  of  the  precise  fact  which  is  against  interest,  but  of  all  mat- 
ters involved  in  or  knit  up  with  the  statement ;  as  in  Higham  v.  Ridg- 
way,  10  East,  109,  where  the  entry  of  a  man  midwife  that  he  had 
delivered  the  wife  of  a  certain  man  of  a  son  on  a  particular  daj-, 
coupled  with  the  charges  which  were  marked  as  paid,  was  held  ad- 
missible to  prove  the  date  of  the  birth  of  a  person  who  had  suffered 
a  recovery,  showing  that  he  was  not  of  age  at  the  time.     The  present 
statement  is  contained  in  a  letter  which  acknowledges  the  receipt  of 
"  three  huge  cases,"  and  if  this  acknowledgment  is  receivable  in  evi- 
dence as  against  interest,  then  the  rest  of  the  letter  explanatory  of  the 
transaction  under  which  the  cases  were  received  would  also  be  evidence. 
But  the  authorities  show,  as  was  said  in  the  Sussex  Peerage  Case,  11 
CI.  &  F.  85,  that  the  declaration  must  be  against  pecuniar^'  interest,  or, 
what  is  much  the  same  thing,  against  proprietary  interest,  as  when  a 
deceased  occupier  of  land  admitted  that  he  held  as  tenant  of  another, 
thus  cutting  down  his  prima  facie  title  in  fee.  ,  In  the  present  case  all 
the  admission  by  Barker  that  can  be  said  to  be  against  interest  amounts 
to  no  more  than  an  admission  that  he  has  the  care  of  the  three  chests 
which  have  arrived  at  the  office,  and  the  possibilit3'  that  this  statement 
might  make  him  liable  in  the  case  of  their  being  lost  is  an  interest  of 
too  remote  a  nature  to  make  the  statement  admissible  in  evidence.. 

Then  it  is  said,  if  not  a  statement  against  interest,  the  letter  is  ad- 
missible as  a  memorandum  made  in  the  course  of  business  and  in  the 
discharge  of  a  duty  to  Barker's  principals.  But  the  rule  as  to  the 
admission  of  such  evidence  is  confined  strictly'  to  the  entry  of  the  par- 
ticular thing  which  it  is  the  duty  of  the  personto  do,  and  unlike  a  state- 
ment against  Interest,  does  not  extend  to  collateral  matters,  however 
closelj'  connected  with  that  thing.  A  strong  instance  of  the  distinction 
is  the  case  of  Chambers  v.  Bernasconi,  1  C.  M.  &  R.  347,  in  the  Ex- 
chequer Chamber.  The  reason  of  the  distinction  is  not  at  first  sight 
very  obvious ;  but  I  think  all  the  cases  show  that  it  is  an  essential  fact 
to  i-ender  such  an  entry  admissible,  that  not  only  it  should  have  been 
made  in  the  due  discharge  of  the  business  about  which  the  person  is 
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employed,  but  the  duty  must  be  to  do  the  very  thing  to  which  the  entry 
relates,  and  then  to  make  a  report  or  record  of  it. 

Thus  in  Price  v.  Earl  of  Torrington,  1  Salk.  285;  2  Ld.  Raym. 
873,  it  was  the  duty  of  the  drayman  to  deliver  the  beer  and  enter  it  in 
the  book ;  in  Poole  v.  Dicas,  1  Bing.  N.  C.  649,  it  was  the  duty  of  the 
clerk  to  present  the  bill  and  make  an  entry  of  the  dishonor ;  and  la 
Doe  v.  Turford,  3  B.  &  Ad.  890,  896-898,  it  was  the  duty  of  the  per- 
son to  serve  the  particular  notice  and  make  an  indorsement  of  the  ser- 
vice. In  the  last  case  Parke,  J.,  points  out  that  an  entry  in  the  course 
of  business  to  be  admissible  must  be  made  at  the  very  time  of  the  trans- 
action, whereas  an  entry  against  interest  may  be  made  at  any  time ; 
and  this  explains  the  distinction :  if  the  nature  of  the  duty  must  be  to 
do  a  particular  act  and  make  a  record  of  it  at  once,  the  time  at  which 
the  entrj'  is  made  is  of  great  consequence,  and  goes  to  the  essence  of 
the  admissibility,  which  is  confined  to  the  matters  which  it  is  the  duty 
to  record.  It  at  once  follows  that  the  present  statement  was  not  ad- 
missible, and  ought  not  to  have  been  received.  Consequently  the  ver- 
dict cannot  stand  ;  and  the  remaining  question  is,  whether  there  ought 
to  be  a  nonsuit  or  only  a  new  trial.  I  think  the  rule  ought  to  be  for  a 
new  trial  only ;  as  there  was  evidence  in  support  of  the  plaintiflTs'  case, 
without  the  letter :  the  invoices  and  the  bill  of  exchange,  coupled  with 
the  defendant's  own  conduct,  would  be  evidence  on  which  the  jury 
might  find  for  the  plaintiflls. 

As  to  the  other  ground  on  which  the  defendant's  counsel  contended 
that  there  ought  to  have  been  a  nonsuit,  viz.  that  the  plaintiffs  made 
out  no  case,  as  they  could  not  recover  unless  they  made  out  affirm- 
atively what  were  the  proceeds  of  the  sale  by  strict  legal  evidence,  and 
that  the  account  sales  were  no  evidence  of  this  as  against  the  defend- 
ant. To  this  there  were  two  answers :  first,  upon  a  contract  such  as  a 
mortgage,  or  an  advance  with  an  assignment  as  collateral  securitj', 
whatever  rights  the  parties  may  have  in  equitj',  the  mortgagee  or  lender 
may  at  law  sue  for  his  whole  advance,  and  is  not  obliged  to  give  credit 
for  any  amount  that  he  has  received  or  realized,  but  may  leave  the  de- 
fendant to  cut  down  the  claim  ;  and  it  was  for  the  jury  to  say  whether 
the*  present  was  an  advance  of  this  description,  and  not  the  more 
unusual  one,  that  recourse  was  first  to  be  had  to  the  proceeds  of  the 
security.  The  second  answer  is,  that  where  there  is  a  consignment  of 
goods  which  are  to  be  sent  to  a  distant  country  for  sale,  it  may  well  be 
that  there  is  an  implied  agreement  by  the  consignor  that  the  account 
sales  sent  from  abroad  shall  be  good  prima  facie  evidence  of  the 
amount  of  the  proceeds,  until  the  contrary  be  shown  :  leaving  it  open 
to  the  consignor  to  "  surcharge  and  falsify,"  as  the  phrase  is  in  equity. 
I  do  not  at  present  say  positively  this  is  so,  but  it  might  possibly  be 
maintained. 

Mellor,  J.  I  am  of  the  same  opinion.  Upon  the  latter  points  I 
wish  to  add  nothing.  It  is  with  some  reluctance  that  I  have  come  to 
the  conclusion  that  the  letter  was  not  admissible  in  evidence,  because 
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there  can  be  no  doubt  in  anybody's  mind  on  reading  it  that  the  contract 
was  as  the  plain tifls  allege.  But  when  we  consider  that  the  law  jeal- 
ously guards  against  statements  made  behind  the  back  of  a  party  being 
admissible  against  him,  we  must  take  care  how  we  enlarge  the  excep- 
tions to  the  general  rule  against  hearsaj"^  evidence.  The  exceptions  are 
only  two :  an  entry  or  admission  against  the"  interest  of  a  deceased 
person,  and  an  entry  made  in  the  course  of  dutj'.  As  to  the  first,  that 
is  confined  expressly,  as  pointed  out  by  Lord  Campbell  in  the  Sussex 
Peerage  Case,  11  CI.  &  F.  at  p.  113,  to  an  entry  against  interest  in  a 
pecuniary  point  of  view :  the  present  letter  does  not  therefore  come 
within  that  exception.  As  to  an  entry  in  the  course  of  dutj',  that  must 
be  made  contemporaneously  with  the  act  done,  and  there  must  be  a  dutj' 
to  do  the  particular  act  and  at  once  to  make  a  record  of  it.  The  present 
case  does  not  fall  within  the  exception.  It  was  the  dutj-  of  Barker  to 
communicate  all  transactions  to  his  principals,  and  keep  them  advised 
of  all  that  he  had  done  ;  and  the  letter  was  written  in  the  performance 
of  that  general  duty  ;  but  it  is  not  a  record  of  having  done  a  particular 
duty  within  the  cases  which  have  established  the  exception.  If  we  were 
to  hold  this  letter  admissible,  I  do  not  know  where  the  limit  is  to  be 
put ;  but  all  lettiers  and  correspondence  between  principals  and  their 
agents  might  become  admissible  against  third  persons. 

Ldsh,  J.  I  am  of  the  same  opinion.  We  ought  to  be  extremelj- 
cautious  how  we  extend  the  exception  which  makes  hearsay  evidence 
against  third  persons.  The  general  rule  is  that  evidence  ought  to  be  on 
oath,  and  subject  to  cross-examination  by  the  person  against  whom  it 
is  given.  The  admissibility  of  declarations  bj'  deceased  persons  is 
limited  to  a  very  few  cases.  And  when  an  entry  is  said  to  be  ad- 
missible, as  made  in  the  course  of  duty,  it  is  not  meant  that  ever}' 
entry  or  statement  which  it  is  the  duty  of  the  deceased  to  make  can 
be  used  in  evidence  against  third  persons  ;  but  the  exception  is  limited 
to  the  case  in  which  it  was  the  dut}'  of  the  deceased  to  do'  a  particular 
thing  and  to  record  the  fact  of  having  done  it.  In  the  present  case 
Barker  had  no  specific  duty  to  perform,  but  it  was  his  duty  to  do  his 
best  for  his  employers  and  to  keep  them  advised ;  and  to  extend  the 
exception  to  such  a  case  as  the  present  would  be  most  dangerous.  If 
this  letter  were  admissible,  it  would  follow  that  every  commercial  travel- 
ler, who  writes  to  his  principals  that  he  has  received  orders  from  differ- 
ent customers,  might  enable  his  principals,  in  the  event  of  his  death,  to 
charge  every  one  mentioned  in  his  letters.  There  is  nothing  in  the 
cases  justifying  such  an  extension  of  the  rule,  and  the  letter  was  clearly 
inadmissible. 

As  to  the  admissibility  of  the  account  sales,  I  am  by  no  means  pre- 
pared to  say  that,  when  a  merchant  consigns  goods  to  be  disposed  of  in 
foreign  markets,  he  does  not  impliedly  agree  that  the  account  sales,  fur- 
nished by  the  correspondents  abroad,  shall  be  taken  as  'prima  facie 
evidence  of  what  the  goods  realized :  because  otherwise  it  would  com- 
pel the  procuring  evidence  from  abroad  at  great  expense.    And  it  is 
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well  known  that,  in  practice,  merchants  are  satisfied  with  the  truth  of 
the  account  sales,  and  ask  for  no  further  evidence. 

Rule  absolute  for  a  new  trial. 


TAYLOR  V.  WITHAM.    WITHAM  v.  TAYLOR. 
Chancery  Division.     1876. 
[Reported  3  Ch.  D.  605.] 

William  Forstek  Taylor,  the  testator  in  the  causes,  by  his  will, 
made  in  September,  1872,  gave  legacies  amounting  in  all  to  £3100,  to 
certain  members  of  his  own  family,  and  legacies  to  the  amount  of 
£4000  to  certain  members  of  the  family  of  his  deceased  wife,  including 
a  legacy  of  £2000  to  James  Witham,  who  had  married  Elizabeth  Red- 
grove,  a  niece  of  the  testator's  late  wife,  and,  as  Witham  alleged,  his 
adopted  daughter ;  and  the  testator  gave  the  residue  of  his  estate  to  his 
brother, 'Joseph  Taylor,  and  appointed  Witham  and  Taylor  executors 
of  his  will. 

The  testator  died  in  July,  1875,  and  shortly  afterwards  a  question 
arose  as  to  the  legacy  of  £2000  to  Witham  under  the  following  circum- 
stances :  It  appeared  that  in  December,  1871,  shortly  after  Witham's 
marriage,  the  testator  had  advanced  him  £2000,  which  he  expended  in 
the  purchase  of  a  house,  where  the  testator  afterwards  resided  with 
Witham  and  his  wife.  Taylor,  tlie  residuary  legatee,  contended  that 
the  sum  of  £2000  so  advanced  was  not  a  gift  to  Witham,  but  a  loan,  and 
to  be  repaid  with  interest  at  four  per  cent.  Witham,  on  the  other 
hand,  contended  that  it  was  a  gift  in  the  nature  of  a  marriage  portion 
to  his  wife. 

In  September,  1875,  an  agreement  was  entered  into  between  Witham 
and  Taylor,  whereby  Witham  purported  to  relinquish  all  claim  to  the 
legacy  in  consideration  of  Taylor  releasing  him  from  all  liability  to  re- 
fund the  sum  of  £2000  advanced  by  the  testator.  Witham  subsequently 
refused  to  carrj-  out  the  agreement.  Taylor  accordingly  instituted  a 
suit  to  enforce  the  performance  of  the  agreement,  and  Witham  in- 
stituted a  cross-suit  to  set  it  aside  on  the  ground  of  surprise  and 
pressure. 

Both  suits  came  on  for  hearing,  and  Witham  gave  his  evidence  to 
show  that  the  said  advance  was  a  gift,  and  not  a  loan. 

During  his  cross-examination  a  question  was  raised  as  to  the  admis- 
sibility of  certain  entries  in  the  testator's  private  account  book,  the 
genuineness  of  which  was  not  disputed,  and  which  was  tendered  to  dis- 
prove the  statement  of  the  witness.    The  entries  were  as  follows  :  — 

"  1872.    Oct.  1. 
J.  Witham  paid  me  three  months'  interest  .    .    £20    0    0  " 
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And  on  another  page  :  — 
"1872.    January. 
J.  Witham  acknowledge  lone  (sic)  to  this  date  £2000." 

"  1872.     March.     Interest £20    0    0 

Julj'  8.     Interest.     Paid  me 20    0     0 

Oct.  1.     Interest.    Paid  me 20     0     0 

Dec.  27.    Paid  interest 20     0     0 

80    0     0 " 
<'  1872.     Dec.  27. 

Paid  oflf  £20.  Left      £1980     0    0." 

Cookson,  Q.  O.,  Bosanquet,  and  Rawlins,  for  Taj-lor. 

Chitty,  Q.  C,  Grantham,  and  Dyne,  for  Witham. 

Jessel,  M.  R.  This  question  is  one  of  very  great  importance,  not 
merely  in  this  particular  instance,  but  in  many  other  cases.  The  real 
question  is,  under  what  circumstances  the  entry  made  by  a  dead  man 
in  his  books  ought  to  be  received  in  evidence.  It  is,  no  doubt,  an  es- 
tablished rule  in  the  courts  of  this  country  that  an  entry  against  the 
interest  of  the  man  who  made  it  is  receivable  in  evidence  after  his  death 
for  all  purposes.  What  is  the  meaning  of  its  being  against  his  interest? 
I  adopt  the  view  of  Mr.  Baron  Parke  in  the  case  of  Reg.  v.  Iithabitants 
of  Lower  Hey  ford,  2  8m.  L.  C.  7th  ed.  p.  333,  that  it  must  be  prima 
facie  against  his  interest,  that  is  to  say,  the  natural  meaning  of  the  en- 
try standing  alone  must  be  against  the  interest  of  the  man  who  made  it. 
Of  course,  if  you  can  prove  aliunde  that  the  man  had  a  particular  rea- 
son for  making  it,  and  that  it  was  for  his  interest,  you  may  destroy  the 
value  of  the  evidence  altogether,  but  the  question  of  admissibility  is  not 
a  question  of  value.  The  entry  may  be  utterlj'  worthless  when  jo\i  get 
it,  if  you  show  any  reason  to  believe  that  he  had  a  motive  for  making  it, 
and  that  though  apparently  against  his  interest,  yet  reallj'  it  was  for  it ; 
but  that  is  a  matter  for  subsequent  consideration  when  you  estimate 
the  value  of  the  testimony. 

Bat  it  is  said  that,  in  order  to  make  the  entry  available  in  evidence, 
you  must  show  by  independent  testimony  that  it  is  an  entry  against  in- 
terest. The  case  before  me  is  an  alleged  entr}-  of  payment  of  interest 
made  in  the  testator's  ordinary  day-book ;  I  need  not  say  that  it  is  a 
genuine  book,  because  the  genuineness  of  it  is  not  disputed,  and  it  is  in 
the  middle  of  a  number  of  other  entries.  The  words  are  these :  "  Oc- 
tober 1st,  1872.  J.  Witham  paid  me  three  months'  interest  £20."  The 
prima  facie  ineaning  of  that  entry  is  a  receipt  of  money  for  interest  by 
the  testator.  It  may  have  a  collateral  effect,  the  words  being,  "  Paid 
me  three  months'  interest,"  and  show  that  J.  Witham  owed  him  a  debt. 
That  may  be,  but  that  is  not  the  natural  meaning  of  the  entry.  The  entry 
is  a  note  in  the  testator's  cash-book  of  a  receipt  of  money  by  him  which 
is  naturally  against  his  interest.  If  the  debt  were  not  disputed  it  would 
clearly  be  so,  and,  beyond  question,  the  dispute  of  the  debt  makes  it 
otherwise.    (In  this  particular  case,  therefore,  the  real  value  of  the  en- 
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try  is  as  evidence  that  there  was  a  debt^  But  that  is  a  collateral  cir- 
cumstance ;  if  I  at  once  admit  the  entry  as  being  naturally  and  prima 
facie  against  interest,  I  should  say  the  use  which  has  been  made  of  it 
is  quite  immaterial;  that  is  according  to  all  the  authorities.  'But  then 
it  was  said  that  you  must  be  able  to  show  prima  facie  that  there  is 
something  to  connect  it  with.  Now,  even  assuming  the  rule  could  go 
so  far  as  that,  I  do  not  understand  that  it  has  been  anywhere  laid  down 
that  j'ou  must  prove  the  debt  incontestably,  though  Mr.  Justice  Little- 
dale,  in  the  case  referred  to  of  Doe  v.  Vowles,  1  Mood.  &  Eob.  261, 
rejected  evidence  which  I  think  ought  to  have  been  received.  Tn  that 
case  there  was  a  bill  for  repairs  by  a  carpenter  with  a  receipt  for 
the  amount  of  it,  and  it  was  said  there  was  no  evidence  that  the  re- 
pairs had  been  done.  It  was  not  in  favor  of  the  interest  of  the  carpen- 
ter, because  he  had  given  a  receipt  for  the  whole  bill,  and  I  see  no 
reason  why  the  entry  was  not  fairly  admissible.  It  proved  that  the  car- 
penter had  been  paid  for  what  work  he  had  done ;  it  was,  as  it  appears 
to  me,  clearlj-  an  entry  against  interest,  and  I  so  far  prefer  the  decision 
of'Mr.  Baron  Parke  to  the  decision  of  Mr.  Justice  Littledale. 

Then  assume  for  a  moment  that  it  is  necessary  there  must  be  some- 
thing more,  which  I  do  not  think  there  should,  beyond  its  being  prima 
facie  against  interest.  In  this  case  we  have  something  more  proved, 
namely,  that  the  testator  made  an  advance  of  £2000  to  Mr.  J.  Witham  ; 
it  is  proved  that  he  received  this  £20,  and,  as  I  understand,  it  is  one  of 
the  sums  which  have  ISeen  proved  to  have  been  paid  to  him  by  Mr. 
J.  Witham.  Therefore,  in  this  case  there  is  certainly  a  good  deal  more 
than  the  mere  entry,  and  if  it  were  necessary  that  j-ou  should  show  a 
prima  facie  case  also  of  the  existence  of  something  beyond  the  mere 
entry,  I  think  you  have  it  here.  But  I  ground  my  decision  on  the  first 
point,  although  I  Call  in  aid  the  second. 
•  The  other  entries  are  these :  "  July  8th.  Interest  paid  me  £20." 
"October  1st.  Interest  paid  me  £20."  " December  27th.  Paid  in- 
terest £20."  As  regards  those  three  entries  they  are  simply,  "  Interest 
paid,"  and  they  do  not  show  payment  from  anj'body  standing  alone. 
Why  should  a  man  enter  in  his  book  "  Interest  paid  me,"  intending  to 
make  an  entry  for  himself,  and  not  against  himself?  Obviouslj-  the 
natural  meaning  of  it  is  that  it  is  against  himself.  "  Interest"  stand- 
ing alone  would  not  help  him  ;  but  these  entries  appear  to  be  connected 
with  two  other  entries  :  "  December  27.  Paid  off  £20 ;  "  that  is  against 
his  interest,  but  following  that  there  is  this,  "  Left  £1980,"  and  that 
enables  you  to  carry  your  eye  to  the  connecting  entry,  which  is,  "  Jan- 
uary, 1872.  J.  Witham  acknowledged  loan  to  this  date  £2000,"  and 
then  3'ou  see  you  connect  the  entries  with  the  £1980.  No  doubt,  if  ad-; 
missible,  it  becomes  very  important  evidence  by  reason  of  connecting  i,t 
with  the  rest  of  the  entrj',  but  the  entrj'  itself  is  only  an  entry,  "  Inter- 
est paid,  me."  It  would  not,  standing  alone,  have  been  evidence  of  a 
debt  from  any  particular  person  independent  of  the  connection,  and  it 
appears  to  me  when  a  man  puts  "  Interest  paid  me,"  or  "  Paid  off  £20," 
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it  is  prima  facie  a  clear  entry  against  interest  which  ought  to  be  ad- 
mitted, and  I  admit  it  on  the  general  ground  ;  but  independently  of  the 
general  ground,  there  is  proof  that  the  £2000  was  paid  to  J.  Witham, 
and  there' is  proof  that  every  one  of  these  four  sums  of  £20  was  actually 
paid  to  the  testator,  so  that  here  again  we  have  this  fact,  that  there  are 
entries  not  standing  alone,  but  connected  with  the  facts  proved.  I  have 
no  hesitation  in  saying  that  it  is  not  only  admissible  as  evidence,  bat  is 
evidence  of  a  very  material  character,  and  I  rule  accordingly. 
All  the  entries  were  then  admitted. 


FRAMINGHAM  MANUFACTURING  COMPANY  v.  BARNARD. 

Supreme  Judicial  Court  of  Massachusetts.     1824. 

[Repm-ted  2  Pick.  532.] 

Assumpsit.  The  plaintiffs  alleged  that  the  defendant  and  his  de- 
ceased partner  were  their  bailiffs  and  receivers  of  a  quantitj-  of  cotton 
goods  to  ship  to  Washington  (N.  C.)  for  account  and  risk  of  the 
plaintiffs,  and  that  they  promised  to  account  therefor  on  demand.  On 
the  trial  upon  the  general  issue,  before  Wilde,  J.,  the  defendant  offered 
in  evidence  the  letters  of  one  King,  to  whom  he  had  sent  the  goods 
and  who  had  sold  them,  to  prove  that  the  defeftdant  and  his  late  part- 
ner had  used  due  diligence  to  collect  the  proceeds  of  the  sale,  and  for 
other  purposes  ;  and  it  was  alleged  that  King  was  dead.  The  judge  re- 
jected these  letters,  and  a  verdict  being  found  for  the  plaintiffs,  the 
defendant  filed  his  exceptions  to  this  decision. 

Stearns,  in  support  of  the  exceptions,  contended  that  King,  if  he 
were  living,  would  be  a  competent  witness,  and  that  as  he  was  dead  at 
the  time  of  the  trial,  his  letters  were  admissible,  as  being  the  best 
evidence  remaining,  and  that  they  were  admissible  also  on  the  ground 
of  their  containing  an  admission  against  his  interest,  of  his  own  lia- 
bility. On  this  last  point  he  cited  1  Phil.  Ev.  191 ;  Steady.  ITeaton, 
i  T.  R.  669  ;  Barry  v.  Behhington,  Ibid.  514  ;  Higham  v.  Midgway, 
10  East,  109  ;  Warren  d.  Webb  v.  Greenville,  2  Str.  1129  ;  3  Wooddes. 
332 ;  12  Vin.  Abr.  90,  tit.  Evidence,  pi.  13 ;  Haddow  v.  Parry,  3 
Taunt.  305. 

Hoar,  for  the  plaintiffs. 

Parker,  C.  J.,  delivered  the  opinion  of  the  Court.  On  a  former 
trial  the  declarations  of  King  were  given  in  evidence  by  the  plaintiffs, 
and  for  that  cause  the  verdict  was  set  aside  and  a  new  trial  granted^ 
We  do  not  see  that  his  letters  stand  on  a  different  ground.  The  letters 
are  but  declarations  not  under  oath,  and  the  fact  of  King's  death  does 
not  give  them  an  efficiency  which  they  had  not  in  his  lifetime.  There 
was  time,  after  the  suit  was  commenced,  to  have  obtained  his  testi- 
mony in  legal  form,  and  although  commissions  were  sent  for  that  pur- 
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pose,  it  does  not  appear  why  they  were  not  executed  ;  and  if  it  did 
appear  that  it  was  by  accident  or  misfortune,  still  his  declarations  or 
letters  not  under  oath  would  not  thereby  become  legal  evidence. 

The  cases  cited  by  the  defendant's  counsel  do  not,  we  think,  support 
his  objection  to  the  verdict  on  this  ground.  They  are  cases  Which 
seem  to  constitute  a  class  by  themselves.  The  entry  in  a  book  kept  by 
a  steward,  of  money  received  by  him  as  rent  of  an  estate,  the  steward 
being  dead,  is  admitted  to  be  competent  evidence  of  the  payment  of 
rent,  in-  a  controversy  about  the  land  ;  and  why  ?  because  such  an 
entry  charges  the  steward  with  the  amount  so  appearing  to  be  paid.  It 
was  therefore  against  his  interest  when  made,  and  is  evidence  of  the 
fact,  he  being  dead,  as  strong  as  his  declaration  under  oath  were  he 
living.  Barry  v.  Bebbington,  4  T.  R.  514.  The  case  of  Stead  v. 
Heaton,  Ibid.  669,  was  decided  upon  the  same  principle,  a  receipt  of 
money  in  the  parish  officers'  book  being  admitted  as  proof  of  payment 
by  another  parish,  because  it  charged  the  officers  making  the  entry,  to 
their  own  parish,  with  the  amount,  and  also  because  it  was  according 
to  the  custom  of  the  parish. 

The  other  cases  cited  are  of  similar  import,  and  they  seem  to  have 
established  an  exception  to  the  general  rule,  which  requires  testimony 
under  oath,  only  in  the  case  where  a  person  who  is  dead  did  in  his  life- 
time, by  his  entry  on  his  book,  charge  himself  with  the  receipt  of 
money,  for  which  by  the  very  act  he  becomes  accountable  to  some 
other  person.  The  case  cited  from  2  Str.  1129,  as  explained  by  Lord 
Mansfield  in  the  case  of  Goodtitle  v.  The  Duke  of  Chandos,  2  Burr. 
1071,  is  of  the  same  description.  And  the  declaration  of  persons  in 
possession,  as  to  the  nature  of  their  occupation  and  the  title  under  ' 
which  they  hold,  is  another  exception  to  the  rule. 

The  case  of  verbal  declarations  or  of  letters  is  totally  diflferent,  the 
first  being  easily  misapprehended  and  misrepresented,  and  the  second 
being  too  easily  fabricated,  to  make  them  safe  sources  of  evidence. 
The  entries  in  books  come  very  near  to  facts  proving  themselves,  in  the 
nature  of  records,  and  where  they  go  to  charge  the  party  making  them, 
at  a  time  when  there  could  be  no  view  to  any  use  of  them  to  prove  a 
title,  they  deserve  much  credit. 

No  case  has  been  cited  in  which  the  letters  of  a  person  employed  by  an 
agent,  have  been  received  in  evidence  to  prove  diligence  or  faithfulness 
in  the  agent ;  which  was  the  object  in  introducing  this  evidence.  We  are 
therefore  of  opinion  that  the  letters,  even  if  sufficiently  proved,  of  which 
there  is  some  doubt  manifested  in  the  bill  of  exceptions,  were  properly 
rejected.    Judgment  must  be  rendered  according  to  the  verdict.' 

1  In  LatJirencev.  Kimball,  1  Met.  p.  527  (1840),  oral  declarations  were  rejected,  and 
the  Court  (Shaw,  C.  J.)  said :  "  It  was  argued  that  this  was  within  another  exception 
to  the  rule  respecting  hearsay,  viz.  that  the  admission  was  made  by  the  collector,  in  a 
matter  against  his  interest  at  the  time,  inasmuch  as  it  rendered  him  liable  to  the  town 
as  for  so  much  money  collected.  Highcmi  v.  Ridgway,  10  East,  109.  But  we  think 
this  has  been  confined  wholly  to  the  case  of  entries  made  in  books,  or  other  receipts, 
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[Reported  16  Iou)a,  81.]^ 

This  action  was  brought  against  the  executor  of  John  H.  Shoemake, 
deceased,  and  the  sureties  on  his  official  bond  as  treasurer.  .  .  .  The 
cause  was,  by  consent,  referred  to  three  referees  "  for  trial  of  the  facts 
involved  in  the  issues  (made)  by  the  pleadings."  The  referees  in  their 
report  find,  that  from  the  commencement  of  Shoemalie's  term  until  his 
death,  he  was  a  defaulter  in  the  sum  of  $3,415.44.  They  further  find 
"  that  there  was  a  default  on  the  part  of  Shoemake  on  or  about  the  20th 
of  August,  1858,  in  the  sum  of  $2,700.  That  we  have  no  means  of 
determining  from  the  evidence  when  the  remainder  of  the  defalcation 
took  place,  whether  between  the  20th  of  August,  1858,  and  the  execu- 
tion of  the  defendant's  bond,  or  subsequent  to  the  execution  of  said 
bond,  nor  whether  the  money  constituting  the  said  defalcation  or  any 
part  thereof  was  in  the  hands  of  Shoemake  at  the  time  of  the  execution 
of  said  bond.  We  do  not  know  afflrmativelj'  that  there  was  any  defal- 
cation after  the  execution  of  defendant's  bond,  nor  do  we  find  nega- 
tively that  there  was  not  any."  .  .  .  On  the  report,  the  Court  rendered 
judgment  in  favor  of  the  plaintiff  for  $715.44  (being  the  amount  of  the 
whole  deficit  less  the  $2,700  which  occurred  before  the  bond  in  suit  was 
executed),  with  interest  from  the  date  of  the  report.  From  this  judg- 
ment both  parties  appeal. 

Seevers  db  Williams,  for  the  plaintiff. 

Sendershott  <&  Burton  and  Thomas  J.  Street,  for  the  defendants. 

Dillon,  J.  ...  In  the  District  Court  the  plaintiff  moved  to  set  aside 
the  report  of  the  referees,  because,  on  the  trial  before  them,  they  had 
admitted  improper  testimony.     This  motion  was  overruled  and  the 

documents,  or  written  memoranda,  made  by  a  person  deceased,  in  relation  to  a  matter 
contrary  to  his  interest  at  the  time,  and  which  went  to  charge  him  with  some  debt  or 
duty."  But  oral  declarations  of  deceased  occupants  of  laud  in  disparagement  of  their 
title  were  held  receivable,  and  those  of  living  persons  inadmissible,  in  Currier  v.  Gale, 
14  Gray,  504  (1860) ;  compare  Marcy  v.  Stone,  8  Gush.  4  (1851),  and  Pool  v.  Bridges, 
i  Pick.  378,  for  a  different  and  less  satisfactory  view.  There  has  been  at  times  a  very 
obvious  confusion  of  this  class  of  declarations  with  the  class  just  preceding,  as  in  Watts 
V.  Howard,  7  Met.  p.  481  (1844).  And,  strangely  enough,  the  existence  of  any  dis- 
tinct authority  in  the  United  States,  for  this  exception  to  the  hearsay  rule,  appears  .to 
have  been  denied  ;  as  in  the  American  notes  to  Smith's  Lead.  Cases,  in  every  edition, 
from  the  first  of  those  which  were  annotated,  in  1844  (Vol.  2,  233),  to  the  eighth  edi- 
tion, in  1885  (Vol.  2,  381).  But  the  contrary  appears  in  many  cases,  e.  g.  in  Binkley 
V.  Davis,  6  N.  H.  210,  Peck  v.  Gilmer,  4  D.  &  B.  249,  White  v.  Chouteau,  10  Barb. 
202,  s.  0.  1  E.  D.  Smith,  493,  Bird-7.  Hueston,  10  Oh.  St.  418. 

As  in  England,  so  here,  the  death  of  the  declarant  seems  to  be  necessary.  Harrison, 
V.  Blades,  8  Camp.  457  (1813),  Stephen  v.  Gwenap,  1  M.  &  Eob.  120  (1831),  1  Tayl.  Ev. 
(8th  ed. )  s.  669;  ioiwi/  v.  Moss,  1  Strob.  63,  1  Greenl.  Ev.  s.  147.  —  Ed. 

1  A  part  of  the  case  is  omitted. 
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plaintiff  excepted,  and  this  is  tlie  only  point  which  his  appeal  presents. 
It  appears  from  the  bill  of  exceptions  that  on  the  trial  before  the  ref- 
erees, the  defendants,  for  the  purpose  of  showing  that  the  defalcation, 
if  any  existed,  had  occurred  before  the  execution  of  the  bond  in  suit, 
introduced  as  a  witness  one  John  White,  who  testified  that  he  had  a 
conversation  with  Shoemake  before  his  death,  and  about  the  20th  of 
August,  1858  (which  it  will  be  observed  was  prior  to  the  execution  of 
the  bond  in  suit) ,  with  regard  to  the  condition  of  the  public  funds. 

Against  the  plaintiff's  objection,  the  witness  was  permitted  to  testify 
as  follows  :  —  "  Mr.  Shoemake  told  me  that  there  was  over  $2,000  in 
the  summer  of  1858,  that  he  was  behind  as  treasurer  of  the  county,  and 
he  wanted  an  arrangement  made  by  which  I  should  pay  it.  I  agreed  to 
fix  it  up,  if  Moreland  would  secure  me.  I  afterwards  saw  Moreland,  and 
he  agreed  to  do  so,  but  never  done  it,  and  the  arrangement  was  not  per- 
fected. This  conversation  was  about  August  20th,  1858."  Against 
the  plaintiff's  objection,  likewise,  one  Coolbaugh  was  permitted  to  tes- 
tify, "  That  the  said  Jno.  H.  Shoemake,  in  the  summer  of  1858,  stated 
in  the  presence  of  Coolbaugh,  that  he,  the  said  Shoemake,  was  then  be- 
hind with  the  county  of  Mahaska,  in  the  sum  of  about  $2,700."  The 
inaterialit}'  and  decisive  importance  of  this  testimony'  are  apparent  from 
the  statement  of  the  case  above  given,  and  from  the  report  of  the  ref- 
erees, and  the  judgment  of  the  Court  thereon  ;  and  whether  this  cause 
shall  be  affirmed  or  reversed,  depends  solely  upon  the  admissibility  in 
law  of  this  evidence^ 

The  question  which  thus  arises  upon  the  record  is  one  which  has 
never  before  been  presented  to  this  Court.  This  fact  as  well  as  the 
state  of  the  authorities  respecting  it,  justifies,  if  it  does  not  indeed  re- 
quire, the  setting  forth  of  the  views  we  entertain,  somewhat  at  length. 
It  is  the  just  observation  of  one  of  the  most  learned  as  well  as  experi- 
enced of  American  jurists,  that  "  The  rules  of  evidence  are  of  great  im- 
portance, and  cannot  be  departed  from  without  endangering  private 
as  well  as  public  rights.  Courts  are  therefore  extremely  cautious  in  the 
introduction  of  any  new  doctrines  of  evidence  which  trench  upon  old  and 
established  principles."  Per  Story,  J.,  in  Mcholls  v.  Webb,  8  Wheat.  332. 

We  have  conducted  our  examination  of  this  question,  fully  impressed 
with  the  conviction  that  it  is  dangerous  to  innovate,  though  it  must  be 
admitted  to  be  sometimes  necessary  to  do  so,  and  are  gratified  in  the 
belief  that  the  conclusion  which  we  have  reached  neither  involves  the 
introduction  into  the  law  of  evidence  of  any  new  principle  or  the  sub- 
verting of  any  old  one.  Let  us  now  look  at  the  nature  of  the  case,  and 
the  attitude  and  situation  of  the  parties;,  for  "all  questions  of  evi- 
dence," says  Abbott,  C.  J.,  in  Doe  v.  Pettdl,  5  B.  &  Aid.  224,  "  must 
be  considered  with  reference  to  the  particular  circumstance  under  which 
it  is  offered."  Lord  Mansfield  remarked  in  one  case,  "  We  do  not  sit 
here  and  take  the  rules  of  evidence  from  Keble  or  from  Siderfln ; "  and 
in  another  suit  admitted  evidence  of  an  unusual  character,  "  from  the 
particular  circumstances  of  the  case."  Ulytnery.  Littler,  1  W.  Black.  345. 
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This  action  was  against  the  sureties  in  the  "  new  or  additional  bond," 
of  the  deceased  county  treasurer.  The  bond  was  not  retrospective  in 
its  terms.  Consequently,  while  the  sureties  would  be  bound  for  the 
public  moneys  in  the  hands  of  their  principal,  at  the  time  of  the  execu- 
tion of  the  bond  in  suit,  although  a  previous  bond  then  existed  with 
different  sureties,  and  also  for  money  subsequentlj*  coming  into  his 
hands,  j'et  they  would  not  be  bound  for  his  past  derelictions  of  duty  or 
misconduct.  Townsend  v.  Everett,  4  Ala.  607 ;  Farrar  v.  United 
States,  5  Tet.  373 ;  -Post  Master,  &c.  v.  Norvell,  1  Gilpin,  126  ;  Myers 
V.  United  States,  1  McLean,  493 ;  United  States  v.  Linn,  1  How. 
(U.  S.)  104. 

The  inquirj',  then,  as  to  the  state  of  Shoemake's  accounts,  at  and  be- 
fore the  time  the  bond  in  suit  was  executed,  was  one  of  indispensable 
importance.  It  may  be  inferred  from  the  report  of  the  referees,  that 
his  official  books  and  papers  threw  no  light  upon  this  subject.  In  this 
exigency,  the  sureties  offered  the  testimon}'  of  which  the  plaintiff  now 
complains.  This  testimony^  consisted  of  the  verbal  admissions  of  their 
principal  on  two  separate  occasions,  and  to  two  different  persons,  prior 
to  the  execution  of  the  bond  in  suit,  that  he  was  behind,  as  treasurer  of 
the  county,  in  the  sum  of  about  $2,700.  .  .  . 

If  these  same  facts  had  appeared  by  written  entries  or  statements,  the 
deceased  party  being  in  a  position  to  know  the  facts,  and  the  facts  be- 
ing undeniablj-  adverse  to  his  interest,  there  is  no  question  as  to  their 
being  receivable  in  evidence.  All  the  authorities  would  here  agree. 
See  particularly  Rev.  §  3998 ;  Goss  v.  Watlington,  3  Brod.  &  Bing. 
132,  where  the  entries  in  the  books  of  his  office  of  a  deceased  tax  col- 
lector were  held  admissible  against  his  surety  on  his  official  bond ;  Mid- 
dleton  V.  Melton,  10  Barn.  &  Cress.  317,  where  the  same  principle  was 
extended  to  entries  on  private  books,  kept  bj-  the  partj'  for  his  own 
convenience,  whereby  he  charged  himself  with  the  receipts  of  sums  of 
money ;  1  Greenl.  Ev.  147,  et  seq.  ;  1  Phill.  Ev.  293,  et  seq.  ;  Hicham 
v.  Midgway,  10  East,  109 ;  s.  c.  2  Smith  L.  C.  193,  with  English  and 
American  notesj  Townsend  v.  Everett,  4  Ala.  607,  where  the  annual 
settlements  of  a  treasurer,  being  acts  required  bj-  law,  were  admitted 
against  his  sureties  ;  5  How.  (U.  S.)  29  ;  9  W.  &  S.  109  ;  Doe  v.  Tur- 
ford,  3  B.  &  Ad.  898,  and  remarks  of  Mr.  Justice  Parke  as  to  distinc- 
tion between  entries  in  the  course  of  business,  and  entries  against  the 
interest  of  the  party  making  them.  If  the  entr^-  is  contemporaneous, 
and  made  in  the  course  of  business  by  an  indifferent  party  since  de- 
ceased, it  is  even  held  that  it  need  not  be  an  entrj-  against  the  interest 
of  the  party  making  it.  Dow  v.  Sawyer,  29  Maine,  118  ;  Augusta  v. 
Windsor,  19  Maine,  317  (1841)  ;  Nicholls  v.  Webb,  8  Wheat.  337;  1 
Smith  L.  Cas.  333  (top  and  notes) ;  1  Greenl.  Ev.  115,  note  and  cases 
above  cited.    But  see  Rev.  §  3998. 

But  where  the  entrj',  declaration,  or  written  statement  is  a  private  one 
and  is  not  admissible  as  being  original  evidence,  that  is,  as  being  part 
of  the  res  gestae,  then  generally,  if  not  invariably,  to  be  admitted  against 
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third  pai'ties  the  person  who  made  it  must  be  deceased,  and  it  must 
have  been  hostile  to  his  pecuniary  interest  when  made.  See  authorities 
above  cited,  also  Roe  v.  Rawlings,  7  East,  279 ;  Chase  v.  Smith,  5 
Vt.  551 ;  Burton  v.  Scott,  3  Gand.  399 ;  Holliday  v.  Littlepage,  2 
Munf.  316;  Thompson  v.  Stevens,  2  Nott  &  MeC.  493;  where  on  a 
ground  not  very  clearly  defined,  a  certificate  of  a  deceased  attorney  was 
admitted  to  show  who  paid  certain  costs;  Parker  v.  The  State,  8 
Blaclif.  292,  where  principal's  letter  admitting  a  liability  was  received 
against  his  surety,  but  qumre?  and  compare  with  The  Governor  v. 
Shelby,  2  Blackf.  26  ;  and  with  ^yaws  v.  The  State,  13  Ala.  787  ;  Ron. 
durant  v.  Bank,  &c.,  7  Ala.  830 ;  4  Id.  607 ;  Townsend  v.  Kerns,  2 
Watts,  180 ;  Harriman  v.  Brown,  8  Leigh,  697 ;  where  the  admis- 
sions of  a  party  who  could  not  be  compelled  to  testifj-  and  which  were 
against  his  interest,  were  received  as  if  he  were  deceased,  sed  quaere  ? 
and  contra,  GhurchiU  v.  Smith,  16  Vt.  560. 

In  the  case  at  bar  the  declarations  were  verbal,  and  the  question  j'et 
remains  to  be  considered  whether  verbal  admissions  stand  upon  the 
same  footing  as  written  ones. 

Aside  from  the  superior  weight  and  value  due  to  declarations  reduced 
to  writing,  we  did  not  suppose  any  distinction  could  be  justly  drawn  in 
principle  between  these  and  oral  or  parol  declarations.  We  have  been 
led  to  examine  this  question  as  to  an  alleged  difference  in  this  regard, 
as  fully  as  the  time  and  means  at  our  disposal  would  allow,  in  conse- 
quence of  an  observation  of  the  late  Chief  Justice  Shaw,  and  of  the 
American  editors  of  Phillipps  on  Evidence.  In  treating  of  the  general 
subject  of  the  admissibility  of  "  Declarations  bj'  deceased  persons 
against  their  interest,"  these  editors  remark:  "We  believe  not  one 
[case]  has  gone  the  length  of  saying  that  the  oral  declaration  of  a  per- 
son, however  much  it  may  militate  against  his  interest,  shall  be  re- 
ceived merelj'  upon  the  ground  that  he  is  dead."  3  Phill.  Ev.,  Cowen  & 
Hill's  Notes,  260.  It  was  held  in  Lawrence  v.  Kimball,  1  Met.  524,  in 
an  action  by  the  plaintiff  against  the  assessors  for  ordering  his  property 
sold  for  taxes  which  were  in  fact  paid,  that  a  deceased  collector's  state- 
ment in  a  conversation  with  a  third  person,  that  the  tax  in  question  had 
been  paid,  was  not  admissible  in  evidence,  not  being  part  of  the  res 
gestae,  and  not  being  in  writing.  "It  is  argued,"  says  Chief  Justice 
Shaw,  in  delivering  the  opinion  of  the  Court  in  this  case,  "  that  the 
evidence  was  within  another  exception  to  the  rule  respecting  hearsay, 
viz.,  being  an  admission  against  his  interest  at  the  time.  Higham  v. 
Ridgway,  10  East,  109.  But  we  think  this  has  been  confined  wholly 
to  cases  of  entries  made  in  books,  &c.,  by  a  person  deceased,  in  rela- 
tion to  a  matter  contrary  to  his  interest  at  the  time."  The  "  looseness  / 
and  uncertainty  of  mere  verbal  statements  "  compared  with  the  "  cleaf-l 
ness  and  certainty  of  written  memoranda,"  is  the  ground  of  the  (alleged)/ 
distinction.  And  a  similar  view  was  taken  in  the  prior  case,  in  thej 
same  court,  oi  Framingham,  &c.,  Co.  v.  Barnard,  2  Pick.  532. 

In  consequence  of  these  statements,  so  deservedly  entitled,  from  their 
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source,  to  great  weight  and  credit,  we  have  been  led  to  explore  this 
question  to  its  foundation,  and  are  constrained  to  the  conclusion  that 
the  cases  do  not  establish  anj'  distinction  in  this  regard,  in  principle, 
between  oral  and  written  admissions.  We  will  take  a  brief  view,  first 
of  the  English,  and  then  of  the  American  authorities. 

Mr.  Phillipps,  treating  of  the  subject  (Evr.  vol.  1,  p.  310),  saj'S  :  "  In 
the  cases  which  have  been  referred  to,  it  will  have  been  noticed  that  the 
declarations  have,  in  most  instances,  consisted  of  memoranda  or  en- 
tries ;  but  from  several  of  the  examples  it  ma}'  be  collected  that  verbal 
declarations  are  admissible  though  unaccompanied  by  any  writing  or  by 
any  act  done."  In  the  note  he  remarks  :  "  Verbal  declarations  may  be 
thought  of  inferior  weight  to  those  written,  as  being  more  carelessly 
made,  and  being  often  unfaithfully  reported ;  they  are,  besides,  less  fre- 
quently connected  with  anj'  course  of  business."  1  Phil.  Ev.  310,  and  note. 

Mr.  Starkie  regards  ' '  the  rules  by  which  the  reception  of  this  class 
of  evidence  is  governed  as  not  very  strictly  defined,"  1  Ev.  44  ;  j-et 
considers  it  "  as  an  established  principle  of  evidence,  that  if  a  party 
who  has  peculiar  knowledge  of  the  fact,  by  his  written  entrj-,  or  even 
declaration  concerning  it,  charges  himself  or  discharges  another,  upon 
whom  he  would  otherwise  have  a  claim,  such  entry  is  admissible  evi- 
dence of  the  fact,  after  the  death  of  the  party  ;  "  Id.  355  ;  "  and  oral 
declarations  depend  partly  upon  the  same  principles  with  written  en- 
tries, but  are  far  weaker  in  degree."    Id.  365,  Note,  p.  7,  Am.  Ed. 

The  most  recent  English  author  on  evidence  is  Mr.  Best.  In  his 
late  work  he  lays  down  the  rule  that  declarations  against  interest,  made 
by  deceased  parties,  are  receivable  in  evidence  in  proceedings  between 
third  persons,  at  least  when  theji-  were  made  against  their  pecuniary 
interest.  Best  on  Ev.  577,  §  483-5  (2  Lond.  ed.  1855).  He  thus  con- 
tinues :  "In  both  classes  of  cases,  viz.,  declarations  against  interest 
and  declarations  in  the  ordinary  discharge  of  dutj',  the  evidence  com- 
monly appears  in  a  written  form,  and  it  has  even  been  made  a  question 
whether  this  is  not  essential  to  its  admissibility.  Fursdon  v.  Glogg, 
10  M.  &  W.  572.  The  inclination  of  the  authorities,  however,  is  rather 
to  the  effect  that  verbal  declarations,  answering  of  course  the  requisite 
conditions,  are  equallj'  receivable,  and  it  seems  difficult  to  establish  a 
distinction  in  principle  between  the  cases."     Id.  §  485. 

The  doctrine  is  thus  stated  by  Parke,  J.,  in  10  B.  &  C.  317:  "The 
general  rule  undoubtedly  is,  that  facts  must  be  proved  bj-  testimony  on 
oath.  This  case  falls  within  the  exception  necessarilj'  engrafted  upon 
that  rule,  viz.,  that  an  admission  of  a  fact  by  a  deceased  person  which 
is  against  the  interest  of  the  party  making  it  at  the  time,  is  evidence  of 
that  fact  as  between  third  persons." 

It  would  require  too  much  space  to  refer  to  the  English  cases  in 
detail  where  verbal  admissions  have  been  received,  and  we  therefore 
content  ourselves  with  citing  those  that  we  have  found  and  examined. 
Jvat  V.  Finch,  1  Taunt.  (1808)  141,  per  Chief  Justice  Mansfield ; 
Strode  v.  Winchester,  1  Dick.  397  (1767),  per  Lord  Camden,  Ch. ;  Doe 
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v.  Williams,  1  Cowp.  621  (1777),  per  Lord  Mansfield ;  Doe  v.  Pettett, 
5  Ba,rn.  &  Aid.  (1821)  223  ;  Davis  v.  Pearce,  2  D.  &  E.  53  ;  I)oe  v. 
Jones,  1  Camp.  367;  Barker  v.  Bay,  2  Euss.  63  (a.  d.  1826),  per 
Lord  Eldon,  who  declared  that  "  the  cases  fully  satisfy  me  that  evi- 
dence is  admissible  of  declarations  made  by  (deceased)  persons,  who 
have  knowledge  of  the  subject  to  which  such  declarations  refer  and 
where  their  interest  is  concerned,  and  the  only  doubt  I  have  enter- 
tained was  as  to  the  position  (contended  for  by  counsel)  that  you  are  to 
receive  evidence  of  declarations  where  there  is  no  interest."  See  also 
valuable  brief  of  Mr.  Heald  in  2  Euss.  63  ;  Peaceable  v.  Watson,  4 
Taunt.  16  ;  and  see  opinions  of  Lords  Brougham  and  Campbell,  in  the 
celebrated  Sussex  Peerage  Case,  11  CI.  &  Fin.  85,  111,  113,  seemingly 
ignoring  any  distinction  between  verbal  declarations  and  written  state- 
ments. Mr.  Greenleaf  thus  states  the  doctrine:  "But  declarations  of 
the  other  class  of  wliich  we  are  now  to  speak,  are  secondary  evidence, 
and  are  received  only  in  consequence  of  the  death  of  the  person  making 
tliem-  This  cUss  embraces  not  only  entries  in  books,  but  all  other 
declarations  or  statements  of  facts,  verbal  or  in  writing,  and  whether 
they  were  made  at  the  time  of  the  fact  declared  or  at  a  subsequent  day. 
But  to  render  them  admissible  it  must  appear  that  the  declarant  is 
deceased ;  that  he  possessed  competent  knowledge  of  the  facts  or  that 
it  was  his  duty  to  know  them,  and  that  the  declarations  were  at  vari- 
ance with  his  interest.  When  these  circumstances  concur  the  evidence 
is  received,  leaving  its  weight  and  value  to  be  determined  by  other 
considerations."  1  Greenl.  Ev.  §  147.  "The  ground  upon  which  this 
evidence  is  received  is  the  extreme  improbability  of  its  falsehood  "  (Id. 
§  148),  and  (it  might  have  been  added)  the  necessit}'  of  the  case.  Mr. 
Greenleaf  supports  his  text  wholly  by  reference  to  the  English  decisions. 
In  general,  when  the  question  has  arisen  in  American  Courts,  it  does 
not  appear  to  have  been  very  thoroughly  considered.  The  reception  of 
verbal  admissions  against  his  interest,  and  where  the  declarant  is  dead, 
is  supported  by  the  following  cases,  more  or  less  strongly :  White  v. 
Chouteau,  10  Barb.  202 ;  s.  c.  again,  1  E.  D.  Smith,  493 ;  People  v. 
Blakely,  4  Park.  Cr.  Eep.  176  ;  Holliday  v.  Littlepage,  2  Munf.  316  ; 
Prather  v.  Johnson,  3  Harris  &  J.  487  (meagre  case)  ;  Trego  v.  IIuz- 
zard,  19  Pa.  St.  Eep.  440  ;  s.  c.  35  Id.  9  ;  see  also  25  Id.  334  ;  Bespub- 
Kca  V.  Davis,  3  Yeates,  128  (meagre  case)  ;  Simenton  v.  Bouchar,  2 
Wash.  C.  C.  473  (no  authorities  or  discussion)  ;  Coleman  v.  Frazier 
(a.  d.  1856),  4  Eich.  S.  C.  147 ;  Hinckley  v.  Davis,  6  N.  H.  210 ; 
Gilchrist  v.  Martin,  1  Bailey  Eq.  492 ;  White  v.  Chouteau,  10  Barb. 
202,  which  is  fully  in  point.  The  case  was  this:  The  plaintiff,  a 
broker,  sued  in  his  own  name  for  goods  sold,  the  owner,  Tully  by 
name,  being  dead.  It  became  material  for  the  plaintiff  to  prove  his 
interest  in  the  matter  to  entitle  him  to  maintain  the  action,  and  for  this 
purpose  he  offered  to  prove,  1st.  The  deceased  owner's  (Tully)  verbal 
declaration  that  he  had  received  the  broker's  guaranty ;  2d.  His 
declaration  that  the  broker  had  made  a  sale  and  he  had  received  the 
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money  on  the  broker's  guaranty.  It  was  decided  that  the  former  dec- 
laration, not  being  opposed  to  the  owner's  interest,  was  inadmissible, 
but  that  the  latter  was  at  variance  with  his  interest  and  therefore  com- 
petent. Edwards,  J.,  in  pronouncing  the  opinion  of  the  Court  in  this 
ease,  says :  "  The  first  question  to  be  considered  upon  this  testimonj',  is 
as  to  how  far  the  admissions  of  TuU}'  (the  owner)  are  evidence  against 
the  defendants ;  it  having  been  satisfactorily  proved  that  he  was  dead 
at  the  time  of  the  trial.  The  exception  to  the  general  rule  as  to  hear- 
say testimony  is,  that  where  the  declarant  is  deceased,  and  where  it 
appears  that  he  possessed  competent  knowledge  of  the  facts,  and  that 
his  declarations  were  at  variance  with  his  interest,  they  are  admissible 
in  a  suit  between  third  persons,  and  such  declarations  need  not  be  in 
writing.  Imt  v.  Finch,  1  Taunt.  141 ;  4  Id.  16  ;  1  Greenl.  Ev.  §  147. 
The  declaration  of  Tullj'  that  he  had  received  the  plaintiff's  guaranty, 
would  not  be  at  variance  with  his  interest,  but  his  .declaration  that  he 
had  made  a  sale  and  received  the  money  upon  the  plaintiffs  guaranty, 
was  clearly  against  his  interest,  for  it  was  an  admission  that  his  debt 
had  been  satisfied  by  the  plaintiff."  10  Barb.  202,  210  (a.  d.  1850). 
The  same  case  was  again  determined  in  1  E.  D.  Smith,  493,  where  the 
same  doctrine  was  followed.  The  case  of  Coleman  v.  Frazier,  above, 
goes  a  much  greater  length  than  the  case  at  bar  requires  us  to  go. 
That  case  was  briefly  this :  The  defendant,  a  postmaster,  was  sued  for 
negligence  in  permitting  monej*  to  be  stolen  from  the  office  by  one 
Meigs,  between  whom  and  the  defendant  there  was  no  privity  of  anj' 
sort ;  Meigs  admitted  that  he  stole  the  money,  and  the  Court  sanctioned 
the  reception  of  the  admission,  as  testimon}'  to  charge  the  defendant, 
on  the  ground  that  "  it  was  the  admission  of  an  act  committed  by  the 
party,  against  his  interest,  and  subjecting  him  to  infamy  and  heavy 
penal  consequences,  and  who  was  dead  at  the  trial."  Says  the  Court: 
"  The  admission  of  such  testimony  arises  from  necessity,  and  the  cer- 
tainty that  it  is  true  from  the  want  of  motive  to  falsify."  In  many  of 
its  features  this  case  is  most  strikingly  apposite  to  the  one  under 
consideration. 

Hinckley  v.  Davis,  supra,  was  decided  by  a  court  of  the  highest 
respectability,  and  we  regard  it  as  being  in  every  respect  in  point.  The 
action  was  against  a  surety  on  a  note.  The  defence  of  the  surety  was 
that  Blood,  the  principal,  had  paid  the  note  by  keeping  the  sheep  for 
the  plaintiff.  It  became  material  to  ascertain  the  price  of  the  keeping. 
The  plaintiff  introduced  a  witness  who  swore  that  Blood,  while  he  was 
keeping  the  sheep,  said  he  was  to  have  only  $1  per  j-ear  for  each  sheep. 
It  appearing  that  Blood  was  dead,  the  evidence  was  adjudged  rightly 
received.  Per  Richardson,  Ch.  J.:  "The  admissions  of  Blood  were 
made  at  a  time  when  no  motive  to  misrepresent  the  matter  can  be  con- 
ceived. They  were  admissions  against  his  interest.  He  is  now  dead, 
and  cannot  be  called  as  a  witness,  and  his  admission  related  to  a  matter 
with  which  he  must  have  been  well  acquainted."  "The  evidence  re- 
sults, in  such  a  case,  from  the  improbability  of  a  man's  admitting  as 
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true  what  he  knows  to  be  false,  against  his  interest,"  and  the  Court 
cites  some  of  the  English  cases  before  referred  to  in  this  opinion,  The 
declarations  of  Blood  were  no  part  of  the  res  .gestae,  for  the  res  gestce 
would  be  the  actual  contract  between  Blood  and  the  plaintiff.  The 
analogies  of  the  law  also  favor  the  reception  of  the  evidence  in  the 
case  at  bar.  There  are  cases  where  the  admissions  of  strangers  to 
the  suit  are  receivable.  Thus  the  verbal  admissions  of  a  party  whom 
the  sheriff  permitted  to  escape,  or  failed  to  arrest  on  civil  process,  are 
evidence  in  an  action  against  the  sheriff  to  show  the  extent  of  liability 
of  the  party  escaping,  or  not  arrested,  and  this,  whether  he  can  or  can- 
not be  examined  as  a  witness,  and  without  regard  to  whether  they  were 
made  before  or  after  the  service  of  the  writ.  Pugh  v.  McRae,  2  Ala. 
393  ;  Rogers  v.  Jones,  7  B.  &  C.  86  ;  Strong  v.  Wheeler,  5  Pick.  410, 
and  see  1  Greenl.  Ev.  §  181,  for  similar  cases. 

Our  examination  and  survey  of  this  subject  may  be  thus  summed  up. 
This  species  of  evidence  being  somewhat  anomalous  in  its  character, 
and  standing  on  the  ultima  ihule  of  competent  testimony,  is  not  highly 
favored  by  the  courts,  and  the  tendency  is  rather  to  restrict  than  to 
enlarge  the  right  to  receive  it,  or  at  least  to  require  the  evidence  to  be 
brought  clearly  within  all  the  conditions  requisite  for  its  reception. 
From  the  unbroken  current  of  English  and  the  decided  preponderance 
of  American  authority,  we  think  the  present  state  of  the  law  is,  that  j 
verbal  declarations  are  receivable,  when  accompanied  by  the  following  \ 
prerequisites :  1st.  The  declarant  must  be  dead.  To  this  we  believe 
the  English  cases  make  no  exception.  Mere  absence  from  the  jurisdic- 
tion will  not  answer.  Brewster  v.  Doane,  2  Hill  (N.  Y.),  537,  and 
cases ;  Moore  v.  Andrews,  5  Port.  Ala.  107.  Although  by  the  course 
of  decisions  in  some  of  the  States,  with  reference  to  written  entries, 
&c.,  absence  might  possibly  be  treated  as  equivalent  to  death.  See  1 
Greenl.  Ev.  §  163,  and  note  ;  8  Watts,  77  ;  1  Smith  L.  Cas.  340  (top)  ; 
as  to  insanity.  Union  J3ank  v.  Knapp,  3  Pick.  96.  As,  in  the' case  at 
bar,  the  declarant  was  deceased,  we  need  not  decide  whether  death  is, 
in  all  cases,  an  indispensable  condition.  We  need  only  say,  that  prob- 
ably the  courts  would  not  be  inclined  to  relax  the  rule  so  as  to  dispense 
with  this  condition,  unless  it  might  be  in  the  case  of  confirmed  insanity. 
2d.  The  next  prerequisite  is,  that  the  declaration  must  have  been  ] 
against  the  interest  of  the  declarant  at  the  time,  and  that  interest  must 
be  a  pecuniary  one.  That  it. would  have  subjected  the  party  to  penal 
consequences  is  not  sufflcient,  although  this  would  add  to  the  weight  of 
the  testimony.  Davis  v.  Lloyd,  1  C.  &  K.  275 ;  11  CI.  &  Fin.  85. 
The  conflict  of  the  declaration  with  the  pecuniary  interest  of  the  party, 
must  be  clear  and  undoubted,  as  this  is  the  main  ground  upon  which 
the  admissibility  of  this  species  of  evidence  rests.  3d.  The  declaration  i 
must  be  of  a  fact  or  facts  in  relation  to  a  matter  concerning  which  the 
declarant  was  immediately  and  personally  cognizable.  11  M.  &  W.  773. 
As  the  evidence  is  admitted  because  the  declaration  is  against  interest, 
it  is  not  indispensable  that  it  should  accompany  an  act,  bat  if  not  so 
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accompanied  it  very  greatly  depreciates  its  value.  Phillipps  Ev.  vol.  1, 
p.  310 ;  1  Greenl.  Ev.  §  147 ;  luat  v.  Finch,  1  Taunt.  141  ;  White  v. 
Chateau,  1  E.  D.  Smith,  493,  and  eases  supra.  4th.  In  addition,  the 
Court  should,  upon  the  circumstances  of  the  particular  case,  be  satis- 
fled  that  there  was  no  probable  motive  to  falsity  the  fact  declared  ;  as 
where  the  declaration  is  made  ante  litem  motam,  or  at  a  period  so  re- 
mote as  to  preclude  all  suspicion  that  it  was  manufactured  for  the  occa- 
sion. Gilchrist  v.  Martin,  1  Bailey  Eq.  492,  and  cases  supra.  When 
all  of  these  conditions  are  met,  the  evidence  is  received  for  what  it  is 
worth,  and  its  weight  and  value  depend  upon  the  circumstances  of  the 
particular  case. 

Under  the  guidance  of  these  principles,  as  applied  to  the  case  at  bar, 
considering  the  nature  of  the  admissions  as  being  indisputablj'  against 
the  declarant's  pecuniary  interest,  and  involving  disgrace  if  not  crime  ; 
the  time  of  the  admissions  being  not  only  ante  litem  motam  but  before 
the  execution  of  the  bond  in  suit ;  the  absence  of  all  conceivable  motive 
to  falsify ;  and  the  impracticability  of  procuring  other  evidence  touch- 
ing the  same  matters,  the  Court  are  of  opinion  that  the  evidence  of  the 
witnesses,  White  and  Coalbaugh,  was  properly-  received. 

To  guard  against  misapprehension,  we  desire  to  say,  that  it  does  not 
necessarily-  follow  that  this  evidence  could  have  been  admitted  in  an 
action  against  the  sureties  on  the  bond,  existing  at  the  time  when  the 
admissions  in  question  were  made ;  nor  does  it  follow  in  all  possible 
cases,  that  all  declarations  against  interest  of  a  deceased  principal  are 
competent  testimony  for  or  against  sureties.  Each  case  must  stand 
upon  its  own  circumstances,  and  be  judged  by  the  general  rules  above 
set  forth. 

Judgment  affirmed.} 

^  Taylor  (1  Evid.  d.  669,  8th  ed.)  says  of  one  of  the  common  statements  as  to  decla- 
rations against  interest,  viz.  that  tlie  declarant  must  have  had  "  a  competent  if  not  a 
peculiar  knowledge  of  the  facts,"  that  it  is  "law  taken  for  granted."  Other  similar 
qualifications  are  sometimes  made  for  which  it  may  be  thought  that  there  is  no  sufficient 
ground  of  authority  ;  e.  g.  the  statement  that  the  declarations  must  have  been  made 
ante  litem  motam,  a  circumstance  only  required  in  the  case  of  those  relating  to  matters  of 
public  or  general  interest  and  of  pedigree.  (1  Tayl.  Ev.  s.  628,  8th  ed. )  So  of  the  sug- 
gestion that  there  must  have  been  no  interest  to  misstate  (see  Taylor  v.  Witham,  ante, 
p.  575),  and  that  the  declarant  must  have  been  competent  to  testify  if  living  (see  Glea- 
dow  V.  AiMn,  1  Cr.  &  M.  p.  423,  per  Bayley,  J.).  At  one  time  it  was  formulated  that 
the  declaration  should  be  by  "  a  person  having  knowledge  of  a  fact  and  no  interest  to 
falsify  it,"  per  Lord  EUenborough,  in  Roe  d.  Brune  v.  Bawlings,  7  East,  p.  290  ;  and 
again :  "  The  ground  upon  which  this  evidence  has  been  received  is  that  there  is  a  total 
absence  of  interest  in  the  persons  making  the  entries  to  pervert  the  fact,  and  at  the  same 
time  a  competency  in  them  to  know  it ; "  per  Lord  EUenborough  in  Doe  d.  Reeee  v. 
Robson,  15  East,  p.  34.  But  this  was  discredited  by  Lord  Eldon,  in  1826,  in  Barker  v. 
Ray,  2  Russell,  p.  76.  It  was  argued  there  that  it  is  enough  if  there  be  "  merely,  with 
a  competent  knowledge,  the  non-existence  of  an  interest  to  pervert."  Lord  Eldon 
doubted  that,  and  desired  "not  to  be  considered  bound  by  that  as  a  rule  of  evidence." 
Taylor  (1  Evid.  ».  670,  8th  ed.),  remarks  that  "it  is  now  fully  determined,  first,  that 
the  statement  or  entry  must  be  against  the  interest  of  the  person  making  it ;  and,  sec- 
ondly, that  the  interest  must  be  of  a  pecuniary  or  proprietary  nature."  —  Ed. 
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(/.)  DECLARATIONS  BEARING  UPON  THE  PHYSICAL  OR 
MENTAL  CONDITION  OF  THE  DECLARANT,  OR  UPON 
HIS    INTENTION. 

CHAPIN  V.   MARLBOROUGH. 

Supreme  Judicial  Court  op  Massachusetts.     1857. 

[Reported  9  Gray,  244.] 

Action  of  tort  for  injuries  received  by  the  plaintiff  on  the  11th  of 
January,  1856,  from  a  defect  in  a  highway.  At  the  trial  in  the  Court 
of  Common  Pleas,  before  Mellen,  C.  J.,  the  plaintiff  called  a  phy- 
sician, who  testified  "  that  he  saw  the  plaintiff  for  the  first  time  on  the 
2d  day  of  June,  1856,  and  that  the  plaintiff  showed  him  his  leg  and 
wished  him  to  examine  it;  that  the  plaintiff  complained  of  extreme 
pain  in  the  leg ;  and  said  he  had  been  struck  bj'  a  horse,  some  number 
of  months  before,  four  or  five  months  before,  on  that  leg."  To  this 
narration  the  defendants  objected ;  but  the  court  admitted  the  testi- 
mony. The  verdict  was  for  the  plaintiff,  and  the  defendants  alleged 
exceptions.  X  Q.  A.  Griffin^  for  the  defendants.  G.  H.  Train,  for  the 
plaintiff.  Metcalf,  J.  The  exception  must  be  sustained,  which  was 
taken  to  the  admission  of  the  plaintiff's  statement  to  his  physician  that 
his  leg  had  been  struck  by  a  horse.  It  was  a  statement  of  a  fact,  and 
was  used  as  evidence  of  that  fact.  It  was  therefore  wrongly  admitted. 
Willis  V.  Bernard,  8  Bing.  382.  The  rule  of  evidence,  in  cases  like 
this,  was  rightly  announced  by  Mr.  Justice  Bi^elow,  in  Bacon  v.  Charl- 
ton, 7  Cash.  586.  .  .  .  The  defendants  are  entitled  to  a  new  trial,  in 
consequence  of  the  admission  of  the  plaintiff's  statement. 

Exceptions  sustained.''- 


BARBER  AND  WIFE  v.   MERRIAM. 

Supreme  Judicial  Court  of  Massachusetts.     1865. 

[ReporUd  11  Allen,  322.]  « 

ToKT  to  recover  damages  for  personal  injuries.  Verdict  for  the  plain- 
tiff. Defendant  alleged  exceptions.  G.  Putnam,  Jr.,  for  the  defend- 
ant ;  B.  M.  Morse,  Jr.,  for  the  plaintiff.  Bigelow,  C.  J.  .  .  .  The 
other  objection  relied  on  in  support  of  the  exceptions  is  also  untenable. 
In  Bacon  v.  Charlton,  7  Cush.  581,  586,  it  was  held  that  a  party  to  an 
action  might  give  in  evidence  his  own  complaints,  exclamations,  and 
expressions,  such  as  usually  and  naturally  accompany  and  indicate 
bodily  pain  or  injury ;  but  that  all  statements  of  facts  and  narrations 

1  Compare  Eunt  v.  Boston,  152  Mass.  168.     <'  The  statement  of  facts  is  condensed; 
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of  prior  occurrences  bj  him,  although  connected  with  and  relating  to 
his  maladj-  or  injury,  are  incompetent  and  ought  to  be  excluded.  It 
was  intimated  in  that  case  that  a  different  rule  might  be  applicable  to 
statements  made  by  a  patient  to  a  medical  man  ;  and,  on  consideration, 
we  entertain  no  doubt  that  there  is  a  well-founded  distinction  between 
these  two  kinds  or  species  of  evidence.  The  opinion  of  a  surgeon  or 
physician  is  necessarilj'  formed  in  part  on  the  statements  of  his  patient, 
describing  his  condition  and  symptoms  and  the  causes  which  have  led 
to  the  injur3-  or  disease  under  which  he  appears  to  be  suffering.  This 
opinion  is  clearlj'  competent  as  coming  from  an  expert.  But  it  is  obvi- 
ous that  it  would  be  unreasonable  if  not  absurd  to  receive  the  opinion 
in  evidence,  and  at  the  same  time  to  shut  out  the  reasons  and  grounds 
on  which  it  was  founded.  Such  a  course  of  practice  would  take  from 
the  consideration  of  a  court  and  jury  the  means  of  determining  whether 
the  judgment  of  the  expert  was  sound  and  his  opinions  well  founded 
and  satisfactory.  Certainly  it  ought  not  to  be  left  to  the  option  of  thg 
adverse  party  to  determine  whether  the  elements  on  which-  the  conclu- 
sions of  a  medical  witness  are  based  should  be  drawn  out  on  cross- 
examination.  The  party  producing  the  witness  and  who  relies  on  his 
opinion  should  be  allowed  the  privilege  of  showing  that  his  testimony 
as  an  expert  is  the  result  of  due  inquiry  and  investigation  into  the  con- 
dition and  s^'niptoms  of  the  patient,  both  past  and  present.  It  is  true 
that  evidence  of  the  statements  of  a  party  to  his  physician  or  surgeon 
of  his  bodilj'  ailments  and  symptoms  is  in  its  nature  hearsay,  and  is 
liable  to  some  of  the  objections  which  lie  against  that  kind  of  testi- 
monj'.  Its  admissibility  is  an  exception  to  the  general  rule  of  evidence, 
which  has  its  origin  in  the  necessitj-  of  the  case.  The  existence  of 
many  bodily  sensations  and  ailments  which  go  to  make  up  the  sj-mp- 
toms  of  disease  or  injury  can  be  known  only  to  the  person  who  experi- 
ences them.  It  is  the  statement  and  description  of  these  which  enter 
into  and  form  part  of  the  facts  on  which  the  opinion  of  an  expert  as  to 
the  conditions  of  health  or  disease  is  founded.  As  thej'  can  be  proved 
only  by  the  declarations  of  the  party  whose  bodily  condition  is  the  sub- 
ject of  inquiry,  such  declarations  must  be  admitted,  or  the  proof  of 
them  would  fail  altogether.  To  the  argument  against  their  competencj', 
founded  on  the  danger  of  deception  and  fraud,  the  answer  is,  that  such 
representations  are  competent  only  when  made  to  a  person  of  science 
and  medical  knowledge,  who  has  the  means  and  opportunity  of  observ- 
ing and  ascertaining  whether  the  statements  and  declarations  corres- 
pond with  the  condition  and  appearance  of  the  persons  making  them, 
and  the  present  existing  symptoms  which  the  eye  of  experience  and 
skill  may  discover.  Nor  is  it  to  be  forgotten  that  statements  made  to 
a  phj'sician  for  the  purpose  of  medical  advice  and  treatment  are  less 
open  to  suspicion  than  the  ordinary*  declarations  of  a  part}'.  They  are 
made  with  a  view  to  be  acted  on  in  a  matter  of  grave  personal  concern- 
ment, in  relation  to  which  the  party  has  a  strong  and  direct  interest  to 
adhere  to  the  truth.    There  can  be  no  doubt  that  testimony  of  this 
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character  has  alwaj'S  been  received  in  the  courts  of  this  commonwealth 
■without  any  serious  doubt  or  question.  In  Aveson  v.  Kinnaird,  6 
East,  188,  195,  Lord  Ellenborough  seems  to  assume  that  its  compe- 
tency is  too  clear  to  admit  of  discussion.  ...  It  is  suggested,  in  behalf 
of  the  defendant,  that  the  statements  in  the  present  ease  were  made  by 
the  plaintiff  after  the  commencement  of  this  action.  But  we  do  not  think 
that  for  this  reason  onlj'  thej'  ought  to  have  been  rejected.  It  was  a 
circumstance  which  may  have  detracted  from  the  weight  of  the  evidence 
of  the  opinion  of  the  physician,  so  far  as  it  was  founded  on  these  state- 
ments. But  as  the  statements  were  made  to  a  medical  man  and  for 
the  purpose  of  receiving  medical  advice,  they  were  competent  and 
admissible.  Exceptions  overruled.^ 


T~  KiLBURN  V.  Bennett,  3  Met.  199  (1841).  Assumpsit,  bj'  the  col- 
lector of  taxes  for  the  town  of  Groton,  to  recover  the  amount  of  a  tax 
assessed  upon  the  defendant  for  the  year  1839.  .  .  .  The  jury  returned 
a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions  to  the 
aforesaid  ruling  and  instructions  of  the  court. 

Parley,  for  the  defendant.     Mellen,  for  the  plaintiff. 

Wilde,  J.  The  principal  question  submitted  in  this  case  is,  whether 
the  evidence  offered  by  the  defendant  at  the  trial  was  rightly  rejected. 
In  order  to  establish  the  fact  that  the  defendant  was  not  an  inhabitant 
of  the  town  of  Groton  on  the  1st  of  May,  1839,  the  year  when  the  tax 
demanded  was  assessed,  he  proved  that  on  the  27th  of  April  of  that 
year  he  went  to  T^'ngsborough,  to.  the  house  of  Z.  Bennett,  his  brother, 
■where  he  remained  some  days  after  the  1st  of  May ;  and  for  the  pur- 
pose of  showing  with  what  intent  he  removed  to  Tyngsborough,  he 
offered  to  prove  that  about  three  weeks  before  his  removal,  he  told  S. 
Shattuck,  in  whose  house  he  resided,  that  he  should  leave  Groton  be- 
fore the  1st  of  May,  and  move  with  his  family  to  Tyngsborough,  to 
reside  ■with  his  brother,  and  make  his  house  a  home  until  he  went  to 
Illinois.  The  court  held  that  this,  being  the  mere  declaration  of  the 
defendant,  was  not  competent  evidence  in  his  favor,  and  it  was  rejected. 
The  general  rule  undoubtedly  is,  that  a  party  cannot  give  in  evidence 
his  own  declarations  in  his  favor,  unless  they  accompany  some  act,  and 
are  a  part  of  the  res  gesta.  But  it  appears  to  us  that  the  declarations 
offered  to  be  proved  are  within  the  qualification  of  the  rule.  They  were 
made  in  the  ordinary  course  of  business,  and  in  relation  to  the  defend- 
ant's removal ;  and  they  were  made  to  the  owner  of  the  house  in  which 
he  was  at  the  time  residing.    This  giving  notice  of  his  intended  re- 

,  1  1  Greenl.  Ev.  (14th,  ed.)  p.  138,  note  (h),  I  Tayl.  Ev.  (8th  ed.)  s.  58Q, 
Blandy'a  Case,  18  How.  St,  Tr.  1135  et  aeq.  The  modern  cases  on  this  particular  topic 
run  back  to  Aveson  v.  Kinnaird,  6  East,  188  (180.5),  a  case  which  sufficiently  indi- 
cates the  English  practice  j  but,  for  various  reasons,  it  is  a  difficult  and  uninstructive 
citation.  —  Ed. 
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moval  is  to  be  considered  an  act  which  he  might  prove  in  anj'  case  in 
which  it  became  material ;  and  if  so,  all  that  he  said,  explanatorj'  of 
his  intention  in  relation  to  his  removal,  seems  to  us  to  be  admissible  in 
evidence.  This  opinion  fully  coincides  with  the  decision  in  the  case  of 
Thorndike  v.  City  of  Boston^  1  Met.  242.  In  that  case  it  was  held 
that  a  letter  from  the  plaintiff  to  his  agent,  written  after  he  had  left 
Boston,  but  before  he  had  any  knowledge  of  a  tax  having  been  assessed 
upon  him  —  in  which  he  expressed  his  intention  not  to  return  to  Boston 
—  was  admissible.  So  his  declarations,  made  about  the  time  of  his 
departure  from  Boston,  expressing  the  same  intention,  were  admitted 
without  exception.  That  case  we  think  was  decided  on  correct  princi- 
ples, and  is  decisive  of  the  present  question.  .  .  . 

New  trial  granted} 


DuBosT  V.  Beresford,  2  Camp.  511  (1810).°  In  an  action  of 
trespass  for  destroying  a  picture  entitled  La  Belle  et  la  Mte,  made  and 
publicly  exhibited  by  the  plaintiff,  an  artist,  the  defendant,  on  a  plea  of 
not  guilty,  contended  that  the  picture  was  a  libel  upon  his  sister  and 
her  husband.  This  point,  under  the  instructions  of  the  court,  became 
material  as  bearing  upon  the  question  of  damages.  Some  witnesses 
estimated  the  value  of  the  picture  at  several  hundred  pounds.  Verdict 
for  the  plaintiff.  Damages  £5.  "  In  the  course  of  the  trial  Lord 
Ellenboeough  held,  upon  argument,  that  the  declarations  of  the  spec- 
tators while  they  looked  at  the  picture  in  the  exhibition  room  were  evi- 
dence to  show  that  the  figures  portrayed  were  meant  to  represent  the 
defendant's  sister  and  brother-in-law."  Jekyll,  Marryat,  and  Gaselee, 
for  the  plaintiff.  The  Attorney- General,  Park,  and  Brougham,  for 
the  defendant. 


Chase  v.  Lowell,  151  Mass.  422  (1890).  Tort  for  personal  in- 
juries occasioned  to  the  plaintiff  by  the  fall  of  a  shade  tree  standing 
in  Worthen  Street  in  Lowell.  After  the  former  decision,  reported  149 
Mass.  85,  the  case  was  tried  in  the  Superior  Court  before  Brigham,  C.  J., 
who  allowed  a  bill  of  exceptions  in  substance  as  follows.  .  .  .  L.  T. 
Trull  a,nd  F.  N.  Wier,  for  the  defendant ;  J.  JV.  Marshall  {J.  C. 
Burke  with  him),  for  the  plaintiff.  Knowlton,  J.  .  .  .  The  defend- 
ant excepted  to  the  admission  of  evidence  of  what  was  said  by  persons 
looking  at  the  tree  and  its  exposed  roots  while  the  street  was  being 
paved.  This  was  not  admitted  to  prove  the  truth  of  anything  stated, 
but  only  upon  the  question  whether  the  city  had  notice  of  the  defect,  or 
might  have  had  notice  of  it  by  the  exercise  of  reasonable  care  and  dili- 
gence. ...  In  the  case  at  bar,  it  appeared  that  the  earth  had  been 

1  Compare  Salem  v.  Lynn,  13  Met.  544  (1847),  Wilsmi  v.  Terry,  9  AUeii,  214 
(1864),  Wright  V.  Boston,  126  Mass.  161.  —Ed. 
'  The  case  is  condensed. 
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dug  away  from  about  the  tree,  and  the  roots  had  been  exposed  a  day 
or  more  while  the  street  was  being  paved.  The  .street  was  a  thorough- 
fare near  the  centre  of  the  city,  and  in  that  part  of  the  street  where  the 
tree  stood  were  two  churches,  a  school-house,  and  private  residences. 
The  decayed  roots  were  visible  to  persons  on  the  sidewalk  opposite,  and 
the  evidence  tended  to  show  that  large  numbers  saw  them.  All  this 
was  competent  evidence  of  the  notoriet}'  of  the  defect,  and  was  not  ob- 
jected to.  The  acts  of  persons  in  looking  at  the  roots  were  an  impor- 
tant part  of  the  evidence.  From  this  it  might  be  inferred  that  they 
noticed  the  decayed  condition  of  the  roots,  and  so  that  knowledge 
of  the  defect  became  general.  But  that  evidence  might  properly  be 
strengthened  by  introducing  as  a  part  of  the  res  gestae  the  declarations 
which  accompanied  the  acts,  and  which  characterized  them  as  acts  that 
communicated  Intelligence  of  the  condition  of  the  tree  to  those  who  ^ 
looked.  The  remarks  made  at  the  time  rendered  it  certain  that  the 
view  of  the  roots  gavenotice  of  the  defect  to  those  who  then  saw  them. 
If  the  fact  that  these  persons  looked  at  the  decayed  roots  was  compe- 
tent as  tending  to  show  the  notoriety  of  the  defect,  then  clearly  the  ac- 
companying declarations  which  tended  to  show  the  nature  of  the  act  of 
looking  were  also  competent.  .  .  .  Exceptions  overruled. 


Doe  d.  Allen  w.  Allen,  4  Perry  &  Davison,  220  ;  s.  c.  12  A.  &  E. 
451  (1840).  In  ejectment,  the  lessor  of  the  plaintiff,  John  Allen, 
claimed  under  a  devise  "  to  John  Allen,  the  grandson  of  my  said 
brother  Thomas,"  &c.  The  defendant  Thomas  Allen  claimed  under 
another  John  Allen  who,  like  the  said  lessor,  was  such  a  grandson. 
Declarations  of  the  testatrix,  made  some  months  after  the  date  of  the 
will,  that  she  had  left  the  property  to  the  John  Allen  under  whom  the 
defendant  claimed  were  received,  and  the  defendant  had  a  verdict.  A 
rule  for  a  new  trial  was  discharged.  Lord  Denman,  C.  J.  (for  th^. 
court),  said:  "The  only  remaining  point  is,  whether  the  time  when 
those  declarations  were  made,  viz.  some  months  after  the  will  was  exe- 
cuted, makes  any  difference.  Cases  are  referred  to  in  the  books  to 
show  that  declarations  contemporaneous  with  the  will  alone  are  to  be 
received,  but,  on  examination,  none  of  them  establish  such  a  distinc- 
tion. Neither  has  any  argument  been  adduced  which  convinces  us  that 
those  subsequent  to  the  will  ought  to  be  excluded.  Whenever  any  such 
evidence  of  declarations  can  be  received,  they  may  have  more  or  less 
weight,  according  to  the  time  and  circumstances  under  which  they  were 
made,  but  their  admissibility  depends  entirely  on  other  considerations. 
In  this  case,,  therefore,  the  rule  for  a  new  trial  must  be  discharged." 

Rule  discharged.^ 

1-  "It  seems  .  .  .  that  facts  afifording  an  inference  of  intention,  and  declarations 
by  the  testator  at  the  time  of  making  his  will,  are  equally  admissible.  Declarations  of 
intention,  however,  made  before  or  after  the  date  of  the  will,  are,  it  is  said,  inaiimis- 
sible.  This  distinction  does  not  appear  to  have  been  adverted  to  in  all  the  cases  which 
have  been  referred  to."  —  Wigram,  Extrins.  Evid.  pi.  187.  —  Ed. 

38 
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DOE  d.   SHALLCROSS  v.  PALMER  et  al. 

Queen's  Bench.     1851. 

[Reported  16  Q.  B.  747.]' 

Ejectment.  (The  plaintiffs  lessor  claimed  as  devisee  of  Francis 
Brookes,  who  was  heir-at-law  of  his  brother  William  Brookes.  The 
defendant  claimed  in  right  of  his  wife  Appollina,  as  devisee  of  William 
Brookes^  The  will  appeared  to  have  been  drawn  originallj'  so  as  to 
give  the  property  in  fee  to  Francis,  and  to  have  been  changed  in  Wil- 
liam's handwriting  so  as  to  give  it  to  Francis  for  life  with  remainder  to 
Appollina^  (The  question  was  whether  the  alterations  had  been  made 
before  or  after  the  execution  of  the  willTj  The  Lord  Chief  Justice 
permitted  the  jurj*  -to  look  at  the  will,  and  left  it  to  them  to  sa}' 
whether  from  the  evidence,  they  were  satisfied  that  the  alteration  was 
made  before  the  will  was  executed,  The  jury  said  they  were  so  satis- 
ped.  The  Lord  Chief  Justice  then  directed  a  verdict  for  the  defend- 
ants, with  leave  to  move  to  enter  a  verdict  for  the  lessor  of  the  plaintiff 
if  the  Court  should  be  of  opinion  that  there  was  no  admissible  evidence 
to  show  that  the  alteration  was  made  before  the  will  was  executed. 
Whateley,  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly.  In 
Hilary  Term  and  Vacation,  1851,  Keating  and  Whitmore  showed 
cause,  and    Whateley  and  Phipson  supported  the  rule.  ...  In  this 

E:m  (May  5th)  judgment  was  delivered  by  Lord  Campbell,  C.  J.  .  .  . 
e  agreff^that  there  is  a  presumption  that  the  alteration  was  made  after 
B  will  was  executed ;  and  of  course  this  presumption  must  stand  till 
some  evidence  is  adduced  to  rebut  itX.  .  .  We  have  to  consider,  there- 
fore, whether  in  this  case  there  w"as  any  admissible  evidence  to  rebut 
the  presumption,  j^he  evidence  relied  upon  consisted  of  declarations 
by  the  testator,  frequently  made,  before  and  nearlj-  down  to  the  time 
when  the  will  was  executed,  that  he  intended  to  make  provision  by  his 
will  for  Appollina  Biddulph  (the  now  defendant,  Mrs.  Palmer)^  coupled 
with  the  fact  that  without  this  alteration  the  will,  which  disposes  of  the 
whole  of  his  property,  real  and  personal,  makes  no  provision  for  her. 
^re  these  declarations  admissible  evidence  to  rebut  the  presumption^ 
Or,  in  other  words,  ought  the  judge  to  have  received  this  evidence,  and 
to  have  told  the  jury  that  from  this  evidence  they  would  be  justified  in 
inferring  that  the  alteration  had  been  made  at  the  time  when  the  will 
was  executed,  although  they  were  not  bound  to  do  so  ?  It  may  be  con- 
venient, first,  to  consider  the  question,  whether,  if  in  a  will  which  is  not 
in  the  handwriting  of  the  testator  an  alteration  appears,  evidence  might 
be  received  of  previous  declarations  by  him  that  he  intended  to  dispose 
of  his  property  in  the  manner  in  which  it  is  disposed  of  by  the  will  in 
its  altered  form.   If  the  draft  of  the  will  could  be  produced,  correspond- 

'  A  part  of  the  case  is  omitted  and  the  statement  of  facts  is  condensed. 
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ing  with  the  will  in  its  altered  form,  would  it  not  be  admissible  evidence, 
and  might  not  the  jury  infer  from  it  that  before  the  will  was  executed 
tlie  draft  and  the  will  had  been  compared,  and  the  mistalie  rectified? 
Would  not  written  or  verbal  instructions  from  the  testator  to  his  solici- 
tor to  draw  the  will  in  the  altered  form  be  equallj'  admissible  ?  In  what 
respect  do  such  verbal  instructions  differ,  for  this  purpose,  from  a  con- 
temporaneous declaration  by  the  testator  to~another  person  that  he  had 
determined  in  his  will  to  dispose  of  his  property  in  the  manner  carried 
into  effect  by  the  will  as  altered?  What  distinction  can  be  drawn  be- 
tween the  draft  of  the  will  or  the  written  instructions  for  the  will,  and 
the  verbal  declaration  of  the  testator's  intention,  except  as  to  the 
strength  of  the  evidence  which  they  respectively  afford?  As  to  ad- 
missibility, they  all  seem  to  rest  on  the  same  principle :  and,  if  the 
verbal  declaration  of  intention  must  be  rejected,  so  must  the  draft  of 
the  will  with  the  initials  of  the  testator  affixed  to  it.  It  would  not  be 
very  creditable  to  the  law  if  such  evidence  were  to  be  excluded ;  as  a 
logical  inference  might  be  fairlj-  drawn  from  it  respecting  the  priority 
of  two  events,  that  is  to  say,  the  making  of  the  alteration  and  the  ex- 
ecution of  the  will ;  and  I  am  not  aware  of  any  principle,  rule  of  law, 
decided  case,  or  dictum  against  the  admissibility  of  such  evidence.  I 
allow  we  cannot  be  guided  alone  by  the  consideration  that  both  parties 
claim  under  the  testator ;  for  declarations  of  the  testator  after  the  time 
when  a  controverted  will  is  supposed  to  have  been  executed  would  not 
be  admissible  to  prove  that  it  had  been  dul}'  signed  and  attested  as  the 
law  requires ;  and,  for  the  same  reason,  a  declaration  by  the  testator 
after  the  will  was  executed,  that  the  alteration  had  been  made  previ- 
ously, would  be  inadmissible.  But  the  previous  declarations  of  the 
testator  as  to  his  testamentary  intentions  do  not  seem  to  be  liable  to 
the  same  objections.  They  demonstrate  that  the  alteration  is  not  an  i 
afterthought ;  they  cannot  have  been  uttered  with  any  view  of  evading  i 
the  law  respecting  the  execution  of  wills  ;  and  they  still  leave  upon  the 
devisee  the  burthen  of  proving  by  reasonable  evidence  that  this  law  has 
been  complied  with.  There  certainly  is  evidence  which,  in  particular 
cases,  would  weigh  with  a  reasonable  man  in  forming  a  belief  on  a 
doubtful  question,  ^nd  which  the  law  excludes  because,  if  general!}' 
admitted,  it  would  more  frequently  mislead  than  guide  to  a  just  con- 
clusion. But  this  evidence  is  not  of  that  nature  ;  for,  although  it  may 
varj'  very  much  with  respect  to  the  weight  to  be  given  to  it,  it  seems 
liable  to  no  greater  objection  than  the  declarations  of  the  testator  re- 
specting his  testamentary  intentions  where  a  will  is  impeached  on  the 
ground  of  incompetency  or  of  fraud.  If  declarations  of  the  testator  are 
receivable  to  rebut  the  presumption  respecting  an  alteration  in  a  will  in 
the  handwriting  of  another  person,  is  there  to  be  a  different  rule  as  to 
a  holograph  will?  There  being  a  greater  facility  in  altering  such  a  will 
after  its  execution,  the  declarations  may  be  entitled  to  less  weight :  but 
surelj',  if  thej"  are  admitted  with  respect  to  the  alteration  of  one  class 
of  wills,  they  cannot  be  excluded  with  respect  to  the  other.     Although 
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no  decision  can  be  quoted  In  which  such  evidence  for  rebutting  this 
specific  presumption  has  been  admitted,  no  case  has  occurred  in  which 
it  has  been  rejected ;  and  in  cases  closely  analogous  similar  evidence 
has  often  been  received.  Declarations  of  the  testator  have  been  ad- 
mitted to  rebut  the  presumption  that  a  legacy  is  satisfied  by  a  pro-, 
vision  in  the  lifetime  of  the  testator,  and  to  rebut  the  presumption 
as  to  an  executor  being  entitled  to  the  residue  of  the  personal  estate. 
Not  only  where  the  competency  of  the  testator  is  in  dispute,  but  in  all 
cases  where  there  is  any  imputation  of  fraud  in  the  making  of  the  will, 
the  declarations  of  the  testator  are  admitted  respecting  his  dislike  or 
affection  for  his  relations,  or  those  who  appear  in  the  will  to  be  the 
objects  of  his  bounty,  and  respecting  his  intentions  either  to  benefit 
them  or  to  pass  them  by  in  the  disposition  of  his  property  ;  Doe  dem. 
Allen  V.  Allen,  12  A.  &  E.  451,  and  Doe  dem.  Ellis  v.  Hardy,  1  Moo. 
&  Rob.  525.  .  .  .  Almost  all  the  cases  cited  on  the  part  of  the  plaintiff 
were  merely  instances  of  the  rejection  of  declarations  of  the  testator, 
where  the  question  was  upon  the  construction  of  ambiguous  language 
used  by  him  in  his  will.  But  this  is  not  a  case  of  patent  ambiguitj', 
or  upon  the  meaning  of  words  at  all,  the  question  being  entirely  one 
of  fact  upon  the  priority  of  two  events,  the  making  of  the  alteration 
and  the  execution  of  the  will.  It  therefore  mucli  more  nearly  resembles 
the  cases  respecting  the  factum  of  the  will,  in  which  tlie  declarations 
of  the  testator  have  often  been  admitted.  .  .  .  ^pon  the  whole,  there 
being  no  authority  adverse  to  tlie  defendants,  analogous  cases  being  in 
their  favor,  and  the  admission  of  the  contested  evidence  appearing  ta 
us  to  be  conducive  to  truth  and  justice,  we  are  of  opinion  that  it  was 
rightly  admitted.  This  is  the  only  question  which  we  have  to  deter- 
mine. If  the  evidence  was  admissible,  the  weight  to  be  given  to  it  was 
a  question  for  the  jury.  .  .  .  AVe  therefore  think  that  the  jury  were 
full}'  justified  in  coming  to  the  conclusion  that  the  alteration  was  made 
before  the  will  was  executed^  If  the  lessor  of  the  plaintiff  had  proved 
that  down  to  the  execution  or  the  will  the  testator  did  not  know  of  the 
existence  of  AppoUina  Biddulph,  or  that  he  had  expressed  a  purpose 
to  exclude  her  from  his  will,  an  answer  would  have  been  given  to  the 
evidence  offered  by  the  defendants  to  rebut  the  presumption  that  the 
alteration  was  subsequent  to  the  will ;  but  the  obliterated  words  show- 
ing that  these  premises  had,  at  the  first  writing  of  this  clause  in  the 
will,  been  limited  in  fee  to  Francis,  afford  a  suflflcient  answer.  It  being 
quite  certain  that  the  testator  intended  that  AppoUina  Biddulph  should 
take  the  premises  after  the  death  of  Francis,  and  the  intention  appear- 
ing to  us  to  be  testified  according  to  the  rules  of  law,  we  think  that  she 
ought  to  be  allowed  to  remain  in  the  possession  of  them  ;  and  that  this 
rule  to  enter  the  verdict  for  the  lessor  of  the  plaintiff  ought  to  be 
discharged.  Mule  discharged. 
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Quick  v.  Quick,  3  Sw.  &  Tr.  442  (1864).  .  .  .  Sie  J.  P.  Wilde  gave 
the  following  judgment :  In  this  case  the  plaintiff^  Mary  Jane  Quick, 
propounded  the  will  of  her  late  husband,  Henry  Brennan  Quick,  as 
made  on  the  22nd  of  December,  1860.  The  will  is  not  forthcoming  and 
was  not  found  at  his  death ;  but  the  plaintiff  proposed  to  prove  the  due 
execution  of  the  will  by  the  evidence  of  the  attesting  witness,  and  to 
supplj-  its  contents  by  parol.  No  draft  or  copy  of  the  will  or  any  part 
of  it,  nor  any  document  throwing  any  light  upon  its  eflfect,  is  in  exist- 
ence ;  and  the  case  is  therefore  one  of  that  class  in  respect  of  which  I 
made  some  observations  in  the  late  case  of  Wharram  v.  Wharrain.''- 
.  .  .  The  Court  is  satisfied  that  the  deceased  did  execute  a  will  on  the 
day  named.  The  circumstance  of  this  will  not  being  found  is  calculated 
to  give  rise  to  many  questions,  and  many  difficulties  must  be  success- 
fully encountered  before  it  would  be  entitled  to  probate,  ^he  first  of 
these  is,  what  were  its  contents  ?  I  have  already  said  that  neither  draft 
nor  copy  can  be  produced,  —  a  somewhat  remarkable  circumstance,  as 
the  deceased  was  an  attorney.  Recourse  was  therefore  had  to  other 
testimony.  This  testimony  consisted  entirely  of  statements  or  declara- 
tions supposed  to  have  been  made  by  the  testator  after  the  execution  of 
his  will  as  to  the  dispositions  contained  therein.  These  statements 
were  made  to  the  plaintiff  herself  and  Mr.  Bond,  who  deposed  to  them, 
and  they  were  to  the  effect  that  he  had  left  all  his  property  to  his  wifgi 
So  far  they  both  agree.  Some  further  statements  were  made  by  the 
plaintiff  alone,  relative  to  a  daughter  by  a  former  marriage.  The  Court 
has  sought  in  vain  for  any  principle  or  authority  to  justify  the  reception 
of  such  statements  in  evidence  for  the  purpose  of  proving  the  actual 
contents  of  the  absent  will.  It  is  familiar  practice  enough  to  receive 
the  unsworn  declarations  of  the  testator  in  evidence,  for  the  purpose  of 
arriving  at  his  general  intentions  where  his  competency  is  in  dispute, 
or  where  there  is  any  imputation  of  fraud  in  the  making  of  his  will. 
For  in  such  cases  the  state  of  his  mind  and  affections  is  in  itself  a  ma- 
terial fact,  of  which  such  statements  are  the  fair  exponents.  But  where 
these  declarations  are  vouched  to  prove,  not  only  the  testator's  inten- 
tions, but  the  fact  that  he  had  declared  and  embodied  those  intentions 
in  a  certain  will,  they  have  no  other  title  to  confidence  than  the  state- 

1  3  Sw.  &  Tr.  301.  At  page  306  the  judge  said :  "  But  at  any  rate,  since  the  Willg 
Act,  the  parol  evidence  that  should  be  permitted  to  stand  in  the  place  of  a  written  will 
ought  to  be  of  a  very  cogent  character.  The  Court  ought  not,  I  think,  to  act  on  less 
proof  than  the  Court  of  Chancery  has  always  required,  when  asked  to  rectify  mistakes 
in  written  contracts,  and  then  replace  written  evidence  by  parol.  In  Henkle  v.  Royal 
Exchange,  1  Ves.  sen.  318,  the  Lord  Chancellor,  speaking  of  such  proof,  said,  'to 
come  at  that,  it  is  certain  there  ought  to  be  the  strongest  proof  possible."  And  again, 
in  Inchiquin  v.  Itiehiquin,  1  Brown,  341,  I  find  it  said,  'to  be  sure,  it  must  be  strong 
irrefragable  evidence.'  And  again  in  Lord  Townsend  v.  Stangroom,  6  Ves.  338, 
'  proper  irrefragable  evidence '  are  the  expressions  used."  —  Ed. 
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meaa  of  any  other  pers-;  a  wlio  had  sett  the  will  and  could  sp^ik  to  i3 
cju.'.cIiZs.  In  this  aspect  tuey  beojine  njoe  hearsay,  and  open  to  "die 
Treil-known  rule  exicdiag  them  as  sacnTL  On  a  ^--r-.'.r-.r  prioci^e  it  wis 
held^^  tAe  goods  of  JJui,  FiUr  .^^ietf,  dutiated.  1  .■?^.  in  Tr.  68, 
tflrftiie  ie6ta.^ur  i  declaration,  that  iiii  wili  Lad  been  d^ly  esecui:e>l. 
wii  not  admiiiiule  to  pnwe  mat  lJK;t ;  and  to  the  siice  eflect  ia  the 
case  oiJJoi  dem.  SAoReross  r.  Pdmer,  16  Q.  B.  7^7.  Tie  oelLv  ca-ie 
that  coold  be  prodnced  to  the  Coait  on  inis  punt  fat  the  piiintii'  was 
t^at  o(  Brooke  v.  .fijsnf.  3  Moo.  P.  C.  Bat  on  a  p-er^sil  of  tiiat  oiSc  it 
will  be  foond  Luat  liie  argoment  and  jn^gment  in  it  weie  both  aoiresieii 
to  a  Teiy  different  qoestian.  The  points  then  d^oossed  and  detennined 
were,  wheth^-  the  will  fell  witinn  the  statute,  iLoc^d  made  in  1537,  and 
whether  the  oblitPTations  or  alteraucrii  mas:,  nnder  the  5ta.ts.tc.  bare 
been  made  ammo  revotandi  to  defeat  the  oi^inal  prov_i::i5  of  Lie 
wilL  Bat  CO  reference  was  made  to  the  adnussiljility  of  th.e  teitator  ; 
written  declarations  to  {soTe  the  contei^ts  of  the  wilL  On  the  otctrary, 
the  e&ct  of  the  jw^ment  was  only  to  admit  tie  ailegaiioa  in  waicii  the 
nature  of  the  alteration  was  averred,  and  then  the  Coort  added,  that 
•■  ai  it  was  intimated  frmn  the  Car  that  the  facts  as  {beaded  were  ad- 
mitted," the  win  miglit  at  once  receive  probate.  Tuese  deelaranoas 
beii^  thos  exciwted,  the  Coort  has  no  evidence  before  it  to  prove  what 
the  win  reaCy  contained.  And  as  the  plaintiS'  i^as  titn.;  failed  to  prove 
the  STUB,  and  ii'istanee  of  the  will  as  set  i'or±.  in  tlie  declaratioi,  tiiere 
is  nnthing  of  wiudi  probate  coold  be  granted.  w 
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CouKT  OP  Appeais  of  ^siw  Yii^k.     1?-54. 

[BirgoTUd  U  y.  T.  U7.J 

Is  Jnty,  1846,  the  snrragate  of  Broome  Coonty  made  an  tmier  refos- 
ii^  to  admit  to  probate  the  wiO  of  Joehna  Whitney,  late  erf'  Bingiiamtoa, 
in  said  coontr,  who  died  in  ApriL  lS4o.  The  rtst'icienu.  Waterman 
and  otiiers.  »ppe»kA  firom  the  order  of  the  sorrc^ate  to  the  circait  jiidge 
of  the  sixth  circnit:  who  in  1S4:7  revased  L.r  order,  aad  directed 
feigned  issues  to  be  made  and  tried  at  the  next  circait  coort  to  be  held 
in  the  connty  of  Broome.  Issues  were  afterwands  settled  as  follows  : 
1.  Was  the  instmment  propoonded  by  Thomas  G.  Waterman  and 
others  before  J.  R.  Dickinson.  Es-.^..  late  sorrosate  of  the  coonty  of 
BnxMne,  bearii^  date  on  the  25di  day  of  Febmar;-.  1?44.  and  parport- 
ing  to  be  the  last  will  and  testament  of  Jos'ata  Whitney,  deceased,  late 
of  the  town  of  Cboiai^o.  coonty  of  Broome,  daly  made  and  exeoited 
by  the  sa;il  Joehna  Whitney  as  his  last  will  and  testaaient?  i.  Was 
the  said  Joehna  Whitney,  deceased,  at  the  time  of  making  and  execnt- 
ing  the  said  psper  writing  bearutg  date  the  26th  day  of  Febntary.  I'Stl, 
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purporting  to  be  his  last  will  and  testament,  of  sound  mind,  and  capable 
of  making  a  valid  disposition  of  his  property,  real  and  personal,  by  last 
will  and  testament?  3.  Was  there  on  the  day  of  executing  the  said 
paper  writing,  purporting  to  be  the  last  will  and  testament  of  the  said 
Joshua  Whitney,  deceased,  or  at  any  time  previous,  anj-  undue  influ- 
ence, fraud,  or  deception  used  or  practised,  by  any  person  or  persons 
whatever,  to  cause  or  induce  the  said  Joshua,  deceased,  to  make  or 
execute  the  said  instrument,  propounded  by  the  said  Thomas  G.  Water- 
man and  others  for  proof,  as -the  last  will  and  testament  of  the  said 
Joshua  Whitney,  deceased  ?(-'  Upon  the  trial  of  these  issues,  at  the  cir- 
cuit, before  Justice  Mason,  after  several  witnesses  had  been  called  and 
examined  on  the  part  of  the  defendants,  to  prove  the  mental  incapacity 
of  the  testator,  all  of  whom  had  testified  to  facts  tending  to  show  that 
the  mind  and  memory  of  the  testator,  who  had  been  a  man  of  vigorous 
intellect,  were  impaired  at  and  previous  to  the  time  of  the  execution  of 
the  wiU,  and  that  he  had  not  mental  capacity-  to  make  a  will,  the  de- 
fendants called  one  Emory  as  a  witness,  by  whom  they  offered  to  prove 
that  the  testator,  after  the  execution  of  the  will,  had  stated  to  the  wit- 
ness how  he  had  disposed  of  his  property  in  his  will,  which  was  in  a 
manner , entirely  different  from  the  actual  disposition  of  it  by  the  will  in 
question^  This  evidence  was  objected  to  ;  the  court  sustained  the  ob- 
jection, and  the  defendants'  counsel  excepted.  The  defendants  further 
offered  to  prove  that  deceased  "made  similar  declarations  to  others 
from  the  time  of  the  execution  of  the  will  up  to  the  time  of  his  death." 
This  was  also  objected  to  and  excluded,  and  the  defendants'  counsel  ex- 
cepted. .  .  .  The  jury  found  for  the  plaintiffs  upon  all  the  issues,  the 
effect  of  which  was  to  establish  the  will.  Upon  application  to  the  Su- 
preme Court  for  a  new  trial,  upon  a  bill  of  exceptions,  the  motion  was 
denied ;  and  from  this  decision  the  defendants  appealed  to  this  court. 

D.  S.  Dickinsmi,  for  the  appellants. 

£.  D.  Hoxon,  for  the  respondents. 

Selden,  J.  The  principal  question  presented  by  the  bill  of  excep- 
tions in  this  case  is,  as  to  the  admissibility  of  the  declarations  of  the 
testator  made  after  the  execution  of  the  will.  The  subject  to  which 
this  question  belongs  is  of  very  considerable  interest,  and  one  upon 
which  the  decisions  are  to  some  extent  in  conflict.  Much  of  the  diffi- 
culty, however,  has  arisen  from  the  omission  to  distinguish  with  suffi- 
cient clearness,  between  the  different  objects  for  which  the  declarations 
of  testators  may  be  offered  in  evidence,  in  cases  involving  the  validity 
of  their  wills.  It  wiU  tend  to  elucidate  the  subject  to  consider  it  under 
the  following  classification  of  the  purposes  for  which  the  evidence  ma}' 
be  offered,  viz. :  1.  To  show  a  revocation  of  a  will  admitted  to  have 
been  once  valid.  2.  To  impeach  the  validitj-  of  a  will  for  duress,  or  on 
account  of  some  fraud  or  imposition  practised  upon  the  testator,  or  for 
some  other  cause  not  Involving  his  mental  condition.  3.  To  show  the 
mental  incapacitj'  of  the  testator,  or  that  the  will  was  procured  by  un- 
due influence.    The  rules  by  which  the  admissibility  of  the  evidence  is 
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governed  naturally  arrange  themselves  in  accordance  witb  this  classifi- 
cation. They  have,  however,  been  considered  in  most  of  the  cases 
■without  regard  to  it ;  and  hence  much  of  the  apparent  conflict  among 
them  will  disappear  when  the  proper  distinctions  are  taken.  To  show 
the  state  of  the  authorities,  therefore,  and  what  the  differences  really 
are  between  them,  it  is  necessary  to  arrange  the  cases  according  to  this 
arrangement  of  the  objects  for  which  the  evidence  is  given.  In  refer- 
ring, however,  to  those  belonging  to  the  first  of  these  divisions,  it  is 
proper  to  premise  that  the  revocation  of  a  valid  will  is  a  matter  which, 
not  only  in  England,  but  in  this  State,  and  in  most  if  not  all  the  other 
States,  is  regulated  by  statute ;  and  these  statutes  are  substantially  the 
same,  those  in  this  country  being  for  the  most  part  taken  from  the  Eng- 
lish statute  of  frauds.  Most  if  not  all  these  statutes  require  either  a 
written  revocation  executed  with  the  same  formalities  as  the  will  itself, 
or  some  act  amounting  to  a  virtual  destruction  of  the  will,  such  as  burn- 
ing, tearing,  obliterating,  &c.,  accompanied  by  an  unequivocal  inten,- 
tipn  to  revoke  it.  jMere  words  will  in  no  case  amount  to  a  revocation. 
\JJnder  these  statutes,  therefore,  the  only  possible  purpose  for  which  evi^ 
dence  of  the  declarations  of  the  testator  can  be  given  upon  a  question 
of  revocation,  is  to  establish  the  animo  revocandi,  in  other  words,  to 
show  the  intent  with  which  the  act  relied  upon  as  a  revocation  was 
done.  The  cases  on  this  subject  are  in  the  main  in  harmony  with  each 
other,  and  in  general  entirely  accord  with  the  view  here  presentejj?  I 
will  refer  to  a  few  of  the  most  prominent.  £ibb  v.  Thoma^l  W. 
Black.  1044,  was  a  case  of  revocation  by  throwing  the  will  on  the  fire. 
The  will  was  not  consumed,  but  fell  off  the  fire,  and  was  taken  up  and 
saved  by  a  bystander  without  the  knowledge  of  the  testator.  The  court 
held  the  revocation  complete.  The  case  was  held  to  depend  upon  the 
intent  with  which  the  will  was  thrown  upon  the  fire ;  and  to  establish 
this  intent,  the  declarations  of. the  testator,  both  at  the  time  of  the 
transaction  and  afterwards,  were  received.  So  far  as  regards  the 
declarations  which  accompanied  the  act,  this  was  in  accordance  with 
general  principles,  and  with  all  the  other  cases ;  but  I  apprehend  that 
the  declarations  of  the  testator  made  after  the  transaction  was  over 
could  not  in  such  a  case  be  properlj-  received.  This  distinction  how- 
ever was  not  taken,  and  the  question  did  not  arise.  Z>oe  v.  Perkes  and 
others,  3  Barn.  &  Aid.  489,  was  a  similar  case,  in  which  the  declara- 
tions of  the  testator  showed  that  he  had  abandoned  the  intention  to 
destroy  the  will  before  the  work  of  destruction  was  complete.  No 
declarations  were  proved  in  this  case  except  those  which  were  clearly  a 
part  of  the  res  gestae.  In  the  case  of  Dan  v.  £rown,  4  Cowen,  483,  it 
was  insisted  by  the  counsel  that  upon  a  question  of  revocation  the 
declarations .  of  the  testator,  made  either  before  or  after  the  act  relied 
upon,  were  admissible,  as  well  as  those  which  accompanied  the  act 
itself ;  but  the  court  held  that  declarations  accompanying  the  act,  such 
as  were  a  part  of  the  res  gestae,  were  admissible  for  the  purpose  of 
showing  the  quo  animo ;  but  that  no  others  could  be  received.    la 
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■Jackson  v.  Betts,  6  Cowen,  377,  the  main  question  was,  whether  a  will 
■proved  to  have  been  once  properly  executed,  but  which  could  not  be 
found  after  the  death  of  the  testator,  had  been  cancelled  or  destroyed, 
and  thus  revoked,  or  whether  it  continued  in  force  ;  and  evidence  was 
■offered  of  the  declarations  of  the  testator,  during  his  last  sickness,  as  to 
the  existence  of  his  will,  and  the  place  where  it  would  be  found.  The 
Supreme  Court  held  the  evidence  not  admissible.  The  case  ultimately 
went  to  the  Court  of  Errors,  and  the  chancellor  there  expressed  doubts 
as  to  the  correctness  of  the  decision  of  the  Supreme  Court  upon  the 
point,  but  did  not  overrule  it.  See  6  Wend.  173.  I  consider  these 
cases  as  establishing  the  doctrine  that  upon  a  question  of  revocation  no 
declarations  of  the  testator  are  admissible  except  such  as  accompany 
tlie  act  by  which  the  will  is  revoked  ;  such  declarations  being  received 
as  a  part  of  the  res  gestae,  and  for  the  purpose  of  showing  the  intent  of 
the  act.  The  only  direct  decision  to  the  contrary  which  has  fallen  un- 
der my  observation  is  the  case  of  Durant  v.  Ashmon,  2  Kich.  S.  Car. 
E.  184.  This  case  however  is  in  conflict  with  authoritj'  as  well  as  with 
principle.  The  fact  to  be  proved  in  such  eases  is,  the  act  claimed  as 
a  revocation,  together  with  the  intent  with  which  it  was  done  ;  and  all 
declarations  of  the  testator  which  do  not  accompanj-  the  act  are  to  be 
regarded  as  mere  hearsay,  and  should  be  treated  as  such. 
'  In  regard  to  the  second  class  of  cases,  viz.  where  the  .  .  .  will  is  disr 
puted  on  the  ground  of  fraud,  duress,  mistake,  or  some  similar  cause, 
•aside  from  the  mental  weakness  of  the  testator,  I  think  it  equally  clear 
that  no  declarations  of  the  testator  himself  can  be  received  in  evidence 
except  such  as  were  made  at  the  time  of  the  execution  of  the  will,  and 
are  strictly  a  part  of  the  res  gestae.  Jackson  v;  Mniffien,  2  John.  31,  is 
a  leading  case  on  this  subject.  In  that  case  the  plaintiff  claimed  as 
■heir-at-law  ;  the  defendant,  under  the  will  of  David  Kniffen.  The  plain- 
tiff gave  evidence  tending  strongly  to  show  that  the  will  was  obtained 
by  duress,  and  offered  to  follow  this  up  by  proof  of  the  testator's  decla- 
rations, some  of  them  made  in  extremis,  that  the  will  had  been  extorted 
from  him  by  threats  and  duress.  The  court  held  the  evidence  inad- 
missible. Thompson,  J.,  says  :  "  This  will  might  have  been  executed 
under  circumstances  which  ought  to  invalidate  it,  but  to  allow  it  to  be 
Impeached,  by  the  parol  declarations  of  the,  testator  himself,  would  in 
my  judgment  be  eluding  the  statute,  and  an  infringement  upon  well- 
Settled  and  established  principles  of  law."  In  Smith  v.  Fenner,  1  Gal- 
lison,  170,  one  of  the  questions  was,  whether  the  will  of  Arthur  Fenner 
had  been  obtained  by  fraud  and  imposition,  and  the.  plaintiffs  offered  to 
prove  declarations  of  the  testator  to  that  effect,  made  before  and  at  the 
time  of  making  the  will  and  immediately  afterwards.  He  also  offered 
to  prove  similar  declarations  made  afterwards  at  different  times  during 
the  laist  years  Of  his  life.  The  court,  held  that  the  declarations  made 
before,  as  well  as  at  or  so  near  the  time  as  to  be  a  part  of  the  res. gestae 
were  admissible,  but  not  those  made  afteVwards.  So  far  as  this  case 
seems  to  justify  the  reception  of  declarations  made  before  the  execution 


602  WATERMAN   ET   AL.   V.   WHITNEY   ET   AL.  [CHAP.  II. 

of  the  will  to  prove  fraud  or  duress,  I  think  it  inconsistent  with  prin- 
ciple, as  well  as  opposed  to  the  best  considered  of  the  modern  cases. 
In  other  respects  it  is  in  accordance  with  both.  In  the  case  of  Stevens  v. 
Vancleve,  4  Wash.  C.  C.  K.  262,  it  was  made  a  question,  whether  a  will 
had  been  duly  executed ;  and  as  bearing  upon  that  question,  the  de- 
fendant's counsel  offered  to  prove  that  the  uniform  declarations  of  the 
testator  in  favor  of  the  defendant  who  was  the  devisee,  had  been  con- 
sistent with  the  disposition  made  by  the  will,  from  the  year  1802  to  the 
execution  of  the  will  in  1817.  The  evidence  was  rejected.  Washing- 
ton, J.,  said,  "  The  declarations  of  a  party  to  a  deed  or  will,  whether 
prior  or  subsequent  to  its  execution,  are  nothing  more  than  hearsay 
evidence,  and  nothing  could  be  more  dangerous  than  the  admission  of 
it,  either  to  control  the  construction  of  the  instrument,  or  to  support  or 
destroy  its  validitj'.  In  Moritz  v.  Brough,  16  Serg.  &  Eawle,  403,  the 
Supreme  Court  of  Pennsylvania  held  the  declarations  of  the  testator, 
whether  made  before  or  after  the  execution  of  the  will,  inadmissible  for 
the  purpose  of  proving  fraud  or  coercion,  although  it  is  there  conceded 
that  for  the  purpose  of  showing  the  mental  imbecility  of  the  testator 
such  evidence  might  be  received.  It  was  also  unanimously  decided  by 
the  Court  of  Errors  of  Connecticut,  in  the  case  of  Comstoclc  v.  Hadlyme, 
8  Conn.  254,  that  the  declarations  of  the  testator,  unless,  a  part  of  the 
res  gestoB,  were  not  admissible  for  any  purpose  except  to  prove  his 
mental  condition  at  the  time  of  executing  the  will.  The  same  doctrine 
is  held  by  the  English  courts.  In  Provis  v.  Reed,  5  Bing.  435,  it  was 
sought  to  impeach  the  validitj^  of  the  will  by  proving  the  declarations 
of  the  testator  made  after  its  execution.  The  evidence  was  rejected. 
Best,  C.  J.,  said :  "  It  has  been  insisted  that  declarations  of  the  testa- 
tor were  admissible  in  evidence  to  show  that  the  will  he  had  executed 
was  not  valid ;  but  no  case  has  been  cited  in  support  of  such  a  position, 
and  we  shall  not  for  the  first  time  establish  a  doctrine  which  would  ren- 
der useless  the  precaution  of  making  a  will."  (These  cases  must,  I 
think,  be  sufficient  to  establish  the  position,  that  declarations  of  a  tes- 
tator, made  either  before  or  after  the  execution  of  the  will,  are  not 
competent  evidence  to  impeach  its  validity,  on  the  ground  of  fraud, 
duress,  imposition,  or  other  like  cause.  \  In  one  of  Cowen  &  Hill's 
Notes  to  Phillipps  on  Evidence  (see  note'  481,  p.  257),  it  seems  to  be 
insisted  that  the  declarations  of  a  devisor  are  admissible  against  the 
devisee,  upon  the  same  principle  with  those  of  an  ancestor  against  the 
heir,  or  of  a  grantor  against  his  grantee.  Perhaps  they  ma}'  be,  where 
the  declaration  is  in  regard  to  the  estate  ;  but  where  it  has  reference  to 
the  validity  of  the  will,  the  case  is  entirely  different.  Declarations  of 
an  ancestor,  grantor,  &c.  are  admitted,  because  they  are  against  the  in- 
terest of  the  party  making  them,  and  might  when  made  have  been  used 
against  him.  But  these  reasons  do  not  apply  at  all  tO'  the  declarations 
of  a  testator  in  regard  to  his  will.  He  has  no  interest  in  the  matter, 
and  the  declaration  could  never  under  any  circumstances  be  used  against 
him  personally.    The  distinction  is  obvious  and  material.    There  are 
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one  or  two  cases  in  the  reports  of  the  State  of  North  Carolina  which  might 
seem  to  hold  a  contrary  doctrine  to  that  here  advanced,  viz.  Reel  v.  Reel, 
1  Hawks,  248,  and  Howell  v.  Barden,  3  Dev.  462.  But  the  decision  in  the 
first  of  these  cases  is  entirely  reconcilable  with  the  view  here  taken,  al- 
though all  that  is  said  by  the  Court  may  not  be.  I  have  referred  thus  par- 
ticularlj-  to  these  numerous  cases,  in  whichthe  declarations  of  testators 
have  been  held  inadmissible  upon  contests  respecting  the  validity  of  their 
wills,  for  the  purpose  of  showing  that  they  all  apply  to  one  or  the  other  of 
the  first  two  of  the  three  classes  into  which  I  have  divided  the  cases.  .  .  . 

None  of  them  have  any  application  to  cases  in  which  the  will  is 
assailed  on  account  of  the  insanity,  or  mental  incapacity  of  the  testa- 
tor at  the  time  the  will  was  executed,  or  on  the  ground  that  the  will 
was  obtained  by  undue  influence.  The  difference  is  certainly  very  ob- 
vious between  receiving  the  declarations  of  a  testator,  to  prove  a  dis- 
tinct external  fact,  such  as  duress  or  fraud,  for  instance,  and  as  evidence 
merely  of  the  mental  condition  of  the  testator.  In  the  former  case,  it 
is  mere  hearsay,  and  liable  to  all  the  objections  to  which  the  mere 
declarations  of  third  persons  are  subject ;  while  in  the  latter  it  is  the 
most  direct  and  appropriate  species  of  evidence.  Questions  of  mental 
competency  and  of  undue  influence  belong  in  this  respect  to  the  same 
class  ;  because  as  is  said  by  Jarman,  in  his  work  on  wills,  "The  amount 
of  undue  influence  which  will  be  suflflcient  to  invalidate  a  will  must  ol 
course  vary  with  the  strength  or  weakness  of  the  mind  of  the  testator." 
1  Jarman  on  Wills,  36.  So  the  mental  strength  and  condition  of  the 
testator  is  directly  in  issue  in  every  case  of  alleged  undue  influ- 
ence ;  and  the  same  evidence  is  admissible  in  every  such  case,  as  in 
cases  where  insanity  or  absolute  incompetency  is  alleged.  It  is  abun- 
dantly settled  that  upon  either  of  these  questions,  the  declarations  of 
the  testator,  made  at  or  before  the  time  of  the  execution  of  the  will,  are 
competent  evidence.  The  only  doubt  which  exists  on  the  subject  is, 
whether  declarations  made  subsequent  thereto  may  also  be  received. 
Clear  and  accurate  writers  have  been  led  into  confusion  on  this  subject, 
by  not  attending  to  the  distinctions  growing  out  of  the  diflerent  pur- 
poses for  which  the  evidence  ma^^  be  oflfered.  Mr.  Greenleaf,  in  his 
work  on  evidence,  in  treating  of  the  invalidity  of  wills,  in  consequence 
of  the  insanity  or  mental  imbecility  of  the  testator,  says :  "  In  the  proot 
of  insanity,  though  the  evidence  must  relate  to  the  time  of  the  act  in 
question,  yet  evidence  of  insanity  immediately  before  or  after  the  time 
is  admissible.  Suicide  committed  by  the  testator  soon  after  making 
his  will  is  admissible  as  evidence  of  insanity,  but  it  is  not  conclusive." 
And  in  the  same  section  he  adds:  "  The  declarations  of  the  testator 
himself  are  admissible  only  when  they  were  made  so  near  the  time  of 
the  execution  of  the  will  as  to  become  a  part  of  the  res  gestae"  and  he 
refers  for  the  last  proposition  to  Smith\.  Fenner,  supra.  See  2  Green. 
Ev.  s.  690.  Nothing  could  be  more  incongruous  than  the  diflerent 
branches  of  this  section.  To  say  that  the  insanit}'  of  the  testator,  sub- 
sequent to  the  making  of  the  will,  may  be  proved,  but  that  the  declara- 
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tions  of  the  testator  are  inadmissible  for  the  purpose  of  proving  it,  is  not 
a  little  extraordinary.  It  admits  the  fact,  but  excludes  the  most  com- 
mon and  appropriate  evidence  to  establish  it.  This  incongruitj',  and 
the  citation  of  the  case  of  Smith  v.  JFenner,  where  the  declarations 
were  offered  not  to  prove  insanity  or  mental  imbecilitj-,  but  fraud  and 
circumvention,  shows  that  the  attention  of  the  learned  author  was  not 
directed  to  the  distinction  I  have  alluded  to.  The  first  position  ad- 
vanced by  Mr.  Greenleaf  in  this  passage,  viz.  that  the  insanitj'  or  in- 
capacit3'  of  the  testator  after  the  execution  of  the  will  may  be  proved, 
hot  as  important  in  itself,  but  as  a  means  of  arriving  at  his  condition 
when  the  will  was  executed,  seems  to  be  sustained  by  authority.  Dick- 
inson V.  Barber,  9  Mass.  225  ;  Grant  v.  Thompson,  4  Conn.  R.  203  ; 
Irish  V.  Smith,  8  Serg.  &  Rawle,  573.  But  the  latter,  that  this  cannot 
be  established  by  the  conversation  or  declarations  of  the  testator  himself, 
is  in  conflict  with  numerous  cases.  In  Stevens  v.  Van  Cleve,  4  Wash. 
C.  C.  R.  262,  the  question  arose,  and  "Washington,  J.,  said,  "  The  only 
point  of  time  to  be  looked  at  by  the  jurj-,  at  which  the  capacitj'  of  the 
testator  is  to  be  tested,  is  that  when  the  will  was  executed.  He  maj^ 
have  been  incapable  to  make  a  will  at  an}-  time  before  or  after  that 
period,  and  the  law  permits  evidence  of  such  prior  and  subsequent  in- 
capacitj'^  to  be  given.  But  unless  it  bear  upon  that  period,  and  is  of 
such  a  nature  as  to  show  incompetency  when  the  will  was  executed,  it 
amounts  to  nothing."  In  Mambler  v.  Tryon,  7  Serg.  &  Rawle,  90, 
upon  a  question  of  mental  imbecilit}-,  the  plaintiff  was  permitted  to 
prove  that  the  testator,  in  the  absence  of  his  wife,  to  whom  he  had  de- 
vised his  propertj",  "told  the  witness  that  his  father-in-law  and  wife 
plagued  him  to  go  to  Lebanon  ;  that  thej'  wanted  him  to  give  her  all,  or 
he  would  have  no  rest,  or  that  he  did  not  wish  to  go  to  Lebanon."  The 
court  held  this  proof  admissible  as  evidence  of  weakness  of  mind,  oper- 
ated upon  by  excessive  and  undue  importunity.  It  does  not  distinctly 
appear  from  the  report  of  this  case  whether  the  declaration  was  prior 
or  subsequent  to  the  making  of  the  will ;  but  in  the  subsequent  case  of 
McTaggart  v.  Thompson,  14  Pennsyl.  R.  149,  it  is  distinctly  asserted 
by  the  court  that  the  declaration  was  after  the  execution  of  the  will. 
Rogers,  J.,  says,  "It  is  expressly  ruled  in  Rambler  v.  Tryon,  7  Serg. 
&  Rawle,  90,  that  the  declarations  of  the  testator,  although  after  the 
execution  of  the  will,  are  evidence  of  imbecilitj'  of  mind."  The  offer  in 
the  case  of  Mc  Taggart  v.  Thompson  was  to  prove  declarations  of  the 
testator  after  the  execution  of  the  will  as  to  the  disposition  of  his  prop- 
ertj',  "that  he  had  ruined  his  family,  and  that  he  had  been  deceived 
and  imposed  iipon  by  persons  who  procured  him  to  make  his  will." 
The  court  held  the  evidence  admissible.  The  case  of  Meel  v.  Reel, 
1  Hawks,  247,  is  a  leading  case  on  this  subject,  and  one  which  has 
been  supposed  to  conflict,  and  was  supposed  by  the  court  which  decided 
it  to  conflict,  with  several  of  the  cases  I  have  cited,  especially  Jackson 
V.  Kniffen,  2  John.  31,  and  Smith  v.  tenner,  1  Gallis.  170,  but  which 
vihen  viewed  in  the  light  of  the  arrangement  of  the  cases  which  is  here 
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adopted,  will  be  seen  to  be  in  entire  harmony  with  them.  The  offer  in 
Heel  V.  Meel  was  to  prove  repeated  declarations  of  the  testator,  made 
after  the  execution  of  the  will,  in  which  he  stated  its  contents  to  be 
materially  and  utterly  different  from  what  they  were.  These  declara- 
tions were  offered  in  connection  with  conflicting  testimony  upon  the 
point  of  testamentarj'  capacity.  The  evidence  here  offered  bore  exclu- 
sively upon  the  question  of  the  competency  of  the  testator,  and  of  course 
did  not  fall  within  the  principle  of  those  cases,  which  exclude  declara- 
tions bearing  upon  questions  of  fraud,  duress,  &c.,  unless  a  part  of  the 
res  gestae.  Hence  there  was  no  necessity,  as  the  court  seemed  to  sup- 
pose, for  overruling  the  cases  of  Jackson  v.  Kniffen  and  Smith  v.  Fen- 
ner,  in  order  to  admit  the  evidence  offered  in  this  case.  The  decision 
of  the  court  in  holding  the  evidence  admissible  is  not  in  conflict  so  far 
as  I  have  been  able  to  discover  with  any  adjudged  case,  either  in  this 
country  or  in  England,  and  on  the  other  hand  is  in  entire  harmony  with 
what  seems  to  be  the  estabhshed  doctrine,  that  the  insanity  or  imbecility 
of  the  testator  subsequent  to  making  the  will  may  be  proved,  in  con- 
nection with  other  evidence,  with  a  view  to  its  reflex  influence  upon  the 
question  of  his  condition  at  the  time  of  executing  the  will.  Indeed,  if  the 
latter  doctrine  is  sound,  it  necessarily  follows  that  the  decision  is  right. 
This  conclusion  is  of  course  decisive  of  the  present  case,  which  is 
identical  in  principle  with  that  of  Reel  v.  JReel.  Here  as  ia  that  case 
the  offer  wasi  to  prove  declarations  of  the  testator,  stating  the  contents 
of  the  will  to  be  entirely  different  from  what  they  were  in  fact ;  and 
these  declarations  were  offered  in  connection  with  other  evidence  bear- 
ing upon  the  competency  of  the  testator  at  and  before  the  execution  of 
the  will.  If  evidence  of  the  mental  condition  of  the  testator  after  the 
execution  of  the  will  is  admissible  in  any  case,  as  to  his  capacity  when 
the  will  was  executed,  and  the  competency  of  such  proof  seems  to  be 
sustained  by  many  authorities  and  contradicted  by  none ;  then  it  is 
clear  that  the  testimony  offered  here  should  have  been  admitted.  It 
does  not  follow  from  this  that  evidence  of  this  nature  is  necessarily  to 
bereceived,  however  remote  it  may  be  in  point  of  time  from  the  execu- 
tion of  the  will.  The  object  of  the  evidence  is  to  show  the  mental  state 
of  the  testator  at  the  time  when  the  will  was  executed.  Of  course, 
therefore,  it  is  admissible  only  where  it  has  a  legitimate  bearing  upon 
that  question ;  and  of  this  the  Court  must  judge  as  in  every  other  case 
where  the  relevancy  of  testimony  is  denied.  If  the  judge  can  see  that 
the  evidence  offered  cannot  justly  be  supposed  to  reflect  any  light  upon 
the  mental  condition  of  the  testator,  at  the  time  of  making  the  will,  he 
has  an  undoubted  right  to  exclude  it.  In  the  present  case  it  was  im- 
possible for  the  judge  to  say  this  in  advanpe  of  any  information  as  to 
the  precise  period  when,  and  the  circumstances  under  which  the  decla- 
rations proposed  to  be  proved  were  made.  There  is  no  conflict  between 
the  doctrine  here  advanced  in  regard  to  the  admissibility  of  the  species 
of  evidence  in  question,  and  the  rule  before  adverted  to,  which  excludes 
it  when  the  issue  is,  as  to  the  revocation  of  a  will.    The  difference  be- 
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tweeti  the  two  cases  consists  in  the  different  nature  of  the  inquiries 
involved.  One  relates  to  a  voluntary  and  conscious  act  of  the  mind ; 
the  other  to  its  involuntary  state  or  condition.  To  receive  evidence  of 
subsequent  declarations  in  the  former  case,  would  be  attended  with  all 
the  dangers  which  could  grow  out  of  changes  of  purpose,  or  of  external 
motives  operating  upon  an  intelligent  mind.  No  such  dangers  would 
attend  the  evidence  upon  inquiries  in  relation  to  the  sanit}'  or  capacit}' 
of  the  testator.  It  is  unnecessary  to  notice  the  other  points  in  the  case. 
It  va&y  however  be  proper  to  saj'  that  the  testimony  offered  and  rejected, 
in  regard  to  the  two  thousand  acres  of  land  in  Florida,  was  wholly  im- 
material, as  it  would  not  if  ^iven  have  been  in  the  least  inconsistent 
with  the  will,  which  in  terms  admitted  that  the  land  had  formerly 
belonged  to  William.  The  judgment  of  the  Supreme  Court  must  be 
reversed,  and  there  must  be  a  new  trial  of  the  issues. 

Denio,  Johnson,  Parkek,  Allen,  and  Edwards,  JJ.,  concurred. 

Gardiner,  C.  J.,  dissented. 

Judgment  of  the  Supreme  Court  reversed  and  new  trial  ordered. 

1  In  Shailer  v.  Bumstead,  99  Mass.  112  (1868),  Colt,  J.  (for  the  Court),  said  .  .  . 
"  It  is  uniformly  held  that  the  previous  declarations  of  the  testator,  offered  to  prove 
the  mental  facts  involved,  are  competent.  Intention,  purpose,  mental  peculiarity  and 
condition,  are  mainly  ascertainable  through  the  medium  afforded  hy  the  power  of  lan- 
guage. Statements  and  declarations,  when  the  state  of  the  mind  is  the  fact  to  he 
shown,  are  therefore  received  as  mental  acts  or  conduct.  The  truth  or  falsity  of  the 
statement  is  of  no  consequence.  As  a  narration,  it  is  not  received  as  evidence  of  the 
fact  stated.  It  is  only  to  be  used  as  showing  what  manner  of  man  he  is  who  makes  it. 
If  therefore  the  statement  or  declaration  offered  has  a  tendency  to  prove  a  condition  not 
in  its  nature  temporary  and  transient,  then,  by  the  aid  of  the  recognized  rule  that  what 
is  once  proved  to  exist  must  be  presumed  to  continue  till  the  contrary  be  shown,  the 
declaration,  though  prior  in  time  to  the  act  the  validity  of  which  is  questioned,  is  ad- 
missible. Its  weight  will  depend  upon  its  significance  and  proximity.  It  may  be  so 
remote  in  point  of  time,  or  so  altered  in  its  import  by  subsequent  changes  in  the  cir- 
cumstances of  the  maker,  as  to  be  wholly  immaterial,  and  wisely  to  be  rejected  by  the 
judge.  Upon  the  question  of  capacity  to  make  a  will,  evidence  of  this  description 
is  constantly  received  ;  and  when  the  issue  is  one  of  fraud  and  undue  influence  it  is 
equally  material.  The  requisite  mental  qualification  to  make  a  will  might  exist,  and 
be  entirely  consistent  with  such  a  degree  of  weakness,  or  such  peculiarity,  as  would 
make  the  party  the  easy  victim  of  fraud  and  improper  influence.  .  .  .  The  inquiry  is 
of  course  directed  to  the  condition  at  the  date  of  the  execution  of  the  will ;  but  the 
entire  moral  and  intellectual  development  of  the  testator  at  that  time  is  more  or  less 
involved ;  not  alone  those  substantive  and  inherent  qualities  which  enter  into  the  con- 
stitution of  the  man,  but  those  less  permanent  featurpyhich  may  be  said  to  belong  to 
and  spring  from  the  affections  and  emotions,  as  welT&s  those  morbid  developments 
which  have  their  origin  in  some  physical  disturbance}  \\11  that  is  peculiar  in  tempera- 
ment or  modes  of  thought,  the  idiosyncrasies  of  the  man,  so  far  as  susceptibility  is 
thereby  shown,  present  proper  considerations  for  the  jury.  They  must  be  satisfied,  by 
a  comparison  of  the  will,  in  all  its  provisions,  and  under  all  the  exterior  influences 
which  were  brought  to  bear  upon  its  execution,  with  the  maker  of  it  as  he  then  was, 
that  such  a  will  could  not  be  the  result  of  the  free  and  uncontrolled  action  of  such  a 
man  so  operated  upon,  before  they  can  by  their  verdict  invalidate  it.  As  before  stated, 
the  previous  conduct  and  declarations  are  admissible ;  and  so,  by  the  weight  of  author- 
ity and  upon  principle,  are  subsequent  declarations,  when  they  denote  the  mental  fact 
to  be  proved.     For,  by  common  observation  and  experience,  the  existence  of  many- 
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SCGDEU  V.  Lord  St.  Leonards,  1  Pr.  Div.  154  (1876).  Appeal 
from  a  decree  of  Hannen,  J.,  sitting  without  a  jury  (p.  160),  admitting 
to  probate  the  contents  of  a  lost  will  of  the  late  Lord  Chancellor  St. 
Leonai"ds,  and  certain  codicils  to  said  will. 

CocKBORN,  C.  J.  This  is  an  appeal  against  a  decree  of  the  Presi- 
dent of  the  Probate  Division,  granting  probate  of  a  paper  purporting  to 
be  the  substance  of  the  will  of  the  late  Lord  St.  Leonards.  The  will 
■was  last  seen  on  the  20th  of  August,  1873  ;  the  death  of  the  testator 
took  place  on  the  29th  of.  January-,  1875.  The  will  was  kept  in  a  small 
box  placed  on  the  floor  of  a  room  called  the  saloon,  on  the  ground  floor 
of  the  testator's  house.  Upon  his  death  it  was  looked  for  in  that  box 
bj*  the  solicitor  employed  by  the  executors,  and  it  could  not  be  found. 
Several  questions  arise  upon  this  state  of  facts.  In  the  first  place,  was 
the  will  destroyed  by  the  testator  animo  revocandi  or  not ;  secondlj-, 
can  secondary  evidence  be  given  of  its  contents  ;  thirdly,  if  so,  have  we 
satisfactory  evidence  of  the  contents  ;  and  lastl}',  if  the  evidence  is  sat- 
isfactory, so  far  as  it  goes,  but  not  altogether  complete,  ought  probate 
to  be  granted,  so  far  as  the  evidence  which  we  have  before  us  shows 
■what  were  the  contents  ?  .  .  .  The  last  time  the  will  was  seen  was  by 
Miss  Sugden,  on  the  20th  of  August,  1873.     Lord  St.  Leonards  ■was 

forms  of  mental  development,  especially  that  of  weakness  in  those  faculties  ■B'hioh  are 
an  essential  part  of  the  mind  itself,  when  once  proved,  imply  that  the  infirmity  must 
have  existed  for  some  considerable  time.  The  inference  is  quite  as  conclusive  that  such 
condition  must  have  had  a  gradual  and  progressive  development,  requiring  antecedent 
lapse  of  time,  as  that  it  will  continue,  when  once  proved,  for  any  considerable  period 
thereafter.  The  decay  and  loss  of  vigor  which  often  accompanies  old  age  furnishes  the 
most  common  illustration  of  this.  It  is  difficult  to  say  that  declaratious  offered  to 
establish  mental  facts  of  this  description  are  of  equal  weight,  whether  occurring  before 
or  after  the  act  in  question.  But,  if  they  are  equally  significant  and  no  more  remote 
in  point  of  time,  they  are  equally  competent,  and  may  be  quite  as  influential  with  the 
jury.'  .  And  so  Lane  v.  Moore,  151  Mass.  8"  (1889). 

In  Herster  v.  Herster,  122  Pa.  St.  239  (1 889),  ClaeK,  J.  (for  the  court),  said  :  "  The 
only  matter  in  issue  under  the  pleadings,  is  whether  or  not  the  will  and  the  codicils, 
or  any  of  them,  were  procured  by  fraud  or  undue  influence.  .  .  .  It  is  a  matter  of  com- 
mon knowledge,  that  a  person  of  feeble  intellect  is  much  more  easily  influenced  by 
undue  means,  than  is  one  of  a  vigorous  mind ;  therefore,  in  passing  upon  a  question 
of  undue  influence,  the  strength  and  condition  of  the  mind  may  become  a  proper,  indeed 
an  essential,  subject  of  inquiry  ;  for,  although  weakness,  whether  arising  from  age,  in- 
firmity, or  other  cause,  may  not  be  sufficient  to  create  testamentary  incapacity,  it  may 
nevertheless  form  favorable  conditions  for  the  exercise  of  undue  influence.  .  .  .  It  will 
be  seen,  therefore,  that  undue  influence  is  the  substantial  fact  affirmed  on  one  side,  and 
denied  on  the  other  ;  imbecility  or  weakness  of  mind  being  a  collateral  or  extraneous 
question  arising  out  of  the  proofs.  The  declarations  of  the  testator,  made  within  a 
reasonable  time  before  and  after  the  execution  of  the  will,  have  always  been  received  in 
evidence  upon  a  question  of  testamentary  capacity,  to  show  the  state  and  condition  of 
the  testator's  mind,  and,  if  reasonably  connected  in  point  of  time  with  the  testamen- 
tary act,  we  cannot  .see  any  reason  why  they  would  not  be  admissible  to  establish  the 
same  fact  in  an  issue  raised  upon  the  exercise  of  fraud  and  undue  influence  in  the  pro- 
curement of  it.     Such  declarations  cannot  have  any  force,  however,  in  establishing 
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taken  ill  in  September,  1873,  and  was  confined  to  his  room  from  that 
time  to  Christmas,  1873,  and  during  the  whole  of  that  time  the  box 
was  kept  by  Miss  Sugden,  as  she  tells  us,  in  her  own  room  ;  when  he 
again  rejoined  the  familj'  down  stairs,  she  replaced  the  box  in  the 
saloon,  that  he  might  not  miss  it,  and  it  remained  there  until  his  last 
illness  commenced,  in  March,  1874.  It  was  then  again  taken  posses- 
sion of  bj-  Miss  Sugden,  and  kept  by  her  until  Lord  St.  Leonards' 
death ;  therefore  it  could  only  have  been  got  at  by  him  between  Christ- 
mas, 1873,  and  March,  1874.  Long  after  March,  when  he  was  stricken 
with  his  last  illness,  and  from  which  time  he  was  confined  to  his  own 
bed-room,  he  again  and  again  referred  to  the  various  provisions  he  had 
made  by  the  will,  in  other  words,  referred  to  the  will  itself  as  still  sub- 
sisting, and  this  again  adds  to  the  vast  improbability  of  his  having  de- 
stroyed the  will.  The  only  conclusion  I  can  arrive  at  is,  not  that  he 
destroj-ed  it,  but  that  it  was  clandestinely  got  at  hj  somebody  and  sur- 
reptitiously taken  away  ;  who  that  somebody  is,  is  one  of  those  myste- 
ries which  time  may  possibly  solve,  but  which  at  present  it  would  defy 
human  ingenuity  to  say.  .  .  . 

Jbssel,  M.  E.  .  .  .  The  next  point,  and  one  no  doubt  also  of  great 
importance,  is  what  secondary  evidence  is  admissible.  In  this  particu- 
lar instance  there  is  the  evidence  of  a  person  who  had  seen  the  will, 
and  the  real  point  to  be  considered  and  decided  is  whether  that  evi- 

the  substantive  fact  of  undue  influence.  .  .  .  The  weakness  of  mind  and  consequent 
susceptibility  to  influence  which  is  admissible  in  such  a  case,  must  be  shown  to  exist 
at  the  very  time  of  the  testamentary  act ;  whilst  the  testator's  declarations  directly 
show  only  the  state  of  his  mind  when  they  were  made.  Declarations  made  before  and 
after  have  some  significance,  however,  in  showing,  inferentially,  the  mental  condition 
at  the  time  of  the  testamentary  act.  The  limitations  which  govern  the  admission  of 
this  quality  of  evidence  must  depend  largely  on  the  character  of  the  unsoundness  at- 
tempted to  be  proved.  There  are  types  of  mental  unsoundness  which  appear  suddenly 
and  may  be  of  short  duration,  and  in  such  cases,  the  proof,  to  be  of  any  avail,  must 
come  near  to  the  precise  time  when  the  act  was  performed  ;  but  the  decadence  of  old 
age  and  many  forms  of  mental  derangement  and  imbecility  are  of  slow  advancement, 
and  proof  of  their  distinct  development,  at  any  given  period,  will  aiford  pretty  clear 
ground  to  infer  their  existence  for  a  long  period,  either  before  or  after,  with  a  consider- 
able degree  of  certainty :  Orant  v.  Thompson,  i  Conn.  203.  Therefore,  declarations 
made  several  years,  even,  before  the  execution  of  a  will,  may  be  proven  to  show  un- 
soundness or  imbecility  of  mind  of  a  permanent  character  ;  and  declarations  made  after 
may,  in  like  manner,  tend  to  show  such  a  fixed  perversion  or  imbecility  of  mind,  as 
would  not  be  likely  to  have  occurred  in  any  short  period  of  time  ;  and  both  or  either 
may  afford  some  just  ground  of  opinion  in  regard  to  the  state  of  the  testator's  mind  at 
the  date  of  the  testamentary  act :  Redf.  on  Wills,  549.  The  court  must  judge,  in  each 
particular  case,  how  far  it  will  be  profitable  to  extend  the  rule  before  and  after  the  pre- 
cise date  in  question :  Grant  v.  Thompson,  supra.  As  the  proof  of  the  testator's  declara- 
tions are  only  admissible  in  this  case  to  show  the  state  of  his  mind  and  the  efl'ect  of 
undue  influence,  if  any  is  shown  to  have  existed,  we  cannot  say,  in  view  of  the  particu- 
lar type  of  mental  unsoundness  alleged,  and  the  peculiar  circumstances  of  this  case, 
that  the  scope  of  the  investigation  was  too  wide.  Of  course  the  objective  point  of  in- 
quiry, in  every  case,  is  the  state  of  mind  at  the  precise  date  of  the  testamentary  act, 
but,  as  it  is  not  practicable  in  all  oases  to  make  that  inquiry  in  a  direct  manner,  some 
latitude  of  proof  must  be  allowed."  —  Ed. 
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dence  can  be  confirmed  or  corroborated  by  declarations  of  the  testator 
made,  either  to  that  witness  or  to  other  persons,  and  if  so,  whether 
those  declarations  to  be  admissible  in  evidence  must  be  limited  to 
declarations  made  at  or  before  the  execution  of  the  will,  or  may  be  ex- 
tended to  declarations  made  after  the  execution  of  the  will.  Now,  it 
might  well  have  been  that  our  law,  like  the  law  of  some  other  countries, 
should  have  admitted  as  evidence  the  declarations  of  persons  who  are 
dead,  in  all  cases  where  they  were  made  under  circumstances  in  which 
such  evidence  ought  properly  to  have  been  admitted,  that  is,  where  the 
person  who  made  them  had  no  interest  to  the  contrary,  and  where  they 
were  made  before  the  commencement  of  the  litigation.  That  is  not, 
however,  our  law.  As  a  rule  the  declarations,  whether  in  writing  or 
oral,  made  by  deceased  persons,  are  not  admissible  in  evidence  at  all. 
But  so  inconvenient  was  the  law  upon  this  subject,  so  frequently  has  it 
shut  out  the  only  obtainable  evidence,  so  frequently  would  it  have 
caused  a  most  crying  and  intolerable  injustice,  that  a  large  number  of 
exceptions  have  been  made  to  the  general  rule.  I  will  consider,  first, 
what  the  exceptions  are,  and  what  is  the  principle  which  guides  the 
Court  in  making  exceptions.  The  exceptions  are  generally  considered 
to  be  three  principal  and  three  subordinate  exceptions.  It  does  not 
matter  in  what  order  I  take  them.  First,  there  is  an  exception  of  a 
declaration  accompanying  an  act ;  secondly,  of  a  declaration  against 
interest ;  and,  thirdly,  of  a  declaration  made  by  a  person  in  the  course 
of  business,  one  which  it  was  his  duty  to  make.  Those  are  three  large 
exceptions.  There  are  then  some  smaller  exceptions  ;  the  first  is  the 
proof  of  matters  of  public  and  general  interest,  one  might  say  of  qi(,asi 
historical  interest,  not  actually  historical,  where  we  admit  tlie  declara- 
tions of  persons  who  may  from  their  position  be  fairly  presumed  to 
have  had  knowledge  on  the  subject.  In  the  next  place,  we  admit  evi- 
dence which  is  in  its  nature  very  weak  indeed,  that  is,  in  matters  of 
pedigree,  where  we  admit  declarations  of  deceased  members  of  a  famil}^, 
on  its  being  shown  that  the  persons  were  members  of  the  family.  Now 
I  take  it  the  principle  which  underlies  all  these  exceptions  is  the  same. 
In  the  first  place,  the  case  must  be  one  in  which  it  is  difficult  to  obtain 
other  evidence,  for  no  doubt  the  ground  for  admitting  the  exceptions 
was  that  very  diflBculty.  In  the  next  place,  the  declarant  must  be  disin- 
terested ;  that  is,  disinterested  in  the  sense  that  the  declaration  was  not 
made  in  favor  of  his  interest.  And,  thirdly,  the  declaration  must  be 
made  before  dispute  or  litigation,  so  that  it  was  made  without  bias  on 
account  of  the  existence  of  a  dispute  or  litigation  which  the  declarant 
might  be  supposed  to  favor.  Lastly,  and  this  appears  to  me  one  of  tlie 
strongest  reasons  for  admitting  it,  the  declarant  must  have  had  peculiar 
means  of  knowledge  not  possessed  in  ordinary  cases.  Now,  all  these 
reasons  exist  in  testifying  both  as  to  matters  of  public  and  general 
interest,  and  as  to  matters  of  pedigree,  and  soine,  if  not  all  of  them, 
exist  in  the  other  cases  to  which  I  have  referred.  They  all  exist  in  the 
case  of  a  testator  declaring  the  contents  of  his  will.     Of  course,  as  in 
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the  case  of  pedigree,  the  Coui-ts  must  be  cautious  in  admitting  such 
evidence.  From  its  very  nature  it  is  evidence  not  open  to  the  test  of 
cross-examination,  it  is  very  often  produced  at  second  or  third  hand, 
and  it  is  therefore  particular!}'  liable  to  lose  something  of  its  color  in 
the  course  of  transmission.  It  is  so  easily  and  so  frequently  fabricated 
that  all  Courts  which  have  to  dispose  of  such  cases  must  be  especiallj- 
on  their  guard.  But  that  goes  onl}-  to  the  question  of  the  weight  to  be 
attributed  to  the  evidence  when  admitted,  it  does  not  go  to  the  question 
of  admitting  the  evidence  itself;  and  I  must  saj'  it  appears  to  me  that, 
having  regard  to  the  reasons  and  principles  which  have  induced  the 
tribunals  of  this  country  to  admit  exceptions  in  the  other  cases  to  which 
I  have  referred,  we  should  be  equally  justified  and  equally  bound  to  ad- 
mit it  in  this  case.  When  I  say  equallj-,  perhaps  I  state  the  case  a 
little  too  low,  because  if  there  is  any  case  in  the  world  in  which  it  is 
incumbent  upon  a  tribunal  not  to  grant  a  premium  for  fraud  or  wrong  ; 
not  to  hold  out  to  the  world  that  any  man  who  is  able  to  get  hold  of  the 
will  of  a  testator  which  may  disappoint  him  of  his  expectations,  just  or 
unjust,  if  he  once  destroys  it,  shall  be  able  to  acquire  the  propert}^ 
either  for  himself  or  for  those  whom  he  wishes  to  benefit,  —  I  saj'  if 
ever  there  was  such  a  case  it  is  the  case  of  a  lost  will.  The  Court 
should  be  anxious,  not  narrowlj'  to  restrict  the  rules  of  evidence,  which 
were  made  for  the  purpose  of  furthering  truth  and  justice,  but,  guided 
by  those  great  principles  which  have  guided  other  tribunals  in  other 
countries  in  admitting  this  kind  of  evidence  generallj',  to  admit  it  at  all 
events  in  the  special  case  which  we  have  under  consideration. 

I,  therefore,  entirelj'  concur  in  the  .  .  .  conclusion  that  this  evi- 
dence is  admissible,  not  only  as  regards  that  portion  of  it  which  is 
anterior  to  the  execution  of  the  will,  but  also  as  regards  that  portion  of 
it  which  is  posterior  to  its  execution.  As  regards  the  portion  of  it 
anterior  to  the  execution,  it  has  been  admitted,  where  it  has  been  ad- 
mitted at  all,  on  a  somewhat  different  ground.  It  is  not  strictly  evi- 
dence of  the  contents  of  the  instrument,  it  is  simply^  evidence  of  the 
intention  of  the  person  who  afterwards  executes  the  instrument.  It  is 
simply  evidence  of  probability  —  no  doubt  of  a  high  degree  of  proba- 
bility in  some  cases,  and  of  a  low  degree  of  probability  in  others.  The 
cogencj'  of  the  evidence  depends  very  much  on  the  nearness  in  point  of 
time  of  the  declaration  of  intention  to  the  period  of  the  execution  of  the 
instrument.  Now,  in  this  case  we  have  that  link  supplied  in  the  most 
satisfactorj'  manner  as  regards  the  two  important  documents  "J."  and 
"  K."  We  have  the  evidence  of  the  witness  that  they  were,  to  use  her 
words,  jotted  down  at  the  time  when  the  will  was  being  written,  and 
therefore  immediately  before  the  execution,  and  in  that  case  it  is  not  to 
be  presumed  for  a  moment  that  there  was  any  change  in  the  intention 
of  the  testator  from  the  time  of  jotting  down  his  legacies  to  the  time 
when  he  signed  the  will.  As  regards  the  earlier  document,  no  doubt 
that  relates  to  a  prior  will,  the  will  of  1867,  but  we  have  the  evidence 
of  Miss  Sugden  that  that  will  was  incorporated  with  the  second  will, 


SECT.  IV.]  SUGDEN  V.   LOED  ST.   LEONARDS.  611 

and  therefore  to  that  extent  it  brings  the  evidence  down  to  the  time  of 
the  execution  of  the  second  will.  We  must  also  remember  that  these 
documents  were  carefully  preserved  by  the  testator ;  that  they  were  tied 
up  with  other  documents  in  the  same  box  which  contained  his  will  and 
codicils,  and  that  it  is  not  likely  he  would  so  carefully  have  preserved 
them  if  he  had  changed  his  intention  between  making  them  and  signing 
his  will.  If  they  had  no  longer  represented  his  final  intention  he  would 
probably  have  destroyed  them  or  thrown  them  away  as  waste  paper. 
That  confirms,  to  my  mind,  the  value  of  the  documents,  — that  although 
only  evidence  of  intention,  j'et  they  are  evidence  of  intention  not 
changed  at  the  time  of  the  execution.  Upon  these  documents,  I  think, 
whatever  view  maj-  be  taken  as  regards  the  latter  one,  full  reliance 
ought  to  be  placed.  Then  I  come  to  the  question  whether,  irrespective 
of  the  post-testamentary  declarations,  as  I  may  call  them,  there  would 
be  anj'  ground  for  saying  that  there  was  not  suflScient  evidence  to  sus- 
tain the  proof  of  this  will.  I  am  clearly  of  opinion  there  is  no  such 
ground.  It  happens  fortunately  in  this  case  that  these  post-testamen- 
tary declarations  are  of  comparativelj'  little  value.  In  the  only  instance 
in  which  confirmation  is  required  they  are  very  vague  and  general. 
That  instance  is  the  share  of  the  residue  given  to  Miss  Sugden. 

Now,  in  considering  .  .  .  the  sufficiency  of  the  evidence,  I  will 
take  the  case  first  irrespective  of  these  post-testamentar}'  declarations 
which  the  learned  judge  in  the  Court  below  felt  himself  bound,  as  I 
think  he  was  bound,  by  the  decision  in  Quick  v.  Quick,  3  Sw.  &  Tr. 
442 ;  33  L.  J.  (P.  M.  &  A.)  146,  to  disregard,  and  I  must  say  I  should 
entirely  concur  with  the  learned  judge  in  his  conclusion,  even  assuming 
that  I  was  bound,  as  he  was,  by  the  decision  in  Quick  v.  Quick,  to 
disregard  that  evidence.  But  how  does  the  matter  stand?  The  will 
was  read  frequently,  and  under  peculiar  circumstances  of  interest,  by 
Miss  Sugden.  She  had  not  only  an  opportunity  of  becoming  familiar 
with  its  contents,  but  she  had  the  strongest  motive  for  doing  so.  The 
will  concerned  not  only  herself,  but  those  who  were  nearest  and  dear- 
est to  her.  It  would  be  no  idle  curiosity  which  would  induce  her  to 
read  it  and  re-read  it  with  attention,  and  to  remember  its  contents  with 
accuracy  and  fidelity.  Therefore  we  have  the  evidence  of  a  witness 
to  be  trusted  beyond  the  average  of  witnesses,  more  to  be  trusted  even 
in  this  respect,  supposing  there  were  no  question  of  interest,  than  an 
ordinary  solicitor  who  testifies  to  the  contents  of  a  will.  He  has  other 
affairs  to  attend  to,  he  has  many  wills  to  read,  and  he  has  no  special  or 
particular  interest  in  the  disposition  of  the  property  of  the'  testator. 
Therefore  we  have  a  witness  peculiarly  likely  to  know  what  the  con- 
tents of  the  will  were.  Besides  that,  we  have  a  witness  of  unimpeached 
and  unimpeachable  integrity.  We  have  the  gratification  of  knowing,  in 
deciding  this  case,  that  there  has  been  no  question  raised  as  to  the 
credibility  of  Miss  Sugden,  and  this  appears  to  be  an  answer  to  that 
assumed  danger  which  might  apply  to  other  cases  in  allowing  such 
proof  as  this  to  establish  wills.     The  present  case  has.  In  my  opinion, 
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nothing  to  do  with  a  case  where  the  credibility  of  the  witness  is  con- 
tested ;  it  does  not  make  the  witness's  testimony  more  admissible,  but 
it  does  add  enormously  to  the  weight  of  it,  when  you  find  that  the 
opponent  does  not  dispute  the  honesty  and  truthfulness,  the  entire 
integrity  and  veracity  of  the  witness.  The  case  is  singular  in  that 
respect,  and  I  should  think  it  is  very  likely  to  remain  singular,  as  re- 
gards subsequent  cases  ;  therefore  there  is  no  danger  in  admitting  this 
evidence  in  this  particular  case,  and  I  see  no  reason  why  we  should 
refuse  to  do  justice  now  because  other  persons,  not  credible  witnesses, 
may  be  induced  in  other  cases  to  attempt  to  substantiate  fictitious 
wills.  ... 

James,  L.  J.  .  .  .  With  regard  to  the  testamentary  declarations  of 
the  testator,  I  desire  to  say  that  I  entirely  concur  in  the  conclusion  at 
which  the  Lord  Chief  Justice  has  arrived,  that  those  testamentarj'  dec- 
larations are  admissible  and  ought  to  be  admitted  as  evidence.  But  in 
this  case  it  is  conceded  that  every  one  of  those  declarations  was  admis- 
sible and  was  properly  admitted  for  some  purpose  in  the  cause,  and 
thereby  those  declarations  of  the  testator  have  become  legitimately 
known  to  me.  I  believe  them  to  have  been  made  bj'  him,  and  I  believe 
'  them  to  be  true,  and,  having  those  declarations  before  me  and  so  be- 
lieving them,  it  would  be  a  judicial  lie  if  I  were  to  pretend  that  I  did 
not  act  upon  them  in  coming  to  the  conclusion  that  the  evidence  of  the 
witness  as  to  the  actual  contents  of  the  will  is  true. 

Mellish,  L.  J.  I  am  also  entirely  of  the  same  opinion  ;  and  I  think 
it  is  quite  unnecessary  that  I  should  make  any  lengthened  observations. 
.  .  .  The  only  part  of  the  case  upon  which  I  have  any  doubt,  or  differ 
at  all  from  what  has  been  already  said,  is  a  part  which,  as  it  appears  to 
me,  is  not  before  us,  and  which  it  is  not  really  necessary  for  us  to  de- 
cide. At  the  time  of  the  argument,  not  having  read  the  judgment  of 
the  President  of  the  Probate  Division,  I  was  under  the  impression  that 
he  might  have  relied  to  some  extent  upon  the  evidence  of  the  declara- 
tions of  Lord  St.  Leonards  respecting  the  contents  of  his  will  made 
after  its  execution.  But,  having  now  carefully  read  through  the  judg- 
ment, I  find  that  he  did  not  rely  upon  that  evidence  at  all.  In  deter- 
mining what  were  the  contents  of  the  will  he  did  not  rely  upon,  he 
carefully  avoided  mentioning,  an}'  of  the  statements  of  Lord  St.  Leon- 
ards respecting  the  contents  of  his  will,  and,  for  myself,  I  am  entirely 
satisfied  with  the  conclusion  to  which  he  came  upon  that  ground.  I  do 
not  think  it  necessarj'  for  us  to  consider  whether  those  subsequent  dec- 
larations are  admissible.  I  am  not  myself  prepared  to  say  that  the 
decision  in  Quick  v.  Quick,  3  Sw.  &  Tr.  442  ;  33  L.  J.  (P.  M.  &  A,)  146, 
is  bad  law.  If  I  was  asked  what  I  think  it  would  be  desirable  should  be 
evidence,  I  have  not  the  least  hesitation  in  saying  that  I  think  it  would 
be  a  highly  desirable  improvement  in  the  law  if  the  rule  was  that  all 
statements  made  by  persons  who  are  dead  respecting  matters  of  which 
they  had  a  personal  knowledge,  and  made  ante  litem  motam,  should  be 
admissible.    There  is  no  doubt  that  by  rejecting  such  evidence  we  do 
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reject  a  most  valuable  source  of  evidence.  But  the  difficulty  I  feel  is 
this,  that  I  cannot  satisfactorily  to  my  own  mind  find  any  distinction 
between  the  statement  of  a  testator  as  to  the  contents  of  his  will,  and 
any  other  statement  of  a  deceased  person  as  to  any  fact  peculiarly 
within  his  knowledge,  which,  beyond  all  question,  as  the  law  now 
stands,  we  are  not  as  a  general  rule  entitled  to  receive.  The  Master  of 
the  Rolls  has  referred  to  the  several  exceptions  which  have  been  made 
to  the  rule,  but  none  of  them  appear  to  me  to  be  applicable  to  this  case. 
I  think  there  is  a  most  material  distinction,  as  was  pointed  out  by  Lord 
Campbell  in  Doe  v.  Palmer,  16  Q.  B.  747 ;  20  L.  ,J.  (Q.  B.)  367,  be- 
tween declarations  made  before  a  will  is  executed,  and  declarations 
made  subsequently.  The  declarations  which  are  made  before  the  will 
are  not,  I  apprehend,  to  be  taken  as  evidence  of  the  contents  of  the  will 
which  is  subsequently  made,  —  they  obviouslj'  do  not  prove  it ;  and 
wherever  it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  intentions,  there  you  may  prove 
what  he  said,  because  that  is  the  only  means  bj'  which  you  can  find  out 
what  his  intentions  were.  When  a  doubt  is  thrown  on  the  correctness 
of  evidence  which  has  been  given  as  to  the  contents  of  a  will,  the  dec- 
larations of  the  testator  as  to  what  he  intended  to  put  in  his  will,  made 
either  contemporaneously  with,  or  prior  to  the  execution  of  his  will, 
are  obviously  evidence  which  may  corroborate  the  other  testimony  as  to 
what  is  contained  in  the  will.  But,  to  my  mind,  they  do  not  of  them- 
selves prove  what  were  the  contents  of  the  will,  they  only  corroborate 
the  other  evidence  which  has  been  given  of  the  contents,  because  it  is 
more  probable  that  the  testator  has  than  that  he  has  not  made  a  partic- 
ular devise,  or  a  particular  bequest,  when  he  has  told  a  person  previ- 
ously that  he  intended  to  make  it,  inasmuch  as  it  shows  that  he  had  it 
in  his  mind  to  make  such  a  will  at  the  time  he  made  that  declaration. 
But  a  declaration  after  he  has  made  his  will,  of  what  the  contents  of  the 
will  are,  is  not  a  statement  of  anything  which  is  passing  in  his  mind  at 
the  time ;  it  is  simply  a  statement  of  a  fact  within  his  knowledge,  and 
therefore  you  cannot  admit  it  unless  you  can  bring  it  within  some  of  the 
exceptions  to  the  general  rule,  that  hearsay  evidence  is  not  admissible 
to  prove  a  fact  which  is  'stated  in  the  declaration.  It  does  not  come 
within  any  of  the  rules  which  have  been  hitherto  established,  and  I 
doubt  whether  it  is  an  advisable  thing  to  establish  new  exceptions  in  a 
case  which  has  never  happened  before,  and  may  never  happen  again, 
for  you  then  establish  an  exception  which  more  or  less  throws  a  doubt 
on  tlie  law.  It  appears  to  me  that  it  would  be  better  to  leave  it  to  the 
legislature  to  make  the  improvement,  which,  in  my  opinion,  ought  to  be 
made,  in  our  present  rules  with  regard  to  the  admissibility  of  evidence 
of  that  description.  In  all  other  respects  I  entirely  agree  with  the 
judgments  which  have  been  given.  .  .  . 

Appeals  dismissed.'^ 

1  See  Pickens  v.  Davis,  134  Mass.  252.  —  Ed. 
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"WOODWARD  et  al.  v.  GOULSTONE  et  al. ,      ' 

f        ,    '' 
House  of  Lords.     1886.  i    ,    ' 

[Reported  11  App.  Cas.  469.]  ^ 

Appeal  from  an  order  of  the  Court  of  Appeal.  The  respondents 
Goulstone  and  others  as  plaintiffs  having  brought  an  action  in  the  Pro- 
bate Division  claiming  as  next  of  kin  administration  of  the  estate  of 
J.  H.  Morgan,  deceased,  with  a  will  of  1868  annexed,  the  appellants 
defended  the  action  and  set  up  a  lost  will  of  1877  or  1878,  and  claimed 
probate  in  solemn  form.  The  action  was  tried  before  Butt,  J.,  who 
pronounced  for  the  lost  will.  This  decision  was  reversed  by  the  Court 
of  Appeal  (Cotton,  Lindley,  and  Fr3%  L.JJ.).  .  .  . 

Inderwick,  Q.  C.  and  Bowen  Rowlands,  Q.  C.  {Pritchard,  with 
them)  for  the  appellants. 

Fischer,  Q.  C.  (i2.  Searle  with  him),  for  the  respondents,  Goulstone 
and  Williams,  plaintiffs. 

Sir  J.  Deane,  Q.  C.  (TF.  T.  Barnard  with  him),  for  the  respondents, 
Tilly  and  Kingdon,  next  of  kin. 

Yate  Lee  and  W.  D.  I.  Foulkes,  for  Green  and  James,  respondents, 
co-heirs. 

Lord  Herschell,  L.  C.  .  .  .  There  is  one  other  point  upon  which 
the  Court  below  was  bound  hy  the  authority  of  Sugden  y.  Lord  St. 
Leonards,  1  P.  D.  154,  but  which  would  be  open  to  review  in  this 
House,  and  upon  which  I  desire  to  reserve  ray  opinion.  It  will  be 
observed  that  the  only  evidence  of  the  contents  of  the  will  in  this  case 
are  the  post-testamentary  declarations  of  the  testator.  If  these  declara- 
tions be  inadmissible,  then  there  is  absolutely  no  evidence  to  support 
the  case  of  those  who  are  propounding  the  will.  As  the  Court  be- 
low came  to  the  conclusion  that  even  admitting  them  the  will  was  not 
established,  and  as  we  concur  (for  I  believe  all  j'our  Lordships  concur) 
in  that  view,  of  course  the  question  does  not  arise  here  for  determina- 
tion ;  but  as  far  as  I  am  concerned  I  desire  to  guard  against  its  being 
supposed  that  I  hold  that  these  post-testamentary  declarations  are  ad- 
missible. It  is  a  matter  which  has  given  rise  to  considerable  difference 
of  judicial  opinion..  Lord  Penzance  distinctly  decided  that  they  were 
not  admissible  ;  ^  and  I  think  a  dictum  of  Lord  Campbell  in  the  case  of 
Doe  v.  Palmer,  16  Q.  B.  747,  757,  indicates  that  he  took  the  same 
view.  The  majority  of  the  Court  of  Appeal  in  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  154,  consisting  of  Cockburn,  C.  J.,  the  late  Master 
of  the  Rolls,  James,  and  Baggallay,  L.JJ.,  were  of  opinion  that  the  evi- 
dence was  admissible,  but  Mellish,  L.J.,  took  the  contrary  view.  The 
reasons  of  the  Master  of  the  Rolls  for  holding  this  evidence  to  be  ad- 
missible will  be  found  at  page  241  of  the  report.    He  lays  down  first  of 

1  A  part  of  the  case  is  omitted.  ^  Quick  v.  Quick,  ante  597.  —  Ed. 
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all  the  general  rule  of  law,  which  he  admits  would  exclude  statements 
of  this  description,  but  then  he  says  there  are  certain  exceptions,  cer- 
tain principal  exceptions  and  certain  subordinate  exceptions.  The 
principal  exceptions  which  he  names  are,  declaration  accompanj-ing 
an  act,  declaration  against  interest,  and  declaration  made  by  a  person 
in  the  course  of  business,  and  which  it  was  his  duty  to  make.  The 
subordinate  exceptions  which  he  names  are  in  matters  of  public  and 
general  interest,  and  in  matters  of  pedigree.  Undoubtedly  those  are 
all  well  recognized  and  long  established  exceptions  to  the  general  rule. 
But  the  Master  of  the  Rolls  proceeds  to  say  that  there  is  a  principle 
underlying  all  those  exceptions,  and  that  principle  he  states  thus  :  "  In 
the  first  place,  the  case  must  be  one  in  which  it  is  difficult  to  obtain 
other  evidence,  for  no  doubt  the  ground  for  admitting  the  exceptions 
was  that  very  difficulty.  In  the  next  place,  the  declarant  must  be  dis- 
interested ;  that  is,  disinterested  in  the  sense  that  the  declaration  was 
not  made  in  favor  of  his  interest.  And  thirdly,  the  declaration  must 
be  made  before  dispute  or  litigation,  so  that  it  was  made  without  bias 
on  account  of  the  existence  of  a  dispute  or  litigation  which  the  declar- 
ant might  be  supposed  to  favor.  Lastly  (and  this  appears  to  me  one 
of  the  strongest  reasons  for  admitting  it),  the  declarant  must  have  had 
peculiar  means  of  knowledge  not  possessed  in  ordinary  cases."  And 
finding  that  principle  underlying  the  exceptions  to  which  the  Master  of 
the  Rolls  has  alluded,  he  then  seems  to  come  to  the  conclusion  that 
whenever  j-ou  find  those  conditions  satisfied  you  are  justified  in  making 
a  new  exception  although  it  has  never  hitherto  been  recognized  in  the 
law.  It  appears  to  me  that  if  that  view  be  adopted,  the  extension  of 
those  principles  to  a  case  like  the  present  would  equallj'  afford  author- 
ity for  many  additional  exceptions  hitherto  unknown  to  the  law.  It  is 
much  broader  than  would  merely  support  the  particular  extension  of 
the  exceptions  which  the  Master  of  the  Rolls  was  then  upholding ;  and 
I  cannot  help  feeling  that  for  the  Courts  to  add  at  will  from  time  to 
time  any  new  exceptions  which  appear  to  be  capable  of  being  sup- 
ported on  principles  similar  to  those  which  have  been  long  established, 
would  be  introducing  a  dangerous  uncertainty  into  the  law  of  evidence. 
It  appears  to  me  that  there  is  much  to  be  said  in  support  of  the  view 
which  is  forcibly  expressed  by  Mellish,  L.  J.,  1  P.  D.  251.  He  says,  "  It 
does  not  come  within  any  of  tlie  rules  which  have  been  hitherto  estab- 
lished, and  I  doubt  whether  it  is  an  advisable  thing  to  establish  new  ex- 
ceptions in  a  case  which  has  never  happened  before  and  may  never 
happen  again,  for  you  then  establish  an  exception  which  more  or  less 
throws  a  doubt  on  the  law.  It  appears  to  me  that  it  would  be  better 
to  leave  it  to  the  legislature  to  make  the  improvement,  which  in  my 
opinion  ought  to  be  made,  in  our  present  rules  with  regard  to  the  admis- 
sibility of  evidence  of  that  description."  No  doubt  there  are  many 
countries,  and,  indeed,  Scotland  is  one  of  them,  where  the  law  permits 
declarations  of  persons  who  are  dead  to  be  given  in  evidence,  in  all 
cases  where  they  were  made  under  circumstances  in  which  such  evi- 
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dence  ought  proper!}'  to  have  been  admitted  if  the  person  had  been 
living  ;  and  there  is  much  to  be  said  for  that  law  as  compared  with  our 
own  ;  but  certainl}'  I  have  always  understood  that  law  to  differ  from 
our  law,  and  I  cannot  help  feeling  that  if  one  were  to  adopt  to  the  full 
the  reasoning  of  the  Master  of  the  Rolls  it  would  practically  wipe  away 
all  such  distinction,  which  is  in  m}'  opinion  the  function  of  the  legisla- 
ture and  not  of  the  Courts.  I  do  not  desire  to  be  understood  as  dis- 
senting from  the  judgment  of  the  majority  of  the  Court  of  Appeal  in 
Sugden  v.  Lord  Si.  Leonards,  1  P.  D.  154,  upon  this  point.  I  have 
expressed  the  doubts  which  I  entertain  ;  all  I  desire  is  to  leave  the  ques- 
tion open  should  it  hereafter  come  before  your  Lordships'  House  for 
decision.  That  disposes  of  all  the  matters  arising  upon  the  appeal, 
and  I  move  j'our  Lordships  that  the  judgment  be  affirmed  and  the 
appeal  dismissed  with  costs.   .  .  . 

Lord  Blackburn.  My  Lords,  I  agree  completely  in  saying  that  the 
judgment  appealed  against,  the  judgment  of  the  Court  of  Appeal,  in 
which  they  held  that  upon  the  evidence  before  them  the  contents  of  the 
will  were  not  sufficientl}'  established,  therein  reversing  the  decision  of 
Butt,  J.,  was  right.  I  think  that  on  that  evidence  there  was  no  evi- 
dence of  the  contents  of  the  will.  The  evidence  consisted  exclusively 
of  parol  statements  of  this  nature :  Peters  said  (and  I  do  not  say  that 
there  was  any  reason  to  suppose  it  was  not  true)  that  the  testator  came 
to  him  and  told  him  that  he  wished  to  make  his  will ;  that  he  proceeded 
to  give  him  directions  for  making  the  will ;  that  this  went  on  all  very 
well,  he  taking  down  the  directions,  until  at  last  they  came  to  the  point 
of  who  was  to  be  the  residuary  legatee,  and  then,  according  to  Peters, 
the  testator  said,  "It  is  to  be  my  oldest  and  best  friend,  and  that  is 
yourself,"  upon  which,  according  to  Peters'  evidence  (and  I  am  not  at 
present  saying  that  it  is  not  rightly  to  be  believed),  Peters  said,  "  If 
that  be  so  I  cannot  make  your  will,"  tore  up  all  he  had  written  down, 
and  told  Morgan,  the  testator,  that  he  would  not  draw  such  a  will  as 
that.  That  was  all  very  right  and  scrupulous,  if  it  were  so.  Morgan 
then  went  away,  and,  according  to  Peters'  evidence  again,  some  time 
afterwards  Morgan  told  him  that  he  had  taken  his  advice  and  had  gone 
to  another  attorney  and  had  had  the  will  drawn  up  as  he  had  intended. 
I  think  those  are  the  words  or  nearly  so,  but  it  is  not  verj'  material  to 
be  precise  about  the  words.  Then  some  years  elapse,  and  then  the  tes- 
tator dies,  and  in  his  receptacles  and  amongst  his  papers  no  trace  of 
any  such  will  or  of  the  employment  of  any  such  attorney,  or  anything 
of  the  sort,  is  found.  Still  it  is  quite  possible  that  he  may  have  em- 
ployed such  an  attorney  who  may  have  drawn  up  such  a  will.  Then 
there  is  further  evidence  given  that  he  did  speak  to  different  persons, 
members  of  his  family,  on  the  subject,  and  that  he  told  Peters  himself 
something  like  this :  "  My  will  is  still  in  existence,  and  it  makes  j-ou 
residuary  legatee  ;  "  and  to  various  servants  he  said,  "  I  have  made  my 
will  and  have  remembered  you,"  or  "  will  remember  you,"  or  things  of 
that  sort.     All  those  would  be  things  going  to  show  that  there  was  a 
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■will.  That  was  the  sort  of  evidence  -which  was  given.  Then  (and  this 
is  what  I  want  to  lay  more  emphasis  upon)  j'ears  having  elapsed  in  that 
way,  Morgan  being  dead  and  nothing  whatever  being  found  about  this 
will,  Peters  begins  to  offer  rewards  and  to  go  about  seeking  for  evi- 
dence, and  he  succeeds  in  finding  three  different  clerks  of  a  Mr.  Perrin, 
who  had  run  away  under  not  reputable  circumstances.  I  need  sa3'  no 
more  than  that  he  was  an  attorney  who  had  run  away  from  Bristol. 
One  of  the  clerks  says  that  he  was  in  Mr.  Perrin's  employment,  and 
that  a  certain  box  contained  a  will  and  other  papers  belonging  only  to 
Mr.  Morgan,  and  that  by  Mr.  Perrin's  direction  he  wrote  "J.  H.  Mor- 
gan "  on  a  label  and  affixed  it  to  the  box.  This  was  before  Perrin  had 
run  away.  If  believed,  that  evidence  would  show  that  Perrin  was  act- 
ing as  Morgan's  attorney  and  had  made  the  will.  Two  other  witnesses 
are  called,  whose  evidence  does  not  seem  to  be  shaken,  and  to  whom 
nothing  is  imputed.  One  says,  "  I  was  a  copying  clerk  of  Mr.  Perrin's 
before  he  went  away.  I  remember  his  giving  me  a  draft  of  a  will  to 
copy  and  engross.  I  did  copy  and  engross  it,  but  as  to  remembering 
the  contents  of  it  I  remember  nothing  about  them."  The  third  witness 
says,  "  I  was  a  clerk  of  Mr.  Perrin's,  and  I  remember  going  with  him 
to  Mr.  Morgan's  house,  when  he  took  in  the  will  to  Mr.  Morgan,  and 
I  was  called  in,  and  I  and  Mr.  Perrin  witnessed  the  will."  All  this 
tends  to  show,  and  it  is  evidence  enough  to  show,  that  such  a  will  was 
executed  ;  but  there  is  not  one  morsel  of  evidence  of  its  contents.  Now 
the  really  important  question  is.  Is  there  evidence  enough  of  its  con- 
tents ?  I  am  not  going  further  into  it  than  this,  that  I  think  the  evi- 
dence which  I  have  mentioned,  the  declarations  of  the  deceased,  such 
as  "  I  have  remembered  you  in  my  will "  or  "  treated  you  handsomelj*," 
or  anything  of  that  sort,  if  admissible,  are  evidence  that  should  in  my 
mind  have  very  little  weight  indeed  given  to  it.  I  wish  to  guard  my- 
self, as  the  Lord  Chancellor  did,  against  being  supposed,  except  so  far 
as  it  is  necessary  for  the  present  case,  to  be  either  affirming  or  disaffirm- 
ing the  decision  which  was  come  to  in  Sugden  v.  Lord  St.  Zieonards, 
or  the  propositions  of  law  there  laid  down.  I  wish  to  leave  them  just 
■  in  the  same  way  as  before,  as  far  as  I  am  concerned.  Very  consider- 
able reasons  have  been  given  for  doubting  some  of  the  propositions 
and  doctrines  laid  down  there,  and  they  may  be  shaken  to  some  extent ; 
but  the  decision  of  this  House  will  not  make  that  case  better  or  worse 
as  an  authority  than  it  was  before.  It  is  quite  sufficient  to  say  that  if 
these  declarations  are  admissible  as  evidence  and  are  treated  as  such, 
they  certainly  are  not  sufficient  to  show  what  the  contents  of  the  will 
were,  and  therefore  the  judgment  appealed  against  is  right.  .  .  . 

LoKD  FitzGerald.  My  Lords,  I  concur  in  thinking  that  the  decision 
of  the  Court  of  Appeal  ought  to  be  affirmed.  I  am  quite  willing  to  fol- 
low the  great  judges  who  decided  Sugden  v.  Lord  St.  Leonards,  in 
the  conclusions  at  which  they  finally  arrived,  but  am  not  disposed  to 
go  one  hair's  breadth  beyond.  That  case  might  be  truly  said  to  have 
reached  the  very  verge  of  the  law,  and  it  ought  not  to  be  extended. 
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...  A  good  deal  has  been  said  as  to  the  admissibility  in  evidence  of 
parol  statements  of  testators  alleged  to  have  been  made  after  the 
factum  of  the  will.  Upon  that  I  wish  to  reserve  my  opinion.  My 
impression  is  that  however  such  statements  of  the  testator  were 
dealt  with  in  Sugdm,  v.  Lord  St.  Leonards,  the  true  ground  upon 
which  such  evidence  ought  to  be  received,  if  received  at  all,  was  not 
fully  discussed,  and  it  is  not  necessary  to  decide  it  now.  Therefore 
I  reserve  my  opinion  upon  it.  .  .  . 

Orders  appealed  from  affirmed. 


COMMONWEALTH  v.   FELCH. 

Supreme  Judicial  Court  of  Massachusetts.     1882. 

[Reported  132  Mass.  22.] 

Indictment  charging  the  defendant  with  an  attempt  to  procure  the 
miscarriage  of  Mary  Ann  Finley,  on  July  2,  1881,  at  Boston,  by  the 
use  of  some  instrument  to  the  jurors  unknown  ;  and  that  in  consequence 
thereof  the  said  Mary  died  on  the  same  daj'.  At  the  trial  in  the  Superior 
Court  before  Staples,  J.,  it  was  contended  by  the  defendant  that  the 
operation  was  performed  by  Marj'  on  herself.  .  .  .  The  defendant  called 
one  Hughes  as  a  witness,  and  offered  to  prove  by  her  that,  in  the  month 
of  June  next  preceding  the  time  of  the  alleged  offence,  Mary  told  her 
that  she  was  pregnant  by  one  Edward  Titcomb,  and  that  if  Titcomb 
did  not  perform  an  operation  to  procure  a  miscarriage,  or  get  some  one 
to  do  so,  she  should  perform  the  operation  on  herself  with  a  lead-pencil. 
It  appeared  that  said  declarations  neither  accompanied  nor  were  ex- 
planatory of  anj'  act  then  done  hy  her.  The  judge  ruled  that  the  evi- 
dence offered  was  not  competent  for  any  purpose,  and  excluded  it. 
The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

H.  J.  Boardman  and  O.  Blodgett,  for  the  defendant. 

G.  Marston,  Attorney-General,  for  the  Commonwealth. 

Lord,  J.  The  evidence  tendered  by  the  defendant  in  this  case  is 
what  is  recognized  as  hearsay  evidence.  Such  evidence  is  generally 
inadmissible.  There  are,  however,  several  exceptions  to  this  rule,  and 
it  is  contended  by  the  defendant  that  this  evidence  maj'  properly  be 
brought  within  some  one  of  them.  The  onlj-  exception  particularly 
designated  is  that  relating  to  pedigree.  This  is  indeed  one  of  the 
well-recognized  exceptions  to  the  general  rule.  That  which  is  techni- 
cally hearsay  evidence  is  competent  evidence  upon  a  question  of  pedi- 
gree. It  is  not  easy  to  see  how  any  question  of  pedigree  can  be  in- 
volved in  this  case.  .  .  .  The  fact  that  the  purposes  and  intentions  of 
the  deceased  would  be,  if  known,  a  material  aid  in  coming  to  a  correct 
conclusion,  does  not  permit  such  purposes  and  intentions  to  be  found 
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upon  incompetent  evidence.  Indeed,  the  more  important  the  fact  to  be 
proved  is,  the  more  important  it  is  that  it  be  proved  by  proper  evidence. 
If  the  fact  were  established  that  the  defendant  and  the  deceased  had 
made  an  agreement  that  the  defendant  should  perform  the  operation 
referred  to,  it  would  be  a  most  important  and  material  fact,  and  would 
have  a  strong  tendency  to  establish  the  defendant's  guilt.  But  the 
same  question  recurs,  How  shall  such  fact  be  established?  Pedigree  is 
as  much  involved  in  the  desire  of  the  deceased  that  the  defendant  should 
commit  the  act,  as  in  her  desire  that  Titcomb  should  commit  it,  or  that 
she  should  do  it  herself  Perhaps  in  this  may  be  found  a  satisfactory 
test  of  the  competencj'  of  the  testimony.  If  the  government  had  called 
Hughes,  and  offered  to  prove  by  her  that  the  deceased  had  told  her  in 
June  that  she  was  pregnant  by  the  defendant,  and  he  had  agreed  to 
perform  the  operation,  would  it  be  contended  that  the  fact  thus  offered 
to  be  established  could  be  proved  by  that  evidence  ?  There  is  no  claim 
that  the  evidence  is  admissible  under  any  other  specific  exception  to  the 
rule  excluding  hearsay.  There  is  no  pretence  that  it  was  a  dying 
declaration,  so  as  to  make  it  necessary  to  consider  the  principles  upon 
which  such  declarations  are  admissible.  It  accompanied  no  act.  It 
gave  character  to  no  transaction.  There  existed  no  one  of  the  circum- 
stances which  sometimes  in  law  are  deemed  a  sanction  equivalent  to 
the  ordinary  sanction  of  an  oath.  It  is  mere  recital.  The  only  ap- 
parent objection  to  the  rejection  of  the  evidence  is  this :  the  fact,  if 
true,  is  an  important  fact ;  the  deceased  knew  whether  it  was  true  or 
not ;  being  now  dead,  she  cannot  speak  ;  in  her  lifetime  she  said  it  was 
true.  The  same  suggestions  may  be  made  in  reference  to  every  fact 
material  to  any  issue  afterward  tried,  known  to  any  person  deceased  at 
the  time  of  the  trial ;  and  this  alone  is  sufHcient  to  establish  the  wisdom 
of  the  rule.  Exceptions  overruled. 


LAKE   SHORE,    &o.   RAILWAY    COMPANY  v.  HERRICK. 

Supreme  Court  of  Ohio.     1892. 
[Reported  29  Northeastern  Reporter,  1052.]  i 

John  M.  JLemon,  for  plaintiff  in  error. 

8.  A.  WUdman,  and  Gr.  T.  Stewart,  for  defendant  in  error. 

Bradbury,  J.  ...  On  the  trial  in  the  Court  of  Common  Pleas  the 
defendant  in  error  read  in  evidence  to  the  jury  the  deposition  of  George 
p].  Miller,  who  was  a  clerk  at  the  Herrick  House,  an  hotel  of  which  the 
defendant  in  error  was  proprietor.  In  response  to  a  question  put  to 
him,  this  witness  answered  :  "  In  the  morning  Mr.  Herrick  was  injured 
he  started  out,  and  said  he  was  going  to  Collins.  I  asked  him  if  he 
had  his  ticket,  as  he  had  one  in  the  money-drawer,  and  I  looked  to  see 

1  A  part  of  the  case  is  omitted. 
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if  he  had  it."  Upon  the  motion  of  the  raih-oad  companj'  the  words 
'/said  he  was  going  to'ColKnsJ  were  ruled  out,  to  which  ruling  defend- 
antih  error  excepted.  Tl^  defendant  in  error  had  averred'  in  his 
petition  ' '  that  he  had  bought  and  procured  of  the  defendant  a  ticket 
as  a  passenger  on  its  trains  to  and  from  Collins,  tlie  station  on  said 
railroad  next  east  of  said  Norwalk,  and  at  the  time  of  the  occurrences 
hereinafter  stated  was  crossing  said  track  nearest  to  said  platform  for 
the  purpose  of  taking  passage  on  said  eastward-bound  train  for  said 
Collins."  The  railroad  compan}-  had  not  onlj'  denied  this,  but  had  also 
averred  as  a  separate  ground  of  defence  that  the  defendant  in  error, 
"  without  necessity  or  excuse  therefor,  went  upon  defendant's  railroad 
track,  and  bj'  his  own  negligence  and  want  of  ordinar}'  care  directly 
contributed  to  said  injury."  It  therefore  became  material  for  defend- 
ant in  error  to  show  that  he  was  injured  while  on  his  way  to  the  train 
that  ran  to  Collins,  for  the  purpose  of  getting  on  as  a  passenger  to  be 
carried  to  that  place.  Was  his  declaration  that  he  "  was  going  to 
Collins  "  competent  evidence  of  that  fact  ?  That  depends  on  whether 
the  declaration  was  contemporaneous  with,  and  explanatorj-  of,  the  act 
of  departure.  One  departing  from  home  maj'  have  in  view  any  con- 
ceivable place,  or  any  conceivable  purpose,  as  his  destination  or  object. 
The  act  of  departure  is  thus  in  itself  of  the  most  ambiguous  character ; 
it  does  not  afford  the  slightest  clue  to  the  object  of  the  journej- ;  it  is 
natural  and  usual,  according  to  the  common  experience  of  mankind, 
that  the  party  should  say  something  respecting  his  departure,  of  an 
explanatory  character.  Declarations  thus  made  are  a  part  of  the  act 
itself.  Starkie,  in  his  treatise  upon  Evidence,  lays  down  the  rule  as 
follows  :  "{Tn  the  first  place,  an  entry  or  declaration  accompanying  an 
act  seems,  on~principles  already  announced,  to  be  admissible  evidence 
in  all  cases  where  a  question  arises  as  to  the  nature  or  quality  of  that 
actT^.  .  .  Such  evidence  is  also  admissible  on  the  same  principle  to 
shew  the  intention  with  which  an  act  is  done,  where  the  intention  is 
material.  Thus,  on  questions  of  bankruptcy,  declarations  made  by  a 
trader,  contemporary  with,  or  during  the  act  of  absenting  himself  from 
his  place  of  residence  or  business,  are  constantly  admitted  in  proof  of 
the  real  nature^  and  qualitj'  of  the  act.  Indeed,  wherever  an  entry  or 
declaration  reflects  light  upon  or  qualifies  an  act  which  is  relevant  to 
the  matter  in  issue,  and  is  evidence  in  itself,  it  becomes  admissible  as 
part  of  the  res  gestce,  if  it  be  contemporaneous  with  the  ac™  .  .  .  (10th 
ed.)  466,  467.  This  doctrine  has  received  the  sanction  cjfthis  court  in 
a  number  of  cases,  "^here  an  act  of  a  party  is  admissible  in  evi- 
dence, his  declarations  at  the  time,  explanatory  of  that  act,  are  also 
admissible  as  part  of  the  res  gesi^S  Whetmore  v.  Mell,  1  Ohio  St. 
26.  See,  also,  Insurance  Go.  v.  "nbin,  32  Ohio  St.  78 ;  Leggett  v. 
State,  15  Ohio,  283  ;  Moore  v.  State,  2  Ohio  St.  500  ;  Dickson  v.  State., 
39  Ohio  St.  73.  This  doctrine  is  discussed  and  maintained  by  the 
text> writers  (Whart.  Ev.  262,  1102  ;  Greenl.  Ev.  108),  as  well  as  illus- 
trated by  almost  innumerable  adjudicated  cases,  onlj-  a  small  number 
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of  which  need  be  referred  to.  Milne  v.  Zeisler,  7  Hurl.  &  N.  786 ; 
£lake  V.  Damon,  103  Mass.  199  ;  Ahem  v.  Goodspeed,  72  N.  Y.  108  ; 
Louden  v.  Blythe,  16  Pa.  St.  532  ;  Scott  v.  Shelor,  28  Grat.  891 ; 
Stephens  v.  McCly,  36  Iowa,  659;  Colquitt  v.  State,  34  Tex.  550. 
As  every  intendment  favorable  to  the  ruling  of  the  Court  of  Comraon 
Pleas  should  haVe  been  indulged  by  the  Circuit  Court,  and  should  be 
bj'^  this  court  also,  the  question  arises  whether  the  record  discloses  with 
sufiBcient  certainty  that  the  declaration  excluded  was  made  by  the  de- 
fendant in  error  at  the  time  he  departed  to  take  the  train,  rather  than 
upon  some  other  occasion  when  he  niaj^  have  left  the  hotel.  The 
bill  of  exceptions  is  meagre ;  it  does  not  purport  to  set  forth  all  the 
evidence,  or  all  the  other  proceedings  had  at  the  trial.  All  that  it  dis- 
closes on  this  subject  is  as  follows:  "  Plaintiff  then  read  in  evidence 
to  the  jury  the  deposition  of  George  E.  Miller,  who  testified  that  he 
was  clerk  of  the  plaintiff  at  his  hotel,  the  Herrick  House,  when  the 
said  injury  to  the  plaintiff  occurred,  and,  in  reply  to  the  question  of 
what  he  then  saw,  the  witness  said  :  '  In  the  morning  Mr.  Herrick  was 
injured  he  started  out,  and  said  he  was  going  to  Collins.  I  asked 
him  if  he  had  his  ticket,  as  he  had  one  in  the  money-drawer,  and  I 
looked  to  see  if  he  had  it.'  To  which  words,  '  said  he  was  going  to 
Collins,'  the  defendant  objected."  This  witness  stated,  as  disclosed  in 
another  part  of  the  bill  of  exceptions,  that  the  ticket  was  gone  when  he 
looked  to  see  if  Herrick  had  it.  So,  take  the  entire  bill  of  exceptions, 
it  shows  that  the  defendant  in  error  had  procured  a  ticket  to  Collins, 
and  had  it  in  the  money-drawer  of  his  hotel ;  that  he  had  taken  it  out 
of  the  drawer,  and  was  leaving  the  hotel  when  he  made  the  declaration 
respecting  his  destination.  From  these  circumstances  we  think  it  fair 
to  infer  that  he  was  at  the  time  departing  on  his  proposed  journey  ;  but 
whether  he  was  or  not,  as  there  are  other  grounds  upon  which  the 
judgment  of  reversal  should  be  affirmed,  it  is  quite  proper  at  this  time 
to  declare  the  true  rule  respecting  this  evidence,  as  the  death  of  the  de- 
fendant in  error  in  all  probabilit}'  makes .  this  declaration  the  only  evi- 
dence now  attainable  of  the  intent  with  which  he  left  the  hotel  on  the 
morning  of  the  accident.  .  .  . 

Judgment  affirmed} 
DiCKMAN  and  Spear,  JJ.,  dissent  from  the  judgment  of  affirmance. 

1  In  Elmer  v.  Fessenden,  151  Mass.  p.  361  (1890),  Me.  Justice  Holmes  (for  the 
Court)  said:  "It  was  a  part  of  the  plaintiff's  case  that  the  cause  of  his  workmen's 
leaving  his  employment  was  the  defendant's  false  story.  If,  as  may  be  assumed,  the 
exchided  testimony  would  have  shown  that  the  workmen  when  they  left  gave  as  their 
reason  to  the  superintendent  that  the  defendant  had  told  them  that  the  board  of  health 
reported  arsenic,  in  the  silk,  the  evidence  was  admissible  to  show  that  their  belief  in 
the  presence  of  poison  was  their  reason  in  fact." 

Compare  15  Am.  Law  Bev.  105-106.  —  Ed. 


622  MUTUAL  LIFE   INS.   CO.  V.   HILLMON.  [CHAP.  IL 


MUTUAL  LIFE  INSUEANCE   COMPANY  v.  HILLMON. 

SuPEEMB  Court  of  ths  United  States.     1892. 
[Reported  145  U.  S.  283.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

On  July  13,  1880,  Sallie  E.  Hillnaon,  a  citizen  of  Kansas,  brought  an 
action  against  the  Mutual  Life  Insurance  Companj',  a  corporation  of 
New  York,  on  a  policj'  of  insurance,  dated  December  10,  1878,  on  the 
life  of  her  husband,  John  W.  Hillmon,  in  the  sum  of  $10,000  paj-able 
to  her  within  sixty  days  after  notice  and  proof  of  his  death.  On  the 
same  day  the  plaintiff  brought  two  other  actions,  the  one  against  the 
New  York  Life  Insurance  Gompanj-,  a  corporation  of  New  York,  on 
two  similar  policies  of  life  insurance,  dated  respectively  November  30, 
1878,  and  December  10,  1878,  for  the  sum  of  $5,000  each;  and  the 
other  against  the  Connecticut  Mutual  Life  Insurance  Companj-,  a  cor- 
poration of  Connecticjji,  on  a  similar  policj',  dated  March  4,  1879,  for 
the  sum  of  $5,000.  (jn  each  case,  the  declaration  alleged  that  Hillmon 
died  on  March  17,  1879,  during  the  continuance  of  the  policy,  but  that 
the  defendant,  though  dulj'  notified  of  the  fact,  had  refused  to  pa}'  the 
amount  of  the  policy,  or  any  part  thereof;  and  the  answer  denied  the 
death  of  Hillmon,  and  alleged  that  he,  together  with  John  H.  Brown 
and  divers  other  persons,  on  or  before  November  30,  1878,  conspiring 
to  defraud  the  defendant,  procured  the  issue  of  all  the  polici«s,  and 
afterwards,  in  March  and  April,  1879,  falsely  pretended  and  repre- 
sented that  Hillmon  was  dead,  and  that  a  dead  bodj'  which  thej'  had 
procured  was  his,  whereas  in  realitj'  he  was  alive  and  in  hiding. 

On  June  14, 1882,  the  following  order  was  entered  in  the  three  cases  : 
"  It  appearing  to  the  court  that  the  above-entitled  actions  are  of  like 
nature  and  relative  to  the  same  question,  and  to  avoid  unnecessary  cost 
and  delaj',  and  that  it  is  reasonable  to  do  so,  it  is  ordered  by  the  court 
that  said  actions  be,  and  the  same  are  hereby,  consolidated  for  trial." 
To  this  order  the  defendants  excepted. 

On  February  29,  1888,  after  two  trials  at  which  the  jury  had  disa- 
greed, the  three  cases  came  on  for  trial,  under  the  order  of  consolida- 
tion. Each  of  the  defendants  moved  that  the  order  be  set  aside,  and 
each  case  tried  separately.  But  the  court  overruled  the  motion,  and 
directed  that,  pursuant  to  that  order,  the  cases  should  be  tried  as  one 
cause  ;  and  to  this  each  defendant  excepted. 

At  the  impanelling  of  the  jury,  each  defendant  claimed  the  right  to 
challenge  peremptorily  three  jurors.  But  the  court  ruled  that,  the  cases 
having  been  consolidated,  the  defendants  were  entitled  to  three  per- 
emptory challenges  only ;  and,  after  each  defendant  had  peremptorily 
challenged  one  juror,  ruled  that  none  of  the  defendants  could  so 
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challenge   any  other   jurors;    and  to  these  rulings  each  defendant 
excepted. 

At  the  trial  the  plaintiff  introduced  evidence  tending  to  show  that  on 
or  about  March  5,  1879,  Hillmon  and  Brown  left  Wichita  in  the  State 
of  Kansas,  and  travelled  together  through  Southern  Kansas  in  search 
of  a  site  for  a  cattle  ranch ;  that  on  the  night  of  March  18,  while  thej' 
were  in  camp  at  a  place  called  Crooked  Creek,  Hillmon  was  killed  by 
the  accidental  dischargei  of  a  gun  ;  that  Brown  at  once  notified  persons 
living  in  the  neighborhood  ;  and  that  the  body  was  thereupon  taken  to 
a  neighboring  town,  where,  after  an  inquest,  it  was  buried.  The  de- 
fendants introduced  evidence  tending  to  show  that  the  body  found  in 
,  J,he  camp  at  Crooked  Creek  on  the  night  of  March  18  was  not  the  body 
of  Hillmon,  but  was  the  body  of  one  Frederick  Adolph  Walters. 
Upon  the  question  whose  body  this  was,  there  was  much  conflicting 
evidence,  including  photographs  and  descriptions  of  the  corpse,  and  of 
the  marks  and  scars  upon  it,  and  testimony  to  its  likeness  to  Hillmon 
an^to  Walters. 

4The  defendants  introduced  testimony  that  Walters  left  his  home  at 
ForTMadison  in  the  State  of  Iowa  in  March,  1878,  and  was  afterwards 
in  Kansas  in  1878,  and  in  January  and  February,  1879  ;  that  during 
that  time  his  family  frequently  received  letters  from  him,  the  last  of 
which  was  written  from  Wichita ;  and  that  he  had  not  been  heard  from 
since  March,  1879.  The  defendants  also  offered  the  following  evidence  : 
Elizabeth  Rieffenach  testified  that  she  was  a  sister  of  Frederick  Adolph 
Walters,  and  lived  at  Fort  Madison  ;  arid  thereupon,  as  shown  by  the 
bill  of  exceptions,  the  following  proceedings  took  place :  — 

"  Witness  further  testified  that  she  had  received  a  letter  written 
from  Wichita,  Kansas,  about  the  4th  or  5th  day  of  March,  1879,  by 
her  brother  Frederick  Adolph ;  that  the  letter  was  dated  at  Wichita 
and  was  in  the  handwriting  of  her  brother ;  that  she  had  searched  for 
the  letter,  but  could  not  find  the  same,  it  being  lost ;  that  she  remem- 
bered and  could  state  the  contents  of  the  letter.  Thereupon  the  de- 
fendant's counsel  asked  the  question :  '  State  the  contents  of  that 
letter.'  To  which  the  plaintiff  objected,  on  the  ground  that  the  same  is 
incompetent,  irrelevant,  and  hearsay.  The  objection  was  sustained, 
and  the  defendants  duly  excepted.  The  following  is  the  letter  as 
stated  by  witness  :  '  Wichita,  Kansas,  March  4th  or  5th  or  3d  or  4th  — 
I  don't  know —  1879.  Dear  Sister  and  all:  I  now  in  my  usual  stj'le 
drop  you  a  few  lines  to  let  you  know  that  I  expect  to  leave  Wichita  on 
or  about  March  the  5th,  with  a  certain  Mr.  Hillmon,  a  sheep-trader,  for 
Colorado  or  parts  unknown  to  me.  I  expect  to  see  the  country  now. 
News  are  of  no  interest  to  you,  as  3'ou  are  not  acquainted  here.  I  will 
close  with  compliments  to  all  inquiring  friends.  Love  to  all.  I  am 
truly  your  brother,  Fred.  Adolph  Walters.'  " 

"  Alvina  D.  Kasten  testified  that  she  was  twent3'-one  years  of  age  and 
resided  in  Fort  Madison  ;  that  she  was  engaged  to  be  married  to  Fred- 
erick Adolph  Walters ;  that  she  last  saw  him  on  March  24,  1878,  at 
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Fort  Madison  ;  that  he  left  there  at  that  time,  and  Iiad  not  returned  ; 
that  she  corresponded  regularly-  with  him,  and  received  a  letter  about 
every  two  weeks  until  March  3,  1879,  which  was  the  last  time  she 
received  a  letter  from  him  ;  that  this  letter  was  dated  at  Wichita, 
March  1,  1879,  and  was  addressed  to  her  at  Fort  Madison,  and  the 
envelope  was  postmarked  'Wichita,  Kansas,  March  2,  1879;'  and 
that  she  had  never  heard  from  or  seen  him  since  that  time.  The  de- 
fendants put  in  evidence  the  envelope  with  the  postmark  and  address  ; 
and  thereupon  offered  to  read  the  letter  in  evidence.  The  plaintiff  ob- 
jected to  the  reading  of  the  letter,  the  court  sustained  the  objection,  and 
the  defendants  excepted.  This  letter  was  dated  '  Wichita,  Maixh  ] , 
1879,'  was  signed  by  Walters,  and  began  as  follows  :  '  Dearest  Alvina  : 
Your  kind  and  ever  welcome  letter  was  received  yesterdaj-  afternoon 
about  an  hour  before  I  left  Emporia.  I  will  staj*  here  until  the  fore 
part  of  next  week,  and  then  will  leave  here  to  see  a  part  of  the  country 
that  I  never  expected  to  see  when  I  left  home,  as  I  am  going  with  a 
man  by  the  name  of  Hillmon,  who  intends  to  start  a  shecj)  r^nch,  and 
as  he  promised  me  more  wages  than  I  could  make  at  anything  else 
I  concluded  to  take  it,  for  a  while  at  least,  until  I  strike  something 
better.  There  is  so  many  folks  in  this  countrv  that  have  got  the  Lead- 
ville  fever,  and  if  I  could  not  of  got  tlie  situation  that  I  have  now  I 
would  have  went  there  mj-self ;  but  as  it  is  at  present,  I  get  to  see  the 
best  portion  of  Kansas,  Indian  Territory,  Colorado,  and  Mexico.  The 
route  that  we  intend  to  take  would  cost  a  man  to  travel  from  $150  to 
$200,  but  it  will  not  cost  me  a  cent ;  besides,  I  get  good  wages.  I  will 
drop  you  a  letter  occasionally  until  I  get  settled  down  ;  then  I  want  you 
to  answer  it.' " 

Rulings  upon  other  questions  of  evidence,  excepted  to  at  the  trial, 
are  not  reported,  because  not  passed  upon  by  this  court. 

The  court,  after  recapitulating  some  of  the  testimony  introduced,  in- 
structed the  jury  as  follows  :  "  You  have  perceived  from  the  verj- begin- 
ning of  the  trial  that  the  conclusion  to  be  reached  must  practically  turn 
upon  one  question  of  fact,  and  all  the  large  volume  of  evidence,  with 
its  graphic  and  varied  details,  has  no  actual  significance,  save  as  the 
facts  established  thereby  may  throw  light  upon  and  aid  you  in  answer- 
ing the  question.  Whose  body  was  it  that  on  the  evening  of  March  18, 
1879,  laj' dead  by  the  camp-flre  on  Crooked  Creek?  The  decision  of 
that  question  decides  the  verdict  j'ou  should  render.'' 

The  jury,  being  instructed  by  the  court  to  return  a  separate  verdict 
in  each  case,  returned  verdicts  for  the  plaintiff  against  the  three  de- 
fendants respectively  for  the  amounts  of  their  policies,  and  interest, 
upon  which  separate  judgments  were  rendered.  The  defendants  sued 
out  four  writs  of  error,  one  jointly  in  the  three  cases  as  consolidated, 
and  one  in  each  case  separately. 

May  16,  1892.  Mr.  Justice  Geat,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  order  of  the  Circuit  Court  that  the  three  actions  be  consolidated 


SECT.  IV.]  MUTUAL   LIFE   INS.    CO.   V.   HILLMON.  625 

for  trial,  because  they  appeared  to  the  court  to  be  of  like  nature  and 
relative  to  the  same  question,  because  it  would  avoid  unnecessary  cost 
and  delay,  and  because  it  was  reasonable  to  do  so,  was  within  the 
discretionary  power  of  the  court  under  section  921  of  the  Revised 
Statutes.  .  .  . 

But  although  the  defendants  might  lawfully  be  compelled,  at  the  dis- 
cretion of  the  court,  to  try  the  cases  together,  the  causes  of  action 
remained  distinct,  and  required  separate  verdicts  and  judgments  ;  and 
no  defendant  could  be  deprived,  without  its  consent,  of  any  right  ma- 
terial to  its  defence,  whether  by  way  of  challenge  of  jurors,  or  of 
objection  to  evidence,  to  which  it  would  have  been  entitled  if  the  cases 
had  been  tried  separately.  Section  819  of  the  Revised  Statutes  pro- 
vides that  in  all  civil  cases  each  "  party  shall  be  entitled  to  three 
peremptory  challenges ;  and  in  all  cases  where  there  are  several  de- 
fendants or  several  plaintiffs,  the  parties  on  each  side  shall  be  deemed 
a  single  party  for  the  purposes  of  all  challenges  under  this  section." 
Under  this  provision,  defendants  sued  together  upon  one  cause  of 
action  would  be  entitled  to  only  three  peremptory  challenges  in  all. 
But  defendants  in  different  actions  cannot  be  deprived  of  their  several 
challenges,  by  the  order  of  the  court,  made  for  the  prompt  and  con- 
venient administration  of  justice,  that  the  three  cases  shall  be  tried 
together.  The  denial  of  the  right  of  challenge  secured  to  the  defend- 
ants b}'  the  statute,  entitles  them  to  a  new  trial. 

There  is,  however,  one  question  of  evidence  so  important,  so  fullj' 
argued  at  the  bar,  and  so  lilcely  to  arise  upon  another  trial,  that  it  is 
proper  to  express  an  opinion  upon  it. 

This  question  is  of  tlie  admissibility  of  the  letters  written  by  "Walters 
on  the  first  daj-s  of  March,  1879,  which  were  offered  in  evidence  by  the 
defendants,  and  excluded  by  the  court.  In  order  to  determine  the  com- 
petenc}'  of  these  letters,  it  is  important  to  consider  the  state  of  the  case 
when  they  were  offered  to  be  read. 

The  matter  chiefly  contested  at  the  trial  was  the  death  of  John  W. 
Hillmon,  the  insured  ;  and  that  depended  upon  the  question  whether 
the  body  found  at  Crooked  Creek  on  the  night  of  March  18,  1879,  was 
his  body,  or  the  body  of  one  Walters. 

Much  conflicting  evidence  had  been  introduced  as  to  the  identity  of 
the  body.  The  plaintiff  bad  also  introduced  evidence  that  Hillmon  and 
one  Brown  left  Wichita  in  Kansas  on  or  about  March  5,  1879,  and 
travelled  together  through  Southern  Kansas  in  search  of  a  site  for  a 
cattle  ranch,  and  that  on  the  night  of  March  18,  while  they  were  in 
camp  at  Crooked  Creek,  Hillmon  was  accidentally  killed,  and  that  his 
body  was  taken  thence  and  buried.  The  defendants  had  introduced  evi- 
dence, without  objection,  that  Walters  left  his  home  and  his  betrothed  in 
Iowa  in  March,  1878,  and  was  afterwards  in  Kansas  until  March,  1879  ; 
that  during  that  time  he  corresponded  regularly  with  his  family  and  his 
betrothed ;  that  the  last  letters  received  from  him  were  one  received  by 
his  betrothed  on  March  3  and  postmarked  at  Wichita,  March  2,  and  one 
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received  bj-  his  sister  about  March  4  or  5,  and  dated  at  Wichita  a  day 
or  two  before  ;  and  that  he  had  not  been  heard  from  since. 

The  evidence  that  Walters  was  at  Wichita  on  or  before  March  5,  and 
had  not  been  heard  from  since,  together  with  the  evidence  to  identify  as 
his  the  body  found  at  Croolted  Creels  on  March  18,  tended  to  show  that 
he  went  from  Wichita  to  Crooked  Creek  between  those  dates.  Evi- 
dence that  just  before  March  5  he  had  the  intention  of  leaving  Wichita 
with  Hillmon  would  tend  to  corroborate  the  evidence  already  admitted, 
and  to  show  that  he  went  from  Wichita  to  Crooked  Creek  with  Hillmon. 
Letters  from  him  to  his  family  and  his  betrothed  were  the  natural,  if 
not  the  only  attainable,  evidence  of  his  intention. 

The  position,  taken  at  the  bar,  that  the  letters  were  competent  evi- 
dence, within  the  rule  stated  in  Nicholls  v.  Webb,  8  Wheat.  326,  337,  as 
memoranda  made  in  the  ordinary  course  of  business,  cannot  be  main- 
tained, for  the3-  were  clearlj'  not  such. 

But  upon  another  ground  suggested  they  should  have  been  admitted. 
A  man's  state  of  mind  or  feeling  can  onlj'  be  manifested  to  others  by 
countenance,  attitude,  or  gesture,  or  hy  sounds  or  words,  spoken  or 
written.  The  nature  of  the  fact  to  be  proved  is  the  same,  and  evi- 
dence of  its  proper  tokens  is  equally  competent  to  prove  it,  whether 
expressed  by  aspect  or  conduct,  by  voice  or  pen.  When  the  intention 
to  be  proved  is  important  only  as  qualifjing  an  act,  its  connection  with 
that  act  must  be  shown,  in  order  to  warrant  the  admission  of  declara- 
tions of  the  intention.  But  whenever  the  intention  is  of  itself  a  distinct 
and  material  fact  in  a  chain  of  circumstances,  it  maj-  be  proved  b}-  con- 
temporaneous oral  or  written  declarations  of  the  partj-. 

The  existence  of  a  particular  intention  in  a  certain  person  at  a  certain 
time  being  a  material  fact  to  be  proved,  evidence  that  he  expressed  that 
intention  at  that  time  is  as  direct  evidence  of  the  fact,  as  his  own  testi- 
mony that  he  then  had  that  intention  would  be.  After  his  death,  there 
can  hardly  be  any  other  way  of  proving  it ;  and  while  he  is  still  alive, 
his  own  memory  of  his  state  of  mind  at  a  former  time  is  no  more  likely 
to  be  clear  and  true  than  a  bystander's  recollection  of  what  he  then  said, 
and  is  less  trustworthy  than  letters  written  bj'  him  at  the  very  time  and 
under  circumstances  precluding  a  suspicion  of  misrepresentation. 
-  The  letters  in  question  were  competent,  not  as  narratives  of  facts 
communicated  to  the  writer  by  others,  nor  yet  as  proof  that  he  actually 
went  away  from  Wichita,  but  as  evidence  that,  shortl}-  before  the  time 
when  other  evidence  tended  to  show  that  he  went  awaj',  he  had  the 
intention  of  going,  and  of  going  with  Hillmon,  which  made  it  more 
probable  both  that  he  did  go  and  that  he  went  with  Hillmon,  than  if 
there  had  been  no  proof  of  such  intention.  In  view  of  the  mass  of 
conflicting  testimony  introduced  upon  the  question  whether  it  was  the 
body  of  Walters  that  was  found  in  Hillmon's  camp,  this  evidence  might 
properly  influence  the  jury  in  determining  that  question. 

The  rule  applicable  to  this  case  has  been  thus  stated  by  this  court : 
"Wherever  the  bodily  or  mental  feelings  of  an  individual  are  material 
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to  be  proved,  the  usual  expressions  of  such  feelings  are  original  and 
competent  evidence.  Those  expressions  are  the  natural  reflexes  of 
•what  it  might  be  impossible  to  show  by  other  testimonj-.  If  there  be 
such  other  testimony,  this  may  be  necessary  to  set  the  facts  thus  de- 
veloped in  their  true  light,  and  to  give  them  their  proper  effect.  As 
independent  explanatory  or  corroborative  evidence,  it  is  often  indis- 
pensable to  the  due  administration  of  justice.  Such  declarations  are 
regarded  as  verbal  acts,  and  are  as  competent  as  any  other  testimony, 
when  relevant  to  the  "issue.  Their  truth  or  falsity  is  an  inquiry  for  the 
jury."     Insurance  Go.  v.  Mosley,  8  Wall.  397,  404,  405. 

In  accordance  with  this  rule,  a  bankrupt's  declarations,  oral  or  by 
letter,  at  or  before  the  time  of  leaving  or  staying  away  from  home,  as 
to  his  reason  for  going  abroad,  have  always  been  held  by  the  English 
courts  to  be  competent,  in  an  action  by  his  assignees  against  a  creditor, 
as  evidence  that  his  departure  was  with  intent  to  defraud  his  creditors, 
and  therefore  an  act  of  bankruptcy.  Jiateman  v.  -Bailey,  5  T.  E.  512  ; 
JRawson  v.  Haigh,  9  J.  B.  Moore,  217 ;  s.  o.  2  Bing.  99  ;  Smith  v. 
Cramer,  1  Scott,  541 ;  s.  c.  1  Bing.  N.  C.  585. 

The  highest  courts  of  New  Hampshire  and  Massachusetts  have  held 
declarations  of  a  servant,  at  the  time  of  leaving  his  master's  service,  to 
be  competent  evidence,  in  actions  between  third  persons,  of  his  reasons 
for  doing  so.  Sadley  v.  Carter,  8  N.  H.  40  ;  Elmer  v.  Fessenden,  151 
Mass.  359.  And  the  Supreme  Court  of  Ohio  has  held  that,  for  the  pur- 
pose of  proving  that  a  person  was  at  a  railroad  station  intending  to  take 
passage  on  a  train,  previous  declarations  made  by  him  at  the  time  of 
leaving  his  hotel  were  admissible.  Lake  Shore,  &c.  Railroad  v.  Her- 
rick,  29  Northeastern  Keporter,  1052.  See  also  Jackson  v.  JBoneham, 
15  Johns.  226 ;  Qorham  v.  Canton,  5  Greenl.  266  ;  JCilbur?i  v.  Bennett, 
3  Met.  199  ;  Znndv.  Tyngsborough,  9  Cush.  30. 

In  actions  for  criminal  conversation,  letters  by  the  wife  to  her  nus- 
band  or  to  third  persons  are  competent  to  show  her  affection  towards 
her  husband,  and  her  reasons  for  living  apart  from  him,  if  written  be- 
fore any  misconduct  on  her  part,  and  if  there  is  no  ground  to  suspect 
collusion.  Trelawney  v.  Coleman,  2  Stark.  191,  and  1  B.  &  Aid.  90 ; 
Willis  V.  Bernard,  5  Car.  &  P.  342,  and  l^Moore  &  Scott,  584  ;  s.  c. 
8  Bing.  376  ;  1  Greenl.  Ev.  §  102.  So  letters  from  a  husband  to  a  third 
person,  showing  his  state  of  feeling,  affection,  and  sympatliy  for  his 
wife,  have  been  held  b}'  this  court  to  be  competent  evidence,  bearing  on 
the  validity  of  the  marriage,  when  the  legitimacy  of  their  children  is  in 
issue.     Gaines  v.  Eelf,  12  How.  472,  520,  534. 

Even  in  the  probate  of  wills,  which  are  required  by  law  to  be  in 
writing,  executed  and  attested  in  prescribed  forms,  yet  where  the 
validity  of  a  will  is  questioned  for  want  of  mental  capacity  or  by 
reason  of  fraud  and  undue  influence,  or  where  the  will  is  lost  and  it 
becomes  necessary  to  prove  its  contents,  written  or  oral  evidence  of 
declarations  of  the  testator  before  the  date  of  the  will,  has  been  ad- 
mitted, in  Massachusetts  and  in  England,  to  show  his  real  intention  as 
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to  the  disposition  of  liis  property,  although  there  has  been  a  difference 
of  opinion  as  to  the  admissibility,  for  such  purposes,  of  his  subsequent 
declarations.  Shailer  v.  JBumstead,  99  Mass.  112;  Sugden  v.  St. 
Leonards,  1  P.  D.  154 ;  Woodward  v.  Goulstone,  11  App.  Cas.  469, 
478,  484,  486. 

In  Shailer  v.  Humstead,  upon  the  competency  of  evidence  offered  to 
show  that  a  will  propounded  for  probate  ' '  was  not  the  act  of  one  pos- 
sessed of  testamentary  capacity,  or  was  obtained  by  such  fraud  and 
undue  iniluence  as  to  subvert  the  real  intentions  and  will  of  the  maker," 
Mr.  Justice  Colt  said  :  "  The  declarations  of  the  testator  accompanying 
the  act  must  always  be  resorted  to  as  the  most  satisfactorj'  evidence  to 
sustain  or  defend  the  will  whenever  this  issue  is  presented.  So  it  is 
uniformlj'  held  that  the  previous  declarations  of  the  testator,  offered  to 
prove  the  mental  facts  involved,  are  competent.  Intention,  purpose, 
mental  peculiaritj"^  and  condition,  are  mainly  ascertainable  through  tlie 
medium  afforded  hy  the  power  of  language.  Statements  and  declara- 
tions, when  the  state  of  the  mind  is  the  fact  to  be  shown,  are  therefore 
received  as  mental  acts  or  conduct."     99  Mass.  120. 

In  Sugden  v.  St.  Xeonard.i,  which  arose  upon  tlie  probate  of  the 
lost  will  of  Lord  Chancellor  St.  Leonards,  the  English  Court  of  Appeal 
was  unanimous  in  holding  oral  as  well  as  written  declarations  made  bj' 
the  testator  before  the  date  of  the  will  to  be  admissible  in  evidence. 
Lord  Chief  Justice  Cockburn  said  :  "  I  entertain  no  doubt  that  prior  in- 
structions, or  a  draft  authenticated  hy  the  testator,  or  verbal  declarations 
of  what  he  was  about  to  do,  though  of  course  not  conclusive  evidence, 
are  yet  legallj-  admissible  as  secondary  evidence  of  the  contents  of  a 
lost  will."  1  P.  D.  226.  Sir  George  Jessel,  M.  E.,  said:  "It  is  not 
strictl}'  evidence  of  the  contents  of  the  instrument,  it  is  simply  evi- 
dence of  the  intention  of  the  person  who  afterwards  executes  the 
instrument.  It  is  simply  evidence  of  probabilitj',  —  no  doubt  of  a  high 
degree  of  probability  in  some  cases,  and  of  a  low  degree  of  probabilitj' 
in  others.  The  cogencj'  of  the  evidence  depends  very  much  on  the 
nearness  in  point  of  time  of  the  declaration  of  intention  to  the  period 
of  the  execution  of  the  instrument."  1  P.  D.  242.  Lord  Justice 
Mellish  said:  "The  declarations  which  are  made  before  the  will  are 
not,  I  apprehend,  to  be  taken  as  evidence  of  the  contents  of  the  will 
which  is  subsequently  made,  —  thej'  obvioush'  do  not  prove  it ;  and 
wherever  it  is  material  to  prove  the  state  of  a  person's  mind,  or  what 
was  passing  in  it,  and  what  were  his  intentions,  there  you  may  prove 
what  he  said,  because  that  is  the  onlj'  means  bj'  which  j-ou  can  find  out 
what  his  intentions  were."     1  P.  D.  251. 

Upon  an  indictment  of  one  Hunter  for  the  murder  of  one  Armstrong 
at  Camden,  the  Court  of  Errors  and  Appeals  of  New  Jersey  unani- 
mously held  that  Armstrong's  oral  declarations  to  his  son  at  Phila- 
delphia, on  the  afternoon  before  the  night  of  the  murder,  as  well  as  a 
letter  written  bj'  him  at  the  same  time  and  place  to  his  wife,  each 
stating  that  he  was  going  with  Hunter  to  Camden  on  business,  were 
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rightly  admitted  in  evidence.  Chief  Justice  Beasley  said :  "  In  the  or- 
dinary course  of  things,  it  was  the  usual  information  that  a  man  about 
leaving  home  would  communicate,  for  the  convenience  of  his  family, 
the  information  of  his  friends,  or  the  regulation  of  his  business.  At 
the  time  it  was  given,  such  declarations  could,  in  the  nature  of  things, 
mean  harm  to  no  one ;  he  who  uttered  them  was  bent  on  no  expedition 
of  mischief  or  wrong,  and  the  attitude  of  aflairs  at  the  time  entirely 
explodes  the  idea  that  such  utterances  were  intended  to  serve  any  pur- 
pose but  that  for,  which  they  were  obviously  designed.  If  it  be  said 
that  such  notice  of  an  intention  of  leaving  home  could  have  been 
given  without  introducing  in  it  the  name  of  Mr.  Hunter,  the  obvious 
answer  to  the  suggestion,  I  think,  is  that  a  reference  to  the  com- 
panion who  is  to  accompany  the  person  leaving  is  as  natural  a  part  of 
the  transaction  as  is  any  other  incident  or  quality  of  it.  If  it  is  legiti- 
mate to  show  bj"  a  man's  own  declarations  that  he  left  his  home  to  be 
gone  a  week,  or  for  a  certain  destination,  which  seems  incontestable, 
why  may  it  not  be  proved  in  the  same  way  that  a  designated  person 
was  to  bear  him  company?  At  the  time  the  words  were  uttered  or 
written,  they  imported  no  wrongdoing  to  any  one,  and  the  reference 
to  the  companion  who  was  to  go  with  him  was  nothing  more,  as  matters 
then  stood,  than  an  indication  of  an  additional  circumstance  of  his 
going.  If  it  was  in  the  ordinary  train  of  events  for  this  man  to  leave 
word  or  to  state  where  he  was  going,  it  seems  to  me  it  was  equally  so 
for  him  to  say  with  whom  he  was  going."  Hunter  v.  State,  11  Vroom 
(40  N.  J.  Law),  495,  534,  536,  538. 

Upon  principle  and  authority,  therefore,  we  are  of  opinion  that  the 
two  letters  were  competent  evidence  of  the  intention  of  Walters  at 
the  time  of  writing  them,  which  was  a  material  fact  bearing  upon  the 
question  in  controversy ;  and  that  for  the  exclusion  of  these  letters,  as 
well  as  for  the  undue  restriction  of  the  defendants'  challenges,  the  ver- 
dicts must  be  set  aside,  and  a  new  trial  had. 

As  the  verdicts  and  judgments  were  several,  the  writ  of  error  sued 
out  by  the  defendants  jointly  was  superfluous,  and  may  be  dismissed 
without  costs  ;  and  upon  each  of  the  writs  of  error  sued  out  by  the  de- 
fendants severally  the  order  will  be 

Judgment  reversed,  and  case  remanded  to  the  Circuit  Courts  with 
directions  to  set  aside  the  verdict  and  to  order  a  new  trial. 


(J.)  DECLARATIONS  WHICH  ARE  A  PART  OP   SOME  FACT  OR 
TRANSACTION  (res  gesta)  THAT  IS  ITSELF   ADMISSIBLE. 

Note. 

The  use  of  the  Latin  phrase  res  gesta,  in  order  to  say  that  hearsay  is  sometimes  ad- 
missible on  account  of  the  closeness  of  its  connection  with  an  admissible  fact  or  trans- 
action, seems  to  run  back  for  abont  a  hundred  years.  The  plural  form  (res  gestae)  is 
later.     Both  mean  the  same  thing.     Probably  neither  expression  is  a  necessary  or 
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really  useful  one  ;  and  the  plural  phrase  has  certainly  contributed  to  a  mistaken  im- 
pression that  hearsay  is  always  admissible  if  only  it  be  evidential  -without  requiring 
trust  in  the  credit  of  the  declarant.  It  is  accordingly  often  said  that  the  res  gestae  of  a 
fact  are  its  "surrounding  circumstances,"  and  that  a  declaration,  a  verbal  act,  is  as 
good  as  any  other,  when  a  part  of  such  circumstantial  facts.  Such  statements  however 
seem  to  forget  the  real  conception  which  is  at  the  bottom  of  this  Latin  phrase,  and 
also  to  overlook  the  significance  of  all  the  exceptions  to  the  hearsay  rule.  Whether  the 
law  ought  to  be  brought  into  the  shape  that  is  intimated  above,  and,  if  so,  how,  — 
are  questions  very  proper  to  be  considered.  But  the  endeavor  to  ascertain  just  what 
our  law  is  and  how  it  came  about  is  the  matter  now  in  hand.  If  a  change  be  desirable, 
it  is  also  desirable  that  it  should  be  made  with  a  clear  understanding  of  the  existing 
scheme. 

This  particular  topic  is  further  perplexed  by  referring  to  it  two  classes  of  cases  (re- 
lating to  agency  and  rape)  that  do  not  belong  here  ;  and  also  by  a  mistaken  treatment 
of  certain  other  classes  of  cases  {e.  g.  cases  relating  to  bankniptcy)  which  are  more 
closely  connected  with  the  subject.     Some  of  these  will  be  added  here. 

1.  Cases  relating  to  Agency. 

Fairlie  v.  Hastings,  10  Ves.  123  (1804).  The  Master  of  the  EoUs  [Sib  Wil- 
liam Grant]  :  "  The  subject  of  this  cause  is  a  loan  of  money  by  the  late  plaintiff,  Maha 
Rajah  Nobkissen  to  the  defendant  [Warren  Hastings].  As  it  is  not  by  bill  in  equity 
that  money  lent  is  to  be  recovered,  it  is  incumbent  upon  the  plaintiff  to  state,  and 
to  prove,  some  ground  for  coming  into  this  court  for  the  payment,  or  the  means  of  ob- 
taining payment,  of  his  demand.  The  question  of  jurisdiction  must  depend  upon  the 
allegations  of  the  bill,  which  states  that  the  defendant  applied  to  the  plaintiff  for  the 
loan  of  three  lacks  of  rupees  upon  the  security  of  the  defendant's  bond ;  that  the  plain- 
tiff agreed  to  advance  that  sum  by  instalments  ;  that  a  bond  was  executed,  which  it 
was  agreed  should  remain  with  Caunto  Baboo,  an  agent  of  the  defendant,  until  the 
whole  money  should  be  advanced,  and  then  should  be  delivered  to  the  plaintifl' ;  that 
the  money  was  advanced,  but  the  plaintiff  never  received  the  bond  ;  Caunto  Baboo  in 
answer  to  his  repeated  applications  at  length  informing  him  that  it  had  been  delivered 
up  to  the  defendant.  In  support  of  this  statement  the  plaintiff  has  not  read,  and  could 
not  read,  any  part  of  the  answer.  But  the  plaintiff  has  gone  into  evidence  of'  declara- 
tions by  Gobindee  Baboo  and  Caunto  Baboo,  and  the  question  is  whether  these  decla- 
rations can  amount  to  proof  of  such  facts  as  are  alleged  by  the  bill.  Upon  that  question 
my  opinion  is,  that  these  declarations  do  not  come  within  the  principle  upon  which 
they  are  supposed  to  be  admissible.  As  a  general  proposition,  what  one  man  says,  not 
upon  oath,  cannot  be  evidence  against  another  man.  The  exception  must  arise  out  of 
some  peculiarity  of  situation,  coupled  with  the  declarations  made  by  one.  An  agent 
may  undoubtedly,  within  the  scope  of  his  authority,  bind  his  principal  by  his  agi-ee- 
ment,  and  in  many  cases  by  his  acts.  What  the  agent  has  said  may  be  what  consti- 
tutes the  agi'eement  of  the  principal ;  or  the  representations  or  statements  may  be  the 
foundation  of,  or  the  inducement  to,  the  agreement.  Therefore,  if  writing  is  not  neces- 
sary by  law,  evidence  must  be  admitted  to  prove  the  agent  did  make  that  statement 
or  representation.  So,  with  regard  to  acts  done,  the  words  with  which  those  acts  are 
accompanied  frequently  tend  to  determine  their  quality.  The  party,  therefore,  to  De 
bound  by  the  act,  must  be  affected  by  the  words.  But  except  in  one  or  the  other  of 
those  ways,  I  do  not  know  how  what  is  said  by  an  agent  can  be  evidence  against  his 
principal.  The  mere  assertion  of  a  fact  cannot  amount  to  proof  of  it,  though  it  may 
have  some  relation  to  the  bu.sines3  in  which  the  person  making  that  assertion  was  em- 
ployed as  agent.  For  instance,  if  it  was  a  material  fact  that  there  was  the  bond  of  the 
defendant  in  the  hands  of  Caunto  Baboo,  that  fact  would  not  be  proved  by  the  asser- 
tion that  Gobindee  Baboo,  supposing  him  an  agent,  had  said  there  was  ;  for  that  is  no 
fact,  that  is,  no  part  of  any  agreement  which  Gobindee  Baboo  is  making,  or  of  any 
statement  he  is  making,  as  inducement  to  an  agreement.  It  is  mere  narration,  com- 
munication to  the  witness  in  the  course  of  conversation,  and  therefore  could  not  be 
evidence  of  the  existence  of  the  fact."  .  .  .  The  bill  was  dismissed. 

Compare  White  v.  Miller,  71  N,  Y.  pp.  134-136. 
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United  States  v.  Goodino,  12  Wheat.  460  (1827).  Story,  J.,  delivered  the 
opinion  of  the  Court.  "This  is  tlie  case  of  an  indictment  against  Gooding  for 
being  engaged  in  the  slave  trade,  contrary  to  the  prohibitions  of  the  act  of  Congress 
of  the  20th  of  April,  1818.  It  comes  before  us  on  a  certificate  of  division  of  opinions 
in  the  Circuit  Court  of  the  District  of  Maryland,  upon  certain  points  raised  at  the 
trial.  .  .  .  The  first  question  that  arises  is  upon  the  division  of  opinions  whether,  under 
the  civcumstances  of  the  case,  the  testimony  of  Captain  Coit  to  the  facts  stated  in  the 
record  was  admissible.  That  testimony  was  to  the  following  effect  :  that  he,  Captain 
Coit,  w»s  at  St.  Thomas  while  the  General  Winder  was  at  that  island  in  September, 
1824,  and  was  frequently  on  board  the  vessel  at  that  time  ;  that  Captain  Hill,  the 
master  of  the  vessel,  then  and  there  proposed  to  the  witness  to  engage  on  board  the 
General  Winder  as  mate  for  thfr  voyage  then  in  progress,  and  described  the  same  to  be 
a  voyage  to  the  coast  of  Africa,  for  slave.?,  and  thence  back  to  Trinidad  de  Cuba  ;  that 
he  offered  to  the  witness  seventy  dollars  per  month,  and  five  dollars  per  head  for  every 
prime  slave  which  should  be  brought  to  Cuba  ;  that  on  the  witness  inquiring  who 
would  see  the  crew  paid  in  the  event  of  a  disaster  attending  the  voyage.  Captain  Hill 
replied,  '  Uncle  John,'  meaning  (as  the  witness  understood)  John  Gooding,  the  de- 
fendant. It  is  to  be  observed  that,  as  preliminary  to  the  admission  of  this  testimony, 
evidence  had  been  offered  to  prove  that  Gooding  was  owner  of  the  vessel,  that  he  lived 
at  Baltimore  where  she  was  fitted  out,  and  that  he  appointed  Hill  master,  and  gave 
him  authority  to  make  the  fitments  for  the  voyage,  and  paid  the  bills  therefor  ;  that 
certain  equipments  were  put  on  board  peculiarly  adapted  for  the  slave  trade ;  and  that 
Gooding  had  made  declarations  that  the  vessel  had  been  engaged  in  the  slave  trade,  and 
had  made  him  a  good  voyage.  The  foundation  of  the  authority  of  the  master,  the 
nature  of  the  fitments,  and  the  object  and  accomplishment  of  the  voyage,  being  thns 
laid,  the  testimony  of  Captain  Coit  was  offered  as  confirmatory  of  the  proof,  and  prop- 
erly admissible  against  the  defen4ant.  .  .  .  The  evidence  here  offered  was  not  the 
mere  declarations  of  the  master  upon  other  occasions  totally  disconnected  with  the  ob- 
jects of  the  voyage.  These  declarations  were  connected  with  acts  in  furtherance  of  the 
objects  of  the  voyage,  and  within  the  general  scope  of  his  authority  as  conductor  of  the 
'-enterprise.  He  had  an  implied  authority  to  hire  a  crew,  and  do  other  acts  necessary 
for  the  voyage.  The  testimony  went  to  establish  that  he  endeavored  to  engage  Captain 
Coit  to  go  as  mate  for  the  voyage  then  in  progress,  and  his  declarations  were  all  made 
with  reference  to  that  object,  and  as  persuasives  to  the  undertaking.  They  were,  there- 
fore, in  the  strictest  sense,  a  part  of  the  res  gestce,  the  necessary  explanations  attending  the 
attempt  to  hire.  If  he  had  hired  a  mate,  the  terms  of  the  hiring,  though  verbal,  would 
have  been  part  of  the  act,  and  the  nature  of  the  voyage,  as  explained  at  the  time,  a 
necessary  ingredient.  The  act  would  have  been  so  combined  with  the  declarations  as 
to  be  inseparable  without  injustice.  The  same  authority  from  the  owner  which  allows 
the  master  to  hire  the  crew  justifies  him  in  making  such  declarations  and  explanations 
as  are  proper  to  attain  the  object.  Those  declarations  and  explanations  are  as  much 
within  the  scope  of  the  authority  as  the  act  of  hiring  itself.  Our  opinion  of  the  ad- 
missibility of  this  evidence  proceeds  upon  the  ground  that  these  were  not  the  naked 
declarations  of  the  master,  unaccompanied  with  his  acts  in  that  capacity,  but  declara- 
tions coupled  with  proceedings  for  the  objects  of  the  voyage,  and  while  it  was  in  pro- 
gress. We  give  no  opinion  upon  the  point  whether  mere  declarations,  under  other 
circumstances,  would  have  been  admissible.  The  principle  which  we  maintain  is 
.stated  with  great  clearness  by  Mr.  Starkie,  in  his  Treatise  on  Evidence  (2  Stark.  Evid. 
part  4,  p.  60).  'Where,'  says  he,  'the  fact  of  agency  has  been  proved,  either  ex- 
pressly or  presumptively,  the  act  of  the  agent,  co-extensive  with  the  authority,  is  the 
act  of  the  principal,  whose  mere  instrument  he  is,  and  then,  whatever  the  agent  says 
within  the  scope  of  his  authority,  the  principal  says,  and  evidence  may  be  given  of  such 
acts  and  declarations  as  if  they  had  been  actually  done  and  made  by  the  principal 
himself.' "... 

Texas,  &o.  Et.  Co.  v.  Lester,  75  Tex.  56  (1889).  —  Henrt,  J.,  Associate.  "  This 
suit  was  brought  by  appellee  to  recover  damages  for  the  death  of  her  son,  who,  while 
acting  as  a  locomotive  engineer  for  defendant,  was  killed  by  being  crushed  under  some 
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of  the  cars  of  the  train  that  he  was  on.  The  petition  charges  and  the  evidence  estab- 
lishes that  the  road-bed  at  the  point  where  the  injury  occurred  was  worn  and  weak,  and 
that  the  track  was  out  of  line  and  so  spread  that  the  engine  and  cars  rolled  off  of  it 
and  on  to  the  son  of  plaintiff.  The  case  was  tried  with  a  jnry,  who  rendered  a  verdict 
for  plaintiff  for  forty-two  hundred  dollars.  ...  A  witness  for  plaintiff,  over  the  ob- 
jection of  defendant,  testified  that  about  one  o'clock,  p.  M.  on  the  day  of  the  accident 

—  which  was  about  half  after  one  o'clock,  p.  M while  witness  was  present  when  the 

section  men  were  at  work  on  the  section  where  the  accident  occurred,  the  track-walker 
came  up,  and  the  section  boss,  or  some  of  his  men,  asked  him  how  things  were  down 
below.  He  said,  '  All  right,  except  the  track  is  spread  over  beyond  Bush.  You  had 
better  look  after  it.'  The  reply  had  reference  to  the  place  where  the  accident  oc- 
curred. The  admission  of  this  evidence  is  assigned  as  error,  and  it  is  contended  it 
was  inadmissible  because  it  was  the  declaration  of  a  third  party,  and  hearsay.  The 
evidence  clearly  indicates  that  the  statement  was  made  by  a  servant  of  defendant, 
whose  duty  it  was  to  ascertain  the  condition  of  the  track  and  report  it  to  other 
servants  whose  duty  it  was  to  repair  it.  The  statement  was  part  of  the  res  gestce  and 
admissible." 

"The  rule  which  says  that  a  man  shall  be  chargeable  with  the  acts  and  declarations 
of  his  agent  or  fellow-conspirator  is  not  a  rale  of  evidence  ;  and  when  in  stating  and 
applying  this  rule  it  is  said  that  the  agent's  declaration  must  have  been  made  in  and 
about  his  principal's  business,  while  actually  engaged  in  it,  and  as  a  part  of  the  res  gestce, 

—  or  again,  when  it  is  said  of  a  conspirator's  declaration,  offered  against  his  fellow- 
conspirator,  that  it  must  have  been  made  while  he  was  actually  engaged  in  the  common 
enterprise,  about  the  affairs  of  it,  and  as  a  part  of  the  res  gestce,  —  the  Latin  phrase  adds 
nothing  ;  it  is  used  as  a  compact  expression  for  the  business,  as  regards  which  the  law 
for  certain  purposes  identifies  the  two  conspirators  or  the  principal  and  agent.  In  such 
cases,  evidently,  the  declaration  may  be  about  a  past  fact  as  well  as  a  present  one,  so 
long  as  it  comes  up  to  the  above-named  requirements."  — 15  Am.  Law  Rev.  80. 

2.  Cases  relating  to  Eape.  .^ 

Eeg.  v.  Guttridge,  et  al.,  9  C.  &  P.  471  (1840).  Eape.  — The  prisoner  Fellowes, 
was  indicted  for  having  ravished  Ellen  ConoUy  ;  the  other  three  prisoners  being 
charged  as  principals  in  the  second  degree.  ...  On  the  part  of  the  prosecution  it 
■was  proposed  to  ask  Mrs.  Hannah  Crofts  whether  Ellen  Conolly  did  not  complain  to 
her  the  next  day.  Godson,  for  the  prisoners  —  I  submit  that  that  cannot  be  asked. 
Evidence  of  recent  complaint  is  received  to  confirm  the  evidence  of  the  prosecutrix, 
but  as  she  is  away  her  evidence  is  not  before  the  jury  to  be  confirmed.  .  .  .  Paeke,  B. 
I  think  the  safest  course  will  be  to  reject  the  evidence,  as  it  is  not  part  of  the  res  gestce, 
but  merely  confirmatory  evidence. 

State  v.  Kinney,  44  Conn.  153  (1876).  Indictment  for  rape.  .  .  .  Upon  the 
trial  of  the  case,  after  the  person  upon  whom  the  alleged  rape  was  committed  had  been 
sworn  as  a  witness,  and  testified  to  the  principal  facts  in  the  case,  and  after  the  coun- 
sel for  the  prisoner  had  cross-examined  her  and  asked  her  many  questions  relative  to 
the  principal  facts  charged  in  the  indictment,  some  of  which  tended  to  discredit  her 
evidence,  but  before  any  attempt  on  his  part  to  discredit  her  testimony  otherwise  than 
by  such  cross-examination,  the  Attorney  for  the  State  offered  Richard  W.  Preece  and 
George  S.  Pratt  as  witnesses  to  prove  that  she  had  previously,  and  soon  after  the  as- 
.sault  charged  upon  her,  told  them  the  same  story  she  had  now  testified  to  in  court, 
with  the  particulars  of  the  alleged  crime  as  related  to  them  by  her.  To  the  admission 
of  this  testimony  the  prisoner  objected,  but  the  judge  admitted  it.  The  jury  rendered 
a  verdict  of  guilty,  and  the  defendant  moved  for  a  new  trial  for  error  in  this  ruling  of 
the  court  .  .  .  Pakk,  C.  J.  We  think  the  case  of  State  v.  De  Wolf,  8  Conn.  93, 
decisive  of  the  present  question.  ...  It  is  claimed  by  the  defendant  that  it  does  not 
appear  that  the  particulars  of  the  main  transaction  as  told  to  the  witness  out  of  court, 
were  admitted  in  evidence,  but  only  a  general  statement  of  an  attempt  to  commit  a 
rape.  But  we  do  not  so  understand  the  case.  The  counsel  for  the  accused  in  their 
argument  before  the  Court  of  Errors  did  not  so  understand  it.  They  objected  only  to 
the  particulars  attending  the  main  transaction  communicated  by  the  prosecutrix  to  the 
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witness.  They  admitted  that  the  witness  might  state  in  a  general  way,  that  she  com- 
plained to  her  of  an  attempted  rape  upon  her  person.  The  law  so  far  was  too  well 
settled  for  controversy.  Since  the  time  of  Lord  Hale  it  has  never  been  questioned  by 
courts  in  England  or  in  this  country.  Indeed,  unless  complaint  is  found  to  have  been 
made  by  a  prosecutrix  in  a  given  case,  the  want  of  it  weighs  heavily  against  the  prose- 
cution, and  in  favor  of  the  accused,  unless  satisfactorily  explained.  Furthermore,  the 
case  finds  that  the  court  permitted  the  witness  to  state  that  the  complainant  told  her 
the  same  story  which  she  had  told  in  court.  In  court  she  had  told  all  the  particulars 
attending  the  main  charge,  and  she  had  been  cross-examined  at  length  upon  the  details. 
The  witness  therefore  was  permitted  to  state,  not  ouly  that  complaint  had  been  made 
to  her,  but  all  the  particulars  with  regard  to  it,  in  the  same  manner  that  they  had 
been  stated  in  court.  This  is  too  plain  for  controversy.  We  are  aware  that  the  de- 
cision in  this  case  goes  farther  than  the  courts  have  gone  in  England,  and  in  most  of 
the  States  in  this  country,  but  still  we  think  the  rule  adopted  in  this  case  is  more  con- 
ducive to  the  ascertainment  of  truth  than  the  rule  elsewhere  established.  .  .  .  The 
State  of  Ohio  has  adopted  the  same  rule  of  evidence,  as  will  appear  from  a  number  of 
decisions  in  that  State.  Johnson  \.  The  State,  17  Ohio,  595;  Zaughlinv.  The  State, 
.  18  Ohio,  101  ;  McComhs  v.  The  State,  8  Ohio  St.  646.  The  leading  case  holding 
the  contrary  doctrine  is  that  of  Rex  v.  Clarice,  2  Stark.  N.  P.  Cas.  242.  But  the  pro- 
priety of  the  ruling  in  that  case  is  doubted  by  Mr.  Starkie  in  his  work  on  Evidence,  2 
Stark.  Ev.  700,  note  a.  And  in  Regina  v.  Walker,  2  Mood.  &  Rob.  212,  Baron  Parke 
said,  in  reference  to  the  rule  established  in  RexY.  Clarke  :  "  The  sense  of  the  thing 
.  certainly  is,  that  the  jury  should  in  the  first  instance  know  the  nature  of  the  complaint 
made  by  the  prosecutrix,  and  all  that  she  then  said ;  but  for  reasons  which  I  never 
could  understand,  the  usage  has  obtained  that  the  prosecutrix's  counsel  should  only 
inquire  generally  whether  a  complaint  was  made  by  the  prosecutrix  of  the  prisoner's 
conduct  towards  her,  leaving  the  counsel  of  the  latter  to  bring  before  the  jury  the  par- 
ticulars of  that  complaint  by  cross-examination."  Thus  we  see  that  the  propriety  of 
the  rule  of  Rex  v.  Clarke  has  been  doubted  by  high  authority  in  England.  We  do  not 
advise  a  new  trial.  In  this  opinion  the  other  judges  concurred.  [And.  so  in  Connecti- 
cut, {Benton  v.  Starr,  58  Conn.  285, 1890),  in  bastardy  cases,  as  to  the  declarations  of 
the  woman  in  travail.] 

Haynes  v.  The  Commonwealth,  28  Grat.  942  (1877).  John  S.  Haynes  was  in- 
dicted in  the  hustings  court  of  the  city  of  Richmond  for  grand  larceny  ;  and  on  his 
.trial  he  was  found  guilty,. and.  the  term  of  his  imprisonment  in  the  penitentiary  was 
fixed  at  five  years;  and  the  court  sentenced  him  accordingly.  On  his  trial  the  prisoner 
took  two  exceptions  to  rulings  of  the  court ;  and  applied  to  a  judge  of  this  court  for  a 
writ  of  error  ;  which  was  awarded.  [A  witness  was  allowed  to  testify  that  the  prose- 
cutor had  come  to  his  house  on  the  night,  of  the  alleged  robbery  and  told  him  that  he 
had, been  jobbed.]  Christian,  J.  ...  As  to  the  second  ground  upon  which  the 
admissibility  of  this  statement  of  the  prosecutor  to  the  witness,  Disney,  is  urged,  to 
wit,  that  it  is  a  fact  of  the  res  gestae,  we  are  of  opinion  that  this  statement  could  not 
be  introduced  as  a  part  of  the  res  gestae.  As  a  definition  of  what  in  law  is  res  gestae, 
the  following  may  be  adopted  as  accurately  defining  its  limits  and  meaning:  "Facts 
which  constitute  the  res  gestae  must  be  such  as  are  so  connected  with  the  very  transac- 
tion or  fact  under  investigation  as,  to  constitute  a  part  of  it."  Now  the  statement  made 
by  the  prosecutor  to  Disney  after  the  larceny,  was  no  part  of  the  transaction  under  in- 
vestigation, but  was  something  that  occurred  afterwards,  and  was  not  so  connected 
with  it  as  to  form  a  part  of  it.  It  was  the  prosecutor's  narrative  of  a  past  transaction, 
and  was  mere  hearsay.  Nor  could  such  evidence  be  received  for  the  purpose  of  cor- 
roborating the  evidence  of  McDonough,  the  prosecutor.  Such  evidence  upon  both 
the  English  and  American  decisions  is  plainly  inadmissible.  See  1  Parker  Grim.  Cases, 
and  cases  there  cited.  Rohl  v.  Hockley,  23  Wend.  50  ;  King  v.  Parker,  3  Doug.  E.  242; 
Bull.  N.  P.  291;  1  Starkie,  149,  note;  1  Cowen,  and  Hill's  notes,  776.  Thirdly.  It  is 
urged  in  argument  that  this  evidence  is  admissible  as  a  complaint  made  by  the  prose- 
cutor recently  after  the  outrage  had  been  perpetrated  ;  and  it  is  evident  that  it  was 
upon  this  ground  that  the  leaiuied,  judge  of  the  hustings  court  of  the  city  of  Eichmond 
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admitted  the  evidence,  because  the  bill  of  exceptions  shows  that  while  he  excluded  all 
the  details  of  the  statement  of  the  prosecutor,  he  admitted  the  statement  made  to 
Disney  that  he  had  been  robbed,  &e.  We  have  carefully  examined  all  the  authorities 
referred  to  by  the  learned  counsel  to  sustain  this  position,  and  it  is  manifest  that  the 
only  exception  (established  by  well-considered  cases  and  reliable  text-writers)  to  the 
general  rule  excluding  the  statements  or  declarations  of  parties  as  hearsay  evidence,  as 
a  complaint,  is  the  exception  in  cases  of  rape.  Tor  peculiar  reasons,  the  complaint  of 
the  victim  of  this  diabolical  outrage  and  crime  is  received  as  evidence.  Such  a  victim 
must  at  once  make  complaint,  or  she  will  be  suspected  of  consent.  The  instincts  of 
human  nature,  revolting  at  this  unnatural  and  heinous  crime,  compel  the  victim  to 
cry  out  and  denounce  its  foul  perpetrator  ;  and  such  complaint,  made  under  the  smart 
and  indignation  of  such  a  cruel  injury,  has  been  received  by  the  courts  as  evidence. 
But  even  in  such  cases  the  evidence  is  confined  to  the  new  complaint,  and  no  detailed 
statement  of  the  transaction  is  permitted  to  go  in  evidence.  See  3  Starkie  (Metcalt's 
ed.),  1266,  and  cases  there  cited.  Begina  v.  Osborne,  41  Eng.  C.  L.  R.  338.  This  is  a 
well  recognized  exception  to  the  general  rule,  excluding  the  declarations  of  the  party 
injured,  which  are  not  admissible  as  part  of  the  res  gestce.  Such  statement  in  the  form 
of  complaint  is  admissible,  though  not  a  part  of  the  res  gestae.  But  we  think  the  excep- 
tion must  be  confined  to  cases  of  rape,  for  the  peculiar  reasons  above  stated.  It  does 
not  apply  to  any  other  case,  unless  the  statement  or  declaration  comes  within  the  res. 
gesioe.  There  is  one  case  cited  by  the  attorney-general,  and  it  is  the  only  one  that  can 
be  found,  which  seems  to  hold  that  the  complaint  of  a  party  who  has  been  robbed  may 
be  given  in  evidence.  That  is  an  English  case  decided  at  JVisi  Prius,  and  reported  very 
briefly  and  obscurely  in  25  Eng.  Crim.  Law  Rep.  456,  Eex  v.  Wink.  There  is  no  case 
which  we  can  find  which  aSSrms  the  doctrines  of  this  case,  though  it  is  referred  to  in  the 
notes  to  some  of  the  text-writers  on  the  Law  of  Evidence.  But  it  is  opposed  by  all  the 
recent  English  and  American  cases.  See  People  v.  Pinnegan,  1  Parker  Crim.  Cases,  147, 
and  numerous  cases  there  cited  ;  1  Bush,  R.  208,  Morris  v.  Eazelwood  ;  Tucker  v.  Hood, 
2  lb.  85,  and  cases  cited.  We  are  not  disposed  to  extend  this  exception  to  the  rule  of 
evidence  further  than  to  cases  of  rape,  and  only  to  recognize  this  exception  as  one  grow- 
ing out  of  the  peculiar  reasons  already  adverted  to.  It  would  be  dangerous,  to  the  last 
degree,  to  permit  a  party  making  a  criminal  charge  against  another  to  support  his  own 
evidence  by  proof  of  declarations  made  by  him  subsequent  to  the  alleged  crime.  The 
adjudication  of  the  rights  and  the  protection  of  the  liberties  of  the  citizen  require  that 
mere  hearsay  evidence  should  be  excluded,  and  that  the  court  in  every  case  should  con- 
fine the  testimony  to  the  issue  made  by  the  pleadings  and  to  that  character  of  evidence 
which  is  legal  and  admissible  under  the  settled  principles  of  the  laws  of  evidence.  .  .  . 

Judgment  reversed. 
Baknettj).  The  State,  83  Ala.  40(1887).  The  indictment  in  this  case  charged  that 
the  defendant.  Will  Barnett,  a  negro  man,  forcibly  ravished  Lydia  Bryant,  a  white  girl. 
The  defendant  pleaded  not  guilty,  and  was  tried  on  issue  joined  on  that  plea,  being  con- 
victed by  the  jury,  and  sentenced  to  the  penitentiary  for  life.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  prosecutrix  was  examined  as  a  witness  for  the  State. 
[She  testified  that  she  met  and  informed  a  third  party  about  ten  minutes  after  the  event, 
and  she  and  that  party  testified  what  she  then  said.]  Somerville,  J.  1.  In  prose- 
cutions for  rape,  it  is  not  denied,  and  in  fact  may  be  said  to  be  univei-sally  conceded, 
that  the  State  may,  on  the  direct  examination  of  the  prosecutrix,  prove  the  bare  fact 
that  she  made  complaint  of  the  injury,  and  when  and  to  whom,  and  she  may  be  cor- 
roborated by  the  person  to  whom  she  complained  as  to  the  same  fact.  As  to  whether 
the  details,  or  particular  facts  of  the  complaint,  can  be  proved,  there  is  some  conflict  of 
authority  among  the  decisions  outside  of  this  State  ;  some  of  the  most  respectable  courts 
holding  that  such  evidence  is  admissible  to  show  the  nature  of  the  complaint  and  the 
probability  of  its  truth.  Benstine  v.  State,  2  Lea,  169  ;  s.  c.  31  Amer.  Rep.  593  ; 
Woods  V.  People,  55  N.  Y.  515  ;  s.  c.  14  Amer.  Rep.  309  ;  State  v.  Kinney,  44  Conn. 
153  ;  s.  c.  26  Amer.  Rep.  436.  The  rule  in  this  State,  however,  following  what  is  be- 
lieved to  be  the  weight  of  authority  both  in  England  and  America,  is  settled  the  other 
way.     When  the  complaint  does  not  constitute  a  part  of  the  res  gestce,  but  is  received 
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only  in  tsori-oboration  of  the  prosecutrix's  testimony,  the  general  rule  is,  that  the  de- 
tails or  particulars  cannot  be  introduced  in  the  first  instance  by  the  State.  This 
would  exclude  any  statement  made  in  the  complaint  pointing  out  the  identity  of 
the  person  accused,  or  explaining  the  injuries  claimed  to  have  been  received  during 
the  alleged  perpetration  of  the  crime,  or  otherwise  giving  the  minute  circumstances  of 
the  event.  Oriffin  v.  Stale,  76  Ala.  29,  and  cases  there  cited  ;  Hombeck  v.  State,  35 
Ohio  St.  277  ;  s.  c.  35  Amer.  Rep.  608  ;  People  v.  Mayes,  66  Cal.  597  ;  s.  c.  56  Amer. 
Rep.  126  ;  Olesrni  v.  State,  11  Neb.  276  ;  s.  o.  38  Amer.  Eep.  266  ;  1  Whart.  Cr.  Law 
(9th  ed.),  s.  566.  But .  .  .  her  testimony  had  been  impeached  by  the  defendant,  and  his 
counsel  had  also  disclosed,  on  cross-examination,  a  part  of  the  details  of  her  complaint 
made  to  this  same  witness.  The  State  was  entitled  to  bring  out  the  whole  conversa- 
tion, either  by  Norman  or  the  prosecutrix  ;  and  this  was  permissible  on  the  further 
principle  of  corroboration,  as  above  stated. 

[See  14  Amer.  Law  Rev.  837-838  ;  15  ib.  1-2  ;  McMurrin  v.  Bigln/,m  Iowa,  pp.  324- 
326.  That  the  peculiar  rule  in  cases  of  rape  is  a  remnant  of  the  old  law,  —  formerly 
not  limited  to  this  crime,  but  surviving  here  by  reason  of  certain  special  dangers,  see 
1  Hale,  PI.  Cr.  632-633,  2  ib.  290  ;  Glanville,  xiv.  6  ;  Bracton,  fol.  147  ;  14  Am.  Law 
Rev.  830  et  seq.] 

3.  Cases  relating  to  Bankruptcy. 

In  some  of  these  very  loose  dicta  occur,  which  have  confused  the  subject  when  re- 
peated in  other  cases  of  a  different  character.  For  some  explanations  as  to  these 
cases,  see  15  Am.  Law  Rev.,  15  et  seq.  It  will  be  observed  that  in  the  endeavor  to 
prove  acts  of  bankruptcy  consisting  of  the  doing  of  certain  acts  with  the  intention  to 
delay  a  creditor,  such  as  beginning  to  "  keep  house,"  departing  the  realm  and  remain- 
ing absent,  declarations  of  the  bankrupt  before  or  at  the  time  of  the  act  have  some- 
times been  wrongly  conceived  of  as  admissions  (Parke,  B.,  in  Coole  v.  Braham,  3  Ex. 
183),  and  sometimes  treated  as  declarations  accompanying  an  act.  In  some  cas„s  it  is 
important  to  remember  the  continuous  nature  of  the  act ;  in  others,  that  intention  at 
one  time  may  be  evidential  of  the  existence  of  the  same  intention  at  another  time. 

"  A  man  cannot  he  an  evidence  to  prove  an  act  of  bankruptcy  committed  by  him- 
self ;  but  his  confession  to  a  third  person  that  he  had  gone  out  of  the  way  to  avoid 
being  arrested  is  evidence,"  [citing  two  unreported  cases  of  1732].  Buller's  Nisi 
Prius,  40;  Onslmu's  Nisi  Prius,  40. 

Ambrose  et  al.,  Assignees  v.  Clendon,  Cas.  t.  Hardwicke,  267  (1736).  .  .  .  An- 
other witness,  in  proving  the  bankruptcy,  was  relating  what  had  been  said  by  the  bank- 
rupt at  diiferent  times  about  his  bad  circumstances  and  fears  of  being  arrested.  Lokd 
Hardwicke.  It  is  not  usual  to  allow  such  evidence  unless  when  it  is  concomitant 
with  facts,  as  what  the  bankrupt  says  when  he  is  removing  his  books,  or  his  goods, 
etc.,  but  not  else. 

Bateman  et  al.  Assignees  of  Howard  v.  Bailey,  5  T.  R.  512  (1794).  This  was 
an  action  for  money  had  and  received,,  tried  before  Mr.  Baron  Thompson  at  the  last 
Assizes  for  Lancaster  ;  and  the  question  in  the  cause  was,  Whether  Howard  had  com- 
mitted an  act  of  bankruptcy  prior  to  the  7th  of  February,  1793  ?  A  witness  was  called 
on  the  part  of  the  plaintiffs,  who  swore  that  Howard,  who  lived  at  Rochdale,  was  ar- 
rested and  carried  to  Manchester,  twelve  miles  off,  on  the  5th  of  February.  On  the 
next  day  the  witness  and  Howard's  wife  went  to  Manchester  to  inquire  after  him,  but 
he  having  been  discharged,  they  did  not  see  him,  and  they  returned  home  the  same 
night.  Howard  himself  returned  home  about  10  o'clock  at  night,  when  the  witness 
asked  him  where  he  had  been.  The  witness  was  about  to  relate  what  Howard  said  to 
him  in  answer  to  that  question,  when  the  examination  was  stopped  by  an  objection  on 
the  part  of  the  defendant  to  that  evidence,  which  the  learned  judge  thought  was  well 
founded.  It  was  then  stated  on  the  part  of  the  plaintiffs  that  they  conld  prove  such 
acts  done  by  Howard  while  at  Manchester  as  would  lay  a  foundation  for  the  evidence 
of  what  he  said  on  his  return.  Another  witness  was  then  called,  who  deposed  to 
Howard's  coming  to  a  public  house  in  Manchester  about  one  o'clock  on  the  6th  of 
February,  and  asking  whether  he  could  dine  there,  and  on  being  told  they  had  no 
dinner,  .he  Went  into  a  room  and  had  two  or  three  pints  of  beer,  and  after  sitting  there 
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two  hours,  on  tlie  amval  of  some  company  who  came  into  the  room,  he  went  into  the 
house  part,  and  sat  in  the  corner  till  dark,  when  he  went  away,  ' '  keeping  himself  to  him- 
self during  all  that  time,"  as  the  witness  expressed  it.  It  appeared  further  that  Howard 
was  discharged  from  his  arrest  soon  after  one  o'clock  on  the  6th  ;  that  the  place  of  his 
detention  was  ahove  a  mile  from  the  public  house,  and  lay  in  the  direct  road  to  his  own 
home  ;  that  there  were  other  public-houses  close  by  the  place  where  he  had  been  detained  ; 
and  that  the  petitioning  creditor  resided  at  Manchester.  The  plaintiffs  counsel  again 
"  tendered  the  evidence  of  what  Howard  said  to  the  first  witness  after  his  return  home  ; 
but  the  "learned  judge  was  still  of  opinion  that  it  could  not  be  admitted,  and  the  plain- 
tiffs were  nonsuited.  A  rule  was  obtained  by  Chambre  for  setting  aside  the  nonsuit 
on  the  ground  that  any  declaration  of  the  bankrupt  to  another  person  at  the  time  ex- 
planatory of  his  own  act,  was  admissible  evidence  to  prove  the  act  of  bankruptcy  ; 
and  that  it  was  in  daily  practice  to  call  the  bankrupt's  clerk  to  prove  that  his  master 
had  given  him  orders  to  deny  him  to  any  creditor.  Law  now  showed  cause  against 
that  rule,  contending  that  the  evidence,  if  received,  would,  if  it  proved  anything,  have 
amounted  to  an  admission  by  the  bankrupt  that  he  had  committed  an  act  of  bankruptcy  ; 
but  that  as  he  could  not  prove  that  himself,  so  neither  could  his  admission  of  it  be 
proved  by  any  other  witness  ;  otherwise  a  great  door  would  be  open  to  fraud,  and  the 
wisdom  and  policy  of  that  rule  of  law  be  entirely  dejf  ated.  That  of  the  two  it  was 
even  less  dangerous  to  hear  the  bankrupt's  own  account  of  it  upon  his  oath  than  his 
bare  relation  of  it  at  second  hand  to  third  persons. '  But  Pee  Curiam.  Although  the 
bankrupt  cannot  be  called  as  a  witness  to  prove  his  own  act  of  bankruptcy,  yet  it  never 
was  doubted  but  that  what  was  said  by  him  at  the  time  in  explanation  of  his  own  act, 
may  be  received  in  evidence.  An  admission  by  him  before  his  bankruptcy  of  a  debt  due 
to  another,  is  sufiScierit  to  charge  his  estate.  If  he  has  been  absent  from  his  home,  an 
admission  by  him  that  he  had  been  abroad  to  avoid  his  creditors  is  good  evidence.  What- 
ever he  says,  in  short,  before  his  bankruptcy  is  evidence  explanatory  of  the  act  done 
by  him.  In  this  instance  he  absented  himself  from  home  under  suspicious  circum- 
stances, for  which  his  reasons  were  asked,  and  without  doubt  it  was  competent  to 
inquire  of  the  witness,  to  whom  he  communicated  them,  what  those  reasons  were.  Rule 
ahsolvie. 

KoBSON  et  al.,  Assignees  of  Blakey  v.  Kemp  et  al.,  i  Esp.  233  (1802).  Assump- 
sit by  the  assignees  of  Blakey,  a  bankrupt,  for  money  had  and  received  by  the  defend- 
ant, subsequent  to  an  act  of  bankruptcy  committed  by  him.  This  money  was  the 
produce  of  a  cargo  of  coals,  which  had  been  sold  by  and  paid  over  to  the  defendant  as 
factor  by  the  purchaser.  The  plaintiff  attempted  to  prove  an  act  of  bankruptcy  com- 
mitted on  the  12th  of  October,  1801.  The  act  of  bankruptcy  relied  on  was  the  execu- 
tion of  a  fraudulent  assignment,  by  deed,  of  a  ship  by  the  bankrupt  to  his  son.  A 
witness  was  called  to  give  evidence  of  a  conversation  between  the  father  and  his  son 
respecting  the  transaction,  in  order  to  prove  the  fraud  ;  but  it  appeared  to  have  taken 
place  after  the  execution  of  the  deed.  This  was  objected  to  :  That  the  fraudulent  as- 
signment by  deed  being  an  act  of  bankruptcy,  it  was  making  the  declarations  of  the 
bankrupt  himself  evidence  to  establish  an  act  of  bankruptcy  by  proving  the  deed 
fraudulent. 

Lord  Ellenborough  said :  Where  the  declaration  of  the  bankrupt  is  part  of  the 
res  geata,  though  it  may  show  the  intention  of  the  act,  and  thereby  constitute  an  act  of 
bankruptcy,  it  may  be  evidence  (as  is  the  common  case  of  a  bankrupt  going  out  of  the 
way  to  avoid  an  arrest,  in  which  his  declarations,  as  to  the  view  with  which  he  ab- 
sented himself,  are  certainly  evidence);  so,  if  the  declarations  of  the  bankrupt  have 
been  before  the  act,  they  may  show  with  what  intention  it  was  done  ;  and  it  would  be 
evidence.  But  declarations  and  conversations  taking  place  subsequent  to  the  execu- 
tion of  the  deed  and  the  commission  of  the  act,  which  constitute  an  act  of  bankruptcy, 
I  think  are  not  admissible.   .  .  . 

Verdict  for  the  defendants,  Gihis  desiring  his  Lordship  to  reserve  the  two  first 
points.  Gibbs,  Marryatt,  and  Giles,  for  the  plaintiffs.  Erskine,  Park,  and  Cassels, 
for  the  defendants.! 

1  And  so  Marsh  et  al.  v.  Meager,  1  Starkie,  352  (1816). Ed. 
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Common  Pleas.     1824. 

{Reported  9  J.  B.  Moiyre,  217.] 

This  was  an  action  of  assumpsit,  and  brought  by  the  assignees  of 
Wilkinson,  a  bankrupt,  for  goods  sold  and  delivered  to  John  Haigh, 
the  defendant's  testator,  in  his  lifetime,  by  Wilkinson  before  he  became 
a  bankrupt.  The  defendants  pleaded  the  general  issue.  At  the  trial, 
before  Lord  Chief  Justice  Gifford,  at  Guildhall,  at  the  Sittings  in  the 
last  Term,  no  notice  having  been  given  of  the  defendants'  intention  to 
dispute  the  trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy : 
the  plaintiffs'  evidence  commenced  by  putting  in  the  commission  and 
proceedings  against  Will^son,  by  which  the  trading  was  substanti- 
ated ;  —  but  for  the  defendant  it  was  insisted  that  there  was  no  suf- 
ficient proof  of  the  act  of  bankruptcy  on  the  face  of  these  proceedings. 
The  commission  of  bankrupt  bore  date  on  the  6th  September,  1822,  and 
the  deposition  as  to  the  act  of  bankruptcy  was  dated  on  the  17th  of  that 
month,  and  was  made  bj-  one  William  Llewellyn,  which,  after  setting 
out  the  examinant's  knowledge  of  the  bankrupt,  and  proving  his  trad- 
ing for  the  space  of  four  years  immediately  antecedent  to  the  commis- 
sion, stated,  that  on  the  2d  Julj',  1822,  Wilkinson  had  a  meeting  with 
the  examinant,  relative  to  some  accounts  in  which  Wilkinson  had,  as 
the  examinant  understood  and  believed,  an  interest ;  and  that  at  such 
meeting  an  appointment  was  made  for  the  following  morning,  at  eleven 
o'clock,  when  the  accounts  were  to  be  produced,  and  the  business  relat- 
ing thereto  finished.  That  on  the  morning  of  the  3d  July,  the  examinant 
went  to  Wilkinson's  lodgings,  where  the  appointment  was  to  be  kept, 
when  instead  of  meeting  with  him  he  received  from  William  Wilkinson, 
his  brother,  the  following  note :  "  My  dear  Sir,  —  You  will  be  naturally 
surprised  to  hear  of  my  departure,  but  a  letter  from  Paris  on  urgent 
business  is  the  cause.  I  shall  be  back,  I  hope,  in  ten  days ;  in  the 
mean  time  I  shall  make  proposals  to  your  son's  creditors,  and  trust  on 
my  return  to  find  all  settled,  Pray  do  not  leave  town  until  you  hear 
from  me  from  Calais.  Yours  sincerely,  Richard  Wilkinson.  William- 
Llewellyn,  Esq.  1  will  write  immediately  to  Messrs.  R.  &  S.  at  Bristol, 
so  do  not  feel  uneasy  about  them,  or  any  of  your  son's  friends.  My 
brother  will  deliver  you  your  account  current  with  your  son."  Tliat- 
two  or  three  days  afterwards,  the  examinant  received  the  following 
letter  from  Wilkinson :  "  Calais,  4th  July,  1822.  My  dear  Sir,  —  M3: 
brother  will  show  the  letters  I  have  written  for  Bristol  and  Yorkshire  ; 
I  hope  you  will  approve  of  them  ;  if  you  could  accompany  him  in  the 
rounds  he  is  going  to  make,  you  would,  I  am  sure,  contribute  to  get 
the  business  settled  a  moment  the  sooner,  and  then  j'our  account  cur- 
rent can  be  arranged  in  two  hours  between  us.    I  am  so  much  tired 
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with  writing,  that  I  can  hardly  keep  my  head  up,  so  you  must  excuse 
brevity,  particularly  as  I  have  to  go  off  to-night  for  Paris.  Believe  me, 
yours  very  sincerely,  Richard  Wilkinson.  To  William  Llewellyn,  Esq., 
London."  The  examinant  then  deposed  to  the  signature  of  Wilkinson 
to  the  following  letter:  "Paris,  2d  August,  1822.  Gentlemen,  —  As 
some  of  Mr.  W.  B.  Llewellyn's  creditors  have  threatened  to  make  me 
solelj'  responsible,  I  am  under  the  necessitj'  of  remaining  in  France, 
apprehensive  that  some  lawsuit,  or  even  arrest,  may  be  instituted 
against  me ;  and  I  trust,  gentlemen,  you  will  have  no  objection  to 
grant  me  a  meeting,  being  perfectly  convinced  that  a  personal  inter- 
view will  do  more  towards  the  settling  of  Mr.  Llewellj'n's  concerns, 
than  can  be  done  hy  correspondence.  As  my  brother  will  most  likel}' 
leave  London  for  France  before  your  answer  can  reach  him,  I  will  feel 
obliged  in  your  addressing  me  to  the  care  of  Messrs.  Galignani,  Eue 
Vivienne,  Paris.  I  respectfully  remain.  Gentlemen,  your  obedient  hum- 
ble servant,  Richard  Wilkinson.  To  Messrs.  W.  and  J.  B.  Sedgwick, 
Skipton,  near  Yorkshire."  The  examinant  concluded  his  deposition, 
by  stating  his  belief  that  Wilkinson  did  not  attend  the  appointment,  in 
consequence  of  his  apprehension  that  a  writ  had  been  or  was  about  to 
be  issued  against  him.  His  Lordship  left  it  to  the  jury  to  say,  whether, 
under  the  circumstances,  Wilkinson  had  committed  an  act  of  bankruptcy 
by  departing  the  realm,  with  an  intent  to  defraud  or  delay  his  creditors  : 
and  they  having  found  in  the  affirmative,  a  verdict  was  accordingly  en- 
tered for  the  plaintiffs  for  £25,  the  amount  of  the  goods  delivered,  but 
his  Lordship  reserved  the  defendants  liberty  to  move  to  set  it  aside, 
and  that  a  nonsuit  might  be  entered  instead  thereof,  in  case  the  Court 
should  be  of  opinion  that  there  was  not  sufficient  evidence  in  the 
deposition  and  letters  written  b^'  Wilkinson,  to  establish  an  act  of 
bankruptej-. 

31r.  Serjeant  Vhughan,  having  in  the  last  Term  accordingly  ob- 
tained a  rule  nisi,  ...  on  Mr.  /Serjeant  Pell's  being  now  about  to 
show  cause,  the  Court  called  on  Mr.  Serjeant  Vaughan  to  support  his 
rule.  .  .  . 

Lord  Chief  Justice  Best.  My  Lord  Gifford,  who  tried  this  cause, 
reserved  this  question  for  our  consideration,  viz.,  whether  there  was 
sufficient  evidence  contained  in  the  deposition  of  Llewellyn,  and  letters 
written  by  Wilkinson,  to  establish  an  act  of  bankruptcy  bj-  the  latter; 
and  it  now  appears,  from  his  Lordship's  report,  that  it  was  so  left,  by 
him  to  the  jury ;  if  so,  the  only  point  for  us  to  determine  is,  whether 
sufficient  evidence  was  adduced,  on  which  the  jury  were  warranted  in 
finding  that  he  had  committed  an  act  of  bankruptcy ;  if  there  was  not, 
we  must  send  the  ease  down  again  for  a  second  trial.  But  an  applica- 
tion has  been  made  for  a  nonsuit.  Now  the  words  of  the  Statute  13 
Eliz.  c.  7,  s.  1,  are  "If  any  merchant  or  other  person,  using  or  exercis- 
ing the  trade  of  merchandise,  shall  depart  the  realm,  or  otherwise  ab- 
sent himself,  to  the  intent  or  purpose  to  defraud  or  hinder  any  of  his 
creditors  of  the  just  debt  of  such  creditors  ;  he  shall  be  reputed,  deemed, 
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and  taken  for  a  bankrupt."  As  to  whether  a  person  departing  this 
realm  and  going  abroad  with  one  intention,  and  afterwards  remaining 
there  with  another,  viz.  to  defraud  or  dela}-  his  creditors,  would  consti- 
tute an  act  of  bankruptcy,  it  is  not  necessarj'  for  us  now  to  determine, 
as  I  am  clearly  of  opinion,  on  the  evidence  before  us,  that  the  jury  were 
not  only  warranted  but  perfectly  right  in  finding  that  Wilkinson  de- 
parted the  realm  with  an  intent  to  delay  his  creditors.  There  is  suf- 
ficient proof  of  that  fact  to  be  gathered  from  the  letters,  if  taken 
collectively.  Tlie  letter  of  the  3d  July,  which  he  left  at  his  lodg- 
ings at  the  time  of  his  departure,  and  which  was  given  by  his  brother 
to  the  person  to  whom  it  was  addressed,  and  whom  he  had  appointed 
to  meet  relative  to  some  accounts,  in  which  Wilkinson  had  an  interest, 
and  in  which,  after  speaking  of  his  sudden  departure,  he  states,  "  In 
the  mean  time  I  shall  make  proposals  to  j'our  son's  creditors,"  and  adds 
b}-  way  of  postscript,  "  I  will  write  immediately  to  Messrs.  R.  and  S.  at 
Bristol,  so  do  not  feel  uneasy  about  them,  or  any  of  j'our  son's  friends." 
This  letter  of  itself  was  sufficient  to  raise  a  suspicion  in  the  minds  of 
the  jury,  as  to  Wilkinson's  intent  at  the  time  he  wrote  it,  and  that  his 
journej'  to  Paris  was  made  for  the  purpose  of  delaying  his  creditors. 
But  in  the  second  letter  from  Calais,  dated  on  the  following  daj-,  and 
addressed  to  the  same  person,  he  says,  "  If  j'ou  could  accompany  my 
brother  in  the  rounds  which  he  is  going  to  make,  you  would  contribute 
to  get  the  business  settled  a  moment  the  sooner,  and  then  your  account 
current  can  be  arranged  in  two  hours  between  us."  This  letter  clearly 
shows  that  Wilkinson  was,  at  the  time  of  his  departure,  embarrassed  in 
his  circumstances,  and  that  he  left  the  country,  fearing  his  creditors 
might  act  with  hostility  towards  him.  The  third  letter,  dated  at  Paris, 
on  the  2d  August  following,  and  addressed  to  Messrs.  Sedgwick,  con- 
tains the  following  sentence,  "  As  some  of  Mr.  W.  B.  Llewellyn's  cred- 
itors have  threatened  to  make  me  solely  reponsible,  I  am  under  the 
necessity  of  -remaining  in  France,  apprehensive  that  some  lawsuit,  or 
even  arrest,  maj'  be  instituted  against  me,  and  which  would  ruin  all 
my  hopes  and  expectations  for  hereafter."  Now,  if  these  letters  are 
coupled  with  the  facts  of  his  sudden  departure,  and  his  making  an 
apology  for  so  doing  to  the  person  whom  he  had  appointed  to  meet, 
and  afterwards  writing  to  him  and  to  third  persons,  stating,  that  he 
was  under  the  necessity  of  remaining  in  France,  without  saying  in  what 
part  of  that  country  he  was  to  be  found,  was  there  not  sufficient  evi- 
dence to  warrant  a  jury  in  finding  that  he  went  abroad  to  avoid  his 
creditors  ?  and  if  so,  it  clearly  amounted  to  an  act  of  bankruptcy.  It 
has,  however,  been  contended  by  my  brother  Vaughan,  that  the  two 
letters  written  bj'  Wilkinson  from  Calais  and  Paris  were  not  admissible 
in  evidence,  as  they  were  written  subsequently  to  his  departing  this 
I  kingdom ;  but  I  am  clearly  of  opinion  that  they  were  properly  received. 
Besides,  no  objection  was  made  as  to  their  admissibilitj'  at  the  trial, 
and  if  there  had  been,  I  feel  no  diflBculty  in  saying  that  my  Lord  Gif- 
ford  would  have  overruled  it.     Wilkinson's  going  s^broad  was  of  itself 
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an  equivocal  act,  and  requiring  explanation,  and  if  so,  we  must  en- 
deavor to  discover  the  motive  with  which  it  was  accompanied,  and  this , 
is  generally,  if  not  always,  effected  by  the  declarations  of  the  party  him- 
self. This,  therefore,  is  an  exception  to  the  general  rule  of  evidence, 
which  prohibits  a  party  from  making  declarations  in  support  of  his  own 
bankruptcy  or  commission.  It  is  true,  however,  that  this  exception 
must  be  subject  to  limitation,  and  a  line  must  be  drawn ;  therefore, 
declarations  made  by  a  part}',  or  letters  written  at  any  subsequent 
period,  however  distant  from  the  act,  cannot  be  admitted ;  but  in  or- 
der to  render  such  declarations  or  letters  admissible,  they  must  be 
made  or  written  at  the  time,  or  during  the  continuance  of  the  act  or 
urgency  of  the  circumstances  under  which  thej^  are  elicited  or  sent ;  and 
here,  as  the  act  of  bankruptcj'  was  a  continuous  act  from  the  time  of 
Wilkinson's  departure  from  this  country  for  France,  and  was  confirmed 
and  completed  by  his  remaining  there,  and  as  the  letters  were  written 
by  him  during  his  stay  in  that  countr}',  thej'  maj-  be  considered  as  form- 
ing part  of  one  and  the  same  continuing  act.  I  am  therefore  of  opin- 
ion, that  the  letters  in  question  were  properly  received  in  evidence,  and 
that  the  jur^'  were  warranted  in  coming  to  the  conclusion  thej'  did,  viz. 
that  Wilkinson  went  abroad  to  delay  his  creditors.  This  rule  therefore 
must  be  discharged. 

Mr.  Justice  Park.  The  motive  of  the  party  in  departing  the  realm 
constitutes  an  act  of  bankruptcy',  and  the  natural  question  to  be  inquired 
into  in  sucb  a  case,  is,  whj'  did  he  leave  it?  Here,  therefore,  it  is  un- 
necessary to  consider  whether  Wilkinson's  merely  remaining  abroad 
amounts  to  an  act  of  bankruptcy.  But  I  am  perfectly  satisfied,  that 
declarations  made  at  the  time  of  departure,  and  during  the  absence  of 
the  party,  are  admissible  in  evidence  to  show  the  motive  of  such  depar- 
ture. It  has  been  said,  however,  that  such  declarations  must  either  be 
made  at  the  time,  or  accompany  the  act  done ;  to  that,  however,  I  can- 
not assent.  The  Court  is  to  judge  from  all  the  circumstances  of  the 
particular  case  before  them,  and  we  need  not  go  so  far  as  to  say,  that 
declarations  made  a  month  or  even  a  shorter  period  after  the  act  was 
completed,  might  be  admitted ;  but  here,  there  are  connecting  circum- 
stances, and  the  letters  in  question  may  be  considered  as  having  been 
written  during  the  continuance  of  the  act  complained  of.  I  was  pres- 
ent at  Lancaster  at  the  trial  of  Bateman  v.  Bailey,  and  a  witness  was 
called,  who  proved  that  the  bankrupt  was  arrested  at  Rochdale,  where 
he  lived,  and  carried  to  Manchester,  twelve  miles  off,  on  the  5th  of 
February,  and  that,  on  the  following  day,  the  bankrupt  having  been 
discharged,  and  returned  home  at  10  o'clock  at  night,  the  witness  asked 
him  where  he  had  been  ;  but  Mr.  Baron  Thompson,  who  presided  as 
judge,  was  of  opinion  that  such  evidence  could  not  be  admitted,  and  the 
assignees  were  nonsuited ;  but  a  rule  having  been  obtained  for  setting 
it  aside,  on  the  ground  that  any  declaration  of  a  bankrupt  to  another 
person  at  the  time,  explanatory  of  his  own  act,  was  admissible  in  evi- 
dence, to  prove  the  act  of  bankruptcy ;  —  the  Court  were  of  that  opinion, 
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and  said,  that  if  a  bankrupt  had  been  absent  from  his  home,  an  admis- 
sion by  him  that  he  had  been  abroad  to  avoid  his  creditors,  is  good  evi- 
dence ;  and  that  as  the  bankrupt  there  had  absented  himself  from  home 
under  suspicious  circumstances,  for  which  his  reasons  were  asked,  it 
was  without  doubt  competent  to  inquire  of  the  witness,  to  wliom  he 
communicated  them,  what  those  reasons  were.  So  here,  the  letters 
from  the  bankrupt  must  be  taken  as  connected  with  the  state  of  bis 
mind  at  the  time  they  were  written,  and  being  admissible  in  evidence 
for  that  purpose,  as  well  as  to  show  the  intent  of  his  departure  from 
this  countrj-,  I  am  clearly  of  opinion,  that  this  case  was  properly  left  to 
the  jury,  and  that  they  have  drawn  a  right  conclusion. 

Mr.  Justice  Burrough.  I  was  a  commissioner  of  bankrupts  many 
years,  and  if  the  letters  in  question  had  been  laid  before  me  as  evidence 
of  an  act  of  bankruptcj',  I  should  have  felt  no  hesitation  whatever  in 
receiving  them.  Hule  discharged} 

1  This  case  as  reported  in  2  Bing.  99,  represents  Park,  J.,  as  making  the  following 
often  qnoted  remark,  which  has  contributed  much  to  the  confusion  in  the  later  eases : 
"It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  declarations:  we  must  judge 
from  all  the  circumstances  of  the  case:  we  need  not  go  the  length  of  saying,  that  a 
declaration  made  a  month  after  the  fact  would  of  itself  be  admissible  ;  but  if,  as  in  the 
present  case,  there  are  connecting  circumstances,  it  may,  even  at  that  time,  form  part 
of  the  whole  res  gestae." 

In  Ridley  v.  Gyde,  9  Bing.  349  (1832),  Park,  J.,  said :  "  I  do  not  say  that  isolated 
and  distinct  declarations  of  a  bankrupt  are  to  be  received  in  evidence,  but  when  the 
effect  of  an  equivocal  act  depends  upon  the  motives  by  which  the  bankrupt  was  actu- 
ated, a  knowledge  of  those  motives  can  only  be  obtained  by  evidence  of  the  expressions 
he  has  used,  coupled  with  the  circumstances  in  which  he  was  placed  at  the  time,  and 
the  whole  course  of  his  conduct  in  the  matter.  I  adhere  therefore  to  what  I  said  in 
Rawson  v.  Haigh.  It  is  not  necessary  to  lay  down  the  precise  time  within  which  such 
declarations  shall  be  admissible  or  excluded  ;  but  the  nature  of  an  act  depending,  not 
on  declarations  alone,  but  on  the  conduct  of  the  bankrupt,  it  must  always  be  consid- 
ered whether  there  are  any  and  what  connecting  circumstances  between  the  declaration 
and  the  act.  Here  the  bankrupt  goes  away  at  a  time  when  he  is  under  pressure  by  one 
of  his  creditors  ;  during  his  absence,  he  executes  in  favor  of  a  relation  an  instrument  of 
the  nature  of  which,  on  his  return,  he  falsely  professes  a  total  ignorance.  Those  cir- 
cumstances are  all  connected  together  as  part  of  the  same  transaction,  and  the  declara- 
tions are  admissible,  as  affording  a  principal  clue  to  the  intentions  of  the  bankrupt." 

The  facts  in  Ridley  v.  Gyde,  as  stated  by  the  Reporter,  were  these :  "  Trover  by  the 
assignees  of  White,  a  bankrupt.  The  validity  of  the  commission  being  disputed,  the 
act  of  bankruptcy,  on  which  the  plaintiffs  relied,  was  a  warrant  of  attorney  and  bill  of 
sale,  alleged  to  have  been  given  by  "White  to  the  defendant,  by  way  of  fraudulent  pre- 
ference, and  in  contemplation  of  bankruptcy  ;  as  to  which,  it  appeared  that  White  had 
long  been  indebted  to  the  defendant,  who  was  one  of  his  relations,  and,  from  the  sum- 
.  mer  of  1827,  had  been  frequently  pressed  for  payment ;  that  on  the  18th  of  October, 
1830,  the  defendant's  solicitor  apprised  White  the  defendant  was  determined  to  take 
proceedings  unless  security  were  given,  and  suggested  that  White  should  give  a  warrant 
of  attorney  ;  White  said,  '  I  cannot  do  it,  whatever  may  be  the  consequence ; '  but, 
upon  being  further  pressed,  asked  and  obtained  leave  to  consult  his  own  solicitor.  On 
the  19th,  he  consented  to  give  the  securities  required,  and  executed  the  bill  of  sale  at 
Cheltenham  on  the  25th  October.  On  the  part  of  the  plaintiffs,  Loveday,  the  solicitor 
of  Hare,  another  of  White's  creditors,  stated,  that  he  had  been  long  pressing  White 
from  day  to  day  for  the  payment  of  the  debt  due  ta  Hare  ;  that  White  made  various 
excuses  up  to  the  25th  October,  1830,  when  he  promised  to  give  Hare  security  on  the 

'U 
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THOMAS  et  al.,  Assignees  v.   CONNELL. 

Exchequer.     1838. 

[Reported  i  M.  &  W.  267.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiffs  as 
assignees,  and  upon  an  account  stated  with  them  as  such  assignees. 
At  the  trial  before  Coleridge,  J.,  at  the  last  Liverpool  assizes,  it  appeared 
that  the  action  was  brought  to  recover  a  sum  of  money  alleged  to  have 
been  paid  by  Cheetham  to  the  defendant  by  way  of  fraudulent  prefer- 
ence ;  and  before  any  evidence  had  been  given  of  the  bankruptcy  or  in- 
solvency, a  witness  was  asked  what  had  been  said  to  him  by  Cheetham, 
in  November,  1836  (the  fiat  in  bankruptcy'  having  been  issued  in  Janu- 
ary, 1837),  with  reference  to  a  debt  due  to  a  person  of  the  name  of 
Maguire.  The  question  was  objected  to  on  the  ground  that  the  sup- 
posed declaration  of  Cheetham  was  not  connected  with  any  act  done  by 
him,  and  therefore  could  not  be  used  ;  but  the  learned  judge  overruled 
the  objection,  and  received  the  answer  as  evidence  that  Cheetham  was 
at  that  time  aware  of  the  insolvent  condition  of  himself  and  his  partner, 
and  intended  a  fraudulent  preference  in  the  payment  afterwards  made 
to  the  defendant.  The  jury,  under  his  Lordship's  direction,  found  a 
verdict  for  the  plaintiffs.  Sir  F.  Pollock,  in  Easter  Term,  had  obtained 
a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  declaration  of  Cheetham,  unaccompanied  by  an  act  done  at  the 
time,  ought  not  to  have  been  received  in  evidence. 

following  day  ;  instead  of  which  he  immediately  left  Leamington,  the  place  of  his  resi- 
dence, for  Cheltenham,  and  Loveday  never  saw  him,again  till  the  20th  of  November 
following.  In  the  interval,  however,  he  received  a  letter  from  White  {which  was  read 
to  the  jury),  in  which  White  admitted  he  had  given  securities  to  Gyde,  who  would 
have  arrested  him  if  he  had  not  done  so  ;  that  Gyde,  however,  had  no  intention  of  put- 
ting in  his  claim,  if  he,  White,  could  go  on  without  molestation  ;  but  that  if  driven  by 
his  creditors  to  extremity,  he  must  take  the  benefit  of  the  insolvent  act.  In  conse- 
quence of  this  letter,  Loveday  had  an  interview  with  White  on  the  20th  of  November, 
and  gave  the  following  account  of  the  conversation  between  them  ;  '  I  asked  what  the 
security  was  which  he  had  given  to  Gyde  ;  he  told  me  he  did  not  know.  I  asked  if  he 
had  made  an  assignment  to  Gyde  ;  he  said  he  did  not  know.  I  asked  if  he  had  given 
a  warrant  of  attorney  ;  he  said  he  did  not  know  what  the  security  was.  I  told  him  he 
must  be  a  very  great  rascal  to  go  and  give  security  after  his  promise  to  me  ;  he  said  he 
owed  Mr.  Gyde  the  money,  and  no  one  could  blame  him  for  taking  care  of  his  rela- 
tions.' The  admissibility  of  this  evidence  was  contested  by  the  counsel  for  the  defend- 
ant, but  Tindal,  C.  J.,  before  whom  the  cause  was  tried,  thought  it  might  properly 
be  received,  and  a  verdict  was  found  for  the  plaintiffs.  Jones,  Serjt.,  obtained  a  rale 
nid  for  a  new  trial,  on  the  ground  that  though  declarations  of  a  bankrupt  accompany- 
ing an  act  of  bankruptcy  are  admissible  in  evidence  to  show  the  quality  of  such  act,  yet 
they  are  not  admissible  to  affect  the  interests  of  a  bomi  fide  grantee,  at  all  events  not 
unless  made  in  his  presence.  And  that  declarations  made  so  long  after  the  act  are  not 
admissible  at  all."    The  rule  for  a  new  trial  was  discharged.  —  Ed. 
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Cresswell,  Alexander,  and  Wightman,  now  showed  cause. 

W.  II.  Watson  and  J.  Henderson,  in  support  of  the  rule. 

Lord  Abinger,  C.  B.  If  the  declaration  of  the  bankrupt  had  stood 
alone,  and  without  connection  with  the  other  evidence  in  the  case,  such 
a  declaration  would  not  be  admissible ;  but,  coupled  with  the  subse- 
quent evidence,  the  fact  of  insolvencj"^  at  the  time  being  established,  the 
declaration  of  the  bankrupt  was,  I  think,  admissible  for  the  purpose  of 
showing  that  he  knew  of  his  insolvencj'.  Then,  whether  there  was 
sufficient  evidence  of  a  fraudulent  preference,  was  a  question  for  the 
jury. 

Parke,  B.  I  concur  in  thinking  that  this  rule  ought  to  be  dis- 
charged. I  very  much  doubt,  however,  whether  the  statement  made 
by  the  bankrupt  was  properly  admissible  at  that  particular  stage  of  the 
cause  in  which  it  was  offered.  I  have  always  understood  the  general 
rule  to  be,  that  a  verbal  statement  is  not  receivable  in  evidence,  unless 
made  at  or  about  the  time  of  an  act  done,  and  in  order  to  explain  that 
act ;  as  for  instance,  if  it  is  offered  to  explain  a  person's  absence  from 
home,  and  is  made  just  before  or  just  after  his  departure..  But,  on  the 
other  hand,  if  a  fact  be  proved  aliunde,  it  is  clear  that  a  particular  per- 
son's knowledge  of  that  fact  may  be  proved  by  his  declaration,  as  was 
the  case  in  Vacher  v.  Cocks}  And  under  the  impression  that  such 
evidence  was  admissible  after  proof  of  the  fact  to  which  it  related,  I 
postponed  the  reception  of  such  declaration,  in  a  cause  of  Craven  v.  Hal- 
liley,  tried  by  me  at  York,  until  after  the  fact  was  proved.  And  this,  I 
think,  would  be  the  correct  course  in  all  cases  of  the  sort.  But,  taking 
the  declarations  in  conjunction  with  the  other  evidence,  as  we  now 
must,  it  cannot  be  said  to  be  inadmissible. 

BoLLAND,  B.,  concurred. 

Gurnet,  B.  It  is  perfectly  clear  that  at  a  later  stage  of  the  cause  at 
least  this  would  have  been  good  evidence.  Then,  if  coupled  with  the 
acts  that  were  afterwards  proved,  it  is  clearly  evidence  that  the  party 
knew  of  his  then  state  of  insolvency.  Rule  discharged? 

1  M.  &  M.  353  (1829).  The  question  there  was  whether  certain  payments  had  heen 
made  by  way  of  fraudulent  preference.  "  The  facts  that  Window  was  insolvent  at  the 
time  of  making  these  payments,  and  that  he  stopped  payment  a  few  days  afterwards, 
were  distinctly  proved  by  other  evidence  ;  and  it  was  then  proposed  on  the  part  of  the 
plaintififs  to  give  evidence  of  declarations  made  by  Window  about  that  time,  but  not 
accompanying  any  act  as  to  the  state  of  his  circumstances.  .  .  . 

"  Lord  Tenterden,  C.  J.  1  will  make  a  note  of  the  objection  ;  but  I  think  that 
I  must  receive  this  evidence  of  the  bankrupt's  own  opinion  and  knowledge  of  the  state 
of  his  affairs,  as  showing  his  intention  in  the  act  called  in  question."  —  Ed. 

2  See  Smith  v.  Cramer,  1  Bing.  N.  C.  585. 

In  Lees,  Assignee  of  Bennett  v.  Martin  et  al.,  1  Moo.  &  Eob.  210  (1832),  in  an 
action  of  trover,  "the  evidence  [of  an  act  of  bankruptcy]  was  that  between  seven 
and  eight  in  the  morning  the  witness  (a  creditor)  called  on  the  bankrupt  to  get  pay- 
ment of  his  account ;  he  was  informed  by  the  servant  that  the  bankrupt  was  up  stairs; 
presently  afterwards  the  bankrupt's  wife  came  down  and  said  the  bankrupt  was  out ; 
in  the  evening  of  the  same  day  the  creditor  called  again,  and  saw  the  bankrupt,  and 
had  some  conversation  with  him  about  his  absence  in  the  morning ;  and  upon  that  oc- 
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Rough  v.  The  Great  Western  Ey.  Co.,  1  Q.  B.  51  (1841). 
Lord  Denman,  C.J.  .  .  .It  was  important  for  the  plaintiflfs,  for  a 
reason  which  will  appear  hereafter,  to  prove  an  act  of  bankruptcy  com- 
mitted before  the  18th  April ;  and,  in  respect  of  one  of  the  bankrupts, 
this  was  done  in  part  bj-  the  production  of  a  letter  written  bj'  him  and 
bearing  date  the  17th.  It  was  the  reception  of  this  letter  which  was 
objected  to.  [His  Lordship  stated  the  terms  of  the  contract ;  the  notice 
given  b}'  the  defendants  ;  the  departure  of  the  bankrupt  Orton  from  his 
home;  and  his  letter  of  17th  April.]  It  was  objected  that  there  was 
no  evidence  of  anj'  pressure,  nor  of  an}'  writ  having,  in  fact,  been  sued 
out  against  him ;  that  the  expressions,  therefore,  amounted  to  a  mere 
declaration  of  the  bankrupt,  and  that  such  had  never  been  received 
against  third  persons.  But  we  have  no  doubt  that  this  letter  was 
properly  received.  The  plaintiffs  were  in  the  course  of  proving  an  act 
of  bankruptcy  by  departure  from  the  dwelling-house,  or  otherwise  ab- 
senting himself,  with  intent  to  defeat  or  delay  creditors.  The  act  and  ' 
the  intention  were  both  necessar}-  to  be  proved  ;  and  when  the  act  has  ^ 
been  proved  bj'  extrinsic  evidence,  it  has  been  settled  by  cases  so  nu- 
merous and  familiar  that  it  is  unnecessar}'  to  cite  them,  that  the  intent 
with  which  the  act  was  done  may  be  proyed  bj-  the  simultaneous  decla- 
rations of  the  bankrupt.  The  principle  of  admission  is,  that  the 
declarations  are  pars  rei  gestae,  and  therefore  it  has  been  contended 
that  they  must  be  contemporaneous  with  it ;  but  this  has  been  decided 
not  to  be  necessary,  and  on  good  grounds  ;  for  the  nature  and  strength 
of  the  connection  with  the  act  are  the  material  things  to  be  looked  to ; 
and  although  concurrence  of  time  cannot  but  be  alwa}'S  material  evi- 
dence to  show  the  connection,  j'et  it  is  by  no  means  essential.  What, 
therefore,  the  bankrupt  said  immediately  on  his  return  home,  as  to  the 
place  where  he  had  been  and  his  motive  in  going,  was  held  admissible 
in  JBateman  v.  Bailey,  5  T.  E.  512,  and  in  Ridley  v.  Gyde,  9  Bing. 
349,  to  which  we  were  referred  by  the  counsel  for  the  defendants  as  a 
leading  authoritj',  the  act  to  which  the  declaration  referred,  and  which 
was  not  a  continuing  act,  but  merelj'  the  giving  a  securitj',  was  done 
on  the  25th  October,  and  the  declaration  itself,  which  was  held  ad- 
missible, was  made  on  the  20th  November.  There  the  court  seem  to 
have  adopted  the  rule,  which  Park,  J.,  had  laid  down  in  Rawson  v. 
Haigh,  2  Bing.  104,  "that  it  is  impossible  to  tie  down  to  time  the 
rule  as  to  the  declarations ; "  that,  if  there  he  connecting  circum- 
stances, a  declaration  may,  even  at  a  month's  interval,  form  part  of 

casion  the  IjankTupt  made  »  statement  respecting  his  absence,  which  the  plaintiff  now 
sought  to  give  in  evidence.  .  .  .  Parke,  J.,  rejected  the  evidence,  saying,  that  unless 
the  statement  could  be  proved  to  have  been  made  by  the  bankrupt  whilst  he  was  ab- 
senting himself,  or  immediately  upon  his  return,  it  could  not  be  admitted  as  part  of 
the  res  gesta."  —  Ed. 
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the  whole  res  gesta.  In  the  ease  of  Ridley  v.  Gyde  the  court  thought 
that  the  conversation  of  November  20th  was,  under  the  circumstances, 
no  more  tlian  a  resumption  of  a  conversation  broken  off  on  the  25th 
October,  which  immediately  preceded  the  giving  the  security  in  ques- 
tion. In  the  present  case,  however,  there  is  no  necessity  to  rely  on 
these  cases,  because  the  absenting  himself  from  home  by  the  bankrupt 
was  a  continuing  act,  and  the  letter  was  written  during  its  continuance. 
If  his  declaration,  made  immediately  on  his  return,  would  have  been 
admissible,  that  which  he  writes  during  his  absence  cannot,  on  any 
reasonable  principle,  be  rejected.  But  it  was  said  that  this  was  ob- 
jectionable on  another  ground ;  the  want  of  proof  aliunde  that,  in 
fact,  any  writs  had  been  issued  against  the  bankrupt,  or  any  pressure 
been  used  against  him.  And  if,  indeed,  it  be  essential  to  the  validity 
of  the  act  of  bankruptcy  that  there  should  have  been  either  the 
one  or  the  other,  this  objection  must  prevail ;  because  the  bankrupt's 
declarations  cannot  be  evidence  of  these  facts,  and  none  other  was 
offered.  .  .  .  We  think,  therefore,  that,  to  constitute  the  act  of  bank- 
ruptcy, neither  writ  nor  pressure  were  in  fact  necessary  ;■  of  course  the 
want  of  proof  of  them  can  be  no  objection.  And  this  does  not,  as 
was  alleged,  reduce  the  evidence  merely  to  a  declaration  of  the  bank- 
rupt unaccompanied  by  any  substantive  act.  The  substantive  act 
proved  aliunde  is  the  departure  from  home :  that  is  equivocal :  the 
declaration  made  during  the  continuance  of  that  act  shows  the  inten- 
tion with  which  it  was  done.  This  objection,  therefore,  falls  to  the 
ground.^ 

Thompson  et  ux.  v.  Teetanion,  Skinner,  402  (1693).  Ruled  upon 
evidence,  that  a  mayhem  may  be  given  in  evidence,  in  an  action  of 
trespass,  of  assault,  battery,  and  wounding,  as  an  evidence  of  wound- 
ing, per  Holt,  Chief  Justice  ;  and  in  this  case  he  also  allowed,  that  what 
the  wife  said  immediate  upon  the  hurt  received,  and  before  that  she 
had  time  to  devise  or  contrive  any  thing  for  her  own  advantage,  might 
be  givan  in  evidence  ;  quod  noia;  this  was  at  JVisi  Prius  in  Middlesex 
for  wounding  of  the  wife  of  the  plaintiff.^ 


Eex  v.  Foster,  6  C.  &  P.  325  (1834).  Manslaughter.  The  pris- 
oner was  charged  with  manslaughter,  ip  killing  John  Ferrall,  by  driving 
a  cabriolet  over  him.  On  the  part  of  the  prosecution,  a  wagoner  was 
called.  He  stated,  that  he  was  driving  his  wagon,  and  that  he  saw  the 
cabriolet  drive  by  at  a  very  rapid  rate,  but  did  not  see  the  accident ; 
and  he  further  stated,  that  immediatelj'  after,  on  hearing  the  deceased 
groan,  he  went  up  to  him  and  asked  him  what  was  the  matter. 

1  Compare  Hunter  v.  The  State,  40  N.  J.  (Law)  495.  —  Ed. 
.  2  In  1805  Lord  El'lenborough  is  reported  (A-oeson  v.  Kinnaird,  6  East,  173)  as 
citing  this  case  in  the  course  of  the  plaintiffs  argument,  with  the  remark  that  Holt 
allowed  the  evidence  "  as  part  of  the  res  gestce."    See  15  Am.  Law  Key.  81-84 Ed. 
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C  Phillips,  for  the  prisoner.  I  submit,  that  what  the  deceased 
said  in  the  absence  of  the  prisoner,  as  to  what  had  caused  the  accident, 
is  not  receivable  in  evidence. 

GuRNEY,  B.  What  the  deceased  said  at  the  instant,  as  to  the  cause 
of  the  accident,  is  clearl_y  admissible. 

Paek,  J.  I  am  of  opinion,  that  his  evidence  ought  to  be  received. 
It  is  the  best  possible  testimony  that,  under  the  circumstances,  can  be 
adduced  to  show  what  it  was  that  had  knocked  the  deceased  down. 
The  case  of  Aveson  v.  Lord  ITinnaird,^  in  which  I  was  counsel  many 
years  ago,  bears  stronglj-  on  this  point. 

Patteson,  J.,  concurred.  The  evidence  was  received.  Verdict  — 
Guilty. 


THE  GRESHAM  HOTEL   COMPANY  v.  MANNING. 

Queen's  Bench  (Irish).     1867. 

[Reported  Irish  Rep.  1  O.  L.  125.] 

This  was  a  motion  on  behalf  of  the  defendant  to  show  cause  against 
a  conditional  order  for  a  new  trial,  on  the  ground  of  the  reception  of 
illegal  evidence.  The  action  was  brought  to  recover  damages  for  an 
alleged  obstruction  of  light  by  certain  alterations  made  by  the  defend- 
ant in  his  buildings,  which  adjoined  the  buildings  of  the  plaintiffs.  The 
summons  and  plaint  did  not  contain  anj'  allegation  of  special  damage. 
The  defendant  pleaded  three  defences :  First  a  denial  of  the  obstruc- 
tion complained  of;  second,  a  traverse  of  the  right  to  the  light;  and, 
third,  a  special  defence,  which  it  is  unnecessar}"^  to  set  out.  The  case 
was  tried  before  Lefroy,  C.  J.,  at  the  sittings  after  Trinity  Term,  1866. 
The  plaintiffs  produced  witnesses,  servants  in  the  hotel,  who  deposed 
that  on  several  occasions  since  defendant's  alterations  persons  who 
came  as  guests  to  the  hotel  objected  to  take  the  rooms  stated  to  be 
darkened,  and  alleged  the  darkness  of  the  rooms  as  a  ground  for  their 
objection.  The  defendant's  counsel  objected  to  the  evidence,  on  the 
ground  that  it  presented  to  the  jury  the  unsworn  statements  of  persons 
who  ought  to  have  been  produced  to  depose  on  their  oaths  why  they 
objected.  The  Lord  Chief  Justice  admitted  the  evidence.  A  verdict 
was  found  for  the  plaintiffs ;  and,  a  conditional  order  for  a  new  trial 
having  been  obtained  by  the  defendant,  cause  was  now  shown  against 
it.     The  Lord  Chief  Justice  reported  that  the  evidence  objected  to  was 

1  6  East,  193.  In  that  case,  Lord  Ellenboeottgh  said,  that,  if  a  wife  left  her  hus- 
'  band's  house,  declaring  at  the  time  that  she  did  so  from  immediate  terror  of  personal 
violence,  he  should  admit  that  declaration  as  evidence  ;  but  not  if  it  were  a  collateral 
declaration  of  some  matter  which  happened  at  another  time  ;  and  his  lordship  referred 
to  the  case  of  Thompson  et  ux.  v.  Trevanion,  Skin.  402,  where,  in  an  action  by  hus- 
band and  wife,  for  wounding  the  wife,  Lord  Chief  Justice  Holt  allowed  what  the  wife 
said  immediately  upon  the  hurt  received,  and  before  she  had  time  to  devise  anything 
for  her  own  advantage,  to  be  given  in  evidence  as  part  of  the  res  gestae. 
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admitted  by  him  as  tending  to  show  that  damage  was  sustained  by  the 
Hotel  Company  by  the  loss  of  customers,  andjoi  as  bearing  on 
main  point  at  issue,  the  fact  of  the  obstruction. 

S.  Walker,  and  Palles,  Q.  C,  for  the  plaintiffs. 

Dowse,  Q.  C,  and  Byrne,  for  the  defendant. 

O'Brien,  J.  .  .  .  One  of  the  defences  was  a  denial  of  the  obstruc- 
tion ;  .  .  .  the  question  for  the  jury  to  consider  upon  the  issue  as  to 
that  defence  was,  whether  such  an  obstruction  of  light  to  a  sensible 
and  material  extent  was  caused  by  the  raising  of  defendant's  building. 
.  .  .  The  evidence  alleged  to  have  been  improperly  received  was  that 
of  some  servants  of  the  Hotel  Company,  who  stated,  in  effect,  that, 
since  defendant  had  raised  his  building,  several  persons  about  to 
take  rooms  at  the  hotel  objected  to  the  bedrooms  in  question  as  being 
insufficiently  lighted,  and  refused  on  that  ground  to  take  them,  and  left 
the  hotel.  With  respect  to  this  evidence,  it  is  to  be  observed,  that  no 
special  damage  (for  loss  of  custom  or  otherwise)  was  laid  in  the  sum- 
mons and  plaint,  so  that  such  evidence  was  only  admissible  on  the 
supposition  that  it  was  legal  evidence  on  the  question  in  controversy ; 
namely,  whether  there  had  been  such  an  obstruction  of  light  as  I  have 
mentioned.  It  will  be  sufficient  to  state  particularly  some  of  the  evi- 
dence objected  to.  One  of  the  hotel  servants,  after  stating  that  previ- 
ous to  the  raising  of  defendant's  building  she  had  not  heard  any 
complaints  made  by  the  visitors  of  the  hotel  of  any  want  of  light  in 
those  bedrooms,  stated  further  that  since  that  time  she  had  heard  such 
complaints ;  and  that  within  a  fortnight  before  the  trial  two  of  the 
parties  who  made  such  complaints,  and  had  come  to  the  hotel  as 
customers  (but  whose  names  she  did  not  know),  objected  to  take  one  of 
those  bedrooms  on  account  of  its  being  dark,  and  accordingly  left  the 
hotel.  She  further  stated  that  other  persons  had  also  recently  objected 
to  some  of  those  bedrooms  on  the  same  ground,  and  left  the  hotel,  saj-- 
ing  they  would  not  return,  as  the  rooms  were  so  dark.  Other  witnesses 
gave  evidence  to  somewhat  of  the  same  effect,  which  was  also  objected 
to.  In  our  opinion,  this  evidence  comes  within  the  general  rule,  which 
excludes  hearsay  evidence,  inasmuch  as  the  statements  and  declara- 
tions given  in  evidence  were  no  more  than  the  hearsay  expression  of 
the  opinion  of  third  parties  as  to  the  manner  in  which  the  bedrooms 
were  lighted,  some  of  whom  acted  on  that  opinion  by  refusing  to  take 
the  rooms,  and  leaving  the  hotel.  It  has,  however,  been  contended  by 
plaintiffs'  counsel,  that  the  general  rule  against  the  reception  of  hear- 
say evidence  is  subject  to  an  exception  in  case  of  declarations  which 
accompany  an  act,  and  also  explain  or  qualify  it.  And  they  have  re- 
ferred on  this  point  to  the  case  of  Doe  dem.  Tatham  v.  Wright,  4 
Bing.  N.  C.  489  ;  but,  as  observed  by  Mr.  Justice  Coleridge  in  his 
judgment  in  that  case,  it  is  requisite,  in  order  to  render  such  declara- 
tions admissible,  that  the  act  which  they  accompany  should  be  one  that 
would  be  evidence  in  the  cause  without  any  such  declaration^  And  it 
follows,  in  our  opinion,  that  if  (as  in  the  present  case)  the  act^without 
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the  accompanying  declaration  would  not  be  admissible  in  evidence  of 
the  fact  in  controversy,  then  the  union  of  the  two  cannot  render  thein 
legal  evidence.  The  statements  and  declarations  of  opinion  received 
in  evidence  in  this  case  were  made  by  parties  not  examined  upon  oath, 
or  subject  to  cross-examination  ;  and,  though  they  were  accompanied 
by  acts  tending  to  show  that  those  parties  realh'  entertained  the  opin- 
ions thej'  so  expressed,  still  their  statements  would  not  on  that  account 
be  exempted  from  the  general  rule  excluding  hearsa}"  evidence  where 
the  acts  which  they  accompanied  would  not  be  evidence  per  se.  Plain- 
tiffs' counsel  also  relied  on  the  case  of  Mawson  v.  Haigh,  2  Bing.  99, 
where,  m  an  action  brought  by  the  assignees  in  bankruptcj'  of  a  trader, 
it  was  held  that  letters  written  by  the  trader  contemporaneouslv  with 
his  leaving  the  country  were  admissible  in  evidence  to  show  that  he  left 
the  country  with  the  intention  of  defrauding  or  delaying  his  creditors, 
and  thus  to  establish  the  act  of  bankruptcy.  In  that  case,  however,  the 
act  of  the  trader  leaving  the  countrj'  was  in  itself  evidence,  as  being  part 
of  the  proof  to  be  given  of  the  act  of  bankruptcy.  It  was  further  requi- 
site under  the  bankrupt  law  to  show  that  he  left  it  with  the  intention  of 
defrauding  or  delaying  his  creditors ;  and,  where  the  question  was  as 
to  the  particular  intention  with  which  an  act  was  done  by  him,  his  con- 
temporaneous declaration  showing  such  intention  was  properly  admis- 
sible in  evidence,  particularlj-  as  the  act  which  it  accompanied  and 
explained  was  of  itself  evidence  in  the  cause.  That  case,  therefore, 
does  not,  in  our  opinion,  govern  the  present.  .  .  . 

We  are,  accordinglj^  of  opinion  that  the  evidence  in  question  was 
improperly  received,  and  that  the  verdict  should  be  set  aside  on  that 
ground.  .  .  . 

Fitzgerald,  J.  I  also  think  that  what  these  unknown  and  unnamed 
people  are  represented  to  have  said  is  not  evidence. 

George,  J.,  concurred.^ 


Agassiz  et  UX.  a.  London  Tramway  Company,  21  Weekly  Rep.  199 
(1873).  Action  for  personal  injuries  to  the  female  plaintiff  when  trav- 
elling in  one  of  the  defendants'  cars  between  Brixton  and  Westminster 
Bridge,  —  tried  before  Martin,  B.,  at  the  sittings  in  Middlesex  during 
this  term.  The  female  plaintifi's  evidence  was  to  this  effect,  —  that 
when  in  the  car  with  two  other  passengers,  she  felt  a  shock  which 
caused  the  car  to  topple  over ;  she  heard  one  of  the  passengers  call 
out,  "  Get  out,  dear  Madame,  get  out."  She  did  so,  and  saw  another 
vehicle  resembling  the  car  near  to  it,  and  with  one  of  its  windows 
broken.  It  was  fui-ther  proposed  to  ask  her  whether  she  heard  her 
fellow- passenger  say  anything  more,  with  a  view  to  elicitfthat  she  heard 

'  Opinion  evidence  cannot  be  introduced  by  reported  declarations.  Doe  d.  Wright 
V.  Tatham,  5  CI.  &  Fin.  670  ;  Lund  v.  Tyngsborcmgh,  9  Cush.  36  ;  Lome  v.  Bryant, 
9  Gray,  2<5  ;  Bradford  v.  Ounard  Co.,  147  Mass.  p.  57.  —  Ed. 
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him  say,  "  By  Jove,  this  fellow's  conduct  ought  to  be  reported,"  and 
that  the  conductor  of  the  car  replied,  "  He  has  already  been  reported, 
for  he  has  been  off  the  line  five  or  six  times  to-day ;  he  is  a  new 
driver."  The  learned  judge  refused  to  admit  the  proposed  evidence, 
and  ruled  that  there  was  no  evidence  of  negligence.  The  plaintiif  was 
nonsuited. 

Macrae  Moir  now  moved  for  a  rule  to  show  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  new  trial  granted. 

Kelly,  C.  B.  In  this  case  two  points  are  submitted  to  our  consid- 
eration. The  first  is  whether  Baron  Martin  ouglit  or  ought  not  to  have 
received  evidence  of  remarks  which  passed  between  a  gentleman,  a 
passenger  in  the  car  with  the  female  plaintiff,  and  the  conductor  of  the 
car,  immediately  after  the  occurrence  of  the  accident  in  question.  The 
learned  judge  refused  to  allow  Mr.  Moir's  proposed  question,  and  so 
the  jury  did  not  hear  what  the  remarks  proposed  to  be  given  were,  but 
we  have  them  now  before  us.  It  appears  that  the  plaintiffs  wife,  as 
soon  as  she  got  out  of  the  car,  and  while  standing  on  the  spot  where 
she  had  alighted,  heard  the  gentleman  saj-,  "  By  Jove,  this  fellow's 
conduct  ought  to  be  reported ; "  and  the  conductor  of  the  car  replj', 
"  He  has  already  been  reported,  for  he  has  been  off  the  line  five  or  six 
times  to-daj' ;  he  is  a  new  driver."  Now,  if  these  remarks  can  be 
considered  part  of  the  res  gestce,  I  think  thej-  ought  to  have  been  ad- 
mitted. But  I  am  of  opinion  that  thej'  are  not  part  of  the  res  gestce. 
It  is  just  this  species  of  evidence  which  a  judge  ought  to  reject.  The 
conductor's  remark  had  no  relation  to  the  accident  in  question,  but  re-  ) 
ferred  to  the  conduct  of  the  driver  at  another  time  or  times.  His 
remark  was  well  calculated  to  prejudice  the  jury  against  the  driver, 
and  might  have  induced  them  to  believe  in  his  culpability  in  the  case 
before  them,  when  in  truth  it  referred  to  his  conduct  under  perfectly 
distinct  circumstances.  If  it  had  been  admitted,  a  number  of  questions 
quite  foreign  to  the  issue  would  have  arisen  ;  for  instance,  whether  the 
driver  had  been  reported,  whether  he  had  been  off  the  Une,  whether  he 
was  a  new  driver  ?  The  remark  had  no  relation  to  the  question  before 
the  jury,  and  was  quite  properly  rejected.  Now,  as  to  the  second  point, 
i.  e.,  that  there  was  evidence  for  the  jury  of  negligence  ;  we  have  that 
the  "  car  toppled  over ;  "  that  some  one  called  to  the  lady  to  get  out ; 
that  the  window  of  a  vehicle  in  close  proximity  was  broken.  No  doubt 
there  was  a  shock  and  an  accident,  but  in  all  this  I  cannot  find  a 
scintilla  of  evidence  of  negligence  to  make  the  defendants  liable.  It 
lies  on  the  plaintiff  in  this,  as  in  all  other  actions,  to  make  out  facts 
from  which  a  defendant's  liability  may  be  inferred.  This  he  has  failed 
to  do,  and  on  both  grounds  I  am  of  opinion  that  there  ought  to  be 
no  rule. 

Bramwell,  B.  I  am  of  the  same  opinion.  As  to  rejection  of  evi- 
dence, let  me  put  the  case  as  favorably  as  it  can  be  put  for  Mr.  Moir., 
For  instance,  suppose  his  question  to  the  witness  had  been,  "  Did  you 
hear  the  conductor  say  any  thing  ?"  her  answer  being,  "  Yes,  I  did," 
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and  that  ray  brother  Martin  had  not  allowed  either,  I  should  saj'  that 
he  was  right,  for  the  question  was  put  with  a  view  to  getting  hearsay 
evidence  from  a  man  that  might  render  persons  liable  whom  he  had  no 
right  to  bind.  But  when  we  come  to  the  conductor's  remark,  the  matter 
becomes  worse,  for  it  tends  to  criminate  the  driver  on  account  of  con- 
duct displaj-ed  on  a  perfectly  different  occasion.  Further,  too,  it  is 
impossible  to  admit  the  remark  as  part  of  the  res  gestae :  it  was  in  no 
sense  one  of  the  surrounding  circumstances  :  the  res  were  all  gestm  by 
the  time  the  remark  was  made,  and  the  plaintiffs'  cause  of  action  was 
quite  complete  without  any  such  words,  which,  indeed,  for  all  they  had 
to  do  with  the  accident,  might  as  well  have  been  spoken  when  the  car 
had  been  taken  back  to  the  stable. 

Channell,  B.  As  to  the  rejection  of  evidence,  if  we  take  m}^  brother 
Martin's  note,  I  think  he  was  perfectly  right  in  not  admitting  the  pro- 
posed evidence ;  but  even  taking  Mr.  Moir's  statement,  that  the  gen- 
tleman who  spoke  was  a  passenger  in  the  same  car  with  the  plaintiff's 
wife,  and  that  the  words  sought  to  be  put  in  evidence  were  spoken 
immediatel3'  after  the  accident  happened,  although  definiteness  of  place 
and  circumstance  may  be  so  secured,  j'et  I  say,  on  the  grounds  given 
by  my  brother  Bramwell,  that  the  learned  judge  was  right  in  rejecting 
them.  As  to  the  point  that  there  was  evidence  of  negligence  for  the 
jurj',  I  confess  I  can  find  none  in  the  evidence  given,  and  negligence 
cannot  here  be  presumed  from  the  mere  fact  of  the  accident ;  that  doc- 
trine must  not  be  pushed  too  far.  Mule  refused} 


Eegina  v.  Bedingfield,  14  Cox  C.  C.  341  (1879).^  The  prisoner, 
Henry  Bedingfield,  was  indicted  for  the  murder  of  a  woman  at  Ipswich. 
Carlos  Cooper  and  Blofdd  for  the  prosecution.  Simms  JReeve  for  the 
prisoner,  (it  appeared  that  the  prisoner  had  relations  with  the  de- 
ceased woman,  and  had  conceived  a  violent  resentment  against  her  on 
account  of  her  refusing  him  something  he  verj'  much  desired,  and  also 
as  appearing  to  wish  to  put  an  end  to  these  relations  ;  he  had  uttered 
violent  threats  a^inst  her,  and  had  distinctly  threatened  to  kill  her  bj' 
cutting  her  throat)  She  carried  on  the  business  of  a  laundress,  with 
two  women  as  a^istants,  the  prisoner  living  a  little  distance  from  her. 
On  the  night  before  the  day  on  which  the  act  in  question  occurred,  the 
deceased,  from  something  that  had  been  said,  entertained  apprehen- 
sions about  him,  and  desired  a  policeman  to  keep  his  eye  on  her  house, 
and  he  being  near  at  ten  at  night  heard  the  voice  of  a  man  in  great 
anger.  Early  next  morning,  earlier  than  he  had  ever  been  there  before, 
he  came  to  her  house,  and  they  were  together  in  a  room  some  time.  He 
went  out,  and  she  was  found  bj-  one  of  the  assistants  lying  senseless  on 
the  floor,  her  head  resting  on  a  foot-stool.  He  went  to  a  spirit  shop 
and  bought  some  spirits,  which  he  took  to  the  house,  and  went  again 

1  And  so  Lane  v.  Bryant,  9  Gray,  245.  —  Ed. 

2  A  part  of  the  case  is  omitted. 
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into  the  room  where  she  was,  both  the  assistants  being  at  that  time  in 
the  yard.  In  a  minute  or  two  the  deceased  came  suddenly  out  of  the 
house  towards  the  women  with  her  throat  cut,  and  on  meeting  one  of 
them  she  said  something,  pointing  backwards  to  the  house.  In  a  few 
minutes  she  was  dead.  In  the  course  of  the  opening  speech  on  the 
part  of  the  prosecution  it  was  proposed  to  state  what  she  said.  It  was 
objected  on  the  part  of  the  prisoner  that  it  was  not  admissible,  and 
(CocKBUEN,  C.  J.,  said  he  had  carefully  considered  the  question  and 
was  clear  that  it  could  not  be  admitted,  and  therefore  ought  not  to  be 
stated,  as  it  might  have  a  fatal  effect.  I  regret,  he  said,  that  according 
to  the  law  of  England,  any  statement  made  by  the  deceased  should  not 
be  admissible.  Then  could  it  be  admissible,  having  been  made  in  the 
absence  of  the  prisoner,  as  part  of  the  res  gestcB,  but  it  is  not  so  admis- 
sible, for  it  was  not  part  of  anything  done,  or  something  said  while 
something  was  being  done,  but  something  said  after  something  done. 
It  was  not  as  if,  while  being  in  the  room,  and  while  the  act  was  being 
done,  she  had  said  someihing  which  was  hesrrd. 

Counsel  .  .  .  did  not  state  what  the  deceased  said,  but  said  they 
should  tender  it  in  evidence,  and  accordingly,  when  the  witness  was 
called,  —  one  of  the  assistants  who  heard  the  statement,  —  she  was 
first  asked  as  to  the  circumstances,  and  stated  that  "  the  deceased  came 
out  of  the  house  bleeding  very  much  at  the  throat,  and  seeming  very 
much  frightened,"  and  then  said  something,  and  died  in  ten  minutes. 

It  was  then  proposed  to  prove  what  she  said,  but  Cockburn,  C.  J., 
said  it  was  not  admissible.  Anything,  he  said,  uttered  by  the  de- 
ceased at  the  time  the  act  was  being  done  would  be  admissible,  as, 
for  instance,  if  she  had  been  heard  to  say  something,  as  "  Don't, 
Harry ! "  But  here  it  was  something  stated  by  her  after  it  was  all 
over,  whatever  it  was,  and  after  the  act  was  completed.  .  .  .  ^ 


EAELE  V.   EAUL^H^ 
Supreme  Judicial  Court  of  Massachusetts.     1865. 
[Beported  11  Allen,  1.] 

Libel  for  divorce  on  the  ground  of  adultery.  At  the  trial  in  this 
court,  before  Gray,  J.,  and  a  jury,  a  verdict  was  returned  for  the  libel- 
lee  ;  and  the  libellant  alleged  exceptions,  which  are  suflSciently  stated 
in  the  opinion. 

D.  Foster  and  T.  L.  Nelson,  for  the  libellant. 

£.  F.  Thomas  and  F.  H.  Dewey  ((?.  F.  Hoar  with  them),  for  the 
libellee. 

Colt,  J.  If  the  evidence  objected  to  was  admissible  for  any  pur- 
pose the  libellant  has  no  ground  of  complaint,  unless  the  judge  refused 

1  As  to  this  case  see  14  Am.  Law  Eev.  817.  —  Ed. 


652  EAELE   V.   EAELE.  [CHAP.  11. 

at  the  trial  to  limit  its  effect,  and  permitted  it  to  be  used  for  a  purpose 
for  which  it  was  not  competent.  .  .  .  The  libellaut  had  called  Ellen 
Gallagher,  whose  testimony  if  unexplained  tended  to  establish  the  guilt 
of  the  libellee  by  showing  improper  intimacy  with  Elisha  F.  Rogers  on 
one  occasion  when  she  saw  them  together  in  Mrs.  Earle's  bedroom,  and 
Mrs.  Earle  sitting  in  the  lap  of  Rogers.  To  meet  this  evidence,  the 
libellee  called  Rogers  and  his  wife.  Mrs.  Rogers  stated  in  substance 
that  on  one  occasion  during  the  time  charged  she  went  with  her  hus- 
band to  Mrs.  Earle's  bedroom  when  Mrs.  Earle  was  confined  to  her  bed 
with  illness,  and  that  Mr.  Rogers  at  her  request  and  to  enable  her  to 
make  the  bed  did  at  that  time  take  Mrs.  Earle  into  his  lap ;  that  she 
had  occasion  to  go  into  an  adjoining  room  for  a  few  moments,  and  on 
her  return  the  parties  still  remained  in  that  position.  Mr.  Rogers 
stated  to  her  that  "  Ellen  had  been  in."  Mr.  Rogers  also  testified  to 
this  occurrence  substantially  as  stated  by  his  wife,  and  added  that  in 
his  wife's  absence  from  the  room  Ellen  Gallagher  came  to  the  door,  and 
that  he  stated  the  fact  to  his  wife  on  her  return.  To  the  admission  of 
the  statement  of  Rogers  to  his  wife  the  libellant  excepted.  It  was  im- 
portant, as  the  case  stood,  for  the  libellee  to  satisfy  the  jury  that  Mr. 
and  Mrs.  Rogers  were  testifying  to  the  same  occasion.  The  testimony 
of  Mrs.  Rogers  confirming  that  of  her  husband  would  certainly 
strengthen  the  claim  that  at  that  time  there  was  nothing  criminal  in 
the  conduct  of  the  parties.  Any  circumstance  or  act  occurring  at  that 
transaction  and  remembered  by  both  witnesses  would  show  that  they 
were  testifying  to  the  same  occasion,  and  would  be  clearly  competent. 
So  we  are  of  opinion  that  the  conversation  of  the  parties  or  any  decla- ' 
rations  made  at  the  time  are  to  be  regarded  as  in  the  nature  of  verbal 
acts,  and  admissible  for  the  purpose  of  identif3'ing  the  occasion  of 
which  the  witnesses  speak.  Statements  used  for  this  limited  purpose 
are  admitted  without  regard  to  the  truth  of  the  fact  stated.  Whether 
in  this  case  the  occasion  in  question  was  in  fact  the  time  when  Ellen 
Gallagher  came  to  the  door  in  Mrs.  Rogers's  absence  would  still  stand 
before  the  jurj-  upon  the  unaided  testimony  of  Rogers.  There  was  no 
violation  of  the  rule  against  hearsay  evidence,  therefore,  in  admitting 
the  statement  of  Rogers  to  his  wife,  as  testified  to  by  both.  1  Greenl. 
Ev.  s.  123. 

It  was  urged  that  this  evidence  was  admissible  upon  the  further 
ground  that,  as  the  transaction  which  was  the  subject  of  investigation 
derived  its  significance  mainly  from  the  intent  and  disposition  of  the 
parties  at  the  time,  any  conversation  had  or  declaration  made  by  the 
parties  during  its  continuance  was  competent  to  go  to  the  jur^'  as  part 
of  the  res  gestae,  and  as  having  a  direct  tendencj%  however  slight,  to 
show  the '  temper  of  mind.  Great  latitude  is  sometimes  allowed  in 
the  admission  of  evidence  on  this  ground,  and,  if  no  other  reason  ex- 
isted for  sustaining  the  ruling  of  the  presiding  judge  in  this  case,  it 
might  perhaps  be  supported  solely  on  this  ground. 

Exceptions  overruled. 
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INSURANCE   COMPANY  v.   MOSLEY. 

Supreme  Codet  of  the  United  States.     1869. 

[Beported  8  Wall.  397.]  ^ 

Mr.  Sansum,  for  the  plaintifT  in  error.     Mr.  Feck,  contra. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court.  This  is  a 
writ  of  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  The  action  was  upon  a  policy  of  insurance.  It 
insured  Arthur  H.  Mosley  against  loss  of  hfe,  or  personal  injury  by 
any  accident  within  the  meaning  of  the  instrument,  and  was  issued  to 
Mrs.  Arthur  H.  Mosley,  the  wife  of  the  assured,  for  her  benefit.  The 
declaration  was  in  assumpsit.  The  defendant  pleaded  the  general  issue, 
and  the  cause  was  tried  by  a  jury.  The  plaintiff  recovered.  During 
the  trial  a  bill  of  exceptions  was  taken  by  the  plaintiff  in  error,  bj'  which 
it  appears  that  the  contest  between  the  parties  was  upon  the  question 
of  fact,  whether  Arthur  H.  Mosley,  the  assured,  died  from  the  effects  of 
an  accidental  fall  down  stairs  in  the  night,  or  from  natural  causes. 

The  defendant  in  error  was  called  as  a  witness  in  her  own  behalf,  and 
testified,  "  that  the  assured  left  his  bed  Wednesday  night,  the  18th  of 
July,  1866,  between  12  and  1  o'clock ;  that  when  he  came  back  he  said 
he  had  fallen  down  the  back  stairs,  and  almost  killed  himself;  that  he 
had  hit  the  back  part  of  his  head  in  falling  down  stairs  ;  .  .  .  she  no- 
ticed that  his  voice  trembled;  he  complained  of  his  head,  and  appeared 
to  be  faint  and  in  great  pain."  To  the  admission  of  all  that  part  of  the 
testimony  which  relates  to  the  declarations  of  the  assured,  about  his 
falling  down  stairs,  and  the  injuries  he  received  by  the  fall,  the  counsel 
of  the  defendants  objected.  The  court  overruled  the  objection,  and  the 
defendants  excepted.  WiUiam  H.  Mosley,  son  of  the  assured,  testified, 
in  behalf  of  the  plaintiff,  "  that  he  slept  in  the  lower  part  of  the  build- 
ing occupied  by  his  father ;  that  about  12  o'clock  of  the  night  before 
mentioned  he  saw  his  father  lying  with  his  head  on  the  counter,  and 
asked  him  what  was  the  matter ;  he  replied  that  he  had  fallen  down  the 
back  stairs  and  hurt  himself  very  badly."  The  defendants  objected  to 
both  the  question  and  answer.  An  exception  to  their  admission  fol- 
lowed. The  same  witness  testified  further,  ' '  that  on  the  day  after  the 
fall,  his  father  said  he  felt  very  badly,  and  that  if  he  attempted  to  walk 
across  the  room,  his  head  became  dizzy  ;  on  the  following  day  he  said 
he  was  a  little  worse,  if  anything."  The  admission  of  this  testimony 
also  was  excepted  to  by  the  defe;Qdants. 

This  statement  presents  the  questions.  .  .  .  They  are,  whether  the 
court  erred  in  admitting  the  declarations  of  the  assured,  as  to  his  bodily 
injuriefi  and  pains,  and  whether  it  was  error  to  admit  such  declarations 
to  prove  that  he  had  fallen  down  the  stairs.  It  is  to  be  remarked  that 
the  declarations  of  the  former  class  all  related  to  present  existing  facts 

*  A  part  of  the  case  is  omitted. 
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at  the  time  they  were  made.  Those  of  the  latter  class  were  made  im- 
mediately, or  very  soon  after  the  fall;  the  declarations  to  his  son,  be- 
fore he  returned  to  his  bed-room  ;  those  to  his  wife  upon  his  reaching 
there.  Wherever  the  bodilj'  or  mental  feelings  of  an  individual  are 
material  to  be  proved,  the  usual  expressions  of  such  feelings  are  original 
and  competent  evidence.  Those  expressions  are  the  natural  reflexes 
of  what  it  might  be  impossible  to  show  by  other  testimony.  If  there  be 
such  other  testimonj-,  this  may  be  necessary  to  set  the  facts  thus  de- 
veloped in  their  true  light,  and  to  give  them  their  proper  effect.  As 
independent  explanatory  or  corroborative  evidence,  it  is  often  indis- 
pensable to  the  due  administration  of  justice.  Such  declarations  are 
regarded  as  verbal  acts,  and  are  as  competent  as  any  other  testimony 
when  relevant  to  the  issue.  Their  truth  or  falsity  is  an  inquir}-  for  the 
jury.  In  actions  for  the  breach  of  a  promise  to  marrj-,  such  evidence  is 
always  received  to  show  the  affection  of  the  plaintiff  for  the  defendant 
while  the  engagement  subsisted,  and  the  state  of  her  feelings '  after  it 
was  broken  off;  and  in  actions  for  criminal  conversation,  to  show  the 
terms  upon  which  the  plaintiff  and  his  wife  lived  together  before  the 
cause  of  action  arose.  Upon  the  same  ground,  the  declarations  of 
the  party  himself  are  received  to  prove  his  condition,  ills,  pains,  and 
symptoms,  whether  arising  from  sickness,  or  an  injury  by  accident  or 
violence.  If  made  to  a  medicp,l  attendant,  they  are  of  more  weight 
than  if  made  to  another  person.  But  to  whomsoever  made,  thej'  are 
competent  evidence.  Upon  these  points  the  leading  writers  upon  the 
law  of  evidence,  both  in  this  countrj'  and  in  England,  are  in  accord. 
There  is  a  limitation  of  this  doctrine  that  must  be  carefully  observed  in 
Its  application.  Such  evidence  must  not  be  extended  bej'ond  the  neces- 
sitj'  upon  which  the  rule  is  founded.  It  must  relate  to  the  present,  and 
not  to  the  past.  Anything  in  the  nature  of  narration  must  be  excluded. 
It  must  be  confined  strictly  to  such  complaints,  expressions,  and  ex- 
clamations, as  furnish  evidence  of  "  a  present  existing  pain  or  malady." 
Examined  by  the  standard  of  these  rules,  the  testimonj'  to  which  this 
exception  relates  was  properly  admitted. 

The  other  exception  requires  a  fuller  examination.  Was  it  compe- 
tent to  prove  the  fall  by  the  declarations  of  the  assured  .  .  .  disclosed 
In  the  bill  of  exceptions  ?  In  Thompson  and  Wife  v.  Trevanion,  Skin- 
ner, 402,  the  action  was  for  the  battery  and  wounding  of  the  wife. 
Lord  Chief  Justice  Holt  "  allowed  what  the  wife  said  immediately 
upon  the  hurt  received,  and  before  that  she  had  time  to  contrive  or 
devise  anything  for  her  own  advantage,  to  be  given  in  evidence."  The 
reporter  adds  :  "  Quod  nota.  This  was  at  Nisi  Prius,  in  Middlesex, 
for  wounding  the  wife  of  the  plaintiff."  This  case  was  referred  to  by 
Lord  Ellenborough  with  approbation  in  the  case  before  him  of  Aveson 
V.  Kinnaird,  6  East,  197.  In  that  case,  Lawrence,  Justice,  in  answer 
to  the  objection  that  such  evidence  was  hearsay,  said  :  "  It  is  in  every 
day's  experience  in  actions  of  assault,  that  what  a  man  has  said  of  him- 
self to  his  surgeon  is  evidence  to  show  what  he  has  suffered  by  the 
assault."    lb.  191.     The  King  v.  Foster,  6  Carrington  &  Payne,  325, 
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was  an  indictment  for  manslaughter,  for  killing  the  deceased  by  driving 
a  cab  over  him.  A  wagoner  was  called  as  a  witness  for  the  prosecu- 
tion. He  stated  that  he  saw  the  cab  drive  by  at  a  verj'  rapid  rate,  but 
did  not  see  the  accident,  and  that  imraediatelj'  after  on  hearing  the  de- 
ceased groan,  he  went  to  him  and  asked  him  what  was  the  matter. 
The  counsel  for  the  prisoner  objected  that  what  was  said  b}'  the  de- 
ceased in  the  absence  of  the  prisoner  could  not  be  received  in  evidence. 
Gurney,  Baron,  said,  that  what  the  deceased  said  at  the  instant,  as  to 
the  cause'of  the  accident,  was  clearly  admissible.  Park,  Justice,  said, 
that  it  was  the  best  possible  testimony  that,  under  the  circumstances, 
could  be  adduced  to  show  what  knocked  the  deceased  down.  Mr.  Jus- 
tice Patterson  concurred.  The  prisoner  was  convicted.  In  the  Com- 
monwealth V.  I'ike,  3  Gushing,  181,  the  indictment,  as  in  the  preceding 
case,  was  for  manslaughter.  The  defendant  was  charged  with  killing 
his  wife.  It  appeared  that  the  deceased  ran  up  stairs  from  her  own 
room,  in  the  night,  crying  murder,  and  bleeding.  Another  woman,  into 
whose  room  she  was  admitted,  went,  at  her  request,  for  a  physician.  A 
third  person,  who  heard  her  cries,  went  for  a  watchman,  and,  on  his  re- 
turn, proceeded  to  the  room  where  she  was.  He  found  her  on  the  floor, 
bleeding  profusely.  She  said  the  defendant  had  stabbed  her.  The 
defendant's  counsel  objected  to  the  admission  of  this  declaration  in 
evidence.  The  objection  was  overruled.  The  Supreme  Court  of  Mas- 
sachusetts held  that  the  evidence  was  properly  admitted.  It  was  said 
that  the  declaration  was  "  of  the  nature  of  res  gestae  "  and  that  the 
time  when  it  was  made  was  so  recent,  after  the  injury  was  inflicted,  as 
to  justify  receiving  it  upon  that  ground.  It  is  not  easy  to  distinguish 
this  case  and  that  of  The  King  v.  Foster,  in  principle,  from  the  case 
before  us,  as  regards  the  point  under  consideration.  In  Aveson  v.  Kin- 
naird,  it  was  said  by  Lord  Ellenborough  that  the  declarations  were  ad- 
mitted in  the  ease  in  Skinner,  because  they  were  a  part  of  the  res  gestae. 

To  bring  such  declarations  within  the  principle,  generally,  they  must 
be  contemporaneous  with  the  main  fact  to  which  they  relate.  But 
this  rule  is,  by  no  means,  of  universal  application.  In  Rawson  v. 
Haigh,  2  Bingham,  99,  a  debtor  had  left  England  and  gone  to  Paris, 
where  he  remained.  The  question  was,  whether  his  departure  from 
England  was  an  act  of  bankruptcy,  and  that  depended  upon  the  intent  by 
which  he  was  actuated.  To  show  this  intent,  a  letter  written  in  France 
a  month  after  bis  departure  was  received  in  evidence.  Upon  full  argu- 
ment, it  was  held  that  it  was  properly  received.  Baron  Park '  said : 
"It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  declarations. 
We  must  judge  from  all  the  circumstances  of  the  case.  We  need  not  go 
the  length  of  saying  that  a  declaration,  made  a  month  after  the  fact, 
would,  of  itself,  be  admissible ;  but  if,  as  in  the  present  case,  there  are 
connecting  circumstances,  it  may,  even  at  that  time,  form  a  part  of  the 
whole  res  gestm."  Where  a  peddler's  wagon  was  struck  and  the  ped- 
dler injured  by  a  locomotive,  the  Supreme  Court  of  Pennsylvania  said  : 
"  We  cannot  say  that  the  declaration  of  the  engineer  was  no  part  of 
1  An  error.     See  ante,  641.  —  Ed. 
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the  res  gestae.  It  was  made  at  the  time,  —  in  view  of  the  goods  strewn 
along  the  road  by  the  brealiing  up  of  the  boxes,  —  and  seems  to  have 
grown  directly  out  of  and  immediately  after  the  happening  of  the  fact." 
The  declaration  was  held  to  be  "  a  part  of  the  transaction  itself." 

In  the  complexity  of  human  affairs,  what  is  done  and  what  is  said  are 
often  so  related  that  neither  can  be  detached  without  leaving  the  residue 
fragmentary  and  distorted.  There  may  be  fraud  and  falsehood  as  to 
both  ;  but  there  is  no  ground  of  objection  to  one  that  does  not  exist 
equally  as  to  the  otlier.  To  reject  the  verbal  fact  would  not  unfre- 
quently  have  the  same  effect  as  to  strike  out  the  controlling  member 
from  a  sentence,  or  the  controlling  sentence  from  its  context.  The 
doctrine  of  res  gestoe  was  considered,  by  this  court,  in  Beaver  v.  Tay- 
lor, 1  "Wallace,  637.  What  was  said  in  that  case  need  not  be  repeated. 
Here  the  prmoipal  fact  is  the  bodily  injury.  The  res  gesice  are  the 
statements  of  the  cause  made  by  the  assured  almost  contemporaneously 
with  its  occurrence,  and  those  relating  to  the  consequences  made  while 
the  latter  subsisted  and  were  in  progress.  Where  sickness  or  affection 
is  the  subject  of  inquiry,  the  sickness  or  affection  is  the  principal  fact. 
The  res  gestae  are  the  declarations  tending  to  show  the  reality  of  its 
existence,  and  its  extent  and  character.  The  tendency  of  recent  adju- 
dications is  to  extend  rather  than  to  narrow  the  scope  of  the  doctrine. 
Rightly  guarded  in  its  practical  application,  there  is  no  principle  in  the 
law  of  evidence  more  safe  in  its  results.  There  is  none  which  rests  on 
a  more  solid  basis  of  reason  and  authority.  We  think  it  was  properly 
applied  in  the  court  below. 

In  the  ordinary  concerns  of  life,  no  one  would  doubt  the  truth  of 
these  declarations,  or  hesitate  to  regard  them,  uncontradicted,  as  con- 
clusive. Their  probative  force  would  not  be  questioned.  Unlike  much 
other  evidence,  equally  cogent  for  all  the  purposes  of  moral  conviction, 
they  have  the  sanction  of  law  as  well  as  of  reason.  The  want  of  this 
concurrence  in  the  law  is  often  deeplj'  to  be  regretted.  The  weight  of 
this  reflection,  in  reference  to  the  case  under  consideration,  is  increased 
bj'  the  fact  that  what  was  said  could  not  be  received  as  "  dying  decla- 
rations," although  the  person  who  made  them  was  dead,  and  hence 
could  not  be  called  as  a  witness.  Judgment  affirmed} 

[Clifford  and  Nelson,  Justices,  dissented.  The  dissenting  opinion, 
by  the  former,  is  omitted.] 

1  "  Bill  of  exception  numter  five  complains  of  the  admission  of  the  statements  of  the 
wounded  man  made  to  the  witness  Campbell  about  thirty  minutes  after  he  was  shot, 
as  to  the  circumstances  of  the  shooting  and  who  shot  him.  Deceased  was  shot  in  the 
neck,  and  his  articulation  was  affected  by  the  blood  collecting  in  his  throat.  About 
fifteen  minutes  after  he  was  shot  Campbell  administered  to  him  some  brandy  and  cam- 
phor to  clear  up  his  throat,  and  about  fifteen  minutes  afterwards,  when  he  was  able  to 
talk,  deceased  made  the  statements  complained  of.  Under  the  circumstances  shown  we 
are  ofopinion  the  declarations  were  admissible  as  res  3este.  WlUson's  Crim.  Stats,  s.  1046; 
Stagnerv.  The  State,  9  Texas  Ct.  App,  441;  Warren  v.  The  State,  Id.  619;  Washington 
V.  The  State,  19  Texas  Ct.  App.  521 ;  Pierson  v.  The  State,  21  Texas  Ct.  App.  15  ;  Smith 
V.  The  State,  Id.  277  ;  Irhy  v.  The  State,  25  Texas  Ct.  App.  203."  —  i'er  White,  P.  J. 
(for  the  court),  in  Fuleher  v.  The  State,  28  Tex.  App.  p.  471.  —  Ed. 
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WALDELE,   Adm'x,  v.   THE  NEW  YORK,    &c.   KAILROAD. 

Court  op  Appeals  of  New  Yoek.     1884. 

[Eeported  95  N.  Y.  274.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  ju(Jicial  department,  in  favor  of  plaintiff,  entered  upon  an 
order  made  January  9,  1883,  which  reversed  an  order  of  Special  Term, 
setting  aside  a  verdict  for  plaintiff,  and  directing  a  new  trial.  (Re- 
ported below,  29  Hun,  35.) 

This  action  was  brought  to  recover  damages  for  alleged  negligence, 
causing  the  death  of  John  E.  Waldele,  plaintiff's  intestate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  Harris  for  appellant. 

Wm.  S.  Olioer,  for  respondent. 

Eakl,  J.  The  intestate  came  to  his  death  from  injuries  received  on 
defendant's  railroad  in  the  city  of  Rochester,  near  midnight,  Jul^-  1, 
1876.  He  was  an  educated  deaf-mute,  intelligent,  and  in  possession  of 
all  his  faculties,  except  that  of  speech  and  hearing.  He  was  familiar 
with  the  railroad  at  the  place  where  he  was  injured  ;  and  was  probably 
attempting  to  cross  the  railroad  on  his  way  home  at  the  time  he  was 
struck  by  an  engine  and  fatally  injured.  No  one  saw  theTiccident ;  but 
the  theorj!^  of  the  plaintiff  is,  tiiat  as  he  approached  the  railroad  tracks, 
a  freight  train  came  from  the  east,  and  he  waited  for  that  to  pass,  and 
then  started  to  cross  the  track  and  was  struck  bj-  an  engine  backing  in 
the  same  direction  at  a  distance  of  about  fifty  feet  in  the  rear  of  the 
train.  The  manner  of  the  accident,  and  whether  it  was  caused  solely 
by  the  negligence  of  the  defendant,  without  anj'  contributory  negligence 
on  the  part  of  the  intestate,  were  matters  of  controversj'  at  the  trial. 
The  evidence  to  support  the  theory  of  the  plaintiff  was  all  circumstan- 
tial, except  declarations  of  the  intestate  which  were  read  in  evidence. 

Shortly  after  the  passage  of  the  train  and  the  engine,  the  groans  of 
the  intestate  were  heard,  and  he  was  found  lying  upon  the  southerly  or 
outer  track  of  the  railroad,  about  fifteen  feet  from  the  sidewalk,  badly 
bruised  and  mangled.  He  was  soon  removed  to  the  sidewalk,  and  after- 
ward to  the  hospital,  where  he  died  in  about  three  hours.  After  he  was 
removed  to  the  sidewalk,  his  brother,  also  a  deaf-mute,  was  sent  for ; 
and  about  thirty  minutes  after  the  accident,  he  there  obtained  from 
him,  by  signs,  the  declarations  the  reception  of  which  in  evidence  are 
complained  of  as  error.  He  was  produced  by  plaintiff  as  a  witness  and 
was  asked:  "What  did  he  tell  j-ou?"  To  this  defendant's  counsel 
objected,  on  the  grounds  "  (1)  that  the  declarations  of  the  deceased  are 
incompetent,  (2)  that  thej'  are  no  part  of  the  res  gestae,  (3)  that  what- 
ever the  conversation  may  have  been,  it  took  place  at  a  time  consid- 
erably subsequent  to  the  time  of  the  injury,  at  a  place  other  than  where 
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the  injury  occurred,  (4)  that  the  evidence  is  inadmissible  for  any  pur- 
pose." The  court  overruled  the  objections,  and  the  defendant's  coun- 
sel excepted.  The  counsel  further  objected  to  the  reception  of  the 
evidence,  "  upon  the  ground  that  the  declarations  of  the  deceased  are 
not  competent  for  the  purpose  of  establishing  either  negligunce  on  the 
part  of  the  defendant,  or  absence  of  negligence  on  the  part  of  the 
deceased."  The  court  overruled  the  objection,  and  defendant's  counsel 
again  excepted.  The  witness  then  answered  :  "  John  said  he  got  hit ! 
John  said  there  was  a  long  train,  that  he  stood  waiting  for  it  to  go,  and 
an  engine  followed  and  struck  him."  The  counsel  in  objecting  to  this 
evidence,  and  the  court  in  ruling  upon  the  objections,  must  have  known 
what  evidence  was  sought  to  be  elicited  by  the  question,  as  the  case 
had  before  been  tried,  and  the  same  evidence  had  been  given.  19  Hun, 
69.  It  is  not  disputed  that  this  evidence  was  quite  material,  and  we 
cannot  say  that  it  was  not  very  damaging  to  the  defendant  upon  a  vital 
issue.     Was  it  competent?     We  think  not. 

The  claim  that  the  declarations  can  be  treated  as  part  of  the  res 
gesta  is  not  supported  by  authority  in  this  State.  The  res  gesta,  speak- 
ing generally,  was  the  accident.  These  declarations  were  no  part  of 
that.  —  were  not  made  at  the  same  time,  or  so  nearly  contemporaneous 
with  it  as  to  characterize  it,  or  throw  any  light  upon  it.  They  are 
purely  narrative,  giving  an  account  of  a  transaction  not  partly  past,  but 
whollj'  past  and  completed.  They  depend  for  their  truth  wholly  upon 
the  accuracy  and  reliabilitj'  of  the  deceased,  and  the  veracity  of  the 
witness  who  testified  to  them.  Nothing  was  then  transpiring  or  evi- 
dent to  any  witness  which  could  confirm  the  declarations,  or  bj"^  which 
upon  cross-examination  of  the  witness  testifying,  or  by  the  examination 
of  other  witnesses,  the  truth  of  the  declarations  could  be  tested. 

It  is  not  easy  always  to  determine  when  declarations  ma}-  be  received 
as  part  of  a  res  gesta,  and  the  cases  upon  this  subject  in  this  country 
and  in  England  are  not  always  in  harmony.  The  case  of  Common- 
wealth V.  McPike,  3  Gushing,  181,  and  Insurance  Company  v.  Mosley, 
8  Wall.  397,  are  extreme  cases  upon  one  side,  and  would  justifj^  the 
reception  of  these  declarations.  The  case  of  JRegina  v.  JBedingfield, 
14  Cox's  Cr.  Cases,  341,  is  an  extreme  case  upon  the  other  side,  and 
goes  much  further  than  would  be  needed  to  justifj^  the  exclusion  of 
these  declarations.  That  case  was  decided  by  Lord  Chief  Justice 
Cockburn,  after  consulting  with  Field  and  Manisty,  JJ.,  and  aroused 
much  discussion  and  criticism  in  England.  BedingfieM s  Case,  14  Am. 
Law  Review,  817  ;  15  Id.  71. 

The  rule  as  to  res  gesta  laid  down  in  Commonwealth  v.  McPihe, 
has  since  been  limited,  and  very  properly  applied  in  other  cases  in  that 
State.  In  Lundw.  Tyngsborough,  9  Cush.  36,  in  view  of  the  frequent 
recurrence  of  questions  in  regard  to  the  admission  of  declarations 
claimed  to  be  part  of  some  res  gesta,  the  court  undertook  to  set  forth 
and  illustrate  with  some  particularity  the  principles  and  tests  bj*  which 
such  questions  must  be  determined,  and  among  other  things  said : 
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"  Whea  the  act  of  a  party  maybe  given  in  evidence,  his  declarations 
made  at  the  time,  and  calculated  to  elucidate  and  explain  the  character 
and  quality  of  the  act,  and  so  connected  with  it  as  to  constitute  one 
transaction,  and  so  as  to  derive  credit  from  the  act  itself,  are  admissi- 
ble in  evidence.  The  credit  which  the  act  or  fact  gives  to  the  accom- 
panying declarations  as  a  part  of  the  transaction,  and  the  tendency  of 
the  contemporary  declarations  as  a  part  of  the  transaction  to  explain 
the  particular  fact,  distinguish  this  class  of  declarations  from  mere 
hearsay;"  and  further:  "Such  a  declaration  derives  credit  and  im- 
portance as  forming  a  part  of  the  transaction  itself,  and  is  included  in 
the  surrounding  circumstances  which  may  always  be  given  in  evidence 
to  the  jury  with  the  principal  fact.  There  must  be  a  main  or  principal 
fact  or  transaction ;  and  only  such  declarations  are  admissible  as  grow 
out  of  the  principal  transaction,  illustrate  its  character,  are  contempo- 
rary with  it,  and  derive  some  degree  of  credit  from  it."  In  Common- 
wealth  V.  Hackett,  2  Allen,  136,  upon  a  trial  for  murder,  a  witness 
testified  that,  at  the  moment  the  fatal  stabs  were  given,  he  heard  the 
victim  cry  out  "  I  am  stabbed,"  and  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  after  that,  and  then  heard  him  saj-, 
"  I  am  stabbed  —  lam  gone  —  Dan  Hackett  has  stabbed  me.''  This 
evidence  was  held  competent  as  part  of  the  res  gesta.  Bigelow,  C.  J,, 
speaking  of  this  evidence,  said :  "  If  it  was  a  narrative  statement, 
wholly  unconnected  with  any  transaction  or  principal  fact,  it  would  be 
clearly  inadmissible.  But  such  was  not  its  character.  It  was  uttered 
immediately  after  the  alleged  homicidal  act,  in  the  hearing  of  a  person 
who  was  present  when  the  mortal  stroke  was  given,  who  heard  the  first 
words  uttered  by  the  deceased,  and  who  went  to  liim  after  so  brief  an 
interval  of  time  that  the  declarations  or  exclamations  of  the  deceased 
may  fairly  be  deemed  a  part  of  the  same  sentence  as  that  which  fol- 
lowed instantly,  after  the  stab  with  the  knife  was  inflicted.  It  was  not, 
therefore,  an  abstract  or  narrative  statement  of  a  past  occurrence,  de- 
pending for  its  force  and  effect  solely  on  the  credit  of  tiie  deceased, 
unsupported  by  any  principal  fact,  and  receiving  no  credit  or  signifi- 
cance from  the  accompanying  circumstances.  But  it  was  an  exclama- 
tion or  statement  contemporary  with  the  same  transaction,  forming  a 
natural  and  material  part  of  it,  and  competent  as  being  original  evi- 
dence in  the  nature  of  res  gestae."  The  learned  judge  also  said  that 
the  rule  which  renders  res  gesta  competent  has  been  often  looselj^ 
administered  by  courts  of  justice  so  as  to  admit  evidence  of  a  danger- 
ous and  doubtful  character ;  and  that  the  tendency  of  recent  decisions 
has  been  to  restrict  within  the  most  narrow  limits  this  species  of  testi- 
mony ;  and  that  that  court  was  disposed  to  apply  the  rule  strictly,  and 
to  exclude  everything  which  did  not  clearly  come  within  its  just  and 
proper  limitations.  In  these  cases  (the  last  two)  I  think  the  rule  under 
consideration  was  correctly  laid  down  and  applied,  and  properly  defined 
and  limited.  In  Rockwell  v.  Taylor,  41  Conn.  55,  the  rule  was  laid 
down  thus :  "  To  make  declarations  on  this  ground  admissible,  they 
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must  not  have  been  mere  narratives  of  past  occurrences,  but  must  have 
been  made  at  the  time  of  the  act  done  which  they  are  supposed  to  char- 
acterize, and  have  been  well  calculated  to  unfold  the  nature  and  quality 
of  the  acts  they  were  intended  to  explain  ;  and  to  so  harmonize  with 
them  as  to  constitute  a  single  transaction."  In  Hanover  Mailroad 
Company  v.  Coyle,  55  Penn.  St.  396,  the  action  was  against  a  railroad 
company  for  injuring  the  plaintiff  by  negligence ;  and  the  trial  court 
admitted  declarations  of  the  engineer  by  Whose  negligence  the  plaintiff 
was  injured,  made  at  the  time  of  the  injury,  as  part  of  the  res  gesta  ; 
and  it  was  held  that  they  were  properly  admitted.  Agnew,  J.,  writing 
the  opinion  and  speaking  of  the  declaration  of  the  engineer,  said :  "  It 
was  made  at  the  time  of  the  accident,  in  view  of  goods  strewn  along 
the  road  by  the  breaking  of  the  boxes ;  and  seems  to  have  grown 
directly  out  of  and  immediately  after  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself,  we  cannot 
say  that  his  declarations,  made  upon  the  spot,  at  the  time,  and  in  view 
of  the  effects  of  his  conduct,  are  not  evidence  against  the  companj'  as  a 
part  of  the  very  transaction  itself."  .  .  . 

I  have  now  called  attention  to  the  principal  authorities  in  this  State, 
upon  the  doctrine  of  res  gesta  evidence,  and  I  have  examined  all  the 
other  cases  which  have  been  reported  in  this  State  relating  to  the  doc- 
trine, and  I  confidently  assert  that  there  is  no  authority  in  this  State 
for  holding  that  this  evidence  was  competent.  Here  the  res  gesta, 
strictly  and  accurately  speaking,  was  not  the  fact  that  the  intestate  was 
injured,  nor  the  fact  that  he  was  injured  by  coming  in  collision  with  the 
engine.  These  facts  were  apparent  and  undisputed.  But  the  point  of 
inquirj'  was,  how  he  came  to  be  hit  bj-  the  engine,  with  the  view  of 
ascertaining  whether  the  accident  was  solely  due  to  the  negligence 
of  the  defendant,  or  partly,  or  wholly  due  to  the  negligence  of  the  in- 
testate. The  manner  of  the  accident  was,  therefore,  the  res  gesta  to 
be  inquired  into ;  and  these  declarations  made  after  the  accident  had 
happened,  after  the  train  had  passed  from  sight,  and  the  whole  transac- 
tion had  terminated,  were  no  part  of  that  res  gesta,  had  no  connection 
with  it,  and  were  purely  narrative.  It  has  been  well  said,  that  res  gesta 
must  be  a  res  gesta  that  has  something  to  do  with  the  case,  and  then 
the  declaration  must  have  something  to  do  with  the  res  gesta.  It  can- 
not be  said  that  tliese  declarations  were  in  such  manner  connected  with 
the  res  gesta  as  to  constitute  one  transaction  so  that  they  and  the  res 
gesta  were  parts  of  the  same  transaction.  They  were  not  made  under 
such  circumstances  that  they  are  in  any  way  confirmed  by  the  res  gesta, 
and  they  had  no  relation  to  what  was  then  present,  or  had  just  gone  by.' 
Suppose  the  intestate  had  been  found  at  that  point  with  a  mortal  wound 
freshly  inflicted  bj-  some  person  :  and  he  had  charged  that  an  individ- 
ual, naming  him,  had  thirty  minutes  before  caused  the  wound ;  would 
that  declaration  have  been  competent  upon  the  trial  of  the  person  thus 
charged  with  the  murder?  Clearlj'  not,  within  principles  laid  down  in 
the  cases  which  I  have  cited.  Suppose  in  this  case  the  person  had  been 
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found  there  with  a  wound  upon  his  head ;  and  he  had  stated  that  the 
engineer  upon  one  of  these  engines  had  struck  him,  as  the  engine 
passed,  and  the  engineer  had  been  upon  trial  for  the  offence  ;  would  the 
declaration  have  been  competent?  It  malses  no  difference  that  the 
intestate  had  died,  and  could  not  therefore  be  called  as  a  witness.  If 
these  declarations  were  competent,  they  would  have  been  no  less  com- 
petent if  he  had  survived  and  brought  the  action  himself,  and  had  been 
a  witness  upon  the  trial.  Suppose  the  engineer  upon  the  engine  which 
struck  the  defendant  had,  at  the  precise  time  when  these  declarations 
were  made,  also  made  declarations  either  favorable  or  unfavorable  to 
the  defendant,  could  they  have  been  given  in  evidence  as  a  part  of  the 
res  gesta  f  In  view  of  the  authorities  which  I  have  cited,  that  will  not 
be  claimed,  and  yet  if  these  declarations  were  competent,  those  made  at 
the  same  time  %  the  engineer  would  have  been  competent ;  and  this 
illustrates,  too,  how  important  it  is  that  a  correct  rule  upon  this  subject 
should  be  laid  down  in  this  case. 

This  evidence  cannot  be  received  upon  the  theory  that  there  is  a  very 
strong  probability  that  the  declarations  made  by  the  intestate  were 
true.  The  probability  would  have  been  equally  strong  if  they  had  been 
made  several  hours  later  when  he  was  removed  to  the  hospital.  The 
probability  is  that  as  he  neared  his  death,  he  would  have  told  the  truth, 
if  he  said  anything  about  it.  The  same  maj'  be  said  of  manj'  state- 
ments not  under  oath.  They  are  frequently  made  under  such  circum- 
stances as  entitle  them  to  very  great,  and  frequently  to  implicit  confi- 
dence ;  and  j'et  thej'  do  not  answer  the  requirements  of  the  law,  —  that 
a  party  prosecuted  shall  be  confronted  witli  the  witnesses,  shall  have  an 
opportunity  of  cross-examination,  and  that  the  evidence  against  him 
shall  be  given  under  the  test  and  sanction  of  a  solemn  oath.  Declara- 
tions which  are  received  as  part  of  the  res  gesta  are  to  some  extent  a 
departure  from  or  an  exception  to  the  general  rule  ;  and  when  the)'  are 
so  far  separated  from  the  act  which  the)'  are  alleged  to  characterize  that 
they  are  not  part  of  that  act  or  interwoven  into  it  by  the  surrounding 
circumstances  so  as  to  receive  credit  from  it  and  from  the  surrounding 
circumstances,  they  are  no  better  than  anj'  other  unsworn  statements 
made  under  any  other  circumstances.  They  then  depend  entirely  upon 
the  credit  of  the  person  making  them  and  of  the  persons  who  testify  to 
them,  and  hence  are  of  no  more  value  as  evidence  in  a  legal  pro- 
ceeding than  the  unsworn  declarations  of  a  person  under  any  other 
circumstances. 

'  Even  dyins^'  declarations  are  not  received  in  civil  actions  unless  part 
of  the  res  c.esta.  Such  declarations  made  in  the  immediate  presence  of 
death,  under  the  most  solemn  circumstances,  when  all  motive  to  pervert 
the  truth  may  be  supposed  to  have  ceased  to  operate,  are  received  only 
in  trials  for  homicide  of  the  declarant  in  cases  where  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the 
deatli  are  the  subject  of  the  dying  declarations.  It  is  said  that  the  rea- 
sons for  thus  restricting  the  rule  may  be  that  credit  is  not  in  all  cases 
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due  to  the  declarations  of  a  dying  person,  for  his  bodj'  may  survive  the 
powers  of  his  mind  ;  or  his  recollection,  if  his  senses  are  not  impaired, 
may  not  be  perfect ;  or  for  the  sake  of  ease,  and  to  be  rid  of  the  impor- 
tunity and  annoyance  of  those  around  him,  he  may  say,  or  seem  to  saj-, 
whatever  they  may  choose  to  suggest  The  rule  admitting  dying  dec- 
larations as  thus  restricted  stands  only  upon  the  ground  of  the  public 
necessity  of  preserving  the  lives  of  the  community  by  bringing  man- 
slayers  to  justice.     Greenl.  on  Ev.  s.  156. 

There  is  no  middle  ground  for  receiving  declarations  of  this  char- 
acter, —  that  is,  they  must  be  received  either  as  dying  declarations  or  as 
declarations  forming  part  of  the  res  gesta. 

But  it  is  said  that  although  this  evidence  may  have  been  incompetent 
to  show  how  the  accident  happened,  it  was  competent  to  explain  the 
condition  of  the  intestate  at  the  time  he  made  the  declarations.  It  is 
clear,  however,  that  they  were  not  received  for  that  purpose.  There 
was  no  dispute  about  his  condition.  It  was  not  questioned  that  be  was 
badly  mangled  and  bruised,  and  that  his  injuries  were  received  upon 
the  defendant's  railroad  by  contact  with  one  of  its  engines ;  and  so  far 
as  the  declarations  tended  to  show  that  he  was  simply  hit  bj-  an  engine, 
and  received  his  injuries  in  that  waj-,  they  were  wholly  unnecessarj'  and 
immaterial.  The  sole  point  of  the  evidence  was  to  show  that  he  ap- 
proached the  track,  waited  for  a  long  train  to  pass,  and  then  in  at- 
tempting to  cross  the  track,  was  struck  by  an  engine  backing  in  the 
same  direction,  thus  making  a  question  for  the  jury  as  to  the  contrib- 
utory negligence  on  his  part.  For  that  purpose  the  evidence  was  in- 
competent, and  that  was  the  sole  purpose,  manifestlj',  for  which  it  was 
offered  or  received.  Suppose  the  intestate  had  been  found  there  with  a 
mortal  stab  inflicted  half  an  hour  before,  and  he  had  said,  "  I  am 
stabbed ;  John  Doe  did  it ! "  and  the  evidence  had  been  objected  to 
and  received,  would  it  have  been  an  answer  to  say  that  it  was  compe- 
tent to  show  his  then  present  condition,  and  that  the  whole  evidence 
should  not,  therefore,  have  been  excluded?  The  stab  would  have  been 
apparent,  and  the  declarations  wholly  immaterial  and  unnecessar3'  to 
show  it,  and  the  sole  purpose  and  effect  of  the  evidence  would  have 
been  to  show  who  the  murderer  was.  So  here  the  evidence  was  given 
for  the  sole  purpose  of  showing  what  took  place  at  the  time  the  intes- 
tate was  injured,  and  not  for  the  purpose  of  characterizing  his  condition 
at  the  time  he  spoke. 

We  are,  therefore,  of  opinion  that  an  important  rule  of  evidence  was 
violated  in  receiving  these  declarations,  and  that  upon  th.\t  ground  the 
judgment  should  be  reversed  and  a  new  trial  granted.  N^ 

All  concur,  except  Rapallo,  J.,  not  voting,  and  Danfoet?,  J.,  not 
sitting. 

Judgment  rOt^ersed. 
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VICKSBUEG,    &c.   RAILROAD  v.  O'BRIEN. 

Supreme  Coukt  of  the  United   States.      1886. 
[Reported  119  (/.  S.  99.]  » 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edgar  M.  Johnson  (with  whom  were  Mr.  George  Hoadly  and 
Mr.  Edward  Colston  on  tlie  brief),  for  plaintiff  in  error. 

Mr.  William  Nugent  also  filed  a  brief  for  plaintiff  in  error. 

Mr.  Thomas  C.  Catchings,  for  defendants  in  error. 

Mk.  Justice  Haklan  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Mary  E.  O'Brien  and  her  husband,  John 
J.  O'Brien,  to  recover  damages  sustained  in  consequence  of  personal  in- 
juries received  by  the  wife  in  September,  L881,  while  a  passenger  upon 
the  Vicksburg  and  Meridian  Railroad.  (jThe  declaration  alleges  that 
the  company  "  so  carelesslj',  negligently,  and  unskilfully  constructed 
and  maintained  its  railroad  track,  engine,  and  cars,  and  so  carelessl3% 
negligently,  and  unskilfully  conducted  itself  in  the  management,  con- 
trol, and  running  of  the  same,"  that  the  car  in  which  Mrs.  O'Brien  was 
seated  as  a  passenger  was  thrown  from  the  railroad  track  and  over- 
turned, whereby  she  was  seriously  injured.  There  was  a  verdict  and 
judgment  for  19000  in  favor  of  the  plaintiffs.  .  .  . 

At  the  trial  below,  plaintiffs  )ntroducea(ofle  Roach  as  a  witness,  who, 
during  his  examination,  was  asked  whether  he  did  not,  shortly  after 
the  accident,  have  a  conversation  with  the  engineer  having  charge  of 
defendant's  train  at  the  time  of  the  accid^t,  about  the  rate  of  speed 
at  which  the  train  was  moving  at  the  timeJ  To  that  question  the  de- 
fendant objected,  but  his  objection  was  overruled,  and  the  witness  per- 
mitted to  answer.  The  witness  had  previously  stated  that,  on  exami- 
nation of  the  track  after  the  accident,  he  found  a  cross-tie  or  cross-ties 
under  the  broken  rail  in  a  decayed  condition.  His  answer  to  the  above 
question  was  :  "  Between  ten  and  thirty  minutes  after  the  accident  oc- 
curred, I  had  such  a  conversation  with  Morgan  Herbert,  the  engineer 
having  charge  of  the  locomotive  attached  to  the  train  at  the  time  of 
the  accident,  and  he  told  me  that  the  train  was  moving  at  the  rate  of 
eighteen  miles  an  hour."  The  defendant  renewed  its  objection  to  this 
testimony  by  a  motion  to  exclude  it  from  the  jury.  Tliis  motion  was 
denied  and  an  exception  taken.  .  .  . 

^e  are  of  opinion  that  the  declaration  of  the  engineer  Herbert  to  the 
witness  Roach  was  not  competent  against  the  defendant  for  the  purpose 
of  proving  the  rate  of  speed  at  which  the  train  was  moving  at  the  time 
of  the  accident.  It  is  true  that,  in  view  of  the  engineer's  experience 
and  position,  his  statements  under  oath,  as  a  witness,  in  respect  to  that 
matter,  if  credited,  would  have  influence  with  the  jury.    Although  the 

^  A  part  of.  the  case  is  omitted. 
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speed  of  the  train  was,  in  some  degree,  subject  to  his  control,  still  Lis 
authority',  in  that  respect,  did  not  carry  with  it  authority  to  make 
declarations  or  admissions  at  a  subsequent  time,  as  to  the  manner  in 
which,  on  any  particularjnp,  or  at  any  designated  point  in  his  route, 
he  had  performed  his  duty// His  declaration,  after  the  accident  had  be- 
come a  completed  fact,  ana  when  he  was  not  performing  the  duties  of 
engineer,  that  the  train,  at  the  moment  the  plaintiff  was  injured,  was 
being  run  at  the  rate  of  eighteen  miles  an  hour,  was  not  explanatory  of 
anything  in  which  he  was  then  engaged.  It  did  not  accompany  the  act 
from  which  the  injuries  in  question  arose,  (it^was,  in  its  essence,  the 
mere  narration  of  a  past  occurrence,  not  a  part  of  the  res  gestce,  — 
simply  an  assertion  or  representation,  in  the  course  of  conversation, 
as  to  a  matter  not  then  pending,  and  in  respect  to  which  his  authority 
as  engineer  had  been  fullj-  exerted.  It  is  not  to  be  deemed  part  of  the 
res  gestoB,  simply  because  of  the  brief  period  intervening  between  the 
accident  and  the  making  of  the  declaration.  The  fact  remains  that 
the  occurrence  had  ended  when  the  declaration  in  question  was  made, 
and  the  engineer  was  not  in  the  act  of  doing  anything  that  could  pos- 
sibly affect  it.  If  his  declaration  had  been  made  the  next  day  after  the 
accident,  it  would  scarcely  be  claimed  that  it  was  admissible  evidence 
against  the  company.  And  3-et  the  circumstance  that  it  was  made  be- 
tween ten  and  thirty  minutes  —  an  appreciable  period  of  time  —  after 
the  accident,  cannot,  upon  principle,  make  this  case  an  exception  to  the 
general  rule.  If  the  contrary  view  should  be  maintained,  it  would  fol- 
low that  the  declarations  of  the  engineer,  if  favorable  to  the  companj', 
would  have  been  admissilble  in  its  behalf  as  part  of  the  res  gestae,  with- 
out calling  him  as  a  witness,  —  a  proposition  that  will  find  no  support 
in  the  law  of  evidence.  The  cases  have  gone  far  enough  in  the  admis- 
sion of  the  subsequent  declarations  of  agents  as  evidence  against  their 
principals.  These  views  are  fully  sustained  by  adjudications  in  the 
highest  courts  of  the  States.  .  .  . 

For  the  errors  indicated  the  judgment  is 

Heversed,  and  the  cause  remanded  for  a  new  trial,  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Me.  Justice  Field,  with  whom  concurred  the  Chief  Justice,  Mr. 
Justice  Miller  and  Mr.  Justice  Blatchford,  dissenting. 

I  am  not  able  to  give  my  assent  to  the  judgment  of  the  court  in  this 
case.  .  .  . 

As  the  declaration  was  made  between  ten  and  thirty  minutes  after 
the  accident,  we  may  well  conclude  that  it  was  made  in  sight  of  the 
wrecked  train,  and  in  presence  of  the  Injured  parties,  and  whilst  sur- 
rounded by  excited  passengers.  The  engineer  was  the  only  person 
from  whom  the  company  could  have  learned  of  the  exact  speed  of 
the  train  at  the  time ;  to  him  it  would  have  been  obliged  to  apply 
for  information  on  that  point.  It  would,  seem,  therefore,  that  his 
declaration,  as  that  of  its  agent  or   servant,  should  have  been  re- 
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ceived.  The  modem  doctrine  has  relaxed  the  ancient  rule,  that 
declarations,  to  be  admissible  as  part  of  the  res  gestce,  must  he 
strictly  contemporaneous  with  the  main  transaction.  It  now  allows 
evidence  of  them,  when  they  appear  to  have  been  made  under  the 
immediate  influence  of  the  principal  transaction,  and  are  so  connected 
with  it  as  to  characterize  or  explain  it. 

The  case  of  the  Hanover  Railroad  Company  v.  Coyle,  55  Penn.  St. 
396,  402,  is  in  point.  There  it  appeared  that  a  peddler's  wagon  was 
struck  by  a  locomotive  and  the  peddler  was  injured  ;  and  the  question 
was  as  to  the  admissibility  of  the  declaration  of  the  engineer  that  the 
train  was  behind  time,  to  show  carelessness  and  negligence.  The  Su- 
preme Court  of  Pennsylvania  held  it  admissible.  "  We  cannot  say," 
said  the  court,  "  that  the  declaration  of  the  engineer  was  no  part  of  the 
res  gestm.  It  was  made  at  the  time,  in  view  of  the  goods  strewn  along 
the  road  by  the  breaking  up  of  the  boxes,  and  seems  to  have  grown 
directly  out  of  and  immediately  after  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself,  we  cannot 
say  that  his  declarations,  made  upon  the  spot,  at  the  time,  and  in  view 
of  the  effects  of  his  conduct,  are  not  evidence  against  the  company  as  a 
part  of  the  very  transaction  itself" 

What  time  may  elapse  between  the  happening  of  the  event  in  respect 
to  which  the  declaration  is  made,  and  the  time  of  the  declaration,  and 
yet  the  declaration  be  admissible,  must  depend  upon  the  character  of 
the  transaction  itself.  An  accident  happening  to  a  railway  train,  by 
which  a  car  is  wrecked,  would  naturally  lead  to  a  great  deal  of  excite- 
ment among  the  passengers  on  the  train,  and  the  character  and  cause  of 
the  accident  would  be  the  subject  of  explanation  for  a  (Considerable  time 
afterwards  by  persons  connected  with  the  train.  The  admissibility  of 
a  declaration,  in  connection  with  evidence  of  the  principal  fact,  as 
stated  by  Greenleaf,  must  be  determined  by  the  judge  according  to 
the  degree  of  its  relation  to  that  fact,  and  in  the  exercise  of  a  sound 
discretion ;  it  being  extremely  difficult,  if  not  impossible,  to  bring  this 
class  of  cases  within  the  limits  of  a  more  particular  description.  The 
principal  points  of  attention  are,  he  adds,  whether  the  declaration  was 
contemporaneous  with  the  main  fact,  and  so  connected  with  it  as  to 
illustrate  its  character.'  .  .  . 

1  "  Declarations  accompanying  acts  are  a  wide  field  of  evidence  and  to  be  carefully 
watched."  —  Williams,  J.,  in  Queen  v.  Bliss,  7  A.  &  E.  p.  556  (1837). 

"Where  an  act  done  is  evidence  per  se,  a  declaration  accompanying  that  act  may 
well  be  evidence  if  it  reflects  light  upon  or  qualifies  the  act.  But  I  am  not  aware  of 
any  case  where  the  act  done  is,  in  its  own  nature,  irrelevant  to  the  issue  and  where  the 
declaration  per  se  is  inadmissible,  in  which  it  has  been  held  that  the  union  of  the  two 
has  rendered  them  admissible."  —  Coltman,  J.,  in  Wright  v.  Doe  d.  Tatham,  7  A.  & 
E.  p.  361  (1837). 

"  Here  it  is  admitted  that  neither  the  fact  nor  the  declaration,  standing  alone,  are 
evidence  ;  and  when  put  together  it  is  the  declaration  which  is  significant,  and  not  the 
fact.  The  fact  was  of  no  importance  standing  alone  ;  and  the  declaration,  standing 
alone,  was  incompetent.     When  they  are  united,  the  unimportant  fact  is  used  as  a 
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vehicle  to  introduce  the  incompetent  declaration."  —  Parkek,  C.  J.  (for  the  court),  in 
PcUten  V.  Ferguson,  18  N.  H.  528  (1847).  See  also  Lund  v.  Tyngsborough,  9  Cash. 
36(1851). 

BosANQUET,  J.  [to  counsel].  "How  do  you  translate  res  jesto .'  Gesice,  by  whom  ?" 
.  .  .  Parke,  B.  "The  acts,  by  whomsoever  done,  are  res  geske,  if  relevant  to  the 
matter  in  issue."  —  Wright  v.  Doe  d.  Tatfiajn,  7  A.  &  E.  p.  355  (1837).  See  Ware 
V.  Brookhouse,  7  Gray,  454 —  £r. 


SECTION  V. 

OPINION. 

Note. 

The  old  conception  of  a  juryman  as  contrasted  with  a  witness,  strictly  so  called, 
was  that  while  the  witness  swore  to  what  he  had  "  seen  and  heard,"  the  juryman  swore 
not  merely  to  that,  but  to  what  he  knew  by  way  of  reasoning  and  inference.  (See 
Anonymous,  ante,  306  ;  Adams  v.  Canon,  ante,  307 ;  BxtsheU's  Case,  ante,  6. )  In 
general,  therefore,  witnesses,  when  testifying  to  juries,  could  not  speak  to  their  opin- 
ions any  more  than  to  hearsay.  But  often  juries  had  to  be  assisted  by  skilled  persons. 
The  furnishing  of  such  assistance  io  the  court  was  a  very  ancient  thing.  It  is  probable 
that  for  a  good  while  after  witnesses  were  regularly  allowed  before  the  jury,  experts 
were  thought  of  in  the  old  way,  as  being  helpers  of  the  court,  and  the  court  instructed 
the  jury  upon  the  points  on  which  such  aid  was  furnished.  But  at  last  the  modern 
conception  came  in,  which  regards  the  experts  as  testifying,  like  other  witnesses, 
directly  to  the  jury. 

In  1353,  in  an  appeal  of  mayhem,  the  viscount  was  ordered  to  summon  skilful 
surgeons  from  London,  to  inform  the  court  whether  a  wound  was  mayhem  or  not. 
The  court  had  previously  inspected  it,  and  could  not  telV     (Lib.  Ass.  145,  5.) 

In  1493  (Y.  B.  9  H.  VII.,  16,  8),  Brian,  C.  J.,  "alleged  a  precedent,  and  the 
case  was  such  :  A  man  was  bound  in  an  obligation  upon  a  condition  to  pay  five  pounds 
of  fine  gold.  .  .  .  The  obligation  rau  puri  auri.  .  .  .  And  the  masters  of  grammar 
were  sent  for  to  advise  what  the  Latin  was  for  '  fine,'  and  they  could  not  tell." 

In  1619  (Alsop  V.  Bowtrell,  Cro.  Jac.  541),  in  ejectment,  upon  evidence  to  the  jury 
the  question  was  whether  a  child  who  was  born  January  5,  1611,  was  the  daughter  of 
a  man  who  died  March  23,  1610.  Several  physicians  testified  that  she  might  be,  and 
gave  their  scientific  reasons.  "  The  Court  held  here  that  it  might  well  be  as  the  phy- 
sicians had  affirmed  ;  .  .  .  and  so  the  court  delivered  to  the  jury  that  the  said  Elizabeth, 
who  was  born  forty  weeks  and  more  after  the  death  of  the  said  Edmund  Andrews,  might 
well  be  the  daughter  of  the  said  Edmund." 

In  1665  (6  How.  St.  Tr.  697),  Sir  Thomas  Browne,  in  his  capacity  as  a  physician, 
testified  before  the  jury,  as  an  expert,  at  the  trial  of  the  Suffolk  witches.  Other  cases 
of  expert  testimony  to  the  jury,  in  the  same  century,  are  found  in  6  How.  St.  Tr. 
1337  (1678) ;  7  ib.  185  (1679)  ;  9  ib.  21  (1682)  ;  13  ib.  1123  et  seg.  (Spencer  Cowper's 
Case,  1699).     See  Buller  v.  Grips,  6  Mod.  p.  30  (1703).  —Ed. 


FOLKES,  £art.  v.  CHADD  et  al. 

King's  Bench.     1782. 

[Reported  3  Doug.  167.] 

The  trustees  for  the  preservation  of  Wells  harbor  being  of  opinion 
that  a  bank  which  had  been  erected  above  twenty  j'ears,  for  the  pur- 
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pose  of  preventing  the  sea  overflowing  some  meadows  which  had  de- 
scended to  the  plaintiff,  contributed  to  the  choking  and  filling  up  of 
that  harbor,  by  stopping  the  back-water,  threatened  to  cut  it  down,  on 
which  the  plaintiff  applied  to  the  Court  of  Chancerj'  for  an  injunctio^ 
That  court  thereupon  directed  an  action  of  trespass  to  be  brought 
against  the  defendants  for  cutting  the  bank,  directing  the  trespass  to  be 
admitted  at  the  trial ;  and  that  the  only  point  in  dispute  should  be 
whether  the  mischief  which  the  bank  did  to  the  harbor  was  a  justifica- 
tion for  the  cutting,  that  thus  the  merits  of  the  question  might  be  de- 
cided by  a  jury^  (The  action  was  first  tried  at  the  last  Lent  Assizes 
for  the  countyCi  ]Norfolk,  when  the  evidence  of  a  Mr.  Milne,  an  en- 
gineer, was  received,  as  to  what,  in  his  opinion,  was  the  cause  of  the 
decay  of  the  harboTy^and  to  show  that,  in  his  judgment,  the  bank  was 
not  the  occasion  ofJQ^  The  plaintiff,  on  that  trial,  obtained  a  verdict, 
and  in  Easter  Term  last  a  new  trial  was  granted,  on  the  ground  that 
the  defendants  were  surprised  by  the  doctrine  and  reasoning  of  Mr. 
Milne,  and  the  parties  were  directed  to  print  and  deliver  over  to  the 
opposite  side  the  opinions  and  reasonings  of  the  engineers  whom  they 
meant  to  produce  on  the  next  trial,  so  that  both  sides  might  be  pre- 
pared to  answer  them.  Accordingly  they  went  to  trial  at  the  last  Sum- 
mer Assizes,  when  the  defendants  offered  evidence  to  show  that  other 
harbors  on  the  same  coast,  similarly  situated,  where  there  were  no  em- 
bankments, had  begun  to  fill  up  and  to  be  choked  about  the  same  time 
as  Wells  harborl^  (Chey  also  called  Mr.  Smeaton,  an  eminent  engineer, 
to  show  that,  in  his  opinion,  the  bank  was  not  the  cause  of  the  mischief, 
and  that  the  cutting  the  bank  would  not  remove  it.  The  receiving  this 
evidence  was  objected  to,  as  the  inquiring  into  the  site  of  other  harbors 
was  introducing  a  multiplicity  of  facts  which  the  parties  were  not  pre- 
pared to  meetj)  It  was  also  objected  that  the  evidence  of  Mr.  Smeaton 
was  matter  of  opinion,  which  could  be  no  foundation  for  the  verdict  of 
the  jury,  which  was  to  be  built  entirely  on  facts,  and  not  on  opinions. 
Gould,  J.,  who  tried  the  cause,  rejected  the  evidence.  Partridge  hav- 
ing obtained  a  rule  for  a  new  trial,  on  the  ground  that  the  judge  had 
improperly  rejected  the  evidence, 

Harding,  Cole,  Graham,  and  Le  Blanc  showed  cause. 

Wallace,  Partridge,  Joddrel,  and  Sayer  having  been  heard  in  sup- 
port of  the  rule, 

Lord  Mansfield  delivered  the  opinion  of  the  Court.  .  .  .  The  facts 
in  this  case  are  not  disputed.  In  1758  the  bank  was  erected,  and  soon 
afterwards  the  harbor  went  to  deca}-.  The  question  is,  to  what  has 
this  decay  been  owing?  The  defendant  says  to  this  bank.  Why? 
Because  it  prevents  the  back-water.  That  is  matter  of  opinion ;  the 
whole  case  is  a  question  of  opinion,  from  facts  agreed  upon.  Nobody 
can  swear  that  it  was  the  cause  ;  nobody  thought  that  it  would  produce 
this  mischief  when  the  bank  was  erected.  The  commissioners  them- 
selves look  on  for  above  twenty  years,  until  a  property  lias  been  ac- 
quired which  would  be  good  by  the  statute  of  limitations.     It  is  a 
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matter  of  judgment,  what  has  hurt  the  harbor.  The  plaintiff  saj-s  that 
the  banli  was  not  the  occasion  of  it.  On  the  first  trial,  the  evidence  of 
Mr.  Milne,  who  has  constructed  harbors,  and  observed  the  effects  of  dif- 
ferent causes  operating  upon  them,  was  received  ;  and  it  never  entered 
into  the  head  of  any  man  at  the  bar  that  it  was  improper  ;  nor  did'  the 
Chief  Baron  who  tried  the  cause  think  so.  On  the  motion  for  the  new 
trial,  the  receiving  Mr.  Milne's  evidence  was  not  objected  to  as  im- 
proper ;  but  it  was  moved  for  on  the  ground  of  that  evidence  being  a 
surprise ;  and  the  ground  was  material,  for  in  matters  of  science  the 
reasonings  of  men  of  science  can  only  be  answered  bj-  men  of  science. 
The  Court,  considering  the  evidence  as  proper,  directed  the  opinions  to 
be  printed,  and  to  be  exchanged.  Under  the  persuasion  of  this  being 
right,  the  parties  go  down  to  trial  again,  and  Mr.  Smeaton  is  called. 
A  confusion  now  arises  from  a  misapplication  of  terms.  It  is  objected 
that  Mr.  Smeaton  is  going  to  speak,  not  as  to  facts,  but  as  to  opinion. 
That  opinion,  however,  is  deduced  from  facts  which  are  not  disputed, 
—  the  situation  of  banks,  the  course  of  tides  and  of  winds,  and  the  shift- 
ing of  sands.  His  opinion,  deduced  from  all  these  facts,  is,  that,  mathe- 
matically speaking,  the  bank  may  contribute  to  the  mischief,  but  not 
sensibly.  Mr.  Smeaton  understands  the  construction  of  harbors,  the 
causes  of  their  destruction,  and  how  remedied.  In  matters  of  science 
no  other  witnesses  can  be  called.  An  instance  frequently  occurs  in 
actions  for  unskilfully  navigating  ships.  The  question  then  depends  on 
the  evidence  of  those  who  understand  such  matters ;  and  when  such 
questions  come  before  me,  I  alwaj's  send  for  some  of  the  brethren  of 
the  Trinity  House.  I  cannot  believe  that  where  the  question  is,  whether 
a  defect  arises  from  a  natural  or  an  artificial  cause,  the  opinions  of 
men  of  science  are  not  to  be  received.  Handwriting  is  proved  every 
daj'  by  opinion ;  and  for  false  evidence  on  such  questions  a  man 
may  be  indicted  for  perjury.  Many  nice  questions  maj'  arise  as  to 
forgery,  and  as  to  the  impressions  of  seals ;  whether  the  impression 
was  made  from  the  seal  itself,  or  from  an  impression  in  wax.  In  such 
cases  I  cannot  say  that  the  opinion  of  seal-makers  is  not  to  be  taken. 
I  have  myself  received  the  opinion  of  Mr.  Smeaton  respecting  mills,  as  a 
matter  of  science.  The  cause  of  the  decay  of  the  harbor  is  also  a  mat- 
ter of  science,  and  still  more  so,  whether  the  removal  of  the  bank  can 
be  beneficial.  Of  this,  such  men  as  Mr.  Smeaton  alone  can  judge. 
Therefore  we  are  of  opinion  that  his  judgment,  formed  on  facts,  was 
very  proper  evidence.  As  to  the  evidence  respecting  the  situation  of 
other  harbors  on  the  same  coast,  we  think  that  if  there  were  no  em- 
bankments it  was  admissible  in  illustration  of  Mr.  Smeaton's  opinion  ; 
but  as  to  harbors  in  which  there  were  embankments,  we  think  it  was 
improper,  since  litem  lite  resolvit.  Rule  absolute. 
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GooDTiTLE  d.  Eevett  V.  Braham,  4  T.  R.  497  (1792).  In  ejectment  on  a  trial  at 
bar,  it  was  a  question  whether  a  will  put  forward  by  the  defendant  was  forged.  The 
plaintiff  "  called  two  clerks  of  the  post-office,  who  swore  that  they  were  used  to  in- 
spect franks  and  detect  forgeries.  They  were  then  asked  whether,  from  their  general 
knowledge  of  writing,  the  instructions  were  a  natural  or  an  imitated  hand  ;  this  ques- 
tion was  objected  to,  but  allowed  by  the  Court ;  and  the  clerk  swore  that  the  hand  was 
imitated.  They  were  then  asked  if  they  could  judge  whether  the  instructions  were 
written  by  the  person  who  wrote  the  memorandum.  This  question  was  also  objected 
to  as  being  a  comparison  of  hands,  but  allowed  by  the  Court.  Lord  Kenyan,  C.  J., 
mentioned  a  case  where  a  decipherer  had  given  evidence  of  the  meaning  of  letters  with- 
out explaining  the  grounds  of  his  art,  and  where  the  prisoner  was  convicted  and  exe- 
cuted. And  BuLLER,  J.,  said  it  was  like  the  case  of  Wells  Harbor,  where  persons  of 
skill  were  allowed  to  give  evidence  of  opinion.  The  clerks  then  swore  that  from  their 
knowledge  of  the  similarity  of  hands  they  were  sure  that  the  instructions  and  memo- 
randum were  written  by  the  same  person.  They  also  swore  that  all  the  signatures  to 
the  will,  and  the  signature  to  a  power  of  attorney  to  surrender  copyholds  to  the  use 
of  the  will  executed  afterwards,  were  imitated,  and  not  natural  writing." 

Carter  1).  Boehm,  3  Burr.  1905  (1766)  .  .  .  Lord  Mansfield  reported  the  evi- 
dence, —  That  it  was  an  action  on  a  policy  of  insurance  for  one  year  ;  viz.  from  16th  of 
October,  1759,  to  16th  of  October,  1760,  for  the  benefit  of  the  governor  of  Fort  Marl- 
borough, George  Carter,  against  the  loss  of  Fort  Marlborough  in  the  Island  of  Sumatra, 
in  the  East  Indies,  by  its  being  taken  by  a  foreign  enemy.  The  event  happened  :  the 
fort  was  taken  by  Count  D'Estaigne,  within  the  year.  The  first  witness  was  Caw- 
thorne,  the  policy-broker,  who  produced  the  memorandum  given  by  the  governor's 
brother  (the  plaintiff)  to  him  :  and  the  use  made  of  these  instructions  was,  to  show 
"  That  the  insurance  was  made  for  the  benefit  of  Governor  Carter,  and  to  insure  him 
against  the  taking  of  the  fort  by  a  foreign  enemy.''  Both  sides  had  been  long  in  chan- 
cery ;  and  the  chancery  evidence  on  both  sides  was  reail  at  the  trial.  It  was  objected, 
on  behalf  of  the  defendant,  to  be  a  fraud,  by  concealment  of  circumstances  which  ought 
to  have  been  disclosed  ;  and  particularly,  the  weakness  of  the  fort,  and  the  probability 
of  its  being  attacked  by  the  French:  which  concealment  was  offered  to  be  proved  by  two 
letters.  The  first  was  a  letter  from  the  governor  to  his  brother  Roger  Carter,  his  trustee, 
the  plaintiff  in  this  cause  ;  the  second  was  from  the  governor  to  the  East  India  Com- 
pany. /The  evidence  in  reply  to  this  objection  consisted  of  three  depositions  in  chan- 
cery, setting  forth  that  the  governor  had  £20,000  in  effects  ;  and  only  insured  £10,000  ; 
and  that  he  was  guilty  of  no  fault  in  defending  the  forw  The  first  of  these  depositions 
was  Captain  Tryon's  :  which  proved  that  this  was  not  a  fort  proper  or  designed  to  resist 
European  enemies  ;  but  only  calculated  for  defence  against  the  natives  of  the  Island  of 
Sumatra  ;  and  also  that  the  governor's  office  is  not  militaiy,  but  only  mercantile;  and 
that  Fort  Marlborough  is  only  a  subordinate  factory  to  Fort  St.  George.  There  was  no 
evidence  to  the  contrary.  And  a  verdict  was  found  for  the  plaintiff,  by  a  special  jury. 
After  his  lordship  had  made  his  report,  the  counsel  for  the  plaintiff  proceeded  to  show 
cause  against  a  new  trial.  .  .  .  Lord  Mansfield  now  delivered  the  resolution  of  the 
court.  This  is  a  motion  for  a  new  trial.  In  support  of  it,  the  counsel  for  the  defend- 
ant contend,  "That  some  circumstances  in  the  knowledge  of  Governor  Carter,  not 
having  been  mentioned  at  the  time  the  policy  was  underwrote,  amount  to  a  conceal- 
ment, which  ought,  in  law,  to  avoid  the  policy."  The  counsel  for  the  plaintiflT  insist, 
"  That  the  not  mentioning  these  particulars  does  not  amount  to  a  concealment,  which 
ought,  in  law,  to  avoid  the  policy  ;  either  as  a  fraud  ;  or,  as  varying  the  contract."  .  .  . 
They-relied  too  upon  the  cross-examination  of  the  broker  who  negotiated  the  policy, 
"That,  in  his  opinion,  these  letters  ought  to  have  been  shown,  or  the  contents  dis- 
closed ;  and  if  they  had,  the  policy  would  not  have  been  underwritten."  .  .  .  Great  stress 
was  laid  upon  the  opinion  of  the  broker.     But  we  all  think,  the  jury  ought  not  to  pay 
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the  least  regard  to  it.  It  is  mere  opinion  ;  which  is  not  evidence.  It  is  opinion  after 
an  event.  It  is  opinion  without  the  least  foundation  from  any  previous  precedent 
or  usage.  It  is  an  opinion  which,  if  rightly  formed,  could  only  be  drawn  from  the 
same  premises  from  which  the  court  and  jury  were  to  determine  the  cause  ;  and  there- 
fore it  is  improper  and  irrelevant  in  the  mouth  of  a  witness.  .  .  .  Rule  discharged. 

Aliler,  Hawes  v.  N.  E.  ^o.  his.  Co.,  2  Curtis  C.  C.  229  ;  Cornish  v.  Farm,  &c.  Ins.  Co., 
74  N.  Y.  295  ;  lonides  v.  Pender,  L.  E.  9  Q.  B.,  p.  535.  But  see  Luce  v.  Dorch.  Ins. 
Co.,  105  Mass.  297,  and  s.  c.  110  ib.  361  ;  Milwaukee,  t&c.  By.  Co.  v.  Kellogg,  94 
U.  S.  469  ;  5  Am.  Law  Rev.  231-237. 

Thoknton  «.  The  Roy.  Exch.  Ass.  Co.,  Peake  37  (1790).  This  was  an  action  of 
covenant  on  a  policy  of  assurance  on  a  ship  from- the  Grenades  to  London.  The  ship 
struck  upon  the  bar,  as  she  was  entering  Grenville  Bay,  and  received  an  injuiy  thereby, 
for  which  the  present  action  was  brought.  She  was  afterwards  surveyed  and  repaired. 
The  defendants  contended  she  was  not  seaworthy ;  and  offered  to  call  Mr.  Mestair,  an 
eminent  shipbuilder,  to  prove  that  from  what  appeared  on  the  survey  which  had  been 
made,  but  at  which  he  was  not  present,  it  was  impossible  in  his  opinion,  that  the  ship 
could  be  seaworthy  when  the  policy  was  eflfected.  Erskine  for  the  plaintiff  objected  to 
this  evidence.  He  said  that  had  the  persons  who  made  the  survey  been  called,  he 
should  object  to  any  question  as  to  their  opinion  ;  the  objection  against  this  evidence 
was  much  stronger  ;  the  surveyors  are  nqt  obliged  to  state  on  their  survey  all  the  cir- 
cumstances on  which  they  ground  their  opinion,  and  the  witness  can  only  judge  from 
what  is  contained  in  the  survey.  Lord  Kenton.  This  evidence  is  certainly  admis- 
sible. Lord  Hardwicke  used  often  to  be  assisted  by  the  brethren  of  the  Trinity  House, 
in  causes  of  this  nature.  The  defendants  not  making  out  their  case,  the  plaintiff  had 
a  verdict.     And  so  Chaurand  v.  Angerslein,  ib.  43  (1791). 

Beokwith  I).  Sydebotham,  1  Camp.  116  (1807).  Assumpsit  on  a  policy  of  insur- 
ance, on  the  ship  Earl  of  Wycombe  and  her  cargo,  at  and  from  Pictou  in  Nova  Scotia 
to  Liverpool.  The  ship  having  arrived  at  Pictou  on  the  10th  of  May,  1803,  sailed  on  her 
howeward-bound  voyage  on  the  2d  of  September ;  but  meeting  with  stormy  weather 
was  obliged  to  put  into  Halifax  on  the  9th  of  October,  so  disabled  as  to  be  unfit  to 
prosecute  the  voyage.  The  policy  was  executed  on  the  19th  of  June.  The  first  defence 
set  up  by  the  underwriters  was,  that  the  ship  when  she  sailed  from  Pictou  was  not  sea- 
worthy. To  make  out  this,  the  deposition  was  read  of  a  man  who  had  surveyed  her  on 
her  arrival  at  Halifax,  and  who  spoke  to  a  great  many  deficiencies  which  he  had  dis- 
covered in  her.  The  Attorney-General  for  the  defendant  then  proposed  to  call  several 
eminent  surveyors  of  ships  who  had  never  seen  the  Earl  of  Wycombe,  and  to  prove 
by  their  evidence,  that  a  ship  in  the  state  in  which  she  was  sworn  to  have  been  on  the 
12th  of  October  at  Halifax,  could  not  have  been  seaworthy  on  the  2d  of  September  at 
Pictou.  Garrow  for  the  plaintiff  objected  that  this  was  an  inference  which  it  was  for 
the  jury  to  draw,  if  the  facts  would  warrant  it ;  and  pointed  out  the  prejudice  that 
might  arise  from  asking  the  opinion  of  a  witness  on  a  statement,  which  might  be  false, 
and  was  at  any  rate  ex  parte.  But  Lord  Ellenborough  held  that  this  was  like 
examining  a  physician  or  surgeon  to  say,  whether  upon  such  and  such  symptoms,  a 
person  whose  life  was  insured  could  at  the  time  of  the  insurance  have  been  in  a  good 
state  of  health.  Where  there  was  a  matter  of  skill  or  science  to  be  decided,  the  jury 
might  be  assisted  by  the  opinion  of  those  peculiarly  acquainted  with  it  from  their  pro- 
fessions or  pursuits.  As  the  truth  of  the  facts  stated  to  them  was  not  certainly  known, 
their  opinion  might  not  go  for  much ;  but  still  it  was  admissible  evidence.  The  preju- 
dice alluded  to  might  be  removed  by  asking  them  in  cross-examination,  what  they 
should  think  upon  the  statement  of  facts  contended  for  on  the  other  side.  The  wit- 
nesses were  then  examined,  but  did  not  give  any  very  decided  opinion.  .  .  .  The  plain- 
tiff had  a  verdict.  —  Ed. 
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OGDEN  V.  ILLINOIS. 
Supreme  Court  of  Illinois.    1890. 

[Reported  ISi  m.  599.]  i 

Writ  of  Error  to  the  Circuit  Court  of  Kandolph  county,  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Messrs.  Gordon  and  Allison,  for  the  plaintifl'  in  error. 

Mr.  George  Hunt,  Attorney-General,  for  the  people. 

Mr.  Justicb  Baker  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error  was  indicted,  tried,  and  convicted  upon  a  charge  of 
robbery,  and  sentenced  to  the  penitentiary  for  a  term  of  ten  years. 

On  November  2,  1889,  Andrew  Martin  received  pension  money 
amounting  to  $240 .  He  lived  about  a  mile  from  Brewerville,  in  Randolph 
county.  On  the  night  of  November  5  following  he,  his  wife,  and  his 
daughter  were  asleep,  when  they  were  aroused  by  a  rap  at  the  door. 
He  lit  a  lamp,  went  to  the  door  and  opened  it,  and  a  man  outside,  who 
had  his  face  wrapped  up  in  a  red  flannel,  ordered  him  to  blow  out  the 
light  and  give  up  his  money,  or  he  would  blow  his  brains  out.  Martin, 
influenced  by  this  threat,  delivered  up  $173  in  money.  During  the 
transaction  other  conversation  besides  that  which  we  have  referred  to 
passed  between  the  parties. 

/The  material  question  in  the  case  is  in  respect  to  the  identification  of 
plaintiflf  in  error  as  the  party  who  committed  the  robbery.  Martin,  his 
wife,  and  his  daughter  had  known  plaintiff  in^rror  for  some  ten  3'ears, 
and  he  had  frequently  been  at  their  house.  [At  the  trial,  both  Lucretia 
Martin,  the  wife,  and  Lucinda  Martin,  the  daughter,  testified  positively 
to  the  identification,  and  that  they  recognized  him  by  his  voice.  It  was 
also  shown  in  evidence  that  Andrew  Martin  had  died  after  the  prelim- 
inary examination  and  prior  to  the  trial,  and  that  at  such  examination 
the  testimony  given  by  him  was  substantially  the  same  as  that  of  Lu- 
cretia and  Lucinda  at  the  trial!)  This  evidence  was  corroborated  by 
the  testimony  of  Gus  Clark  ..awa  James  McNab,  in  regard  to  plaintiff 
in  error  leaving  his  room,  about  two  miles  from  the  place  of  the  rob- 
bery, at  about  ten  o'clock  on  the  night  the  crime  was  committed,  and 
also  in  regard  to  statements  made  by  him  the  next  morning.  On  the 
part  of  plaintiff  in  error  there  was  positive  denial  of  guilt  by  himself, 
and  also  evidence  tending  to  show  that  he  was  very  drunk  both  shortly 
before  and  shortly  after  the  time  that  the  robbery  is  supposed  to  have 
been  perpetrated,  and  also  testimonj'  of  an  inconclusive  and  unsatisfac- 
tory character  tending  to  prove  an  alibi. 

ii^e  statement  by  the  witnesses  for  the  prosecution  of  a  fact  which 
they  ascertained  through  the  sense  of  hearing  was  notthe  statement  of 
mere  matter  of  opinion,  but  the  statement  of  a  conclusion  reached 
directly  and  primarily  from  an  operation  of  the  sense  of  hearing^    A 

1  A  part  of  the  case  ia  omitted. 
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witness  can  learn  and  know  facts  by  and  through  che  exercise  of  his 
perceptive  faculties,  —  his  five  senses,  —  and  such  facts  he  maj'  sta^tg»J 
City  of  Aurora  v.  Hillman,  90  111.  61.  It  was  a  question  of  fact  for 
the  determination  of  the  jury  whether  or  not  the  testimonj'  in  question 
sufficiently  established  the  matter  of  identification,  and  we  are  unable  to 
say  that  the  conclusion  reached  by  them  was  not  justified  by  the  evi- 
dence, considered  as  a  whole.  .  .  .  Judgment  affirmed} 


WEIGHT  V.   DOE  d.   TATHAM. 

House  of  Lords.     1838. 

{Reported  5  CI.  &  F.  670.]  ^ 

[On  exceptions,  the  House  of  Lords  put  a  question  to  the  judges  as 
to  the  admissibility  of  certain  letters  addressed  to  a  testator,  Marsden. 

1  And  so  Com.  v.  Scott,  123  Mass.  pp.  224-225  (1877).  In  Wilbur  v.  Hubbard,  35 
Barb.  303  (1861),  a  sheep-killing  dog  was  identified  ty  his  peculiar,  "  very  coarse 
voice." 

"It  is  true  that  even  the  simplest  sensations  involve  some  judgment  :  when  a 
witness  reports  that  he  saw  an  object  of  a  certain  shape  and  size,  or  at  a  certain  dis- 
tance, he  describes  something  more  than  a  mere  impression  on  his  sense  of  sight,  and 
his  statement  implies  a  theory  and  explanation  of  the  bare  phenomenon.  When,  how- 
ever, this  judgment  is  of  so  simple  a  kind  as  to  become  wholly  unconscious,  and  the 
interpretation  of  the  appearances  is  a  matter  of  general  agreement,  the  object  of  sensa- 
tion may,  for  our  present  purpose,  be  considered  a  fact.  A  fact,  as  so  defined,  must  be 
limited  to  individual  sensible  objects,  and  not  extended  to  general  expressions  or 
formulas,  descriptive  of  classes  of  facts,  or  sequences  of  phenomena,  such  as  that  the 
blood  circulates,  the  sun  attracts  the  planets,  and  the  like.  Propositions  of  this  sort, 
though  descriptive  of  realities,  and  therefore,  in  one  sense,  of  matters  of  fact,  relate  to 
large  classes  of  phenomena,  which  cannot  be  grasped  by  a  single  sensation,  which  can 
only  be  determined  by  a  long  series  of  observations,  and  are  established  by  a  process  of 
intricate  reasoning.  Taken  in  this  sense,  matters  of  fact  are  decided  by  an  appeal  to 
our  own  consciousness  or  sensation,  or  to  the  testimony,  direct  or  indirect,  of  the 
original  and  percipient  witnesses.  Doubts,  indeed,  frequently  arise  as  to  the  existence 
of  a  matter  of  fact,  in  consequence  of  the  diversity  of  the  reports  made  by  the  original 
witnesses,  or  the  suspiciousness  of  their  testimony.  A  matter  of  fact  may  again  be 
doubtful,  in  consequence  of  the  different  constructions  which  may  be  put  upon  ad- 
mitted facts  and  appearances,  in  a  case  of  proof  by  (what  is  termed)  circumstantial 
evidence.  Whenever  such  doubts' exist  they  cannot  be  settled  by  a  direct  appeal  to 
testimony,  and  can  only  be  resolved  by  reasoning  ;  instances  of  which  are  aflforded  by 
the  pleadings  of  lawyers  and  the  disquisitions  of  historians  upon  contested  facts. 
When  an  individual  fact  is  doubted  upon  reasonable  grounds,  its  existence  becomes  a 
matter  of  opinion.  The  existence  of  such  a  fact,  however,  is  not  a  general  or  .scientific 
truth,  but  a  question  to  be  decided  by  a  consideration  of  the  testimony  of  witnesses. 
.  .  .  [In  a  note.]  The  essential  idea  of  opinion  seems  to  be  that  it  is  a  matter  about 
which  doubt  can  reasonably  exist,  as  to  which  two  persons  can  without  absurdity  think 
differently.  The  existence  of  an  object  before  the  eyes  of  two  persons  would  not  be  a 
matter  of  opinion,  nor  would  it  be  a  matter  of  opinion  that  twice  two  are  four.  But 
when  te.stimony  is  divided,  or  uncertain,  the  existence  of  a  fact  may  become  doubtful, 
and,  therefore,  a  matter  of  opinion."  —  The  Influence  of  Authority  in  Matters  of 
Opinion.     By  George  Cornewall  Lewis,  pp.  1-3.  —  Ed. 

^  A  part  of  the  case  is  omitted. 
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The  parties  were  at  issue  on  his  sanity,  and  at  the  trial  the  letters  were 
rejected.] 

Mr.  Justice  Coleri-dge.  In  answer  to  the  question  stated  by  your 
Lordships,  I  beg  humbly  to  express  ray  opinion  that  neither  of  tlie  let- 
ters was  properly  admissible  in  evidence.  .  .  . 

The  first  ground  on  which  the  admissibility  of  the  letters  is  rested, 
lays  all  participation,  all  acts  by  Mr.  Marsden  in  regard  to  them, 
out  of  the  question :  it  becomes  indifferent  whether  the  letters  ever 
reached  him  or  not ;  the  only  things  material  are  the  writing  and  send^ 
ing.  The  former  shows  the  opinion  of  the  writer,  the  latter  vouches  it. 
But,  if  the  writer  were  alive,  and  producible  in  Court,  although,  the 
same  reasoning  would  apply,  it  could  hardly  be  contended  that  the  let- 
ters could  be  read  ;  the  first  principles  of  the  law  of  evidence  would  pre- 
vent it ;  and  I  do  not  think  it  can  be  said  that  the  death  of  the  writer 
necessarily  varies  the  ruleJ  It  is  every  day's  experience  that  the  death 
of  a  witness  deprives  the  pairty  of  the  testimony  he  would  have  given, 
although  his  statement  of  it,  and  his  having  acted  upon  the  faith  of  it, 
may  be  capable  of  the  clearest  proof.  Nor  does  the  rule  vary  because 
the  remoteness  of  the  period,  and  the  absence  of  any  dispute  on  the 
matter  at  the  time,  put  aside  all  suspicion  of  insincerity.  The  general 
rule  still  remaining  the  same,  that  evidence  must  be  given  upon  oath  ; 
and  it  being  certain  that  this  case  does  not  fall  within  any  of  the  known 
exceptions  hitherto  stated  in  our  books,  is  there  anj'  new  principle  on 
which  it  may  be  rested  ?  As  all  the  participation  by  Mr.  Marsden  is  by 
the  supposition  excluded,  the  letters  stand  on  exactly  the  same  footing 
as  if  they  had  been  addressed  or  their  contents  reallj^  stated  to  a  third 
person  ;  and  the  argument  for  the  defendant  below  has  met  this  view  of 
the  case,  as  it  was  bound  to  do.  One  learned  counsel  at  j'our  Lord- 
sliips'  bar  contends  that  the  opinion  expressed  in  or  to  be  collected  from 
the  letter  is  evidence,  because  it  is  a  declaration  accompanjMng  the  acts 
of  writing  and  sending  the  letter.  But  the  answer  to  this  is  irresistible  ; 
wherever  a  declaration,  in  itself  inadmissible,  is  admitted  as  part  of  an 
act,  because  it  explains,  qualifies,  or  completes  it,  the  act  itself  must  be 
evidence  in  the  cause  without  the  declaration  ;  but,  in  the  present  case, 
dismiss  the  declaration,  and  the  act  itself  becomes  wholly  irrelevant, 
and  therefore  inadmissible.  It  is  merely  arguing  in  a  circle,  first  to 
pray  in  aid  the  declaration  to  make  the  act  relevant,  and  then  to  make 
the  declaration  admissible  by  showing  it  to  be  a  part  of  the  act.  An- 
other learned  counsel,  feeling  this,  has,  therefore,  more  boldly  asserted . 
that  in  this  case  mere  opinion  as  such  is  evidence,  and  that  this  is  the 
expression  of  opinion  legitimatelj'  proved  as  an3'  other  act.  Suppose, 
says  he,  his  fellow-townsmen  had  elected  Mr.  Marsden  to  be  their  repre- 
sentative in  Parliament,  might  I  not  prove  that  fact  as  evidence  of  their 
opinion  of  his  competency  ?  Assuming,  as  the  argument  does,  that  Mr. 
Marsden  is  connected  with  such  election  by  no  act  on  his  part  before,  at 
the  time,  or  after,  I  distinctly  answer,  no.  The  question  seems  to  me 
based  on  the  fallacy,  that,  whatever  Is  morally  convincing,  and  what- 
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ever  reasonable  beings  would  form  their  judgments  and  act  upon,  may 
be  submitted  to  a  jurjO  The  mere  word  of  a  man  of  character,  the 
mere  opinion  of  a  matt^f  experience  and  prudence,  where  by  some  act 
lie  vouches  its  sincerity,  will  naturally  and  properly  influence  our  opin- 
ions ;  but  the  law  of  England  requires  the  sanction  of  an  oath  to  that 
which  is  to  influence  the  verdict  of  a  jury.  I  do  not,  indeed,  concede, 
though  it  is  not,  perhaps,  necessary  now  to  decide  the  point,  that  the 
mere  opinion  of  a  witness  even  on  oath  is,  as  such,  admissible  evi- 
dence upon  a  question  of  competencj'.  Where  you  can  bring  the 
decision  of  that  question,  as  you  sometimes  may,  to  depend  upon 
deductions  from  scientific  premises,  j'ou  ma}'  hear  those  deductions 
expressed  as  opinions  by  scientific  men.  The  necessity  of  the  case 
justifies  this  departure  from  the  general  rule ;  but  competencj',  in  the 
main,  is  a  question  of  fact,  and  the  jur}'  are  to  draw  their  conclusion 
from  the  evidence  of  the  facts  before  them,  not  from  the  opinions  which 
others  maj'  have  formed  from  facts  not  before  the  jury.  I  admit  that, 
in  practice,  where  the  witness  to  facts  is  present,  it  is  by  no  means  un- 
common to  ask  directly  for  his  opinion :  such  a  question  it  would  be 
idle  to  object  to ;  for  the  objection  would  onlj-  lead  to  a  detailed  inquirj' 
into  particular  facts,  which  the  witness  is  there  ready  to  go  into.  Noth- 
ing, therefore,  would  be  gained^  b}'  it.  I  am  not,  however,  aware  that 
this  question  has  ever,  upon  argument,  been  decided  to  be  correct  in 
form.  But  if  it  be,  the  argument  is  by  no  means  relieved  from  another 
insuperable  difficulty  :  If  opinion,  merely  as  such,  be  evidence,  it  cannot 
be  proved  by  hearsay  in  the  case  supposed,  of  an  election  to  Parliament 
offered  to  prove  the  opinion. :  such  election  can  amount  to  no  more  than 
this,  that  each  elector  may  be  considered  to  say,  I  vote  for  Mr.  Marsden, 
because  I  believe  him  to  be  competent ;  the  number  makes  no  diflfer- 
ence.  Now,  proof  of  this  declaration  per  se  would  not  be  legitimate 
evidence  of  the  elector's  opinion ;  and  it  is  not  made  evidence  bj'  the 
fact  that  he  votes  in  accordance  :  that  fact,  indeed,  maj'  make  the  decla- 
ration morallj'  more  convincing ;  but  it  is  not  in  itself  admissible,  be- 
cause irrelevant  to  the  question  of  competency.  One  other  case,  put 
by  the  same  learned  counsel  in  this  part  of  his  argument,  it  maj-  be  as 
well  to  notice  here  :  Mr.  Marsden  had  executed  a  bond  to  the  late  Mr. 
Bell,  for  a  large  sum  of  money  lent.  Proof  of  the  execution  of  the 
bond  let  in  proof  of  all  the  circumstances  attending  the  loan,  —  that 
Mr.  Bell  had  known  him  (with  the  remark  that  he  must  have  thought 
him  competent) ,  —  and  that  he  was  a  very  good  judge  of  such  matters. 
No  doubt  it  did.  The  act  of  executing  the  bond  was  an  act  of  Mr. 
Marsden's.  To  see  what  its  quality  was,  and  what  inferences  were  to 
be  drawn  from  it,  it  was  necessary  to  look  into  all  the  surrounding  cir- 
cumstances ;  and  those  circumstances  therefore  becoming  evidence,  it 
became  impossible  to  restrain  either  counsel  or  jury  from  a  consider- 
ation of  Mr.  Bell's  opinion,  which  in  itself  would  not  have  been  evi- 
dence. But  it  is  overlooking  solid  distinctions  thence  to  infer,  as  was 
attempted  in  argument,  that  it  might  have  been  shown  that  Mr.  Bell 
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had  made  him  his  executor ;  because  that  would  be  only  doing  directly 
what  in  the  admitted  evidence  in  the  cause  had  been  done  indirectly. 
Could  that  fact  have  been  shown  in  Mr.  Bell's  lifetime  without  calling 
him  ?    If  not,  how  would  his  death  have  made  it  evidence  ? 

Upon  principle,  then,  I  think  it  abundantlj-  clear,  that,  upon  the  first 
ground  suggested,  these  letters  are  not  receivable. 

But  we  are  pressed  with  the  authority  of  the  Ecclesiastical  Courts.  I 
agree  that  this  is  a  subject  over  which  they  have  jurisdiction,  and  with 
which  they  are  in  practice  ver\'  conversant.  I  agree  in  the  great  con- 
venience of  having  but  one  rule  of  evidence  in  every  Court  in  which  the 
same  subject-matter  comes  for  decision ;  and,  filled  as  tlie  judgment- 
seats  in  those  Courts  are,  and  have  been  for  many  years,  their  decisions 
■will  be  received  by  no  one  with  more  respect  than  by  myself.  I  do 
not,  therefore,  presume  to  question  the  decisions  referred  to.  But, 
when  a  rule  of  evidence  is  sought  to  be  imported  thence  into  our 
Courts  of  Common  Law,  I  remember  that  rules  of  evidence  are  tech- 
nical, framed,  and  wisely  framed,  with  reference  to  the  tribunal  in 
which  they  are  to  be  applied ;  and  that  what  may  be  a  safe  rule 
when  the  same  judge  decides  both  law  and  fact,  maj'  be  dangerous 
when  the  fact  is  entrusted  to  the  jury.  Other  acknowledged  differ- 
ences as  to  the  rules  of  evidence  prevail  between  the  two  Courts ; 
and  the  same  argument  which  is  urged  to-daj^  for  the  admission  of 
these  letters,  might  be  pressed  to-morrow  for  the  proof  of  handwriting 
by  direct  comparison,  for  the  examination  of  witnesses  secretlj',  or  for 
the  proof  of  certain  charges  by  not  less  than  two  witnesses,  where  the 
rule  of  the  common  law  requires  but  one.  .  .  . 

Me.  Bakon  Parke.  .  .  .  These  letters  are  sufficiently  proved  to 
have  been  written  and  sent  to  the  house  of  the  deceased  by  persons 
now  dead,  and  they  indicate  the  opinion  of  the  writers  that  the  alleged 
testator  was  a  rational  person,  and  capable  of  doing  acts  of  ordinary 
business.  But  it  is  perfectly  clear  that  in  this  case  an  opinion  not  given 
upon  oath  in  a  judicial  inquiry  between  the  parties,  is  no  evidence  ;  for 
the  question  is,  not  what  the  capacity  of  the  testator  was  reputed  to  be, 
but  what  it  really  was  in  point  of  fact ;  and  though  the  opinion  of  a  wit- 
ness upon  oath  as  to  that  fact  might  be  asked,  it  would  be  only  a  com- 
pendious mode  of  ascertaining  the  result  of  the  actual  observation  of 
the  witness,  from  acts  done,  as, to  the  habits  and  demeanor  of  the  de- 
ceased. Nor  is  the  evidence  the  more  admissible  because  the  persons 
writing  the  letters  do  not  merely  express  an  opinion  in  writing,  but 
prove  their  belief  of  it  by  acting  upon  it  to  the  extent  of  sending  the 
letters  and  putting  them  in  the  course  of  reaching  the  person  addressed. 
After  all,  it  is  but  an  expression  of  an  opinion  vouched  by  an  act,  and 
by  an  act  not  so  strong  by  any  means  as  others  done  to  third  persons 
which  are  allowed  on  all  hands  to  be  inadmissible ;  not  even  so  strong 
nor  so  confirmatory  of  the  truth  of  the  communication  as  a  simple  let- 
ter written  to  another  man.  If  the  opinion  of  a  person  be  of  itself  in- 
admissible, the  act  wliieh  only  proves  the  belief  of  that  person  in  its 


676  ^  UNITED   STATES   V.   McGLUE.  [CHAP.  IL 

truth,  and  is  irrelevant  to  the  issue,  except  for  that  purpose,  cannot 
render  it  admissible.  .  .  . 

[The  Lords,  in  accordance  with  these  opinions,  affirmed  the  judg- 
ment below.]  ■" 


UNITED  STATES  v.   McGLUE. 

Circuit  Cotikt  of  the  United  States.    Massachusetts,  1851. 

[Reported  1  Curtis,  1.] 

The  prisoner  is  indicted  for  the  murder  of  Charles  A.  Johnson.  .  .  . 
Curtis,  J.^  .  .  .  It  is  asserted  by  the  prisoner,  that  when  he  struck 
the  blow  he  was  suffering  under  a  disease  known  as  deliriwn  tremens. 
'^Hajias  introduced  evidence  tending  to  prove  his  intemperate  drinking 
'wardent  spirits  during  several  daj-s  before  the  time  in  question,  and 
also  certain  effects  of  this  intemperance.  Phj-sicians  of  great  eminence, 
and  particularly  experienced  in-the  observation  of  this  disease,  have 
been  examined  on  both  sides.  \J^3'  ^^'"^  "O*,  as  you  observed,  allowed 
to  give  their  opinions  upon  the  case  ;  because  the  case,  in  point  of  fact, 
on  which  any  one  might  give  his  opinion,  might  not  be  the  case  which 
j'ou,  upon  the  evidence,  would  find ;  and  there  would  be  no  certain 
means  of  knowing  whether  it  was  so  or  not.  It  is  not  the  province  of 
an  expert  to  draw  inferences  of  fact  from  the  evidence,  but  simply  to 
declare  his  opinion  upon  a  known  or  hj'pothetical  state  of  facts ;  and, 
therefore,  the  counsel  on  each  side  have  put  to  the  physicians  such 
states  of  fact  as  they  deem  warranted  by  the  evidence,  and  have  taken 
their  opinions  thereon.  If  you  consider  that  anj-  of  these  states  of 
fact  put  to  the  phj'sicians  are  proved,  then  the  opinions  thereon  are  ad- 
missible evidence,  to  be  weighed  by  j-ou.  Otherwise,  their  opinions  are 
not  applicable  to  this  case.  ^Jnd  here,  I  may  remark,  gentlemen,  that, 
although,  in  general,  witnesses  are  held  to  state  only  facts,  and  are  not 
allowed  to  give  their  opinions  in  a  court  of  law,  yet  this  rule  does  not 
exclude  the  opinions  of  those  whose  professions  and  studies,  or  occupa- 
tions, are  supposed  to  have  rendered  them  peculiarh-  skilful  concerning 
questions  which  arise  in  trials,  and  which  belong  to  some  particular 
calling  or  profession.^  We  take  the  opinions  of  physicians  in  this  case 
for  the  same  reason  we  resort  to  them  in  our  own  cases  out  of  court, 
because  they  are  believed  to  be  better  able  to  form  a  correct  opinion, 
upon  a  subject  within  the  scope  of  their  studies  and  practice,  than  men 
in  general,  and,  therefore,  better  than  those  who  compose  your  panel. 
But  these  opinions,  though  proper  for  your  respectful  consideration, 
and  entitled  to  have,  in  your  hands,  all  that  weight  which  reasonably 
and  justly  belongs  to  them,  are  nevertheless  not  binding  on  j-ou,  against 
your  own  judgment,  but  should  be  weighed,  and,  especially  where  they 
differ,  compared  by  you,  and  such  effect  allowed  to  them  as  j-ou  think 

1  See  s.  c.  in  Ex.  Ch.  7  A.  &  E.  313.  —  Ed.  2  Charging  the  jury. 
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right ;  not  forgetting,  that  on  you  alone  rests  the  responsibility  of  a 
correct  verdict.  Besides  these  opinions,  upon  cases  assumed  by  the 
counsel,  which  you  may  find  to  correspond  more  or  less  nearly  with  the 
actual  case  on  trial,  the  physicians  have  also  described  to  j^ou  the  symp- 
toms of  the  disease  of  delirium  tremens.  They  all  agree  that  it  is  a  dis- 
ease of  a  very  distinct  and  strongly  marked  character,  and  as  little 
liable  to  be  mistaken  as  any  known  in  medicine.  All  the  physicians 
have  described  it  substantially  in  the  same  way.  .  .  .  Taking  along 
with  j'ou  these  accounts  of  the  symptoms  and  course  and  termination  of 
this  disease,  you  will  inquire  whether  the  evidence  proves  these  symp- 
toms existed  in  this  case ;  and  whether  the  previous  habits  and  the 
intemperate  use  of  ardent  spirits,  from  which  this  disease  springs,  are 
shown ;  and  whether  the  recovery  of  the  prisoner  corresponded  with 
the  course  and  termination  of  the  disease  of  delirium  tremens,  as  de- 
scribed by  the  physicians.  .  .  . 

The  prisoner  was  acquitted.   Zunt,  District  Attorney,  for  the  United 
States.     H.  Choate  and  Northend,  for  the  prisoner.^ 


PEOPLE  V.   McELVAINE. 

Court  op  Appeals  of  New  York.     1890. 

IRe.'porUd.  121  N.  Y.  250.] 

George  M.  Curtis,  for  appellant.  James  W.  Midgway,  for 
respondent. 

EuGER,  C.  J.  (..Jhe  defendant,  upon  trial,  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  for  having  killed  one  Luca  in  his 
own  house  in  Brooklyn  about  three  o'clock  in  the  morning  of  the  23d 
day  of  August,  1889.  .  .  . 

1  And  so  Heoid  v.  Bargrave,  105  U.  S.  45  (1881),  where  the  court  (Field,  J.),  in 
oveiTuling  the  instruction  of  a  trial  judge  as  regards  the  testimony  of  experts  as  to 
the  value  of  legal  services,  said  :  "It  was  the  province  of  the  jury  to  weigh  the  testi- 
mony of  the  attorneys  as  to  the  value  of  the  services,  by  reference  to  their  nature,  the 
time  occupied  in  their  performance,  and  other  attending  circumstances,  and  by  apply- 
ing to  it  their  own  experienoe  and  knowledge  of  the  character  of  such  services.  To 
direct  them  to  find  the  value  of  the  services  from  the  testimony  of  the  experts  alone, 
was  to  say  to  them  that  the  issue  should  be  determined  by  the  opinions  of  the  attor- 
neys, and  not  by  the  exercise  of  their  own  judgment  of  the  facts  on  which  those  opin- 
ions were  given.  The  evidence  of  experts  as  to  the  value  of  professional  services  does 
not  ditfer,  in  principle,  from  such  evidence  as  to  the  value  of  labor  in  other  depart- 
ments of  business,  or  as  to  the  value  of  property.  So  far  from  laying  aside  their  own 
general  knowledge  and  ideas,  the  jury  should  have  applied  that  knowledge  and  those 
ideas  to  the  matters  of  fact  in  evidence  in  determining  the  weight  to  be  given  to  the 
opinions  expressed  ;  and  it  was  only  in  that  way  that  they  could  arrive  at  a  just  con- 
clusion. While  they  cannot  act  in  any  case  upon  particular  facts  material  to  its  dispo- 
sition resting  in  their  private  knowledge,  but  should  be  governed  by  the  evidence 
adduced,  they  may,  and  to  act  intelligently  they  must,  judge  of  the  weight  and  force  of 
that  evidence  by  their  own  general  knowledge  of  the  subject  of  inquiry." 

See  4  Harv.  Law  Rev.  1S4-155.  —  Ed. 
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The  sole  defence  attempted  was  the  alleged  insanity  of  the  ac- 
cused. Considerable  evidence  was  given  on  the  trial  in  his  behalf 
tending  to  show  that  he  possessed  a  defective  mental  organization 
and  was  subject  to  delusions  andHiallucinations,  which  were  claimed 
to  be  evidence  of  his  insanity.  VTwo  witnesses  were  called  on  his 
behalf,  as  experts,  who  respectively  gave  evidence  tending  to  show  a 
belief  that  he  was,  to  a  certain  degree,  insane.  Two  expert  witnesses 
were  also  called  on  behalf  of  the  prosecution,  to  give  opinions  upon  the 
question  of  the  defendant's  sanity,  and  each  testified  that  he  was,  in 
their  opinion,  sane^  It  cannot  be  questioned  but  that  the  evidence  of 
these  witnesses  Tjas  material,  and  had  weight  with  the  jury  upon  the 
question  of  the  defendant's  mental  condition.  If  these  opinions  were 
based  upon  an  erroneous  hypothesis  and  were  founded  in  any  material 
respect  upon  indefinite  or  unascertainable  conditions,  or  upon  considera- 
tions which  were  not  the  proper  subject,  of  expert  evidence,  they  must 
be  regarded  as  having  been  erroneously  admitted. 

The  only  serious  objection  to  the  conviction  arises  upon  an  excep- 
tion to  the  ruling  of  the  court,  permitting  Doctor  Gra}",  a  witness  for 
the  prosecution  and  an  expert  of  high  reputation  and  cliaracter,  to  an- 
swer, against  objection,  a  hypothetical  question  as  to  the  defendant's 
,-sanity.  The  question  put  by  the  district  attorney  and  the  proceedings 
accompanying  the  question  were  as  follows:  "  Q.  Now,  are  j-ou  able 
to  say  whether  in  your  judgment,  based  upon  all  the  testimony,  the  acts 
of  the  defendant  on  the  night  of  the  homicide,  the  testimony  as  to  his 
past  life  given  by  the  witnesses  in  his  defence,  and  based  upon  the 
whole  case,  whether  this  j'oung  man  is  sane  or  insane?  Ifr.  Curtis  : 
1  object,  as  it  is  not  a  question  properlj^  put.  The  Court  :  Why  not? 
Mr.  Curtis :  It  is  too  vague  and  indefinite.  In  order  to  put  a  hypo- 
thetical question  properly,  so  say  the  Court  of  Appeals,  it  must  consist 
of  specifically  proven  facts,  which  come  within  the  pale  of  the  proof ; 
not  where  a  person  for  instance  is  permitted  to  give  an  anomalous 
opinion.  The  Court  :  You  had  better  frame  the  question.  Mr.  Ridg- 
iBay :  Then  I  will  ask  the  stenographer  to  read  all  the  evidence  to  this 
witness.  The  Couet  :  I  don't  see  why  the  question  is  not  competent. 
Mr.  Curtis:  The  way  is,  to  take  compact,  substantial,  concentrated 
oral  proof,  what  the  learned  counsel  relies  on  to  prove  the  defendant 
,  insane.  The  'Couet  :  Where  a  medical  witness,  who  is  called  as  an 
expert,  has  been  in  court  during  the  whole  trial  and  heard  all  the  testi- 
mony in  the  case,  everything  that  has  been  done  and  said  by  everybody, 
I  don't  see  why  it  is  not  coinpetent  to  ask  him  whether  upon  those 
facts,  all  he  heard  testified  to,  he  thinks  the  defendant  is  sane  or  in- 
sane. This  witness  has  heard  all  that  has  been  sworn  to  by  everybodj'. 
To  the  witness :  You  have  heard  all  the  testimony  in  the  case  ?  The 
District  Attot'ney :  Based  upon  the  whole  testimony  of  the  prosecution 
and  the  defence,  including  the  hypothetical  question  put  by  Judge  Cur- 
tis, and  everything  that  you  have  heard  sworn  to  here,  now  will  you 
answer  the  question?  (The  defence  excepts.)  A.  I  have  formed  an 
opinion.     Q.  State  it.     (The  defence  excepts.)     A.  I  believe  the  de- 
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fendant  is  sane.  —  Q.  What  do  you  believe  he  was  at  the  time  of  the 
commission  of  the  offence?  A.  I  believe  he  was  sane  at  the  time  of 
the,commission  of  the  offence." 

/We  cannot  doubt  but  that  this  question  was  improper.  The  witness 
was  thus  permitted  to  take  into  consideration  all  the  evidence  in  the 
case  given  upon  a  long  trial  extending  over  nine  days,  and,  upon  so 
much  of  it  as  he  could  recollect,  determine  for  himself  the  credibility  of 
the  witnesses,  the  probability  or  improbability  of  their  statements,  and, 
drawing  therefrom  such  inferences  as,  in  his  judgment,  were  warranted 
by  it,  pronounce  upon  the  sanity  or  insanity  of  the  defendant.  It  can- 
not be  questioned  but  that  the  witness  was  by  the  question  put  in  the  | 
place  of  the  jury,  and  was  allowed  to  determine  upon  his  own  judgment  | 
what  their  verdict  ought  to  be  in  the  CjiseT 

It  hardly  needs  discussion  or  authority  to  show  the  impropriety  of 
this  question,  and  indeed  the  learned  trial  judge,  at  a  subsequent  stage 
of  the  proceedings,  emphatically  protested  against  the  implication  that 
he  had  permitted  such  a  question  to  be  put  to  the  witness.  A  reference 
to  the  record,  however,  shows  that  the  court  must  then  have  been 
laboring  under  some  misconception  as  to  what  had  really  taken  place. 
This  might  reasonably  have  happened  to  any  judge  from  the  prejudice 
excited  by  the  exasperating  mode  in  which  the  defence  was  conducted 
by  the  prisoner's  counsel.  The  rule  as  to  the  conditions  governing  the 
formation  of  hypothetical  questions  to  experts,  has  frequently  been  dis- 
cussed and  illustrated  in  the  reported  cases  in  this  court. 

It  was  said  by  JudgeA»drews,  in  the  case  of  People  v.  Barber,  115 
N.  Y.  475, 491,  that :  '^]he  opinion  of  medical  experts  as  to  the  sanity 
or  insanity  of  the  defendant,  based  upon  testimony  in  the  case,  as- 
sumed for  the  purpose  of  the  examination  to  be  true,  was  undoubtedlj' 
competent.  So,  in  connection  with  their  opinion,  thej'  could  be  per- 
mitted to  state  the  reasons  upon  which  it  was  founded.  But  inferences  i 
from  facts  proved  are  to  be  drawn  and  found  by  the  jur^',  and  cannot  1 
be  proved  as  facts  by  the  opinion  of  witnesses."  ...  ' 

An  attempt  was  subsequently  made  to,  in  some  degree,  cure  the  error 
committed,  by  proving  by  the  witness  that  in  answering  the  question 
he  assumed  the  truth  of  the  evidence  given  by  the  defendant's  witnesses  ; 
but  we  think  this  did  not  remove  the  vice  inhering  in  the  question. 
Even  as  thus  affected,  it  left  the  uncertainty  of  his  memory  as  to  all  of 
the  evidence  in  the  case,  and  the  freedom  of  his  judgment  as  to  all 
other  evidence  to  give  such  weight  as  he  should  in  his  own  mind  deter- 
mine it  was  entitled  to,  and  substantially  allowed  him  to  usurp  the 
fimctions  of  the  jury  in  deciding  the  questions  of  fact. 
(AV'e  think  it  is  not  competent  in  any  case  to  predicate  a  hypothetical 
quSStion  to  an  expert  upon  all  of  the  evidence  in  the  case,  whether  he  has 
heard  it  all  or  not,  upon  the  assumption  that  he  then  recollects  it,  for 
it  would  then  be  impossible  for  the  jur^'  to  determine  the  facts  upon 
which  the  witness  bases  his  opinion,  and  whether  such  facts  were 
proved  or  not.     Suppose  the  jury  concluded  that  certain  facts  are  not 
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proved,  how  are  they  in  such  an  event  to  determine  whether  the 
opinion  is  not,  to  a  great  degree,  based  upon  such  facts?  When 
specific  facts,  either  proved  or  assumed  to  have  been  proved,  are  em- 
braced in  tlie  question,  the  jury  are  enabled  to  determine  whether  the 
answer  to  such  question  is  based  upon  facts  which  have  been  proved  in 
the  case  or  not,  and  whether  other  facts  bearing  upon  the  correctness 
and  force  of  the  answer  are  contained_  therein,  or  have  been  omitted 
from  it;  but  in  the  absence  of  such  a  question  the  evidence  must 
always  be,  to  a  certain  extent,  uncertain,  unintelligible,  and,  perhaps, 
misleading.  .  .  . 
All  concur.  Judgment  reversed. 

^  "  Please  to  inform  their  Lordships  whether  any,  and  which  of  the  circumstances 
iVhich  have  been  proved  by  the  witnesses  are  symptoms  of  lunacy.  Att.-Gen.  My 
Lords,  if  the  noble  Lord  means  to  insist  upon  that  question,  I  object  to  it.  Lord  High 
Steward  (Lord  Henley).  Lord  Ferrers,  do  you  desire  your  counsel  to  be  heard  upon 
that  ?  Earl  Ferrers.  I  do.  Earl  of  Hardwwke.  My  Lords,  this  question  is  too  gen- 
eral, tending  to  ask  the  doctor's  opinion  upon  the  result  of  the  evidence,  and  is  very 
rightly  oljjected  to  by  the  counsel  for  the  crown  :  if  the  noble  Lord  at  the  bar  will 
divide  the  question,  and  ask  whether  this  or  that  particular  fact  is  a  symptom  of 
lunacy,  I  dare  say  they  will  not  object  to  it.  Att.-Gen.  My  Lords,  I  shall  not."  — 
'  'rial  of  Earl  Ferrers  far  Murder,  19  How.  St.  Tr.  943  (1760). 

''  In  Michaelmas  term,  November  17,  1821,  the  judges  met  and  considered  this  case. 
Indictment  for  murder  by  drowning.]  The  judges  did  not  come  to  any  formal  resolu- 
ioh';  but  all  the  judges  thought  that  in  such  a  case  a  witness  of  medical  skill  might 
le  asked  whether,  in  his  judgment,  such  and  such  appearances  were  symptoms  of 
'jinsanity,  and  whether  a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to 
Iproduce  a  paroxysm  of  that  disorder  in  a  person  subject  to  it ;  and  that  by  such  ques- 
tions the  effect  of  his  testimony  in  favor  of  the  prisoner  might  be  got  at  in  an  unex- 
jSseptjjonable  manner.  Several  of  the  judges  doubted  whether  the  witness  could  be 
Kisked  his  opinion  on  the  very  point  which  the  jury  were  to  decide,  viz.,  "Whether,  from 
fBie  ()ther  testimony  given  in  the  case,  the  act  as  to  which  the  prisoner  was  charged 
■was^  in  his  opinion,  an  act  of  insanity."  —  R.  v.  Wright,  Russ.  &  Ry.  p.  457  (1827). 
I;  "  Capt.  Rowland  was  then  asked,  whether,  having  heard  the  evidence  in  the  cause, 
lie  thought  the  conduct  of  the  captain  of  the  brig  was  right  or  not.  Thesiger,  for  the 
|)laintifF,  objected.  This  is  putting  Captain  Rowland  in  the  place,  of  the  jury.  Cress- 
'well,  for  the  defendant,  It  is  a  matter  of  skill.  We  cannot  get  a  nautical  jury.  It 
IS  similar  to  cases  in  which  a  medical  question  arises,  and  then  witnesses  are  asked 
whether,  in  their  opinion,  the  treatment  was  correct  or  not.  Coleridge,  J.  I  think 
you  cannot  ask  the  witness  to  draw  a  conclusion  of  fact  and  then  give  his  opinion  upon 
it.  The  question,  in  the  form  objected  to,  was  not  put ;  but  the  opinion  of  the  witness 
was  obtained  by  his  being  asked,  what  was  the  duty  of  a  captain  under  certain  specified 
circumstances."  — 5i??s  v.  Brovm,  9  C.  &  P.  604  (1840). 

"  The  question  lastly  proposed  by  your  Lordships  is :  '  Can  a  medical  man  conversant 
with  the  disease  of  insanity,  who  never  saw  the  prisoner  previously  to  the  trial,  but 
iwho  was  present  during  the  whole  trial  and  the  examination  of  all  the  witnesses,  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission 
of  the  alleged  crime  ?  or  his  opinion  whether  the  prisoner  was  conscious  at  the  time  of 
doing  the  act  that  he  was  acting  contrary  to  law,  or  whether  he  was  laboring  under  any 
iind  what  delusion  at  the  time  ? '  In  answer  thereto,  we  state  to  your  Lordships,  that 
We  think  the  medical  man,  under  the  circumstances  supposed,  cannot  in  strictness  be 
^ked  his  opinion  in  the  terms  above  stated,  because  each  of  those  questions  involves 
the  determination  of  the  truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to  de- 
cide, and  the  questions  are  not  mere  questions  upon  a  matter  of  science,  in  which  case 
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[Reported  23  fFend.  425.]  i 

Action  on  the  case  for  negligence  whereby  the  plaintiff's  leg  was 
broken,  while  he  was  a  passenger  on  .  .  .  the  defendants'  cars.  At  the 
trial  a  physician  who  aided  in  setting  the  leg  was  called  by  the  plaintiff 
and  asked  whether  in  case  of  wrenching  a  leg  in  the  condition  of  the  plain- 
tiff's, there  was  danger  of  serious  consequences  to  the  limb ;  to  which 
he  answered  that  there  was  danger}  that  he  had  known  it  bring  on  a 
disease  of  the  bone,  and  separate  it  in  a  limb  fractured  like  the  plain- 
tiff's ;  that  such  was  not  a  common  occurrence,  but  there  was  danger 
of  it.  He  was  then  asked  whether,  according  to  his  experience  and 
observation,  there  was  danger  that  a  wrench  to  a  limb  fractured  like 
the  plaintiff's,  would  bring  on  a  disease  that  would  occasion  death  ;  to 
•  which  he  answered  that  he  thought  there  was  daugerT^Both  these 
questions  were  objected  to  by  the  counsel  for  the  defendants,  and  the 
objections  overruled.  On  cross-examination  of  this  witness,  he  stated 
that  he  knew  of  a  case  in  his  own  family,  where  the  bone  was  sepa- 
rated after  the  leg  was  healed ;  but  he  knew  of  none  where  the  patient 
had  lost  his  life  from  such  cause.     On  his  re-examination  he  was  asked 

such  evidence  is  admissible.  But  where  the  facts  are  admitted  or  not  disputed,  and 
the  question  becomes  substantially  one  of  science  only,  it  may  be  convenient  to  allow 
the  question  to  be  put  in  that  general  form,  though  the  same  cannot  be  insisted 
on  as  a  matter  of  right.  .  .  .  Lord  Campbell.  My  Lords,  ...  the  answers  given 
by  the  judges  are  most  highly  satisfactory,  and  will  be  of  the  greatest  use  in  the  ad- 
ministration of  justice.  —  Per  Tiijdal,  C.  J.(  for  the  judges,  excepting  Maule,  J.),  in 
advising  the  Lords  in  M'Naghten's  Oase,  10  CI.  &  F.  p.  211  (1843). 

In  Hunt  V.  Lowell  Gaslight  Co.,  8  Allen,  169  (1864),  the  plaintiffs  called  three 
physicians  who  had  heard  the  testimony  on  the  part  of  the  plaintiffs,  which  was  not 
conflicting,  and  asked  each  of  them  this  question  :  "  Having  heard  the  evidence,  and 
assuming  the  statements  made  by  the  plaintiffs  to  be  true,  what  in  your  opinion  was 
their  sickness,  and  do  you  see  any  adequate  cause  for  the  same  ?"  The  defendants 
objected  to  this  question,  but  the  judge  allowed  it  to  be  put,  and  the  witnesses  an- ' 
swered  that  "  their  sickness  was  of  a  low  typhoid  type,  and  that  the  breathing  of  gas, 
as  stated  by  them,  at  the  house  of  Aaron  Hunt,  was  the  cause  of  it."  On  exceptions 
the  Court  (Chapman,  J.),  said  :  "  The  third  exception  is  to  the  question  put  to  the 
experts,  and  the  answer  thereto.  The  form  of  question  stated  by  Shaw,  C.  J.,  in 
Woodbury  v.  Ohear,  7  Gray,  467,  is  not  to  be  regarded  as  an  exclusive  formula.  It  is 
put  by  way  of  example,  and  is  well  adapted  to  all  cases  where  the  evidence  is  conflict- 
ing or  complicated.  The  object  of  all  questions  to  experts  should  be  to  obtain  their 
opinion  as  to  the  matter  of  skill  or  science  which  is  In  controversy,  and  at  the  same 
time  to  exclude  their  opinions  as  to  the  effect  of  the  evidence  in  establishing  contro- 
verted facts..  Questions  adapted  to  this  end  may  be  in  a.  great  variety  of  forms.  If 
they  require  the  witness  to  draw  a  conclusion  of  fact,  they  should  be  excluded.     The 


'  The  statement  of  facts  is  condensed. 
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what  cases  he  knew  where  the  bones  had  separated.  He  answered 
that  he  knew  a  female  who  had  the  bone  of  her  leg  separated  by  a 
wrench  after  an  oblique  fracture ;  the  fracture  took  place  ten  j-ears 
since,  the  leg  was  apparently  as  well  cured  as  was  usual  in  such  cases, 
and  about  three  years  afterwards  the  bone  separated,  and  her  life 
would  undoubtedly  be  destroyed  by  it.  He  also  knew  of  another  case 
where  the  same  process  was  goiog  on,  and  had  heard  of  two  others. 
To  this  last  question  the  defendants  also  objected,  and  the  objec- 
tion was  also  overruled.  The  plaintiff  then  read  in  evidence  the 
depositions  of  several  witnesses,  residents  of  the  city  of  Boston, 
who  testified  that  the  plaintiff  was  a  member  of  a  mercantile  firm  in 
Boston,  carrying  on  the  business  of  jobbers  of  dry  goods,  to  the 
amount  of  between  $200,000  and  $300,000  annually ;  that  the  plain- 
tiff is  the  senior  partner,  the  other  membej's  of  the  firm  being 
young  men  brought  up  by  him  as  clerks,  that  he  has  the  principal 
interest  in  the  firm,  and  previous  to  the  injury  made  purchases,  had 
charge  of  the  financial  aflfairs  of  the  firm,  and  exercised  a  general 
control  and  superintendence  over  its  business.  That  the  business 
season  in  the  plaintiflfs  line  is  in  the  spring,  from  1st  March  to  1st 
June,  and  in  the  fall  from  1st  September  to  1st  December.  That 
the  injury  to  the  plaintiff's  business  from  his  absence  must  have 
been  peculiarly  great  in  the  fall  of  1836,  by  reason  of  the  derange- 
ment of  the  financial  affairs  of  the  countrj',  and  the  pressure  in  the 
money  market.     These  witnesses  all  testified  that  they  were  well  ac- 

question  put  in  Sills  v.  Brown,  9  C.  &  P.  601,  was  of  this  character,  and  was  rightly 
excluded.  But  where  the  facts  stated  are  not  complicated,  and  the  evidence  Is  not  con- 
tradictory, and  the  terms  of  the  question  require  the  witness  to  assume  that  the  facts 
stated  are  true,  he  is  not  required  to  draw  a  conclusion  of  fact.  In  the  present  case, 
the  question  allowed  to  be  put  does  not  seem  to  us  to  require  of  the  witnesses  anything 
more  than  a  scientific  opinion  ;  and  we  do  not  understand  the  answer  to  include  any- 
thing more  than  tliis." 

In  Poole  V.  Dean,  152  Mass.  590,  Enowlton,  J.,  for  the  Court,  said  ;  "Any  ex- 
pression of  opinion  which  will  aid  a  jury  in  such  a  case  necessarily  involves  the  consid- 
^ation  of  questions  which  are  similar  to  that  in  issue,  and  sometimes  of  those  which 
include  it.  But  that  alone  does  not  render  the  evidence  incompetent,  if  the  witness  is 
not  permitted  to  express  opinions  upon  evidence,  and  if  the  questions  are  so  framed  as 
to  confine  him  to  a  statement  of  his  conclusions  as  an  expert,  and  not  to  submit  to  him 
the  precise  issue  which  is  presented  to  the  jury.  Indeed,  we  are  not  prepared  to  say, 
if  everything  else  is  eliminated  except  that  upon  which  the  witness  is  competent  to  give 
an  opinion,  that  a  question  becomes  incompetent  merely  because  it  calls  for  an  answer 
to  the  remaining  part  of  the  question  to  be  answered  by  the  jury.  See  ffunt  v.  Lowell 
Gaslight  Co.,  8  Allen,  169  ;  May  v.  Bradlee,  127  Mass.  414  ;  Rex  v.  Wright,  Russ.  & 
Ky.  456  ;  t'arrell  v.  Brennan,  32  Mo.  328." 

In  Redfield,  Am.  Cases  0)i  Wills,  p.  51,  it  is  said  :  "  You  must,  then,  in  order  to  render 
the  testimony  of  experts  of  any  avail,  .  .  .  found  all  your  questions  upon  a  clearly 
stated  basis  of  facts,  not  too  numerous,  and  by  no  means  complicated  or  involved.  And 
whether  these  facts  are  hypothetically  stated,  or  taken  from  the  actual  testimony  given 
in  the  case,  or  assumed  in  any  other  form,  as  the  basis  of  the  question,  is  not  material." 
See  5  Am.  Law  Rev.  432-439,  Easiham  v.  Riedell,  125  Mass.  585.  The  length  of 
hypothetical  questions  is  often  absurdly  great.  The  control  of  this  matter  is  in  the  dis- 
cretion of  the  Court.     Forsyth  v.  Doolitlle,  120  U.  S.  p.  77.  —  Ed. 
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quainted  with  the  nature  and  extent  of  the  plaintiflTs  business,  and 
expressed  their  opinions  as  to  the  amount  of  damage  whieli  he  must 
have  sustained  in  consequence  of  his  absence ;  varying  in  their  esti- 
mates from  $3,000  to  $5,000.  Thej'  also  testified  as  to  the  state  of  the 
plaintiff's  health,  and  his  inabiUty  to  attend  to  business  after  his  return 
home.  The  defendants'  counsel  objected  to  the  introduction  of  the 
depositions  in  evidence  (except  so  far  as  they  went  to  show  the  state  of 
the  plaiutiflTs  health,)  as  irrelevant  and  improper,  going  to  prove  re- 
mote, contingent,  and  barely  possible  damages.  .  .  .  The  defendants, 
having  excepted  to  the  charge  and  to  various  decisions  in  the  admission 
of  testimony,  moved  for  a  new  trial  on  a  bill  of  exceptions. 

S.  Stevens,  for  the  defendants.     A.  L.  Jordan  and  N.  Hill,  Jr.  for 
plaintiff. 

By  the  Court,  Nelson,  C.  J.  .  .  .  The  competency  of  this  species  of 
testimony  was  expressly  recognized  in  the  charge,  as  the  learned  judge 
instructed  the  jury  that  the  opinions  of  intelligent  merchants,  residing 
in  the  vicinity  of  the  plaintiff  and  intimately  acquainted  with  his  busi- 
ness, being  engaged  themselves  in  the  same  line,  when  sustained  by 
satisfactory  reasons,  were  entitled  to  great  weight  in  estimating  the 
damages  r^nd  to  this  an  exception  was  taken.  Were  these  opinions 
competem))tAhin  the  established  rules  of  evidence  ?  The  general  rule  j 
is  admitted  that  witnesses  must  speak  as  to'  facts,  and  facts  too| 
within  their  own  knowledge^  Opinions,  belief*  deductions  from  facts 
and  such  like,  are  matteys-wnich  belong  to  the  jury,  and  by  which  they 
arrive  at  their  verdict ;  when  the  examination  extends  to  these  and  the 
judgment,  behef,  and  inferences  of  a  witness  are  inquired  into  as  mat- 
ters proper  for  the  consideration  of  a  jur}',  their  province  is  in  a  meas- 
ure usurped ;  the  judgment  of  witnesses  is  substituted  for  that  of  the 
jury.  To  this  settled  principle,  which  is  and  should  be  steadily  and 
rigidly  adhered  to,  exceptions  have  been  made,  and  the  material  ques- 
tion before  us  is^  whether  the  opinions  admitted  in  this  case  fall  within 
any  of  them.  ^The  exception  in  general  terms,  and  to  which  most  of 
the  cases  may  be  referred,  is  usually  stated  as  follows :  that  on  ques- 
tions of  skill  and  judgment,  me^^of  science  and  experience  are  allowed 
to  give  their  opinions  in  evidencej  These  are  admitted,  for  the  reason 
that  the  witnesses  are  supposed  to  possess  a  peculiar  knowledge  and 
understanding  of  the  subjects  in  eontrovers}',  beyond  ordinary  men,  of 
which  the  jury  are  composed,  —  subjects  with  which  thej'  have  become 
familiar  by  study,  or  from  observation  and  experience  in  the  course  of 
tlieir  particular  occupations.  Folkes  v.  Chadd,  3  Doug.  157,  is  a  lead- 
ing case  upon  this  subject.  .  .  .  Upon  the  same  ground,  shipbuilders 
are  examined  as  to  the  seaworthiness  of  ships,  in  actions  on  policies  of 
insurance,  even  in  cases  where  they  were  not  present  at  the  survey, 
Peake's  N.  P.  C.  25  ;  and  medical  men  as  to  the  cause  of  disease,  or 
death,  in  order  to  connect  them  with  particular  acts ;  also  as  to  the 
sane  or  insane  state  of  the  mind  ;  and  this,  although  the  professional 
witnesses  found  their  opinions  entirely  upon  the  facts,  circumstances. 
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and  symptoms  as  prored  by  others.  Riiss.  &  Ry.  C.  C.  L.  456.  So 
persons  engaged  in  particular  departments  of  trade  may  be  called  to 
express  their  opinion  upon  subjects  connected  with  it,  on  which  their 
experience  and  observation  enable  them  to  speak  with  more  under- 
standing than  others.  In  Chapman  v.  Walton,  10  Bing.  56,  an  action 
against  a  broker  for  negligence  in  effecting  policies  of  insurance,  other 
brokere  were  called  and  examined  as  experts,  the  question  involved 
being  one  of  skill  in  that  branch  of  business.  2  Starkie's  R.  258  ;  10 
Barn.  &  Cress.  527 ;  Peake's  N.  P.  C.  43.  Upon  the  like  ground,  it 
is  every  day's  practice  to  take  the  opinion  of  witnesses  as  to  the  value 
of  property,  —  persons  who  are  supposed  to  be  conversant  with  the  par- 
ticular article  in  question,  and  of  its  value  in  the  market :  as  a  farmei", 
or  dealer  in,  or  person  conversant  with  the  article,  as  to  the  value  of 
lands,  cattle,  horses,  produce,  &c.  These  cases  all  stand  upon  the 
general  ground  of  peculiar  skill  and  judgment  in  the  matters  about 
■which  opinions  are  sought.     See  17  Wendell,  136. 

Now  recurring  to  the  case  under  consideration  and  testing  it  hy  the 
foregoing  principles,  it  appears  to  me  impossible  to  maintain  that  it 
falls  within  this  exception  to  the  general  rule,  or  within  any  of  the 
cases  that  .  .  .  may  be  regarded  as  illustrations  of  it.  Where  men 
of  science  or  skill  have  been  allowed  to  express  their  opinion  upon 
a  given  or  admitted  state  of  facts,  if  of  equal  standing  and  intelligence, 
there  may  be  expected  something  like  a  general  concurrence.  I  do  not 
mean  that  the  results  would  always  follow  with  mathematical  certainty  ; 
but  deductions  from  the  facts  by  the  application  of  their  superior  skill 
and  knowledge  in  the  matter  is  supposed,  by  the  law,  to  lead  to  a 
degree  of  certaintj'  that  may  be  safely  relied  on, — otherwise  the  rule 
would  be  worthless.  Qn^the  case  before  us  no  such  accuracy  is  attain- 
able, or  can  be  predicated  from  the  facts  on  which  the  opinions  are 
expressed.  There  may  be  a  tolerable  conjecture  of  the  amount  of\ 
damage,  and  merchants  in  the  same  line  of  business  with  the  plaintiff,  j 
and  residing  in  his  vicinity,  might  carry  it  nearer  to  the  truth  thani 
others  ;  but  their  opinions  can  rise  no  higher  than  mere  conjesctu^  In 
the  nature  of  the  case,  no  set  or  series  of  facts  exist  to  which  the  appli- 
cation of  their  peculiar  knowledge  would  naturally  lead  to  anything 
like  mathematical  certainty.  What  do  the}'  state  as  the  foundation  of 
their  opinions?  The  amount  of  business;  the  ability  and  attention  of 
the  plaintiff ;  the  business  season  ;  the  comparative  inexperience  of  the 
partners ;  the  money  pressure  in  the  market,  and  the  like.  All  this 
may  be  very  proper  for  the  consideration  of  the  jurj',  and  entitled  to 
such  weight  in  connection  with  all  the  other  circumstances  of  the  case 
in  their  estimate  of  the  loss  and  damage  as  thej'  may  think  it  deserves  ; 
but  surely  no  mercantile  knowledge  applied  to  them  can  lead  to  any 
accurate  or  safe  result  as  matter  of  opinion  for  their  guide.  Assume 
the  whole  to  be  true,  and  loss  does  not  follow  with  anything  like  the 
exactness  that  exists  in  matters  of  science  and  skill,  —  more  especially 
to  any  given  amount.    Even  with  the  jury,  the  damage  beyond  the 
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actual  expenses  out,  can  at  best"  rise  but  little  above  conjecture  ;  it  is 
so  in  ever}'  case  where  ttie^'  are  called  upon  to  estimate  the  loss  of  the 
plaintiff's  time.  How  serviceable  it  might  have  been  to  him  depends 
upon  a  calculation  of  the  changes  and  vicissitudes  of  life,  the  casualties 
arid  fluctuations  of  business,  utterly  bej'ond  the  reach  of  human  fore- 
sight. The  most  they  can  do  is  to  bring  to  the  discharge  of  their  duties 
a  careful  and  diligent  consideration  of  the  particular  case,  a  knowledge 
and  experience  of  the  general  condition  and  business  aflTairs  of  man- 
kind, to  which  all  are  more  or  less  subject,  a  sound  and  enlightened 
judgment,  and  honest  desire  to  arrive  at  truth  and  justice  between  the 
parties.  No  more  can  be  expected  ;  no  less  justified.  The  result  will 
usually  be  an  approximation  to  reasonable  indemnity,  as  near  as  the 
imperfection  of  human  tribunals  will  admit. 

I  am  also  of  opinion  that  some  of  the  questions  put  in  respect  to  the 
effect  of  the  injury  to  the  limb  were  pushed  into  consequences  and  con- 
jectures too  remote  for  the  subject  of  judicial  investigation.  The  pres- 
ent and  probable  future  condition  of  it  were  proper  matters  for  inquiry  ; 
but  the  consequences  of  a  hypothetical  second  fracture  were  obviously! 
beyond  the  ratjge  of  it,  and  calculated  to  draw  the  minds  of  the  jury  into! 
fanciful  conjecture^  .  .  [New  trial  granted.]  * 


CLINTON  y.  HOWARD. 

Supreme  Court  of  Errors  of  Connecticut.     1875. 

[Reported  42  Conn.  29-1.]  2 

^^KESPAss  ON  THE  CASE  for  an  injury  from  a  nuisance  placed  by  the  de- 
fendants in  a  public  highway  ;  brought  to'  the  Court  of  Common  Pleas  of 
New  Haven  County.  The  declaration  alleged  that  on  the  2d  day  of  Sep- 
tember, 1874,  the  plaintiff  was  driving  a  horse  and  wagon  along  a  certain 
highway  in  the  town  of  East  Haven,  leading  from  East  Haven  to  North 
Haven,  in  the  vicinity  of  the  residence  of  Daniel  Hemingway,  and  that  his 
horse  was  perfectly  gentle,  and  had  previously  been  gentle,  and  free  from 
the  vice  of  shying  and  running  away.  That  on  or  about  the  first  daj'  of 
September,  1874,  the  defendants  had  wrongfully  placed  in  said  highwaj', 
about  opposite  said  residence  of  Daniel  Hemingway,  a  large  pile  of  stones, 
which  reached  from  the  west  side  of  the  worked  path  of  the  highway 
towards  and  upon  the  travelled  path  the  distance  of  about  twelve  and 
one-half  feet,  and  seriously  incumbered  the  track  on  the  highwa}-  which 
wagons  had  been  there  accustomed  to  take  ;  that  the  pile  of  stones  was 
about  four  feet  high  in  the  centre,  and  about  eight  feet  in  width ;  that 
the  highway  at  that  point,  from  gutter  to  gutter,  was  only  twenty-eight 
feet,  and  that  the  pile  of  stones  was  a  great  obstruction  to  public 

1  See  Norman  v.  Wells,  17  Wend.  pp.  161-164  (1837).  —  Ed. 

2  A  part  of  the  case  is  omitted. 
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travel,  a  great  nuisance,  and  a  source  of  clanger  to  people  and  horses 
travelling  on  tiie  highway  at  that  point ;  and  that  the  defendants  care- 
lessly and  negligently,  on  the  day  last  aforesaid,  placed  said  {)ile  of 
stones  in  said  highwaj',  and  carelessly  and  negligently'  continued  the 
same  therein  until  after  the  occurrences  hereinafter  described.  That  on 
said  2d  day  of  September,  as  the  plaintiff  was  so  driving  along  said 
highwaj',  he  was  using  due  and  reasonable  care,  but  that  as  his  horse 
came  up  to  and  near  said  pile  of  stones,  he  took  fright  thereat  and  rap- 
idly shied  off,  and  thereby  drew  the  plaintiff's  wagon  rapidlj'  and  vio- 
lently against  the  rear  part  of  a  certain  other  wagon,  which  was  then 
and  there  being  driven  by  one  George  W.  Clinton,  in  a  direction  oppo- 
site to  that  of  the  plaintiff's  wagon.  The  declaration  then  proceeded 
to  allege  the  upsetting  and  breaking  of  the  plaintiff's  wagon,  and  an 
injury  to  his  person,  and  the  running  awaj'  and  laming  of  his  horse, 
and  the  loss  in  the  market  value  of  the  horse  by  reason  of  his  having 
thus  run  away. 

The  case  was  tried  to  the  jury  on  the  general  issue,  before  Robin- 
son, J.  .  .  COn  the  cross-examination  the  plaintiff  was  asked  whether 
he  had  not  s&errT)iles  of  stones  similar  to  the  one  in  question,  while 
driving  with  his  horse  in  the  streets  of  New  Hayen,  and  whether  or  not 
his  horse  had  been  accustomed  to  shy  at  thero^  In  answering  these 
questions  the  plaintiff  said,  among  otiier  thiflgs^^hat  he  had  driven  the 
horse  by  the  steam  road-roller  while  it  was  at  work  in  the  construction 
of  street  pavements  in  the  city  ;  and  it  was  conceded  that  the  roller  was 
an  object  calculated  to  frighten  horses  of  ordinary  gentleness.  On  his 
re-direct  examination,  for  the  purpose  of  showing  the  gentle  character 
of  the  horse,  he  was  asked,  "  How  was  your  horse  affected  by  the  road- 
roller?"  to  which  question  the  defendant  objected,  but  the  court 
received  the  evidence. 

The  plaintiff  testified  that  he  had  been  accustomed  to  the  use  of 
horses  all  his  life,  and  had  owned  a  great  many.  For  the  purpose  of 
showing  that  the  pile  of  stones  was  a  dangerous  object  and  calculated 
to  makfi^horses  of  ordinary  gentleness  shy,  he  was  asked  bj-  his  coun- 
sel, 'IWhat  objects  are  accustomed  to  cause  horses  to  shj-  according 
to  your  experience?"  to  which  the  defendants  objected,  as  calling  for  a 
mere  expression  of  opinion,  and  as  irrelevant/;  but  the  court  overruled 
the  objection,  and  the  witness  answered,  "T  think  anything  new  put  in 
the  road  would  cause  almost  any  horse  to  shy."  He  was  next  asked, 
"  How  would  a  large  pile  of  stones  like  this  one  affect  a  horse?  "  Ob- 
jection was  made  that  no  foundation  had  been  shown  for  the  opinion  of 
the  witness  on  this  point,  since  it  had  not  appeared  that  the  witness 
had  had  any  experience  with  a  horse  shying  at  a  pile  of  stones,  and  the 
question  was  withdrawn  without  a  ruling,  and  the  witness  was  then 
asked  "  if  he  had  ever  had  a  horse  to  shy  at  a  pile  of  stones  ;  "  to  which 
inquiry  the  defendants  objected  as  irrelevant,  but  the  court  overruled 
the  objection.  The  witness  answered,  that  he  did  not  recollect  any 
instance  before  this  one. 
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He  was  then  next  asked,  for  the  purpose  of  showing  that  the  pile  of 
stones  caused  his  horse  to  shy,  "  Was  or  was  not  the  pile  of  stones  in 
the  road  that  you  saw  (referring  to  the  time  of  the  accident),  a  new  ob- 
ject to  your  horse,  to  the  best  of  your  knowledge  ?  "  to  which  the  de- 
fendants objected  as  irrelevant,  but  the  court  overruled  the  objection, 
and  the  witness  answered,  "  I  think  it  was  a  new  object." 

For  the  purpose  of  showing  the  dangerous  character  of  the  pile  of 
stones  in  the  travelled  part  of  the  highway,  and  that  they  were  of  a 
character  to  make  horses  of  ordinary  gentleness  shy,  the  plaintiff  in- 
quired of  George  W.  Clinton,  who  had  previously  testified  that  he  had 
always  been  accustomed  to  the  use  of  horses,  and  had  driven  gentle 
horses  that  shied,  and  that  he  was  present  at  the  time  of  the  accident, 
and  saw  and  measured  the  pile  of  stones,  "  whether  an  object  like  this 
pile  of  stones  would  be  likely  to  make  an  ordinarily  gentle  horse  shy," 
to  the  substance  of  which  inquiry  the  defendants  objected  as  irrelevant 
and  as  calling  for  the  expression  of  an  opinion,  but  the  court  permitted 
the  question.  The  same  question  was  afterwards  put  to  other  witnesses. 
All  these  witnesses  testified  that  they  were  accustomed  to  horses.  They 
also  all  testified  that  they  had  examined  the  pile  of  stones.  .  .  .  [Ver- 
dict for  the  plaintiff.]  The  defendants  moved  for  a  new  trial  for  error 
in  the  rulings  and  instructions  of  the  court.  .  .  . 

fT.  T.  Piatt,  in  support  of  the  motions.     Ailing,  contra. 

Pardee,  J.  .  .  .  Upon  the  motion  for  a  new  trial  the  defendants 
claimed  that  the  court  erred  in  allowing  the  following  question  to  be 
put  to  George  W.  Clinton,  namely,  "^Whether  an  object  like  >4iis  pile 
of  stones  would  be  likely  to  make  an  ordinarily  gentle  horse  shyjf 

While  it  is  the  general  rule  that  the  opinions  of  witnesSSsare  not 
evidence,  there  are  certain  classes  of  exceptions  to  it,  in  which  such 
opinions'  are  admissible  in  connection  with  facts  testified  to,  on  which 
they  are  founded.  Certain  instances  of  such  exceptions  are  noticed  in 
the  following  decisions  made  by  this  court.  In  Porter  v.  Pequonnoc 
Manufacturing  Co.,  17  Conn.  249,  the  question  was  whether  a  certain 
dam  was  capable  of  sustaining  the  water  accumulated  b3-  it  suddenh'  in 
the  time  of  a  freshet.  Upon  that  point  the  court  received  the  opinions 
of  witnesses  who  had  no  peculiar  skill  in  the  mode  of  constructing  dams, 
but  who  were  acquainted  with  the  stream,  and  who  knew  the  height  of 
the  dam  and  depth  of  the  pond.  The  court  said  :  "  The  judgment  or 
opinion  of  these  witnesses  as  practical  and  observing  men  was  sought 
on  this  point,  on  the  facts  within  their  knowledge,  and  to  which  they 
testified.  They  had  acquired  by  their  personal  observation  a  knowledge 
of  the  character  of  the  stream  and  also  of  the  dam,  and  were  therefore 
peculiarly  qualified  to  determine*  whether  the  latter  was  suflSciently 
strong  to  withstand  the  formgfD  5%re  opinions  of  such  persons  upon  a 
question  of  this  description,  although  possessing  no  peculiar  skill  on  the 
subject,  would  ordinarily  be  more  satisfactory  to  the  minds  of  the  triers) 
than  those  of  scientific  men  who  were  personall}''  unacquainted  with  the 
facts  in  the  case ;  and  to  preclude  theim  from  giving  their  opinion  on 
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the  subject,  in  connection  with  the  facts  testified  to  by  them,  would  be 
to  close  an  ordinary  and  important  avenue  to  the  truth.  ...  On  such 
a  question  the  judgment  of  ordinary  persons  having  an  opportunity  of 
personal  observation,  and  testifying  to  the  facts  derived  from  that  ob- 
servation, was  eqhally  admissible,  whatever  comparative  weight  their 
opinions  might  be  entitled  to,  of  which  it  would  be  for  the  jury  to  judge. 
It  was  a  question  of  common-sense  as  well  as  of  science."  In  Dunham's 
Appeal  from  Probate,  27  Conn.  192,  this  court  said  :  "  We  never  allow 
the  mere  opinion  of  the  witness  to  go  to  the  jury  if  objected  to,  unless  the 
witness  is  an  expert  and  testifies  as  such,  where  the  jur}'  from  want  of  ex- 
perience or  observation  are  unable  to  draw  proper  inferences  from  facts 
proved.  But  where  a  witness  speaks  from  his  personal  knowledge,  and, 
after  stating  the  facts,  adds  his  opinion  upon  them,  or  in  a  certain  class  of 
cases  gives  his  opinion  without  detailing  the  facts  on  which  it  is  founded, 
his  testimony  is  received  as  founded,  iiot  on  his  judgment,  but  on  his 
knowledge.  ...  So  a  witness  maj'  state  that  a  certain  road  is  or  is  not 
in  repair,  or  that  a  certain  bridge  is  sound  and  safe  or  otherwise,  or  that 
a  farm  or  horse  is  worth  so  much,  without  going  into  the  particular  facts 
on  which  he  founds  his  opinion,  these  facts  being  known  to  him  person- 
ally.   He  only  states  the  result  of  his  own  observation  and  knowledge." 

The  case  called  upon  the  plaintiff  to  satisfj'  the  triers  that  the  pile  of  i 
stones  was  calculated  to  frighten  horses  of  ordinary  gentleness.  The  * 
witness  was  accustomed  to  the  use  of  horses  ;  he  knew  their  character- 
istics ;  he  had  observed  the  effect  produced  upon  them  by  the  sight  of 
piles  of  stones  and  other  similar  objects  ;  his  knowledge  based  upon  ex- 
perience and  observation,  while  not  in  the  highest  sense  professional  or 
scientific,  yet  was  of  the  kind  and  degree  which  all  jurors  cannot  be  pre- 
sumed to  have  ;  he  had  seen  the  pile  of  stones  in  question  ;  he  was  pres- 
ent at  the  time  and  place  of  the  accident,  and  was  an  eye-witness  of  the 
fact  that  the  stones  did  frighten  the  horse  and  put  him  suddenly  bej'ond 
the  control  of  the  plaintiff,  thereby  bringing  his  wagon  in  contact  with 
an  obstruction  and  directly  producing  the  injury  complained  of. 

Having  testified  to  his  knowledge  upon  these  'points,  and  having 
given  the  dimensions  and  location  of  the  pile  of  stones  in  reference  to 
the  travelled  roadway,  we  think  that  the  reasoning  which  permits  un- 
skilled persons  first  to  state  facts  within  their  knowledge,  and  then  to 
base  thereon  an  opinion  as  to  the  mental  soundness  of  an  individual,  as 
to  the  sufficiency  of  a  dam  to  withstand  the  pressure  of  the  water  which 
it  has  detained,  as  to  the  safety  of  a  highway,  and  as  to  the  soundness 
and  strength  of  a  bridge,  Will  permit  this  witness  to  give  an  opinion 
based  upon  his  knowledge  oNaCts,  as  to  whether  this  pile  of  stones  was 
calculated  to  frighten  gentle  horseO  It  would  be  difficult,  if  not  im- 
possible, to  embody  in  words,  so  as  to  be  fully  understood  by  the  triers, 
a  description  of  all  the  appearances  which  make  a  particular  pile  of 
stones  a  source  of  terror  to  gentle  horses  unaccustomed  to  the  sight  of 
such  an  object.  The  fright  is  the  result  of  a  combination  of  form, 
color,  and  relative  position,  which  would  elude  the  effort  of  any  witness 
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clearly  and  fully  to  describe.  Knowledge  of  the  reasons  why  one  ob- 
ject arouses  the  instinct  of  fear  in  a  horse  and  another  does  not,  and 
why  the  pile  of  stones  in  question  should  be  put  in  one  class  or  the 
other,  is  not  presumptively  within  the  knowledge  of  all  jurors.  To 
give  to  a  juror  who  has  neither  had  experience  nor  made  observations 
upon  the  point,  the  dimensions  of  an  object,  and  compel  him  to  find 
therefrom  alone  that  it  would  or  would  not  frighten  gentle  horses,  is  to 
close  other  ordinary  and  important  avenues  to  the  truth. 

Again,  it  is  said  that  the  court  erred  in  permitting  the  plaintiff  to  an- 
swer the  following  questions :  1st,  "  What  objects  usually  make  horses 
shy  according  to  your  experience?"  to  which  he  answered,  "  I  think 
anything  new  put  in  the  road  would  cause  almost  any  horse  to  shy." 
2d,  "  State  whether  or  not  the  pile  of  stones  on  the  road  that  you  saw 
(referring  to  the  time  of  the  accident) ,  was  or  was  not  a  new  object  to 
your  horse,  to  the  best  of  j'our  knowledge  ;  "  to  which  he  answered,  "  I 
think  it  was  a  new  object."  These  questions,  in  form,  called  for  an- 
swers founded  upon  knowledge,  and  were  in  this  respect  unobjection- 
able. The  information  sought  for  bore  upon  the  issue  as  it  tended  to 
prove  the  specific  reason  why  the  pile  of  stones  became  the  source  of 
the  fright.  In  so  far  as  the  answer  to  the  first  question  has  in  it  an 
element  of  opinion,  it  is  admissible  for  reasons  herein  before  given. 
The  plaintiff  had  testified  that  he  had  been  accustomed  to  the  use  of 
horses  all  his  life  and  had  owned  a  great  many,  and  that  he  was  driving 
the  horse  at  the  time  of  the  accident,  and  he  described  his  conduct  on 
that  occasion.  From  knowledge  upon  all  these  points  thus  gained,  he 
adds  that  the  fright  resulted  from  the  fact  that  the  object  was  new  to 
the  sight  of  his  horse. 

Again,  it  is  said  that  the  court  erred  in  allowing  the  plaintiff  to  state 
"  at  what  places  his  horse  had  come  near  moving  trains  of  ears  ;  "  and 
in  allowing  him  to  answer  the  question,  "  How  was  your  horse  affected 
by  the  road-roller?  " 

It  was  a  part  of  his  case  to  prove  the  allegation  that  he  was  driving 
a  gentle  horse  ;  this  made  admissible  evidence  as  to  his  conduct  when 
placed  in  positions  calculated  to  test  his  temper  and  training.  Proof 
was  offered  as  to  two  instances  of  this,  one  that  he  had  been  driven 
near  to  a  moving  locomotive  and  train  of  cars,  and  another  that  he  had 
been  driven  near  to  a  steam  road-roller  when  in  operation,  and  that  he 
was  not  frightened  by  either.  Inasmuch  as  it  was  conceded  that  this 
last  was  an  object  of  terror  to  horses  of  ordinary  gentleness,  we  thinii 
the  testimony  was  relevant  to  the  issue  and  properly  received. 

The  plaintiff  was  also  entitled  to  the  privilege  of  showing  any  circum- 
stance of  time,  place,  or  position  which  rendered  these  tests  most 
thorough  ;  and  if  they  were  made  at  a  point  where  the  moving  locomo- 
tive, by  reason  of  its  being  over  his  head  or  beneath  his  feet,  presented 
itself  in  a  way  especially  calculated  to  frighten  the  horse,  this  might  he 
shown.  Besides,  this  additional  proof  as  to  the  place  where  the  test 
was  made  was  in  the  direction  of  fairness  to  the  defendants  in  giving 
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them  an  opportunity,  if  they  could  successfully  use  it,  to  diminish  or 
destroy  the  value  of  the  experiment.  We  do  not  see  that  the  informa- 
tion thus  given  could  put  upon  them  any  burden  which  they  should  not 
bear.   ...  A  new  trial  is  not  advised. 

In  this  opinion  Cakpentek  and  Foster,  JJ.,  concurred.  Park,  C.  J., 
dissented  as  to  the  admissibility  of  the  opinions  of  the  witnesses,  but 
concurred  in  other  respects.    Phelps,  J.,  did  not  sit.-' 

1  See  Darling  v.  Westmoreland,  ante,  252  ;  Maynard  v.  Biiclc,  ante,  259. 
.  O'Neii,  v.  The  Dry  Dock  R.  R.  Co.,  129  N.  Y.  125  (1891).  Earl,  J.  In  July, 
1889,  while  the  ]ilamtltf  was  a  passenger  in  one  of  the  ears  of  the  defendant  corpora- 
tion, she  was  injured  in  a  collision  between  the  car  and  a  truck  of  the  other  defendant, 
and  she  brought  this  action  to  recover  damages  for  her  injuries,  alleging  that  they  were 
caused  by  the  concurring  negligence  of  both  defendants. 

It  is  not  important  now  to  detail  the  circumstances  attending  the  injury  of  the 
plaintiff.  A  careful  scrutiny  of  the  evidence  leaves  no  doubt  upon  our  minds  that  it 
fairly  tended  to  show  concurring  negligence  of  both  defendants,  and  the  verdict  of  the 
jury,  approved  by  the  General  Terra,  therelore,  concludes  us.  Hence,  we  have  only  to 
consider  whether  any  exceptions  taken  by  the  defendants,  or  either  of  them,  upon  the 
trial  point  out  error. 

The  collision  causing  the  injury  of  the  plaintiff  took  place  white  the  car  was  crossing 
and  the  truck  was  going  up  Broadway.  The  claim  of  the  plaintiff  and  of  the  railroad 
company  was  that  the  driver  of  the  truck  was  negligent  because  he  did  not  keep  the 
truck  out  of  the  way  of  the  car,  and  drove  the  truck  with  its  load  against  the  car. 
Upon  the  trial,  a  witness  was  called  for  the  railroad  company,  of  large  experience  as  an 
owner,  driver,  and  manager  of  trucks  and  well  acquainted  with  the  locality  where  the 
collision  occurred,  and  he  was  asked  this  question  ;  "  Suppose  a  truck  weighing  nine- 
teen hundred  pounds  or  thereabouts,  carrying  a  load  of  thirty-six  hundred  pounds  or 
thereabouts,  and  drawn  by  a  horse  weighing  twelve  to  thirteen  hundred  pounds  or 
thereabouts,  and  that  the  horse  and  truck  were  being  driven  up  Broadway  and  were  at 
the  time  within  one  hundred  feet  south  of  Walker  Street  driving  north,  with  the  horse 
on  a  walk,  and  the  horse  being  a  gentle  and  tractable  animal  under  full  control  at  the 
time,  within  what  distance  could  such  a  truck,  under  such  circumstances,  be  stopped, 
the  pavemeTit  being  wet  by  sprinkling  carts  ? "  This  was  objected  to  on  behalf  of  the 
defendant  Westing  as  "incompetent,  and  that  it  is  not  a  question  for  an  expert,"  and 
the  objection  was  overruled  and  the  witness  answered  :  "  Between  three  and  four  feet." 
This  belongs  to  a  class  of  questions  not  much  to  be  encouraged.  The  answer  to  such  a 
question  can  be  of  but  little  service  to  jurors.  They  are  generally  well  acquainted  with 
such  common  things  as  trucks  and  horses,  and  the  power,  actions,  and  capacity  of 
horses,  which,  particularly  in  the  city  of  New  York,  are  constantly  open  to  observation. 
Yet  we  cannot  say  that  the  expert  witness  did  not  know  more  about  the  subject  of  in- 
quiry than  ordinary  jurors  can  generally  be  supposed  to  know.  The  question  is  barely 
competent,  and  probably  was  not  harmful  ;  and  the  judgment  should  not,  therefore,  be 
reversed  because  the  judge  allowed  it  to  be  answered.  .  .  .  Judgment  affirmed. 

Balt.  Tpk.  v.  State,  71  Md.  p.  584  (1889),  per  Robinson,  J.  (for  the  Court) ;  We 
agree,  also,  with  the  Court  in  its  rulings  in  the  first  and  second  exceptions.  In  the  first 
the  witness  was  asked  whether,  in  his  opinion,  there  was  anything  about  Leister's  wagon 
and  horses,  as  described  by  the  witnesses,  calculated  to  frighten  an  ordinarily  quiet  and 
well-broken  horse.  The  witness  himself  did  not  see  the  wagon  and  horses,  and  if  his 
opinion,  based  on  the  testimony  of  other  witnesses,  was  admissible  at  all,  it  must  be  on 
the-  ground  of  expert  testimony.  But  it  can  hardly  be  said  to  be  admissible  on  this 
gpfeund,  for  whether  a  fonr-horse  wagon  loaded  with  wood  is  calculated  to  frighten  a 
well-broken  horse  was  a  matter  in  regard  to  which  each  juror  was  quite  as  competent 
to  form  an  opinion  as  the  witness  himself.  And  then,  as  to  the  second  exception,  we 
have  said  it  was  the  duty  of  the  defendant  to  make  and  keep  its  road  in  a  safe  condi- 
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CoMMOKWBALTH  V.  Stcrtivant^  1 1 7  Mass.  122  (1875).  Indictment 
for  murder.  Endicott,  J.  .  .  <ll]ie  principal  exception  is  to  the  com- 
petency of  the  evidence  in  regard  to  the  blood-stain.  The  question 
here  is  whether  a  witness,  who  is  familiar  witli  blood,  and  has  exam- 
ined with  a  lens  a  blood-stain  upon  a  coat,  when  it  was  fresh,  can  also 
testify  that  the  appearance  then  indicated  the  direction  from  whicli  it 
came,  and  that  it  came  from  below  upward,  although  he  has  never  ex- 
perimented with  blood  or  other  fluid  in  tliis  respect?^  The  witness  had 
previously  testified  to  its  appearance  at  the  time^Tle  examined  it,  and 
to  the  fact  that  at  the  trial  it  was  not  in  the  same  condition,  some  of 
the  blood  having  been  rubbed  off. 

The  exception  to  the  general  rule  that  witnesses  cannot  give  opinions, 
is  not  confined  to  the  evidence  of  experts  testifying  on  subjects  re- 
quiring special  knowledge,  skill,  or  learning;  but  includes  the. evidence 
of  common  observers,  testifying  to  the  results  of  their  observation 
made  at  the  time  in  regard  to  common  appearances  or  facts,  and  a 
condition  of  things  which  cannot  be  reproduced  and  made  palpable  to 
a  jury.  Such  evidence  has  been  said  to  be  competent  from  necessity-, 
on  the  same  ground  as  the  testimony  of  experts,  as  the  only  method 
of  proving  certain  facts  essential  to  the  proper  administration  of  justice. 
Nor  is  it  a  mere  opinion  which  is  thus  given  bj-  a  witne'ss,  but  a  con- 
clusion of  fact  to  which  his  judgment,  observation,  and  common  knowl- 
edge have  led  him  in  regard  to  a  subject-matter  which  requires  no 
special  learning  or  experiment,  but  which  is  within  the  knowledge  of 
men  in  general.  ^ 

^Very  persolHs  competent  to  express  an  opinion  on  a  question  of 
identity  as  applied  to  persons,  things,  animals,  or  handwriting,  and  ma}' 
give  his  judgment  in  regai-d  to  the  size,  color,  weight  of  objects,  and 
ma}'  estimate  time  and  distances.  He  may  state  his  opinion  in  regard 
to  sounds,  their  character,  from  what  they  proceed,  and  the  direction 
from  which  they  seem  to  come.  State  v.  Shinhorn,  46  N.  H.  497.  The 
correspondence  between  boots  and  footprints  is  a  matter  requiring  no 
peculiar  knowledge,  and  to  which  any  person  caii  testify.  Common- 
Won  for  travellers,  and  if  Grimes'  death  was  caused  ty  its  being  unsafe  and  dangerous, 
—  that  is  to  say,  by  the  negligence  of  the  defendant,  — it  is  no  answer  to  say  that  dur- 
ing the  thirty  years  in  which  Longwell  had  been  the  president  of  the  company  no  com- 
plaint had  been  made  as  to  the  condition  of  the  road  at  the  place  where  the  accident 
happened.     Judgment  affirmed. 

Compare  Ferguson  v.  Hubbell,  128  N.  Y.  507  ;  Roberts  v.  N.  Y.,  Spe.  M.  R.  Co.,  128 
N.  Y.  455.  In  this  last  case  Peckham,  J.  (for  the  Court),  said  :  "We  have  said  lately 
that  the  rules  admitting  the  opinions  of  experts  should  not  bf.  unnecessarily  extended, 
because  experience  has  shown  it  is  much  safer  to  confine  the  testimony  of  witnesses  to 
facts  in  all  cases  where  that  is  practicable,  and  leave  the  jury  to  exercise  their  judg- 
ment and  experience  on  the  facts  proved.  As  is  stated  by  Earl,  J.,  in  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  'It  is  generally  safer  to  take  the  judgments  of  unskilled  jurors 
than  the  opinions  of  hired  and  generally  biased  expert.s.'  "  —  Ed. 
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wealth  V.  Pope,  103  Mass.  440.  So  a  person  not  an  expert  may  give 
his  opinion  whether  certain  hairs  are  human  hairs.  Commonwealth  v. 
Dorset/,  103  Mass.  412.  And  a  witness  may  state  what  he  understood 
by  certain  "expressions,  gestures,  and  intonations,"  and  to  whom  they 
were  applied ;  otherwise  the  jury  could  not  fully  understand  their  mean- 
ing.    Leonard  \.  Allen,  11  Cush.  241. 

In  this  connection  may  be  noticed  a  large  class  of  cases,  where,  from 
certain  appearances  more  or  less  difficult  to  describe  in  words,  witnesses 
Iiave  been  permitted  to  state  their  conclusions  in  relation  to  indications 
of  disease  or  health,  and  the  condition  or  qualities  of  animals  or  per-, 
sons.  As,  when  a  witness  testifies  that  a  horse's  foot  appeared  to  be 
diseased,  he  states  a  matter  of  fact,  open  to  the  observation  of  com- 
mon men.  'Willis  v.  Quimby,  31  N.  H.  485.  And  it  is  proper  for  a 
witness  to  give  his  opinion  that  a  horse  appeared  to  be  sulkj-  and  not 
frightened  at  the  time  of  an  accident ;  Whittier  v.  Franklin,  46  N.  H. 
28  ;  or  he  may  testify  as  to  the  qualities  and  appearance  of  a  horse. 
State  V.  Avery,  44  N.  H.  392.  In  Currier  v.  Boston  &  Madne  Rail- 
road, 34  N.  H.  498,  it  is  said  that  the  question  whether  there  was  hard 
pan  in  an  excavation  does  not  ask  for  an  opinion,  but  seeks  for  facts 
within  the  knowledge  of  the  witness,  and  of  which  the  knowledge  may 
be  obtained  by  common  observation.  It  is  competent  for  a  witness  to 
testify  to  the  condition  of  health  of  a  person,  and  that  he  is  ill  or  dis- 
abled, or  has  a  fever,  or  is  destitute  and  in  need  of  relief;  Parker  v. 
Boston's  Hingham  Steamboat  Co.,  109  Mass.  449;  Wilkinson  v. 
Moseley,  30  Ala.  562 ;  Barker  v.  Coleman,  35  Ala.  221  ;  Autauga 
County  V.  Davis,  32  Ala.  703  ;  and  one  may  testifj'  that  another  acted 
as  if  she  felt  ver}'  sad.  Culver  v.  Dwight,  6  Gray,  444.  So  those 
who  have  observed  the  relations  and  conduct  of  two  persons  to  each 
other  maj'  testify  whether,  in  their  opinion,  one  was  attached  to  the 
other.  And  in  WKee  v.  Nelson,  4  Cowen,  355,  the  court  say  :  "  The 
opinion  of  witnesses  on  this  subject  must  be  derived  from  a  series  of 
instances  passing  under  their  observation,  which  yet  they  never  could 
detail  to  a  jury."  See  Trelawneyy.  Colman,  2  Stark.  191.  A  witness 
may  also  give  his  judgment  whether  a  person  was  intoxicated  at  a  given 
time  ;  People  v.  Eastwood,  4  Kernan,  562  ;  or  whether  he  noticed  any 
change  in  the  intelligence  or  understanding,  or  anj'  want  of  coherence 
in  the  remarks  of  another.  Barker  v.  Comins,  110  Mass.  477  ;  Nash 
V.  Sunt,  116  Mass.  237. 

In  Steamboat  Clipper  v.  Logan,  18  Ohio,  375,  it  was  held  that  a 
person  who  had  been  a  captain  and  engineer  of  a  steamboat,  having 
examined  a  boat  after  injury  by  collision,  may  state  his  opinion  as  to 
the  direction  from  which  the  boat  was  struck  at  the  time  of  the  col- 
lision. There  was  no  evidence  that  the  witness  had  any  special  knowl- 
edge in  regard  to  collisions,  through  observation  or  experiment;  and 
the  court  does  not  rest  the  decision  on  the  ground  that  the  witness  was 
an  expert;  but  saj-a  there  is  "no  objection  to  calling  these  men  ex- 
perts, if  the  name  will  render  their  testimony  more  unexceptionable ; 
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but  it  is  not  true  as  a  legal  proposition  that  no  one  but  an  expert  can 
give  an  opinion  to  a  jury.  From  the  necessity  of  the  case,  testimony 
must  occasionally  be  a  compound  of  fact  and  opinion."  And  the  court 
say  that  they  can  give  no  better  illustration  of  their  meaning  than  by 
the  use  of  the  language  in  M'lTee  v.  Nelson,  a  portion  of  which  is 
quoted  above. 

Where,  immediately  after  the  collision  of  two  boats,  a  person  looked 
at  their  condition,  he  was  permitted  to  testifj^  to  the  impression  made 
upon  his  mind  as  to  the  position  in  which  they  came  together.  Fatrick 
V.  The  John  Q.  Adams,  19  Mo.  73. 

It  would  seem  to  be  within  the  knowledge  of  men  in  general,  when 
looking  at  the  effects  of  a  blow  upon  a  solid  bod^',  to  deternline  from 
the  external  marks '  and  indications,  if  an^-  exist,  the  direction  from 
which  it  came.  In  the  great  majority  of  cases  these  indications  are 
distinct  and  plain,  and  to  observe  them  is  within  the  constant  experi- 
ence of  men.  Take  the  case  of  a  heavy  body  striking  on  the  ground. 
A  falling  shot  or  fragment  of  rock  leaves  a  very  different  mark,  ac- 
cording as  it  strikes  the  ground  vertically  or  at  an  angle  ;  and  if  at  an 
angle,  the  general  direction  from  which  it  came  would  be  apparent  to 
the  common  eye.  In  like  manner,  a  contusion  on  an  upright  surface 
might  plainly  indicate  the  direction  of  the  blow.  Suppose  the  panel  of 
a  carriage  door  is  broken  in  by  a  collision  ;  different  appearances  would 
follow  from  a  horizontal  blow  delivered  at  right  angles,  than  from  a 
blow  from  the  frqnt  or  rear,  from  above  or  below.  Such  appearances 
the  common  observer  can  detect,'Some  more  accuratelj'  and  clearly  than 
others,  but  it  is  presumed  to  be  within  the  power  of  all ;  and  the  opinion 
of  an  expert,  who  has  experimented  by  blows  on  similar  surfaces,  and 
is  learned  in  the  law  of  forces,  is  not  necessary  or  required.  If  the 
panel  itself  is  introduced  to  the  jury,  tliej-  are  competent  and  able  to 
decide  the  question.  If  it  cannot  be,  the  witness  who  saw  it  may 
describe,  as  well  as  he  can,  what  he  saw,  and  state  the  conclusion  he 
formed  at  the  time. 

It  would  also  seem  to  be  within  the  range  of  common  knowledge  to 
observe  and  understand  those  appearances,  in  marks  or  stains  caused 
by  bipod  or  other  fluids,  which  indicate  the  direction  from  which  they 
came,  if  impelled  by  force. 

No  one  would  question  the  fact  that  water  passing  over  the  Surface 
of  ground  may  and  does,  according  to  its  force,  leave  clear  and  de- 
cisive indications  of  the  direction  of  its  passage.  The  dry  bed  of  a 
mountain  torrent,  or  the  track  of  a  freshet,  clearly  indicates  the  direc- 
tion of  the  stream.  And  it  is  the  same  when  propelled  artificially  by 
force,  as  from  an  engine.  When  the  force  is  not  great  enough  to 
disturb  or  displace  the  surface  of  the  soil,  the  direction  may  be  cleai-ly 
discernible,  when  fresh,  by  the  character  of  the  marks,  stains,  or  moist- 
ure it  leaves  upon  the  ground.  These  may  not  all  easily  be  described 
in  words,  but  may  convey  a  distinct  and  decided  impression  to  the 
mind  at  the  time. 
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A  bucket  of  water  thrown  upon  the  ground,  particularly'  if  thrown 
with  force,  would  leave  indications  of  the  direction  from  which  it  came, 
evident  to  the  most  casual  observer.  These  would  be  more  apparent 
if  it  congealed  upon  falling,  and  so  became  fixed  and  easily  traced. 
So  if  a  drop  or  small  body  of  water  or  other  fluid  is  thrown  with  force 
against  a  perpendicular  surface,  as  against  the  side  of  a  building,  or 
against  clothing  upon  the  person  in  an  upright  position,  indications  of 
its  direction  would  appear.  Whether  it  is  thrown  fairlj'  against  the 
surface,  or  from  above  or  below,  or  diagonally',  it  is  common  knowledge 
that  it  will  leave  different  marks  or  traces  of  its  progress  and  direction. 
These  marks  will  be  the  more  easily  discerned  if  made  by  a  fluid  thicker 
than  water,  and  will  remain  longer,  and  be  more  conspicuous  if  it  is 
such  as  to  leave  a  stain,  or  if  the  surface  is  rough  or  uneven,  so  as  to 
retard  it  or  check  it  in  its  course. 

There  is  no  question  of  science  or  learning  necessarily  involved  in 
the  understanding  of  these  indications ;  if  visible,  they  are  easily  un- 
derstood. The  only  question  is.  Were  the  common  indications  visible, 
from  which  direction  may  be  inferred?  It  ma}-  be  diiBcult  in  a  given 
case  to  distinguish  them  without  the  most  careful  observation  ;  but  if 
seen  by  the  witness,  they  may  be  testified  to.  It  maj-  also  be  more 
diflScult  to  detect  them  on  an  upright  surface,  but  that  goes  to  the  de- 
gree or  weight  of  the  evidence,  not  to  its  competencj'.  Fryer  v. 
Gathercole,  4  Exch.  262. 

Blood  is  a  fluid  which  coagulates  and  stiffens  rapidlj'  when  exposed 
to  the  air,  and  might  therefore  more  decidedly  give  indications  of  its 
direction.  If  such  indications  do  appear,  there  would  seem  to  be  no  ob- 
jection that  a  witness  acquainted  with  the  peculiar  properties  of  blood,  as 
the  common  mind  is  acquainted  with  more  familiar  fluids,  should  testify 
to  them  without  having  actually  seen  or  made  experiments  in  regard  to  it. 

The  cases  which  have  been  cited  are  limited  to  those  instances  where 
common  observers,  having  special  opportunity  for  observation,  but  not 
experts  having  special  learning,  have  been  permitted  to  testify  to  their 
ppinions,  as  conclusions  of  fact. 

The  competency  of  this  evidence  rests  upon  two  necessary  conditions : 
first,  that  the  su*ect-matter  to  which  the  testimony  relates  cannot  be 
reproduced  or  described  to  the  jury  preciselj-  as  it  appeared  to  the  wit- 
ness at  the  time  ;  and  second,  that  the  facts  upon  which  the  witness  is 
called  to  express  his  opinion,  are  such  as  men  in  general  are  capable  of 
comprehending  and  understanding. 

When  these  conditions  have  been  complied  with  or  fulfilled  in  a  given 
ease,  the  court  must  then  pass  upon  the  question  whether  the  witness 
bad  the  opportunity  and  means  of  inquiry,  and  was  careful  and  intelli- 
gent in  his  observation  and  examination.  It  is  not  the  mere  qualifica- 
tion of  the  witness,  but  the  extent  and  thoroughness  of  ins  examination 
into  the  specific  facts  to  which  thajnqniry  relates,  and  the  general  char- 
acter of  those  facts,  as  affording  to  one,  having  his  opportunity  to 
judge,  the  requisite  means  to  form  an  opinion. 
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The  same  rule  applies  to  this  class  of  testimony  as  to  the  testimonj' 
of  experts  ;  whether  the  expert  is  competent  by  his  study  or  business, 
and  whether  he  has  qualified  himself  to  testify-,  or  had  proper  oppor- 
tunitj'  to  examine,  are  preliminary  questions  for  the  court.  So  when 
witnesses  to  the  value  of  land  or  property  or  handwriting  are  called, 
to  which  all  men  may  testify,  if  they  have  information  on  the  subject- 
matter  of  inquiry,  their  qualification  to  give  an  opinion  must  be  first 
decided  by  the  court  at  the  trial.  In  all  these  cases  the  element  of  fact 
involved  is  to  be  decided  by  the  court,  upon  which  the  capacity  to  tes- 
tify depends.  And  the  decision  at  the  trial,  like  all  decisions  of  this 
character,  is  final  and  conclusive,  unless  upon  a  report  of  all  the  evi- 
dence it  is  shown  to  be  without  foundation,  or  is  based  on  some  errone- 
ous application  of  legal  principles.  Nunes  v.  Perry,  113  Mass.  274, 
and  cases  cited ;  Commonwealth  v.  Goe,  115  Mass.  481  ;  Swan  v. 
Middlesex,  101  Mass.  173,  177. 

In  the  case  at  bar  the  admission  of  the  evidence  by  the  court  involved 
the  decision :  (1)  that  the  stain  was  not  in  the  same  condition,  and  did 
not  exhibit  the  same  appearance  at  the  trial  as  it  did  when  examined 
bj'  the  witness,  and  cannot  be  reproduced  to  the  jury :  upon  this  as  a 
matter  of  fact  there  is  no  question ;  (2)  that  the  stain  might  in  itself 
furnish  indications  from  what  direction  it  came,  capable  of  being  ob- 
served bj-  a  witness,  who  though  familiar  with  blood  and  its  qualities, 
had  not  made  or  seen  experiments  made  with  it  or  other  fluids  in  this 
respect ;  and  (3)  that  the  witness  had  made  that  thorough,  careful,  and 
intelligent  observation  of  the  appearances,  which  would  entitle  him  to 
testify.  We  must  take  the  decision  of  the  court  on  this  last  point  to 
be  conclusive. 

Whether  the  reasons  the  witness  gave  for  his  opiniqn  of  the  direction 
of  the  stain  were  sound  or  unsound,  does  not  affect  the  question  of 
competencj',  and  of  course  the  defendant  had  full  opportunity  to  test 
him  by  cross-examination,  or  to  show  by  evidence  or  argument  that  his 
reasons  were  unsound.' 


VANDINE  V.  BURPEE. 

Supreme  Judicial  Court  of  Massachusetts.     1847. 

[Exported  13  Met.  288.] 

IThis  was  an  action  of  trespass  upon  the  case,  brought  against  Amos 
Binney  and  Nathaniel  Burpee  to  recover  damages  for  injury  alleged  to 
be  done  to  the  plaintiffs  garden  and  nursery  in  Cambridge,  by  smoke, 
heat,  and  gas,  proceeding  from  their  brick  kilns,  made  and  burnt  in  a 
brick  yard  near  said  garden)  T^  defendants  severally  pleaded  the 
general  issue.   .   .  .  The  ^aSfes^ailtdJ  oh  the  trial,  introduced   as  wit- 

1  See  People  v.  Gonzalez,  35  N.  Y.  49  (1866).  —  Ed. 
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nesses,  Thomas  Willett  and  Samuel  Walker,  two  experienced  garden- 
ers, who  had  spent  much  time  in  raising,  grafting,  and  cultivating  fruit- 
trees,  shrubs,  and  plants,  and  who  had  examined  the  plaintiff's  garden 
and  nursery,  in  Jul}',  184ai  after  the  burning  of  Burpee's  brick  kiln. 
They  testified,  without  otyection  from  the  defendants,  to  the  injurj-  to 
the  trees,  fruit,  and  vegetation,  which  they  severally  noticed  at  the  time 
of  their  examination,  and  that  in  their  opinion,  such  injury  would  be 
likely  to  be  produced  by  the  smoke,  heat,  and  gas  from  the  burning  of 
said  brick  kiln,  in  the  state  of  the  weather  before  mentioned.  CA«d  they 
were  thereupon  inquired  of  by  the  plaintiff,  what  was  the  amount  of 
damage,  by  the  injury  of  which  the}*  had  before  testified.  This  ques- 
tion was  objected  to  bj'  the  defendants,  as  being  mere  opinion  as  to  the 
amount  of  damage  ;  but  the  court  ruled  that  it  was  admissible,  and  the 
question  was  pjat  to,  and  answered  bj-,  each  of  said  witnesses.  The  de- 
fendant Burpegjalleged  exceptions  to  the  ruling  of  the  court. 

Buttrick,  for  Burpee.     Mellen  and  E:  R.  Hoar,  for  the  plaintiff. 

Dewey,  J.  The  only  objection  now  urged  to  the  ruling  at  the  trial 
is  the  admission  of  the  testimony  of  Willett  and  Walker,  as  to  their 
opinion  of  the  amount  of  damages  sustained  by  the  plaintiff,  by  the  in- 
juries which  they  had  already  specified  in  detail.  As  a  general  rule, 
witnesses  are  to  testify  to  facts,  and  the  jury  are  to  draw  the  inferences 
and  form  the  opinions  which  are  to  govern  the  case.  In  the  applica- 
tion of  this  principle,  it  has  been  sometimes  supposed  that  it  should  be 
carried  so  far  as  to  exclude  the  opinion  of  witnesses  as  to  the  value  of 
property  which  is  in  controversy  ;  and  decisions  to  this  effect  are  found 
in  the  New  Hampshire  Reports.  3  N.  Hamp.  349.;  6  N.  Hamp.  462  ; 
10  N.  Hamp.  130;  11  N.  Hamp.  397.  The  cases  cited  from  8  Shep- 
ley,  23  Wend.  354,  and  14  S.  &  R.,  sanction  the  contrary  doctrine.  It 
seems  to  us  that  it  would  be  impracticable  to  dispense  with  this  species 
of  testimony,  in  many  actions  of  trover  for  personal  property,  where  no 
detail  of  facts  could  adequatelj'  inform  the  jury  of  the  value  of  the  arti- 
cles. The  opinion  of  a  witness,  as  to  the  value  of  a  horse,  is  much 
more  satisfactorj'  evidence  than  a  detailed  statement  of  his  size,  color, 
age,  &c.,  to  give  the  jury  the  requisite  information,  to  enable  them  to 
assess  damages  for  the  conversion  of  such  a  horse.  Qn  the  present 
case,  the  evidence  of  opinion  was  offered  under  the  mosOavorable  cir- 
cumstances for  its  admission.  The  witnesses  were  men  having  practi- 
cal experience  with  the  subject  of  cultivating  fruit-trees  and  shrubs ; 
they  had  already  stated,  in  detail,  to  the  jury,  the  nature  and  extent  of 
the  injury,  so  far  as  description  of  that  kind  could  give  information  ; 
and  to  this  they  were  allowed  to  add  also  their  opinion  as  to  the  amount 
of  damage  occasioned  by  the  injury,  of  which  they  had  before  testified. 
The  court  are  of  opinion  that  the  testimony  was  competent^ 

Exceptions  overruled,} 

1  "  It  is  well  settled  in  this  Commonwealth  that,  when  the  value  of  real  estate  is  in 
controversy,  opinions  of  persons  acquainted  with  its  value  are  admissible  in  evidence. 
These  opinions  are  admitted,  not  as  being  the  opinions  of  experts,  strictly  so  called. 
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WHITNEY  V.  THACHEE. 

Supreme  Jddicial  Coukt  of  Massachusetts.     1875. 

[Reported  117  Mass.  523.]  i  .^ 

CoNTKACT.  .  .  .  Upon  the  question  of  dE|,mag(?s,  the  plaintiflfs  intro- 
duced testimony  to  show  that  the  true  market  value  of  the  bags  in  gold 
in  bond  at  the  time  of  the  defendants'  refusal  to  pay  the  bill  on  June  20, 
and  also  on  June  27,  when  they-refused  to  comply  with  the  contract, 
was  from  3  to  3|-  cents  gold  per  bag  less  than  the  contract  pric^  And 
this  they  claimed  as  the  measure  of  damages.    Among  the  other  wit- 

for  they  are  not  founded  on  special  study  or  trainiug  or  professional  experience  ;  but 
rather  from  necessity,  upon  the  ground  that  they  depend  upon  knowledge  which  any 
one  may  acquire,  but  which  the  jury  nay-not  have,  AudJ,hat^they_are  the  m,Qst,S2itis; 
factory,  and  often  the  onJyaffiainable,  evidence  of  the  fact  to  be  proved.-  DwigM  v. 
County  Commissioners,  11  Cash.  203;  ShattucJc  v.  Stoneham  Branch  Railroad  Co.,  6 
Allen,  116,  117;  Whitman  v.  Boston  &  Main^  Railroad,  7  Allen,  316,  and  cases  there 
cited.  The  same  rule  has  prevailed  in  courts  of  authority  in  other  States.  Kellogg  v. 
Krauser,  14  S.  &  E.  137;  Warren  v.  Wheeler,  21  Maine,  484  ;  Clark  v.  Baird,  5  Selden, 
183."  —Per  GbaY,  J.  (for  the  Court),  in  Swan  v.,  Middlesex,  101  Mass.  p.  177  (1869). 

"  Whenever  the  value  of  any  peculiar  kind  of  property,  which  may  not  be  presumed 
to  be  within  the  actual  knowledge  of  all  jurors,  is  in  issue,  the  testimony  of  witnesses 
acquainted  with  the  value  of  similar  property  is  admissible,  although  they  have  never 
seen  the  very  article  in  question.  Beecher  v.  Denniston,  13  Gray,  354  ;  Fitchburg  Rail- 
road Co.  V.  Freeman,  12  Gray,  401  ;  Brady  v.  Brady,  8  Allen,  101 ;  Cornell  v.  Dean,  105 
Mass.  435  ;  Zawtonv.  Chase,  108  Mass.  238.  A  witness,  having  the  requisite  knowl- 
edge and  experience,  may  always  be  examined  by  hypothetical  questions,  even  if  he  has 
not  seen  the  particular  subject  to  which  the  trial  relates,  and  has  not  heard  all  the  other 
evidence  given  in  the  case.  Woodbury  v.  Obear,  7  Gray,  467  ;  Eunt  v.  Lowell  Gas 
Light  Co.,  8  Allen,  169,  172."  —  Per  Gbay,  C.  J.  (forthe  Court),  in  Miller  v.  Smith,  112 
Mass.  p.  475  (1873). 

"The  first  question  arising  in  this  case  is  upon  an  exception  to  evidence.  Nehemiah 
Smith  testified  for  the  plaintiff,  that  he  had  examined  the  tavern  stand  with  a  view  of 
buying  it.  '  It  was  worth  |1,000,  if  it  extended  to  the  race  and  trees.  The  strip  taken 
off  would  reduce  it  one-fourth.'  This  testimony  was  objected  to,  on  the  ground  that 
the  amount  of  damage  cannot  be  ascertained  by  the  opinion  of  the  witness.  The  objec- 
tion was  overruled  and  the  defendant  excepted.  .  .  .  The  grounds  upon  which  opinions 
involving  scientific  knowledge  are  received  in  evidence  are  vrell  shown  in  Norman  v. 
Wells,  and  Lincoln  v.  Saratoga  R.  R.  Co.,  and  also  in  the  opinion  of  Senator  Vei-plauck 
in  Mayor,  ^c.  of  New  York  v.  Pentz,  24  Wend.  673,  to  rest  upon  a  natural  foundation. 
The  very  notion  of  science  springs  from  the  recognition  of  the  existence  of  general 
ti-uths  and  laws,  to  which  the  relations  of  things  to  and  their  operation  upon  each  other 
conform.  These  laws  or  truths,  ascertained  by  the  investigations  of  men  devoted  to 
particular  departments  of  Inquiry,  constitute  science.  In  different  branches  of  knowl- 
edge, different  degrees  of  certainty  are  attainable.  In  mathematics,  for  instance,  exact 
certainty  is  attained,  while  in  medicine  we  are  compelled,  from  the  nature  of  the  sub- 
ject, to  rest  satisfied  with  a  less  degree  of  certainty.  In  every  case  the  scientific  wit- 
ness brings  the  result  of  the  previous  investigation  of  general  truths  or  laws  to  aid  the 
particular  inquiry.     In  case  of  death,  the  physician,  from  an  examination  of  the  body 


1  A  part  of  the  case  is  omitted. 
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nesses  to  this  point  the  plaintiffs'scgUed  two  witnesses,  who  both  testi- 
fied that  thej'  were,  and  for  seven  or  eight  j-ears  last  past  had  been, 
merchandise  brokers  in  Boston,  and  members  of  firms  which  had  houses 
established  in  Boston  and  New  York,  and  that  the^-  were  conversant 
with  the  market  value  of  sales  of  gunny  bags  in  the  New  York  market 
during  said  time  from  daily  price  current  lists  and  returns  of  sales  daily 
furnished  them  in  Boston  from  their  New  York  houses ;  whereupon  the 
defendants'  counsel  objected  to  their  competency'  as  witnesses  to  testifj'^ 
to  the  market  value  of  gunny  bags  in  the  New  York  market  at  the  time 
aforesgi^;  but  the  judge  permitted  them,  to  testify'.  These  witnesses 
testified  that  there  were  no  actual  sales  of  gunny  bags  in  the  New 
York  market  during  the  month  of  June,  1872  ;  but  the  price  for 
which  they  were  offered  was  14  cents  per  bag  in  currency,  dutj-  paid  by 
the  seller,  which,  taking  the  then  price  of  gold  at  114  currenc}-,  would 
make  the  value  of  gunny  bags  at  that  time  from  8  to  8^  cents  per  bag 

or  from  the  appearance  of  its  parts  as  proved  by  witnesses,  speaks  as  to  the  cause  of 
death,  as  that  it  was  produced  by  poison  or  by  disease.  In  such  a  case  the  substance 
of  his  testimony  is  that  those  appearances,  seen  by  himself  in  the  body  or  proved  to 
exist  there  either  generally  or  universally,  have  been  observed  to  accompany  death  pro- 
duced by  such  poison  or  disease.  It  is  the  general  or  universal  fact  which  science  sup- 
plies to  him,  and  which  through  him  is  made  available  to  the  jury.  And  moreover,  as 
the  application  no  less  than  the  original  recognition  of  these  matters  of  soieutilic  knowl- 
edge  requires  trained  habits  of  observation,  and  that  skill  which  does  not  exist  without 
experience,  the  scientific  witness  is  allowed  to  form  a  complex  judgment  upon  the  mat- 
ter in  hand,  embracing  both  the  general  truths  of  his  science  and  their  particular  appli- 
cation to  the  facts  presented  to  him,  which  takes  the  shape  of  opinion  or  judgment  that 
in  the  particular  case  death  did  or  did  not  result  from  such  -a  poison  or  such  a  disease. 
In  all  these  cases  of  inquiry  as  to  scientific  opinion,  without  exception,  I  believe,  the 
witness  need  know  nothing,  of  his  own  knowledge,  as  to  the  facts  of  the  particular 
case.  His  opinion  may  be  given  as  to  hypothetical  cases,  or  upon  any  view  of  the  facts 
in  evidence  as  established  or  supposed  to  be  established  by  other  witnesses,  though  of 
course  so  given  its  weight  may  be  much  less  than  where  he  can  speak  both  to  the  par- 
ticular facts  and  to  the  proper  scientific  interpretation  of  them.  Evidence  of  opinion 
is  also  recognized  as  proper  on  the  same  ground  of  necessity  in  cases  where  language  is 
not  adapted  to  convey  those  circumstances  on  which  the  judgment  must  be  formed.  la 
questions  of  identity  of  persons  or  things,  language  is  wholly  incapable  to  convey  the 
appearances  and  sensible  marks  on  which  alone  an  intelligent  judgment  can  be  formed. 
So  too  in  respect  to  handwriting,  who  would  undertake  to  describe  in  words  the  ground 
upon  which  he  recognizes  his  own,  with  any  expectation  by  that  means  of  enabling  an- 
other person  to  pronounce  upon  its  genuineness  ?  In  these  cases  the  opinion  of  the 
witness  is  received  because  there  are  no  other  means  of  investigation  adapted  to  the 
inquiry.  24  Wend.  675.  Opinions  as  to  the  value  of  a  specific  thing  expressed  by 
a  witness  acquainted  with  that  thing  stand  much  upon  the  same  principle.  To  take 
the  case  put  in  Vandine  v.  Burpee,  above  cited,  as  to  the  value  of  a  horse,  a.  whole 
volume  of  descriptive  testimony  about  the  horse  would  be  not  so  likely  to  guide  a 
jury  to  a  true  estimate  of  his  value  as  the  testimony  of  a  single  witness,  acquainted 
with  the  animal  and  speaking  his  judgment  as  to  the  value.  Upon  this  ground,  as 
well  as  upon  that  of  superior  convenience  and  the  constant  reception  of  such  testimony 
upon  trials  without  objection,  a  tacit  but  strong  proof  of  its  propriety,  it  must  be 
deemed  established  that,  upon  a  question  of  value,  the  opinion  of  a  witness  who  has 
seen  the  thing  in  question  and  is  acquainted  with  the  value  of  similar  things  is  not 
incompetent  to  be  submitted  to  a  jury."  —  Per  Johnson,  J.  (for  the  Court),  in  Glark 
V.  Baird,  9  N.  Y.  p.  185  (1863).  —  Ed. 
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gold  in  bond  cash.  To  this  evidence  the  defendants'  counsel  objected, 
but  the  judge  admitted  it.  .  .  .  The  jury  returned  a  verdict  for  the 
plaintiffs  ;  and  the  defendants  alleged  exceptions. 

E.  D.  /Smith,  for  the  defendants.     M  D.  Sohier,  and  H.  H.  Cur- 
rier, for  the  plaintiffs. 

Wells,  J.  .  .  .  The  exception  on  account  of  the  evidence  admitted 
to  show  the  fall  in  the  price  of  gunny  bags  is  presented  in  several 
aspects.  1.  We  see  no  reason  why  merchandise  brokers  in  Boston, 
members  of  firms  doing  business  and  having  houses  established  both  in 
Boston  and  New  York,  might  not  properly  be  admitted  to  testify  as  to 
the  market  value,  at  a  particular  date,  of  an  article  of  merchandise 
with  which  they  were  familiar,  even  though  their  knowledge  was  chiefly 
obtained  from  "■  daily  price  current  lists  and  returns  of  sales  daily  fur- 
nished them  in  Boston  from  their  New  York  houses^."  It  is  not  neces- 
sary,  in  order  to  qualify  one  to  give  an  opinion  as  to  values,  that  his 
information  should  be  of  such  a  direct  character  as  would  make  it  com- 
petent in  itself  as  primary  evideni^  '4lig.tfa^  experience_whidi_he_ 
acquires  in  the  ordinarj^cond.uct_QJLaffairs,  and  frqm~ineans  of  informa- 
tion'scrdli'arafe  usually  relied  on  by  men  engaged  iii  business,  for  the 
conduct  of  that  business,  that  qualifies  him  to  testifyl^)  ^.  An  unac- 
cepted offer,  as  an  isolated  transaction,  is  not  competent  evidence  upon 
the  question  of  value.  But  in  a  market  regularly  attended  b^'  buyers 
and  sellers,  an  offer  as  well  as  a  sale  of  an  article  of  recognized  uni- 
form character,  constantly  bought  and  sold  in  that  market  so  as  to 
have  a  place  upon  the  daily  price  current  lists,  may  serve  to  show 
that  the  market  value  of  that  article  did  not  then  exceed  the  price 
at  which  it  was  offered.  Jt  is'  admissible  because  of  its  publicity, 
and  the  presumption  of  the  presence  of  dealers  ready  to  purchase, 
and  who  would  have  done  so  if  the  offer  had  been  below  the  market 
value.  That  dealers  are  themselves  guided  in  their  transactions  by 
such  indications  of  the  state  of  the  market  makes  the  fact  one  that 
maj'  properly  be  considered  in  evidence.  3.  The  objection  that  this 
evidence  did  not  tend  to  show  the  value  of  similar  goods  in  bond 
and  for  gold,  is  not  tenable ;  at  most,  it  only  touches  the  weight  and 
effect  01'  the  testimony.  The  fact  that  the  sales  quoted  were  for  cur- 
rency, "duty  paid  by  the  seller,"  does  not  necessarily  imply  that  the 
goods  were  not  in  bond  at  the  time.  If  they  were  so,  the  difference  in 
both  respects  was  a  mere  matter  of  computation.  If  they  were  not, 
and  that  fact  would  make  any  appreciable  difference  in  the  market 
value,  we  see  no  reason  why  witnesses  who  were  engaged  in  the  trade 
might  not  readily  estimate  that  element  of  difference,  and  we  must 
presume  that  they  did  so.  There  is  nothing  in  the  case  to  show  that 
they  were  not  competent  for  that  purpose.  The  objection  to  the  testi- 
mony on  this  point,  as  taken  at  the  trial,  does  not  appear  to  have  been 
upon  the  ground  that  it  was  hearsay. 

Exceptions  overruled} 

1  And  so  Eoxsie  v.  Empire  iMmler  Co.,  41  Minn.  548  (1889) ;  CentroJ,,  R.  R.  <fcc. 
Co.  V.  Skellie,  86  Ga.  686  (1891).    In  Sissm  v.  Cleveland,  &c.  R.  R.  Co.,  14  Mich.  489 
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CONNECTICUT,  &c.  LIFE  INSURANCE  CO.  v.  LATHROP. 

SUPEEMB   COUKT   OF  THE   UNITED    StATBS.       1884. 
[Bepm-ted  111  U.  S.  612.]  i 

[In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri.] 

This  was  a  writ  of  error  from  a  judgment  in  favor  of  Helen  Pitkin, 
the  beneficiary  in  two  policies  issued  bj'  the  Connecticut  Mutual  Life 
Insurance  Companj'  upon  the  life  of  her  husband,  —  one,  on  the  10th 
day  of  August,  1866,  for  the  sum  of  $5,000 ;  and  the  other,  on  the 
24th  day  of  September,  1873,  for  the  sum  of  $423.  The  insured, 
George  E.  Pitkin,  died  on  the  29th  day  of  September,  1878.  After  the 
ease  came  to  this  court  the  beneflciarj'  in  the  policies  died,  and  there 
was  a  revivor  against  her  personal  representative.  The  defence  was 
the  same  as  to  each  policy.  Briefly  stated,  it  was  this  ^Jhat  the  policy 
expressly  provides  that  in  case  the  insured  shall,  after  its  execution, 
become  so  far  intemperate  as  to  impair  his  health,  or  induce  delirium 
tremens,  or  should  die  by  his  ow'n  hand,  it  shall  be  void  and  of  no 
effect ;  that,  after  its  execution  and  deliveiy,  he  did  become  so  far  in- 
temperate as  to  impair  his  health,  and  induce  delirium,  tremens^  also, 
that  he  died  by  his  own  hand,  because  with  premeditation  and  deliber- 
ation, he  shot  himself  through  the  head  with  a  bullet  discharged  by 
himself  from  a  pistol,  by  reason  whel-eof  he  died.  Further,  that  the 
affirmative  answer  by  plaintifi",  in  her  application  for  insurance,  to  the 
question,  whether  the  insured  was  then  and  had  alwaj-s  been  of  temper- 
ate habits,"^eing  false  and  untrue,  the  contract  was  annulled  ;  because, 
bj'  its  terms,  the  policy  was  to  become  void  if  the  statements  and  repre- 
sentations in  the  application  —  constituting  the  basis  of  the  contract  be- 
tween the  parties  —  were  not  in  all  respects  true  and  correct.  The 
plaintiff,  in  her  replj',  put  in  issue  all  the  material  allegations  of  the 
answer,  except  that  alleging  the  self-destruction  of  her  husband  ;  as  to 
which  she  averred  that,  "  at  the  time  he  committed  said  act  of  self- 
destruction,  and  with  referenfc'e  thereto,"  he  "  was  not  in  possession  of 
his  mental  faculties,  and  was  not  responsible  for  said , act. "^^^  the  trial! 
the  plaintiff  oflered  in  evidence  the  opinions  of  non-professional  wit-1 
nesses  who  were  not  experts  as  to  the  condition  of  Pitkin's  mind  at  the] 
time  when  he  killed  himself,  whether  he  was  sane  or  insane.  This  evi- 
dence was  admitted  and  excepted  to.  At  the  close  of  the  plaintifTs 
evidence  the  defendant's  counsel  moved  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant.     This  was  refused  and  the  refusal  excepted 

(1866),  it  was  held  that  market  reports  in  the  newspapers  are  admissible.     Compare 
Cliquots  Champagne,  3  Wall.  114  ;  Fennerstein's  Champagne,  ib.  145  (1865),  and  com- 
ments on  these  cases  in  Chaffee  v.  W.  S.,  18  Wall.  p.  542  (1873).  —  Ed. 
1  A  part  of  the  case  is  omitted. 
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to.    A  verdict  was  returned  for  plaintiff.    The  defendant  sued  out  this 
writ  of  error. 

Mr.  Jeff  Chancer.,  for  plaintiff  in  error.  Mr.  J.  Brumbach  {Mr. 
Wallace  Pratt  and  Mr.  Gardiner  JLathrop  were  with  him),  for  defend- 
ant in  error. 

Harlan,  J.  .  .  .  %js,  contended,  in  behalf  of  plaintiff  in  error,  that 
the  impressions  and  opinions  of  these  non-professional  witnesses  as  to 
the  mental  condition  of  the  insured,  although  accompanied  by  a  state- 
ment of  the  grounds  upon  whi^h  they  rested,  were  incompetent  as 
evidence  of  the  fact  of  insanit^^  This  question  was  substantially  pre- 
sented in  Insurance  Company  v.  Model  [95  U.  S.  232],  which  was  an 
action  upon  a  life  policy  containing  a  clause  of  forfeiture  in  case  the 
insured  died  by  his  own  hand.  The  issue  was  as  to  his  sanity  at  the 
time  of  the  act  of  self-destruction.  Witnesses  acquainted  with  him  de- 
scribed his  conduct  and  appearance  at  or  about,  and  shortly  before,  his 
death.  They  testified  as  to  how  he  looked  and  acted.  One  said  that 
he  "  looked  like  he  was  insane  ;  "  another,  that  his  impression  was  that 
the  insured  "  was  not  in  his  right  mind."  In  that  case  the  court  said, 
that  "  although  such  testimony  from  ordinary  witnesses  may  not  have 
great  weight  with  experts,  yet  it  was  competent  testimony,  and  ex- 
pressed in  an  inartificial  way  the  impressions  which  are  usually  made 
•  by  insane  persons  upon  people  of  ordinary  understanding^" 

The  general  rule  undoubtedly  is,  that  witnesses  are  restricted  to  .  .  . 
facts  within  their  personal  knowledge,  and  may  not  express  their  opin- 
ion or  judgment  as  to  matters  which  the  jury  or  the  courts  are  required 
to  determine,  or  which  must  constitute  elements  in  such  determination. 
To  this  rule  there  is  a  well-established  exception  in  the  case  of  wit- 
nesses having  special  knowledge  or  skill  in  the  business,  art,  or  science, 
the  principles  of  which  are  involved  in  the  issue  to  be  tried.  Thus,  the 
opinions  of  medical  men  are  admissible  in  evidence  as  to  the  sanitv  or 
insanity  of  a  person  at  a  particular  time,  because  they  are  supposed  to 
have  become,  by  study  and  experience,  familiar  with  the  symptoms  of 
mental  disease,  and,  therefore  qualified  to  assist  the  court  or  jury  in 
reaching  a  correct  conclusion.  And  such  opinions  of  medical  experts 
may  be  based  as  well  upon  facts  within  their  personal  knowledge,  as 
upon  a  hypothetical  case  disclosed  by  the  testimony  of  others.  But 
are  there  no  other  exceptions  to  the  general  rule  to  which  we  have 
referred  ?(^  Counsel  for  the  plaintiff  in  error  contends  that  witnesses,  i 
who  are  no?  experts  in  medical  science,  may  not,  under  any  circum-  j 
stances,  express  their  judgment  as  to  the  sane  or  insane  state  of  a  per- 
son's mind.  This  position,  it  must  be  conceded,  finds  support  in  some 
adjudged  cases  as  well  as  in  some  elementary  treatises  on  evidence. 
But,  in  our  opinion,  it  cannot  be  sustained  consistently  with  the  weight 
of  authority,  nor  without  closing  an  important  avenue  of  truth  in  many, 
if  not  in  every,  case,  civil  and  criminal,  which  involves  the  question  of 


insanity.     Whether  an  individual  is  insane,  is  not  always  best  solved 
by  abstruse  metaphysical  speculations,  expressed  in  the  technical  Ian- 
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guage  of  medical  science.  The  common-sense,  and,  we  may  add,  the 
natural  instincts  of  manliind,  reject  the  supposition  that  onlj'  experts 
can  approximate  certaintj-  upon  such  a  subject.  There  are  matters  of 
which  all  men  have  more  or  less  knowledge,  according  to  their  mental 
capacity  and  habits  of  observation  ;  matters  about  which  thej'  may 
and  do  form  opinions,  sufHciently  satisfactory  to  constitute  the  basis  of 
action.  While  the  mere  opinion  of  a  non-professional  witness,  predi- 
cated upon  facts  detailed  by  others,  is  incompetent  as  evidence  upon  an 
issue  of  insanity,  his  judgment,  based  upon  personal  knowledge  of  the 
circumstances  involved  in  such  an  inquiry,  certainlj'  is  of  value ;  be- 
cause the  natural  and  ordinary  operations  of  the  human  intellect,  and 
the  appearance  and  conduct  of  insane  persons,  as  contrasted  with  the 
appearance  and  conduct  of  persons  of  sound  mind,  are  more  or  less 
understood  and  recognized  by  every  one  of  ordinarj-  intelligence  who 
comes  in  contact  with  his  species.  The  extent  to  which  such  opinions 
should  influence  or  control  the  judgment  of  the  court  or  jurj-  must 
depend  upon  the  intelligence  of  the  witness,  as  manifested  bj^  his  exam- 
ination, and  upon  his  opportunities  to  ascertain  all  the  circumstances 
that  should  properly  affect  any  conclusion  reached.  It  will  also  depend, 
in  part,  upon  the  degree  of  the  mental  unsoundness  of  the  person  whose 
condition  is  the  subject  of  inquiry ;  for  his  derangement  may  be  so 
total  and  palpable  that  but  slight  observation  is  necessary  to  enable 
persons  of  ordinary  understanding  to  form  a  reasonablj-  accurate  judg- 
ment as  to  his  sanity  or  insanitj- ;  in  other  cases,  the  symptoms  may  be 
of  such  an  occult  character  as  to  require  the  closest  scrutiny  and  the 
highest  skill  to  detect  the  existence  of  insanity. 

The  truth  is,  the  statement  of  a  non-professional  witness  as  to  the 
sanity  or  insanity  of  an  individual,  whose  appearance,  manner,  habits, 
and  conduct  came  under  his  personal  observation,  is  not  the  expression 
of  mere  opinion.  In  form,  it  is  opinion,  because  it  expresses  an  infer- 
ence or  conclusion  based  upon  observation  of  the  appearance,  manner, 
and  motions  of  another  person,  of  which  a  correct  idea  cannot  well  be 
communicated  in  words  to  others,  without  embodj'ing,  more  or  less,  the 
impressions  or  judgment  of  the  witness.  ■  But,  in  a  substantial  sense, 
''and  for  everj'  purpose  essential  to  a  safe  conclusion,  the  mental  condi- 
tion of  an  individual,  as  sane  or  insane,  is  a  fact,  and  the  expressed 
opinion  of  one  who  has  had  adequate  opportunities  to  observe  his  con- 
duct and  appearance  is  but  the  statement  of  a  factj  not,  Indeed,  a  fact 
established  by  direct  and  positive  proof,"  because  in  most,  if  not  all 
cases,  it  is  impossible  to  determine,  with  absolute  certainty,  the  precise 
mental  condition  of  another ;  yet,  being  founded  on  actual  observation, 
and  being  consistent  with  common  experience  and  the  ordinary  mani- 
festations of  the  condition  of  the  miod,  it  is  knowledge,  so  far  as  the 
human  intellect  can  acquire  knowledge,  upon  such  subjects.  Insanitj^ 
"is  a  disease  of  the  mind,  which  assumes  as  many  and  various  forms 
as  there  are  shades  of  diflTerence  in  the  human  character."  It  is,  as  has 
been  well  said,  "  a  condition,  which  impresses  itself  as  an  aggregate  on 
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the  observer,"  and  the  opinion  of  one,  personally  cognizant  of  the 
minute  circumstances  making  up  that  aggregate,  ahd  which  are  detailed 
in  connection  with  such  opinion,  is,  in  its  essence,  only  fact  "  at  short- 
band."     1  Wharton  &  Stille's  Med.  Juris.,  §  257.     This  species  of  evi- 
dence should  be  admitted,  not  only  because  of  its  intrinsic  value,  when 
the  result  of  observation  by  persons  of  intelligence,  but  from  necessitj-. 
"We  saj'  from  necessity,  because  a  jury  or  court,  having  had  no  oppor- 
tunity for  personal  observation,  would  otherwise  be  deprived  of  the 
knowledge  which  others  possess ;  but,  also,  because,   if  the  witness 
may  be  permitted  to  state  —  as,  undoubtedly,  he  would  be,  where  his 
opportunities  of  observation  have  been  adequate  —  "  that  he  has  known 
the  individual  for  manj'  years ;  has  repeatedly  conversed  with  him  and 
heard  others  converse  with  him ;  that  the  witness  had  noticed  that  in 
these  conversations  he  was  incoherent  and  silly ;  that  in  his  habits  he 
was  occasionall}'  highly  pleased  and  greatly  vexed  without  a  cause  ;  and 
that,  in  his  conduct  he  was  wild,  irrational,  extravagant,  and  crazy,  — 
what  would  this  be  but  to  declare  the  judgment  or  opinion  of  the  wit- 
ness of  what  is  incoherent  or  foolish  in  conversation,  wliat  reasonable 
cause  of  pleasure  or  resentment,  and  what  the  indicia  of  sound  or  dis- 
ordered intellect?    If  he  may  not  so  testify,  but  must  give  the  supposed 
silly  and  incoherent  language,  state  the  degrees  and  all  the  accompany- 
ing circumstances  of  highly  excited  emotion,  and  specificalh-  set  forth 
the  freaks  or  acts  regarded  as  irrational,  and  thus,  without  the  least  in- 
timation of  any  opinion  which  he  has  formed  -of  their  character,  where 
are  such  witnesses  to  be  found  ?     Can  it  be  supposed,  that  those,  not 
having  a  special  interest  in  the  subject,  shall  have  so  charged  their 
memories  with  these  matters,  as  distinct  independent  facts,  as  to  be 
able  to  present  them  in  their  entirety  and  simplicity  to  the  jury  ?    Or, 
if  such  a  witness  be  found,  can  he  conceal  from  the  ixiry  the  impression 
which  has  been  made  upon  his  mind  ;  and  when  this  is  collected,  can  it 
be  doubted,  but  that  his  judgment  has  been  influenced  by  manj',  very 
many,  circumstances  which  he  has  not  communicated,  which  he  cannot 
communicate,  and  of  which  he  himself  is  not  aware?  "    Clary  v.  Clary, 
2  Iredell's  Law,  78,  83.     The  jury,  being  informed  as  to  the  witness' 
opportunities  to  know  all  the  circumstances,  and  of  the  reasons  upon 
which  he  rests  his  statement  as  to  the  ultimate  general  fact  of  sanitj'  or 
insanitj',  are  able  to  test  the  accuracy  or  soundness  of  the  opinion  ex- 
pressed, and  thi\g,  by  using  the  ordinary  means  for  the  ascertainment 
of  truth,  reach  the  ends  of  substantial  justice.     These  views  are  sus- 
tained by  a  very  large  number  of  adjudications  in  the  courts  of  this 
country.  ...  In  several  of  those  cited  the  whole  subject  was  very  fully 
considered  in  all  its  aspects.     "While  the  cases  are,  to  some  extent,  in 
conflict,  we  are  satisfied  that  the  rule  most  consistent  with  sound  rea- 
son, and  sustained  by  authority,  is  that  indicated  in  this  opinion.  .  .  . 
The  judgment  is  affirmed.^ 

1  And  so  Clary  v.  Clary,  2  Iredell,  78  (1841)  ;  Hunharifa  Appeal,  27  Conn.  192 
(1858)  ;   Wisener  v.  Maupin,  58  Tenn.  342  (1872)  ;  Sardy  v.  Merrill,  66  N.  H.  227 
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MOODY  V.   EOWELL. 
Supreme  Judicial  Coubt  of  Massachusetts.     1836. 

[Separted  17  Pick.  490.]^- 

Assumpsit  on  a  promissory  note  for  the  sum  of  |2,750,  dated  No- 
vember 1,  1828,  payable  to  John  Blaisdell,  junior,  since  deceased,  or  his 
order,  in  five  years,  with  interest,  and  purporting  to  be  signed  by  the 
defendant  and  indorsed  bj'  the  paj'ee. ";  The  trial  was  before  Morton,  J. 
The  defence  rested  on  the  ground,  tbSl  the  signatures  of  the  defendant 
and  of  the  payee  were  forged^l  .  .  Ba*nabas  Whitney,  a  witness  called 
by  the  defendant,  testified  that  he  had  been  a  teacher  of  writing  for 
more  than  forty  years ;  that  he  had  written  certain  imitations  of  the 
defendant's  signature,  which  had  been  presented  to  several  witnesses 
examined  as  to  the  handwriting  of  the  defendant ;  that  he  had  never 
seen  the  defendant  write,  and  was  not  acquainted  with  his  handwriting. 
(Whitney  was  permitted  to  give  his  opinion,  founded  on  the  comparison 
of  handwritings  merelj',  as  to  the  want  of  genuineness  of  the  defend- 
ant's signature  to  the  note.  The  witness  was  also  permitted  to  testify 
as  to  the  want  of  genuineness  of  such  signature,  from  the  mere  inspec- 
tion of  the  note  in  question^)  The  plaintiff  objected  to  the  admission  of 
this  evidence.  The  verdict  was  for  the  defendant ;  and  the  plaintiff 
moved  for  a  new  trial. 

rSaltonstall  and  Choate,  for  the  plaintiff.  Cushing,  for  the  de- 
fendant. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  Court.  .  .  .  But  the  ques- 
tion most  discussed  in  the  present  case  was,  whether  a  witness,  pro- 
fessing to  have  skill  in  the  knowledge  of  handwriting,  and  to  have  made 
it  a  study  to  compare  different  hands  to  detect  forgeries,  may  be  per- 
mitted to  give  an  opinion,  that  the  paper  in  questioa^was  or  was  not 
written  by  the  same  person,  whose  hand  is  proved  to  have  been  set  to  a 
specimen  exhibited,  and  whether  he  could  give  an  opinion  from  mere 
inspection,  whether  the  writing  in  question  was  a  free,  natural,  and 
genuine  hand,  or  whether  it  was  an  imitated  and  simulated  hand. 

These  questions  have  been  the  subject  of  much  controversy,  and 
great  diversity  of  opinion,  both  in  England  and  in  the  courts  of  the 
various  States  of  the  Union,  who  have  adopted  the  common-law  rules 
of  evidence. 

The  controversy  resolves  itself  into  three  questions : — 

1.  "^tether  it  is  competent,  in  order  to  prove  that  a  handwriting  in 
question  is  genuine,  or  fabricated  and  forged,  to  give  in  evidence  an- 

(1875)  ;  Qom.  v,  Fairlanks,  2  Allen,  511  (1861)  ;  May  v.  Bradlee,  127  Mass.  p.  421 
(1879) ;  Eolcomb  v.  Holcomh,  96  N.  Y.  316  (1884) ;  Paim  Vi^Aldrich,  30  Northeastern 
Eep.  (N.  Y.)72fl.-— Ed. 

1  A  part  of  the  case  is  omitted. 
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other  signature  of  the  same  person  to  a  paper  not  otherwise  competent 
evidence  in  the  cause,  to  enable  the  court  and  jury,  by  an  examination 
and  comparison  of  the  genuine  specimen  with  the  controverted  one,  to 
form  an  opinion  whether  the  latter  be  or  be  not  genuine. 

2.  Whether  it  is  competent  to  call  a  witness  professing  to  have 
knowledge  in  handwriting  and  skill  in  detecting  forgeries,  to  give  an 
opinion  to  the  jury  founded  on  a  comparison  without  any  personal 
knowledge  of  the  actual  handwriting  of  the  party  whose  signature  is  in 
controversy. 

3.  Whether  it  is  competent  to  call  a  person  professing  like  skill  and 
knowledge,  to  give  an  opinion  to  the  jury  from  a  mere  inspection  of  the 
controverted  hand,  whether  it  is  a  free,  natural,  and  genuine  hand,  or  a 
stiff,  artificial,  and  imitated  one. 

As  to  the  first  we  consider  the  question  entirely  settled  in  this  Com- 
monwealth. Homer  \.  Wallis,  11  Mass.  E.  309.  And  the  same  rule 
has  been  adopted  in  Maine.  Hammond's  Case,  2  Greenl.  33.  The 
point  has  been  settled  by  a  long  course  of  practice  and  judicial  decision, 
and  we  a,re  not  at  liberty  to  depart  from  it.  Some  of  the  reasons  given 
for  the  adoption  of  a  contrary  rule  in  England  are  now  obsolete  and 
certainly  do  not  apply  here ;  the  leading  one  is,  that  jurors  may  not  be 
able  to  write  or  raad,  and  so  would  not  be  competent  to  decide  upon 
such  evidence-C  One  reason  for  allowing  no  person  to  attest  to  the 
belief  of  another's  handwriting  being  genuine  unless  he  had  seen  him 
write  was,  that  it  at  least  insured  proof  that  the  party  was  capable  of 
writin_^  But  that  proof  might  be  easilj'  furnished  aliunde,  and  must 
in  fact  be  given  by  proof  of  the  genuineness  of  the  standard  offered  for 
comparison,  which  must  be  direct  to  the  fact  of  its  having  been  actu- 
ally written  by  the  party  by  one  who  saw  him  write  it.  Besides,  in 
England  that  reason  was  got  over  when  it  was  admitted  that  an  opin- 
ion might  be  given  by  one  who  had  corresponded  with  thepart^-,  but 
had  never  seen  him  write,  iorflf  Ferrers  v.  Shirley,  Fitzgib.  195 ; 
Titfordv.  Knott,  2  JohnsT  Cas.  211v 

The  same  species  of  evidence  has  been  constantly  received  in  this 
State  upon  questions  respecting  the  genuineness  of  bank  notes.  Cash- 
iers, tellers,  and  clerks  of  banks,  are  allowed  to  testify  whether,  in  their 
opinions,  the  signatures  of  presidents  and  cashiers  to  bank  notes  are 
forged  or  genuine,  without  having  seen  them  write,  from  the  knowl- 
edge and  skill  they  have  acquired  in  the  constant  practice  of  receiving 
and  paying  out  such  bank  notes  in  the  course  of  their  business.  Com,- 
m,onwealth  v.  Carey,  2  Pick.  47. 

The  rule  is  now,  it  must  be  admitted,  settled  otherwise  in  England"; 
though  in  a  very  recent  case,  where  two  papers  bearing  the  genuine 
signature  of  the  party,  had  been  given  in  evidence,  it  was  held  that  the 
court  and  jury  might  compare  a  contested  signature  of  the  same  party 
with  them  as  proof  bearing  upon  the  question  of  genuineness,  and  in 
fact  the  case  was  decided  upon  an  elaborate  comparison  between  the 
paper  admitted  to  be  genuine,  and  the  one  contested.     Griffith  v.  Wil- 
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limns,  1  Crompton  &  Jerv.  47.  But  it  seems  to  be  diflScult  to  distin- 
guish in  principle  between  the  case  of  a  paper  admitted  or  proved  to  be 
genuine,  given  in  evidence  for  another  purpose,  and  a  paper,  the  genu- 
ineness of  which  is  equally  well  established,  when  offered  for  this 
express  purpose.  In  both  eases  the  result  depends  upon  skill  and 
judgment  in  making  the  comparison  and  discovering  the  resemblances 
and  differences. 

2.  As  to  the  second  question,  whether  persons  of  skill  can  be  called 
to  give  evidence  of  opinion  as  to  the  identity'  or  difference  of  admitted 
or  proved  specimens  with  the  signature  in  controversy,  I  consider  it  in 
effect  settled  by  the  flr.st.  It  is  a  question  of  skill  and  experience, 
depending  upon  a  practised  eye,  expei'ience,  judgment,  and  habit  aris- 
ing from  being  constantly  employed  to  examine  signatures  and  detect 
forgeries.  It  was  so  considered  by  Mr.  Baron  Hotham,  in  his  learned 
judgment  in  Rex  v.  Gator,  4  Esp.  117.  Having  come  to  the  conclu- 
sion that  comparison  of  hands  was  not  competent  evidence,  he  consid- 
ered it  to  follow  as  a  necessary  conclusion  that  the  opinion  of  one  who 
could  judge  only  by  making  such  comparison,  was  equally  inadmissible. 
It  appears  that  the  converse  of  this  proposition  is  equally  sound,  that 
when  comparison  is  received  as  competent  evidence,  as  it  depends  upon 
peculiar  knowledge  and  skill,  it  is  within  the  established  principle  in 
regard  to  matters  of  science,  art,  and  skill,  to  take  as  facts  the  opin- 
ions of  those  who  may  be  presumed  to  have  such  art  and  skill,  arising 
froin  the  peculiar  means  afforded  to  such  persons  bj'  their  situation, 
employment,  and  habits  of  observation.  Such  evidence  was  admitted 
in  Goodtitle  v.  Braham,  4  T.  R.  497;  and  although  the  authority  of 
that  case  was  much  shaken  afterwards,  it  was  not  on  the  ground  that 
evidence  of  the  opinion  of  skilled  persons  was  not  proper  when  the 
nature  of  the  inquiry  admitted  of  it,  but  because  in  the  case  of  hand- 
writing there  was  no  proper  foundation  laid  for  the  admission  of  such 
evidence  of  opinion. 

3.  Upon  the  question,  whether  it  is  competent  to  inquire  of  one  hav- 
ing skill  and  experience  in  such  subjects,  whether  in  his  opinion  a  sig- 
nature is  a  genuine  or  imitated  hand,  there  seems,  as  upon  the  other 
questions,  to  have  been  much  difference  of  opinion.  It  is  agreed  on  all 
hands,  that  such  evidence  is  in  general  deserving  of  little  considera- 
tion ;  but  the  question  is,  whether  it  is  proper  to  be  laid  before  the 
jury  at  all.  In  the  case  of  Goodtitle  v.  Braham,  alread3'  cited,  this 
evidence  was  held  admissible.  In  Bex  v.  Gator,  4  Esp.  R.  117,  where 
the  very  strong  effort  was  made  to  resist  the  evidence  of  comparison  of 
handwriting  and  to  overthrow  the  authority'  of  Goodtitle  v.  Brahani 
upon  that  poiht,  it  was  considered,  both  by  the  counsel  and  court,  that  it 
was  within  the  ordinary  principle  of  evidence  of  opinion  in  matters  of  sci- 
ence and  skill,  to  admit  witnesses  of  skill  to  testify  upon  inspection  that 
a  signature  was  constrained  and  imitated,  and  not  a  free  and  genuine 
signature.  Baron  Hotham  says, — the  witness  being  asked,  "From 
your  knowledge  of  handwriting  in  general,  do  you  believe  that  writing 


SECT,  v.]  MOODY   V.   ROWELL.  707 

to  be  a  natural  or  fictitious  hand?  " —  "  His  science,  his  knowledge,  his 
habit,  all  entitle  him  to  say,  '  I  am  confident  it  is  a  feigned  hand.'  To 
that  there  is  no  objection."  The  rule  seems  to  have  been  considered 
thus  settled  by  compilers  ;  2  Stark,  on  Evid.  657 ;  1  Phillipps  on  Ev. 
(6th  ed.)  474.  Its  authority,  however,  was  called  in  question,  but  not 
overruled,  in  Gurney  v.  Langlands,  5  Barn.  &  Aid.  330.  It  was  a  case 
out  of  chancery.  On  the  trial  the  testimony  of  a  skilled  person  to  show 
from  inspection  that  the  signature  was  imitated  and  not  genuine,  was 
rejected,  the  learned  judge  stating  that  he  had  never  known  such  evi- 
dence admitted  or  offered.  Doubts  were  expressed  by  some  of  the 
judges,  whether  the  evidence  offered  was  legal  evidence  ;  but  the  cause 
was  decided  on  the  ground  that  it  being  a  cause  out  of  chancery  to  try 
a  question  of  fact  for  the  satisfaction  of  the  court,  and  the  evidence 
being  of  satisfactorj'  character  without  it,  whether  it  was  legal  evidence 
or  not,  it  was  immaterial,  and  its  rejection  was  no  good  reason  for 
settipg  aside  the  verdict. 

'On  the  whole,  the  Court  are  of  opinion  that  this  species  of  evidence, 
though  generally  very  slight,  and  often  wholly  immaterial,  is  competent 
evidence,  and^as  properly  admitted  in  the  present  case.  ...  [A  new 
trial  orderedjj 

1  See  Miles  v.  Loomis,  75  N.  Y.  288  (1878);  Hyms  v.  McDermott,  82  N.  Y.  42 
.  (1880). 

The  old  English  law  allowed  the  authentication  of  deeds  by  introducing  other 
deeds  for  the  purpose  of  comparing  the  seals  of  these  with  that  of  any  disputed  one. 
An  example  of  this  is  found  in  2  Bracton's  Note  Book,  1  (1218).  The  plaintiff  had 
put  forward  a  deed  and  the  defendant  had  denied  its  genuineness.  The  plaintiff  re- 
plied that  the  witnesses  to  the  deed  were  all  dead,  but  that  three  persons,  whom  he 
named,  had  deeds  of  the  same  party,  sealed  with  the  same  seal.  The  case  went  over, 
and  these  three  persons  were  summoned  to  bring  in  their  deeds  in  order  that  the  seals 
might  be  compared  by  the  judges.  And  so  ib.  case  237  (1224),  Bracton,  398  b.  The 
comparison  appears  also  to  have  been  made,  sometimes,  by  the  jury,  as  in  a  case  of 
1219  (2  Br.  N.  B.  Case,  51),  where  a  party  put  himself  upon  the  witnesses  and  other 
seals  and  the  country.  As  in  such  cases  the  witnesses  went  out  with  the  jury,  it  seems 
reasonable  to  suppose  that  they  had  with  them  the  other  sealed  documents  for  com- 
parison. There  are  various  indications  that  a  like  comparison  of  handwritings  was 
afterwards  allowed  to  be  made  in  jury  trials  by  witnesses  and  the  jury.  But  the  Eng- 
lish law,  for  reasons  connected  with  the  jury,  ultimately  came  to  disallow  this,  except 
as  regards  ancient  documents,  and  the  comparison  by  the  jury,  of  documents  already  in 
the  case.  In  1854,  however,  the  Statute  17  &  18  Vic,  c.  125,  s.  27  (extended  by  later 
acts),  allowed  the  "  comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  Court  to  be  genuine."  The  writings  themselves,  and  the  testimony 
of  witnesses  founded  on  the  comparison,  may  both  be  submitted  to  the  court  and  jury. 
And  so  in  New  York  (St.  1880,  c.  36)  and  other  States.  See  Rogers,  Exp.  Test.  (2d 
ed.)  p.  131.  Under  such  statutes  there  seems  to  be  no  specific  rule  as  to  the  mode  of 
proving  the  genuineness  of  the  standard  used  for  comparison  {McKay  v.  Lasher,  121 
N.  Y.  p.  482).  But,  apart  from  such  provisions,  it  is  common  to  require  the  standard 
to  be  proved  by  the  evidence  of  one  who  saw  it  written  or  by  other  very  clear  and  strong 
evidence.  Com.  v.  Eastman,  1  Cush.  p.  217 ;  Koons  v.  State,  36  Oh.  St.  p.  199.  But 
compare  State  v.  Ward,  39  Vt.  225  ;  State  v.  Hastings,  63  N.  H.  452. 

For  the  law  of  different  States  as  to  the  proof  of  handwriting  by  comparison  of  speci- 
mens introduced  for  that  purpose,  see  Rogers,  Expert  Test.  (2d  ed.)ss.  136-138,  and 
notes.  —  Ed. 
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VINTON  V.  PECK. 

SlTPEEME    COUET   OF   MICHIGAN.       1866. 
[Beported  14  Mich.  287.]  i 

Stuart  &  Edwards  and  IT.  F.  Severens,  for  plaintiff  in  error. 

J.  O.  Burrows,  for  defendant  in  error. 

Campbell,  J.  .  .  ^Vinton,  upon  the  trial,  set  up  in  defence  that  the 
note  was  either  altered  or  forged,  claiming  he  gave  no  note  fos  more  than 
eight  dollars,  whereas  the  note  sued  on  was  for  eightjjP  ^©ne  George 
T.  Clark  was  called  for  Peck,  and  swore  that  he  had  been  a  convej-ancer 
and  notary  public  for  twenty-five  years,  and  was  familiar  with  Vinton's 
haniiwriting,  and  that  the  note  was  genuine.  He  was  then  asked 
whether,  in  his  opinion,  the  word  eight  had  been  altered  to  eighty 
since  its  execution?^  This  was  objected  to,  and  the  objection  overruled, 
and  an  exceptioii~xaken.  He  stated  that  he  thought  it  had  not  been 
altered,  and  on  cross-examination  stated  the  "y"  could  not  have  been 
added,  because  of  its  relation  to  other  letters.  This  testimony  was 
propeiy>  \(|h£,  witness  was  engaged  in  a  business  which  would  be  quite 
apt  fo  familiarize  him  with  all  the  ordinarj*  appearances  of  writings, 
and  the  addition  of  a  letter,  after  a  document  has  been  finished,  is  so 
generallj'  adapted  to  give  it  a  peculiar  and  recognizable  appearance, 
that  no  great  amount  of  experience  would  be  necessarj^  to  detect  it  in 
ordinary  casesT)  The  value  of  a  witness's  belief  must  depend  upon  cir- 
cumstances, but  it  is  proper  to  go  to  the  jury  like  other  questions  upon 
the  genuineness  of  writings.  It  is  verj'  true  that  the  jury  may  examine 
the  paper  for  themselves,  and  that  opinions  are  not  usuallj'  admissible 
where  the  jur3-  can  form  their  own  conclusions  unaided.  But  we  do  not 
think  it  would  be  safe  in  this  countrj'  to  adopt  a  rule  which  assumes 
such  a  degree  of  knowledge  and  skill  among  jurors.  Even  reasonably 
expert  writers  may  obtain  valuable  aid  from  opinions  on  such  questions, 
and  as  neither  law  nor  custom  requires  our  juries  to  meet  anj-  standard 
of  education,  we  think  that  to  exclude  such  aid  would  lead  to  absurd  re- 
sults. The  most  enlightened  courts  have  availed  themselves  of  such  as- 
sistance, and  we  deem  it  wise  to  use  it  in  all  cases  where  it  is  at  hand.  It 
can  do  no  harm,  at  all  events,  and  must  often  be  indispensable  to  justice/^ 

It  is  also  assigned  as  error  that  several  witnesses  were  allowed  to 
compare  the  note  in  suit  with  the  appeal  bond  and  aflSdavit  on  file  in 
the  cause,  which  were  admitted  to  be  signed  by  Vinton.  It  is  claimed 
that  they  were  not  shown  to  be  experts.  In  proving  handwriting  in 
general  there  is  no  rule  which  requires  any  particular  amount  of  skill  in 
the  witness.  Anj-  one  who  has  had  the  proper  facilities,  and  who  can 
swear  to  a  knowledge  of  the  handwriting  in  question,  has  always  been 
admitted.     There  are  undoubtedly  questions  presented  at  times  which 

1  A  part  of  the  case  is  omitted. 


SECT,  v.]  VINTON  V.   PECK.  709 

require  greater  skill  than  others,  but  such  cases  stand  on  their  own 
grounds.  It  is  a  matter  of  common  experience  that  all  persons  who 
can  write  at  all  can  attain  some  familiarity  with  the  handwriting  of 
others,  and  we  can  find  no  test  which  would  be  at  all  practicable,  except 
that  of  leaving  their  skill  and  capacity  to  be  determined  by  the  jury  who 
hear  them  examined. 

A  more  serious  question  is,  whether  the  comparison  here  resorted  to 
was  admissible  at  all.  It  has  very  commonly  been  said  that  a  witness 
must  obtain  his  knowledge  of  handwriting  by  seeing  the  party  write,  or 
from  papers  in  his  own  possession  which  he  knows  to  be  genuine,  by 
recognition,  or  dealing  mutually  had  on  their  credit.  Proof  by  com- 
parison of  hands  on  the  trial  has  not  always  been  deemed  compe- 
tent, and  there  are  many  authorities  which  denj'  its  admissibility  at 
all.  Upon  a  subject  which  has  been  so  much  discussed,  and  upon  which 
there  is  so  wide  a  variance  of  opinion,  we  think  the  safest  course  is  to 
satisfy  ourselves  concerning  the  principles  involved,  and  frame  our  con- 
clusions accordingly. 

It  has  never  been  required  that  a  witness  should  have  seen  any  particular 
nuBftber  of  specimens  or  acts  of  handwriting.  On  the  contrarj-,  seeing 
a  person  write  once  has  been  held  suflScientA  Garrells  v.  Alexander, 
4  Esp.  37  ;  Doe  v.  ISuckermore,  5  A.  &  E.  TsS  (Patterson,  J.) ;  Will- 
man  V.  Worrall,  8  C.  &  P.  380.  In  Burr  v.  Harper,  Holt's  N.P.  420, 
a  witness  had  seen  the  person  write  but  once,  and  had  forgotten  how 
the  signature  appeared,  but  was  allowed  to  compare  the  signature  in 
question  with  the  paper  in  his  possession,  and  then  to  swear  to  his 
opinion.  In  Smith  v.  Sainsbury,  5  C.  &  P.  196,  a  witness  was  allowed 
to  swear  to  an  opinion  of  handwriting,  formed  from  seeing  a  single  affi- 
davit used  by  counsel  in  making  a  motion  in  the  cause,  without  any 
other  knowledge  of  its  genuineness.  In  Lewis  v.  Sapio,  Mo.  &  M.  39, 
Lord  Tenterden  allowed  proof  of  an  entire  signature  by  a  witness  who 
had  seen  the  party  sign  his  last  name  several  times,  but  who  had  never 
seen  his  initials  or  full  name  written,  and  he  censured  Lord  EUenborough 
for  deciding  in  Powell  v.  Ford,  2  Stark.  164,  that  once  seeing  the  last 
name  written  did  not  qualify  the  witness  to  swear  to  the  full  signature. 

This  small  amount  of  knowledge  being  all  that  is  requisite  in  a  wit- 
ness, it  becomes  a  serious  matter  of  inquiry  why  a  recollection  from  a 
former  comparison,  or  from  a  former  notice  of  writings,  where  there 
may  have  been  no  special  reason  for  making  a  critical  examination, 
should  be  considered  better  than  a  recent  and  careful  scrutiny. 

In  the  case  of  ancient  documents,  proof  by  cotnparison  has  always 
been  permitted,  although  the  comparison  can  only  be  made  by  proving 
the  genuineness  of  papers  not  involved  in  the  cause.  Doe  v.  Tarver, 
Ej'.  &  M.  141.  The  right  to  establish  handwriting  by  comparison  in 
other  cases  has  been  denied  on  two  grounds,  first,  because  the  speci- 
mens for  comparison  may  be  unfairlj'  selected ;  and  second,  because 
proof  of  the  genuineness  of  the  specimens  would  raise  collateral  issues 
which  would  cumber  the  ease,  and  which  the  party  could  not  be  sup- 
posed to  be  ready  to  meet.    Accordingly  the  rule  has  been  inflexibly. 
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and  we  think  justly  settled,  that  disputed  papers  which  do  not  belong 
in  the  cause,  and  are  not  involved  in  the  issue,  cannot  have  their  genu- 
ineness made  a  question  of  inquirj-  in  the  cause,  and  cannot  therefore 
be  made  a  basis  of  comparison  for  either  witnesses  or  jurj-.  Doe  v. 
Newton,  5  Ad.  &  El.  514;  Griffits  v.  Ivory,  11  Id.  322;  Hughes  v. 
Rogers,  8  M.  &  W.  123 ;  Bromage  v.  Rice,  7  C.  &  P.  548.  There 
is  one  English  case  in  which  the  Court  of  Queen's  Bench  was  equally 
divided  upon  the  question  whether,  after  an  attesting  witness  had  in  his 
testimony  stated  several  specimens  of  his  signature  (including  his  at- 
testation) to  be  genuine,  an  expert  might  be  allowed  to  compare  them 
all  (relevant  as  well  as  irrelevant)  to  ascertain  whether  the  attestation 
was  genuine.  The  course  of  the  discussion  on  the  bench  elicited  the 
most  complete  investigation  of  the  various  methods  of  proving  hand- 
writing which  is  to  be  found  in  the  books,  and  while  it  seems  dangerous 
to  allow  comparison  by  disputed  documents  and  signatures,  the  reasons 
for  allowing  it  among  those  not  disputed  are  very  forcibly  set  ^orth. 
Doe  V.  Suckermore,  5  A.  &  E.  733.  Where  papers  are  already  in 
the  case,  it  is  held,  almost  if  not  quite  universally,  that  the  jur}'  may 
make  the  comparison  for  themselves.  1  Greenl.Ev.  s.  578.  Mr.  Green- 
leaf  gives  it  as  his  opinion  that  this  comparison  maj'  be  made  with  or 
without  the  aid  of  experts.  In  Doe  v.  Newton  (before  cited),  it  is 
said  that  the  court  should  enter  into  this  inquirj'  with  the  jury,  but  it  is 
doubtful  whether  it  was  meant  to  intimate  that  witnesses  should  be  ex- 
amined for  that  purpose.  The  general  English  rule  would  seem  to  be 
that  the  jury  must  form  their  own  opinions  from  the  comparison.  And 
the  English  authorities  agree  in  saying  that  the  objection  that  a  jury 
may  be  illiterate  cannot  now  have  any  weight.  But  it  cannot  be  de- 
nied that,  even  among  intelligent  men,  there  is  much  difference  in  re- 
gard to  the  capacity  of  forming  an  accurate  judgment  bj-  comparison, 
while  all  persons  who  can  read  and  write  can  form  some  sort  of  an 
opinion.  Experts  can  certainly  aid  a  jury  very  much  in  these  inquiries, 
and,  if  any  are  admitted,  the  degree  of  their  skill  cannot  be  nicelj- 
measured.  But  as  we  have  already  remarked,  we  think  the  presump- 
tion cannot  safely  be  raised  that  all  jurors  here  can  be  qualified  to  form 
opinions  for  themselves  upon  questions  of  handwriting ;  and  while,  if 
capable,  they  may  properly  make  comparison,  it  is  safer  and  better,  we 
think,  to  make  sure  that  thej'  receive  such  light  as  is  accessible. 

Where,  as  in  the  present  case,  the  papers  used  as  means  of  compari- 
son are  a  part  of  the  records  in  the  cause,  and  undisputed,  it  is  held  by 
the  authorities  cited  that  the  jury  can  compare  them,  and  that  a  witness 
may  also  use  them,  to  form  an  opinion  concerning  handwriting ;  and  no 
objection  can  arise  on  the  ground  that  they  can  have  been  specially 
selected  as  a  standard.  We  should  feel  disposed  to  say,  had  not  the 
doctrine  become  almost  venerable  from  much  repetition,  that  there  is 
nothing  in  ordinary  experience  which  could  lead  anj-  one  to  suppose 
that  a  person  cannot  form  a  better  judgment  of  resemblances  in  writing 
from  having  the  specimens  before  him,  than  from  any  mere  effort  of 
memorj'.  rAnd  we  feel  constrained  to  hold  that  a  comparison  of  hands 
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by  witnesses,  where  there  is  an  undisputed  standard  in  the  cause,  ot 
where  documents  arc  fairly  before  the  jury  upon  the  issues,  is  allowabfe-j 

The  deposition  of  one  Aretas  Gould  was  offered  in  evidence,  the  oB- 
ject  of  it  being  to  prove  that  on  the  same  day  on  which  the  note  in 
question  was  said  to  have  been  executed,  Vinton  signed  and  gave 
Gould  a  note  written  with  the  same  pen  and  ink,  and  that  both  of  the 
genuine  notes  were  executed  at  his  house  at  about  the  same  time.  The 
Court,  upon  objection,  refused  to  permit  this  to  be  read,  because  it 
■would  tend  to  raise  a  collateral  issue.  Vinton  then  offered,  in  connec- 
tion with  it,  to  show  that  he  gave  Gould  on  that  occasion  a  note  signed 
with  the  same  pen  and  ink  with  which  whatever  note  he  gave  Bullard 
was  signed.  The  Court  then  admitted  the  deposition  to  be  read  for 
that  purpose.  As  this  was  the  only  purpose  for  which  it  could  have 
any  pertinencj'  at  all,  we  do  not  perceive  what  occasion  he  had  to  com- 
plain of  the  restriction  to  that  use.  "We  think  it  should  have  been  ex- 
cluded altogether,  as  it  raised  a  neeessarj'  issue  on  the  genuineness  of 
the  note  to  Gould,  which  was  entirely  foreign  to  the  issue  in  the  case, 
and  is  within  the  excluding  rules  already  referred  to. 

A  witness  was  offered  to  prove  that  Gould's  note  was  not  written 
with  the  same  ink  with  the  note  in  suit.  He  was  shown  to  have  been 
a  writing-master  and  book-keeper  of  considerable  experience,  but  was 
rejected  because  it  had  not  been  shown  he  was  an  expert  in  regard  to 
color.  "We  think  anj'  experience  in  using  pen  and  ink  would  qualify  a 
person  of  ordinary  capacity  to  form  an  admissible  opinion,  concerning 
such  identity,  although  it  might  be  of  very  small  weight  under  doubtful 
circumstances.  It  stands  upon  the  same  footing  with  other  inquiries 
concerning  handwriting.  But  as  the  Gould  note  was  not  admissible  as 
a  subject  of  comparison,  the  rejection  of  the  testimony  cannot  be 
regarded  as  error. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed. 

Christiancy  and  Coolet,  JJ.,  concurred.  [The  opinion  of  Maktin, 
C.  J.,  is  omitted.]* 


MOORE   V.  UNITED   STATES. 

Supreme  Court  op  the  United  States.     1875. 
\Ile.portp,d  91  U.  S.  270.] 

Appeal  from  the  Court  of  Claims.  This  was  a  suit  to  recover  the 
sum  of  $5,780  on  account  of  cotton  seized  by  the  United  States. 

Mr.  Joseph  Casey,  for  the  appellant.  Mr.  Assistant  Attorney- 
General  Edwin  S.  Smith,  for  the  appellee. 

Me.  Justice  Bradley  delivered  the  opinion  of  the  court.  According 
to  the  facts  found  in  this  case,  we  think  no  error  was  committed  by  the 
court  below.    The  only  question  of  importance  is,  whether  the  signature 

I  See  DresUr  v.  Hard,  127  N.  Y.  235  (1891).  —Ed. 
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to  the  document  bearing  date  Dec.  17,  1863,  and  purporting  to  be  ex- 
ecuted by  the  claimant,  was  properly  prove^    The  court  compared  it 
■with  his  signature  to  another  paper  in  evidence  for  other  purposes  in 
the  cause,  respecting  which  there  seems  to  have  been  no  question  ;  and 
from  that  comparison  adjudged^  and  found  that  the  signature  was  his. 
Had  the  court  a  right  to  do  this  ?)    The  Court  of  Claims,  like  a  court  of 
equity  or  admiralty,  or  an  ecciH^astical  court,  determines  the  facts  as 
well  as  the  law ;  and  the  question  is,  whether  they  ma}'  determine  the 
genuineness  of  a  signature  by  comparing  it  with  other  handwriting  of 
the  party^  By  the  general  rule  of  the  common  law,  this  cannot  be  done 
(    either  bj^the  court  or  a  jurj- ;  and  that  is  the  general  rule  of  this  country, 
I    although  the  courts  of  a  few  States  have  allowed  it,  and  the  legislatures 
of  others,  as  well  as  of  England,  have  authorized  it.     In  the  ecclesias- 
tical courts,  which  derived  their  forms  of  proceeding  from  the  civil  law, 
a  different  rule  prevails.     The  question  is,  By  what  law  is  the  Court  of 
Claims  to  be  governed  in  this   respect?   .   .   .   We  think  that  where 
Congress  has  not  provided,  and  no  special  reason  demands,  a  different 
rule,  the  rules  of  evidence  as  found  in  the  common  law  ought  to  govern 
the  action  of  the  Court  of  Claims.     If  a  more  liberal  rule  is  desirable, 
it  is  for  Congress  to  declare  it  by  a  proper  enactment.     But  the  general 
rule  of  the  common  law,  disallowing  a  comparison  of  handwriting  as 
proof  of  signature,  has  exceptions  equally  as  well  settled  as  the  rule 
itself.     One  of  these  exceptions  is,  that  if  a  paper  admitted  to  be  in  the 
handwriting  of  the  part^^,  or  to  have  been  subscribed  b^-  him,  is  in  evi- 
i  dence  for  some  other  purpose  in  the  cause,  tlie  signature  or  paper  in 
question  maj'  be  compared  with  it  by  the  jurj-.     It  is  not  distinctly 
,  stated  in  this  case  that  the  writing  used  as  a  basis  of  comparison  was 
i  admitted  to  be  in  the  claimant's  hand  ;  but  it  was  conceded  bj-  counsel 
I   that  it  was,  in  fact,  the  power  of  attorney  given  bj'  him  to  his  attornej- 
\   in  fact,  by  virtue  of  which  he  appeared  and  presented  the  claim  to  the 
'  court.     This  certainly  amounted  to  a  declaration,  on  his  part,  that  it 
was  in  his  hand  ;  and  to  pretend  the  contrary  would  operate  as  a  fraud 
on  the  court.     We  think  it  brings  the  case  within  the  rule,  and  that  the 
Court  of  Claims  had  the  right  to  make  the  comparison  it  did. 

The  decree  is  affirmed. 

Note.  —  As  to  the  proof  of  foreign  law,  see  ante,  38;  Lord  Nelson  v.  Lord  Bridport, 
8  Beav.  527;  Baron  de  Bode's  Case,  8  Q.  B.  208;  Vander  DoncU  v.  TheUusson,  8  C.  B. 
824;  Di  Sora  v.  PUllipps,  10  H.  L.  C.  624;  Ennis  v.  ^nith,  14  How.  400;  Pierce  v. 
iTidseth,  106  U.  S.  p.  550.  —  Ed. 


Note. 

Other  important  rules  and  principles  of  exclusion  are  so  closely 
bound  up  with  the  special  topics  of  the  following  chapters,  that  they 
are  left  for  consideration  there.  —  Ed. 
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cHAp;im  III. 


PRESENTED  TO  THE  SENSES   OF 
jdDGE   OB.  JURY. 

Note. 


See  (mte%  note,  and  20,  note.  Nothing  is  older  pr  commoner  m  the  administration 
of  law,  in  all  countries,  than  the  submission  to  the  senses  of  the  tribujjtfl  itself,  whether 
judge  or  jury,  of  objects  which  furnish  evidence.  The  viewing  of  the  land  by  the  jury, 
in  real  actions,  of  a  wound  by  the  judge  where  mayhem  was  alleged,,  and  of  the  person 
of  one  alleged  to  be  an  infant,  in  order  to  fix  his  age,  the  inspection  and  comparison  of 
seals,  the 'examination  of  writings  to  determine  whether  they  were  "blemished,"  the 
inspection  of  the  implements  with  which  a  crime  was  committed,  or  of  a  person  alleged, 
in  a  bastardy  procee'ding,  to  be  the  child  of  another,  are  a  few  illustrations  of  what 
may  be  found  abundantly  in  our  own  legal  records  and  text-books,  for  seven  centuries 
past.  "If  it  be  the  same  gentleman,"  said  a  witness,  in  identifying  the  defendant,  in 
R.  v.  Vaughan,  13  How.  St.  Tr.  517  (1696),  "his  hair  is  reddish.  L.  C.J.  [Holt]. 
Full  off  his  peruke.  (Which  was  done.)  .  .  .  Baeon  Powis.  Let  somebody  look  on  it 
more  particularly.  (Then  an  officer  took  a  candle,  and  looked  on  his  head,  but  it  was 
shaved  so  close  the  color  could  not  be  discerned.)"  In  requiring  that  witnesses  to  the 
jury  shall  testify  orally  in  their  presence,  the  common  law  secures  for  both  judge  and 
jury  very  valuable  evidence  of  the  kind  now  under  consideration. 

Many  of  the  things  which  were  formerly  submitted  to  the  inspection  of  the  judges 
only,  have  now  passed  over  to  the  jury.  In  1505  (Y.  B.  21  H.  VII.  40,  58),  "it  was 
held  by  all  the  judges  that  iu  an  appeal  of  mayhem,  where  the  defendant  prays  that  the 
mayhem  be  examined,  if  the  justices  and  the  inspectors  whom  they  call  in  be  in  doubt 
whether  it  be  mayhem  or  not,  the  justices  may  refuse  the  examination,  and  compel  the 
party  to  refer  it  to  the  country.  And  so,  in  all  cases  where  the  matter  may  be  tried  by 
the  examination  and  discretion  of  the  justices,  they  may,  if  in  doubt,  refuse  it  and  com- 
pel the  party  to  put  it  to  trial  by  the  country."  Brooke,  later  in  that  century  (Abr. 
Trial,  60),  after  quoting  this,  adds  :  "And  this  seems  true  in  the  case  of  damages, 
where  a  man  confesses  or  is  condemned  on  default,  and  the  like  ;  and  in  the  matter  of 
the  age  of  an  infant,  to  be  tried  by  inspection,  and  such  matters."  And  so  Coke  (Doctor 
LeyfleWs  Case,  10  Co.  92),  in  1610-1611,  in  setting  forth  the  resolutions  of  the  Court 
of  King's  Bench,  explains  why  a  party  must  make  profert  of  a  deed  which  he  pleads  :  it 
must  be  seen,  among  other  things  "  that  it  be  not  razed  or  interlined  in  material  points 
or  places ;  .  .  .  but  of  late  times  the  judges  have  left  that  to  be  tried  by  the  jury,  $cU. 
if  the  razing  or  interlining  was  before  the  delivery."  As  the  practice  developed,  of  grant- 
ing new  trials  for  verdicts  given  against  evidence  or  without  it  (5  Harv.  Law  Rev.  384),  - 
delicate  questions  presented  themselves  as  to  the  power  of  the  Court,  where  the  jury 
had  gone  upon  a  view,  and  not  merely  upon  evidence  publicly  given  in  court.  When 
the  jury  draw  inferences  from  what  is  presented  to  their  senses  out  of  court,  and  even 
in  court,  it  has  been  thought  that  the  judge  cannot  grant  a  new  trial  on  the  grounds 
above  named,  because  he  cannot  know  all  the  evidence.  But  the  courts,  in  general, 
have  not  found  any  insuperable  difficulty  in  such  cases. 
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GAUNT  V.   THE  STATE. 
SuPKEME  CoDKT  OF  New  Jeesey.     1888. 
[Reported  60  N.  J.  Law,  490.] 

In  error  to  Camden  Quarter  Sessions.  Argued  at  February  Term, 
1888,  before  Beasley,  Chief  Justice,  and  Justices  Magie  and  Garrison. 
For  tlie  plaintiff  in  error,  Soward  Carrow.  For  ttie  defendant  in 
error,  Richard  S.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  is  an  indictment  for  fornication,  brought  here  by 
writ  of  error.   .   .  . 

The  other  point  presented  was  that  the  trial  court  refused  to  charge 
the  jury  "  that  they  must  find  a  verdict  upon  the  testimonj-  in  the  case 
from  the  mouths  of  witnesses,  and  not  from  their  own  view  of  the  re- 
semblance of  the  child  alleged  by  the  complaining  witness  to  be  the 
issue  of  the  alleged  fornication,"  and  that  as  matter  of  law  the  jury  had 
no  right  to  consider  whether  the  child  looked  like  the  defendant  or  not. 
It  was  probabl3-  the  object  of  counsel  to  raise  hj  this  exception  the 
question  whether  the  resemblance  of  a  child  to  its  alleged  parent  may 
be  considered  by  the  jury,  and  if  so,  upon  what  evidence.  The  record, 
however,-  does  not  present  so  broad  a  question  ;  neither  upon  objection 
to  evidence,  nor  upon  comment  of  counsel,  nor  upon  ■  exception  to  the 
charge  of  the  court,  is  error  assigned  in  this  particular.   .  .  . 

If  we  give,  however,  to  the  exception  under  consideration  the  fullest 
significance  claimed  for  it,  two  questions  are  presented :  First,  Is  the 
resemblance  between  the  child  and  the  alleged  father  a  relevant  matter? 
and  second,  If  relevant,  should  it  be  determined  bj'  inspection,  or  by 
the  testimony  of  witnesses  ? 

In  considering  the  first  of  these  questions,  viz.,  as  to  the  relevancy 
of  resemblance  as  an  element  of  proof,  it  is  clear  that  testimony  of  this 
character  must  be  treated  as  a  class.  Thus  viewed,  whatever  opinion 
may  be  held  as  to  the  illusory  nature  of  such  evidence  in  cases  like  the 
present,  there  is  no  question  that  as  a  class,  resemblances  are  ad- 
mitted wherever  relevant.  In  cases  involving  handwriting,  for  in- 
stance, it  has  always  been  deemed  pertinent  to  have  a  comparison  of 
hands.  Likewise,  in  sales  by  sample,  in  patent  cases,  in  trade-mark 
and  infringement  suits,  resemblance  is  of  the  essence  of  the  proof. 
Nor  can  it  be  said  that  the  tendenc}'  of  recent  applications  of  this  rule 
has  been  toward  restriction,  —  rather  the  reverse. 

In  the  courts  of  a  sister  State  —  New  York  —  operas  have  been  per- 
formed in  court  and  comic  songs  sung ;  plagiarized  papers  have  been 
read,  and  the  so-called  materialization  of  spirits  exhibited,  all  within 
the  scope  of  the  doctrine  of  the  relevancy  of  resemblance  ;  while  in  a 
case  now  pending  in  the  courts  of  Pennsylvania,  a  board  of  experts 
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have  been  ordered  to  inspect  a  certain  contrivance  called  the  Keeley 
Motor,  with  a  view  to  the  determination  of  its  resemblance  or  mechani- 
cal equivalency  to  a  motor  described  in  plaintiffs  partnership  bill. 
Examples  of  the  application  of  the  same  rule  to  family  likeness  are  not 
wanting.  In  the  notorious  Douglass  case  (House  of  Lords,  1769), 
Lord  Mansfield  allowed  the  resemblance  of  the  appellajit  and  his 
brother  to  Sir  John  Stewart  and  Lady  Jane  Douglass  to  be  shown,  as 
well  as  .their  dissimilarity  to  those  persons  whose  children  they  were 
supposed  to  be.  While  as  late  as  1871  Lord  Chief  Justice  Cockburn, 
in  the  Tichborne  case,  held  that  the  resemblance  of  the  claimant  to  a 
family  daguerreotype  of  Eoger  Tichborne  was  relevant,  and^  intimated 
that  comparison  of  features  between  the  claimant  and  the  sisters  of 
Arthur  Orton  would  be  permitted. 

The  extension  of  this  rule  to  cases  of  family  likeness  in  bastardy  and 
other  suits  of  alleged  parentage,  cannot  be  questioned  seriously  on 
principle,  the  illusory  nature  of  such  resemblances  rather  imposing  a 
duty  on  the  court  in  conjunction  with  the  admission  of  the  proof,  than 
militating  against  the  relevancy  of  the  inquiry. 

Such  has  been  the  view  taken  by  the  courts  in  this  country. 

In  Garvin  v.  State,  52  Miss.  207,  an  indictment  rested  on  the  ground 
that  the  defendant  was  a  colored  man.  Of  this  there  was  no  proof, 
but,  as  the  defendant  had  been  before  the  jury,  the  court  held  that  their 
inspection  did  away  with  the  necessity  of  proof,  saying,  "juries  may 
use  their  ej'es  as  well  as  their  ears." 

In  Jones  v.  Jones,  45  Md.  148,  151,  the  court  permitted  the  jury  to 
judge  as  to  a  personal  resemblance,  but  not  to  hear  testimony  on  that 
subject,  upon  the  ground  that  when  the  parties  are  before  the  jury 
whatever  resemblance  there  is  will  be  directly  apparent ;  but  to  permit 
third  persons  to  give  their  opinions  would  be  raising  a  class  of  experts 
where  expertism  does  not  t^xist. 

In  Iowa  the  courts  have  held,  on  the  question  of  resemblance  of  a 
bastard  to  its  alleged  father,  that  an  infant  two  years  old  might  be  ex- 
hibited to  the  jury,  State  v.  Smith,  54  Iowa,  104 ;  while  a  babe  of 
three  months  could  not  be  shown.  State  v.  DanforlK,  48  Iowa,  43. 
This  discrimination  rests  upon  a  physiological  notion  adopted  by  the 
court,  which  can  scarcely  find  justification  as  a  rule  of  evidence. 

In  Rish  V.  State,  19  Ind.  152,  a  child  of  three  months  was  put  in 
evidence.  The  court  held  that  as  there  had  been  no  objection  to  the 
evidence  the  jurj'  had  a  right  to  consider  it. 

In  North  Carolina,  in  the  case  of  State  v.  Woodruff,  67  N.  C.  89, 
the  charge  of  the  court  that  the  resemblance  of  a  bastard  to  the  defend- 
ant was  relevant,  was  held  good.  In  the  case  of  "Warlick  v.  'White, 
76  N.  C.  175,  the  question  was  whether  a  girl  was  of  mixed  blood. 
Plaintiff  had  subpoenaed  the  girl  for  the  sole  purpose  of  having  her 
seen  bj'  the  jurj*.  Upon  objection  being  made  the  court  overruled  the 
offer.  Held,  on  appeal,  that  the  court  erred, — that  on  a  question  of 
mixed  blood  the  offer  to  exhibit  the  girl  should  have  been  permitted. 
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In  the  cases  in  New  York  which  prohibited  testimony  upon  resem- 
blances, the  question  of  view  by  the  jury  does  not  arise  ;  but  in  Petrie 
V.  Howe,  4  T.  &  C.  85,  the  court,  in  rejecting  testimony,  says:  "If 
this  species  of  physiological  evidence  is  admissible,  it  should  not  be 
covertly  introduced."  In  that  case,  which  was  for  crim.  con.,  the 
court  had  r£ceived  testimony  as  to  the  color  of  the  hair  of  plaintiffs 
other  children,  the  illegitimate  child  having  hair  of  a  different  color. 

In  Oilmantoii  v.  Ham,  38  N.  H.  108,  counsel  commented  upon  the 
resemblance  of  the  child  to  the  defendant,  and,  upon  appeal,  the  court 
affirmed  his  right  so  to  do,  upon  the  ground  that  the  matter  was  rele- 
vant and  the  parties  before  the  jury. 

Finnegan  v.  Dtigan,  14  Allen,  197.  lu  this  case  the  child  was  in 
court,  and  the  judge,  against  defendant's  objection,  charged  the  jur3' 
that  they  might  consider  whether  there  was  any  resemblance  between 
the  child  and  the  defendant.  In  affirming  the  judgment,  the  Supreme 
Court  says :  "  It  is  a  well-known  physiological  fact  that  peculiarities 
of  feature  and  personal  traits  are  often  transmitted  from  parent  to 
child.  Taken  by  itself,  proof  of  such  resemblance  would  be  insufficient 
to  establish  paternity ;  but  it  would  be  clearl}-  a  circumstance  to  be 
considered  in  connection  with  other  facts  tending  to  prove  the  issue  on 
which  the  jury  are  to  pass."  The  same  court  in  Eddy  v.  Gray,  sus- 
tained a  ruling  rejecting  testimony  upon  the  same  subject,  upon  the 
ground  that  it  did  not  come  within  the  rule  of  expert  testimony. 

The  further  question  then  arises  whether  the  court  below  erred  in 
refusing  to  charge  the  jury  that  they  must  judge  of  this  matter  of  re- 
semblance, not  from  their  own  view,  but  from  the  testimony  delivered 
in  the  case  from  the  mouths  of  witnesses. 

Upon  this  point  the  position  of  the  plaintiff  in  error  lacks  the  sup- 
port of  the  weight  of  authorit}-.  Of  the  cases  cited  in  his  brief  as 
against  the  admission  of  testimony  as  to  resemblance,  many  proceed 
solely  upon  the  ground  that  the  opinions  of  witnesses  cannot  be  re- 
ceived for  this  purpose,  while  not  intimating  that  the  question  of  resem- 
blance is  impertinent.  There  seems  to  be  no  good  reason  why  a  ]\yry, 
if  the  question  of  resemblance  is  to  be  considered  by  them,  should  be 
compelled  to  base  their  decision  upon  a  second-hand  view.  The  effect 
of  the  substitution  of  testimony  for  inspection  is  to  put  the  subject- 
matter  of  investigation  one  further  remove  from  its  responsible  judges., 
and  thus  to  add  to  the  infirmities  inherent  in  proof  of  this  class  the  addi- 
tional danger  of  bias  and  imposition. 

Inspection  is  like  admission  in  that,  while  not  testimony,  it  is  an 
instrument  for  dispensing  with  testimony,  and  in  a  doubtful  case  the 
class  of  testimony  it  dispenses  with  might  be  a  controlling  circum- 
stance. Thus  regarded,  and  in  view  of  the  almost  utter  worthlessness 
of  the  testimon}'  of  witnesses  adduced  in  the  question  of  the  resem- 
blance of  a  bastard  to  an  alleged  parent,  it  is  obvious  that  inspection  is 
on  this  account  also  to  be  preferred. 

In  the  case  under  consideration  the  child  was  in  court  during  the 
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trial,  the  attention  of  the  jury  was  directed  to  it  as  the  offspring  of  the 
alleged  fornication,  the  defendant  was  a  witness  in  the  cause ;  under 
these  circumstances  it' was  not  error  for  the  court  to  refuse  to  charge 
the  jurj-  that  they  must  not  consider  the  question  of  resemblance  at  all, 
and  that  if  they  did  consider  it,  it  must  be  from  the  testimony  from  the 
mouths  of  witnesses,  and  not  from  their  own  view. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below 
should  be  affirmed.' 


CHENlE  V.  WATSON. 

Ax  Nisi  Prius.     1797. 

[Reported  Peake's  Add.   Oas.    123]. 

Assumpsit  on  a  warranty  that  two  hundred  quarters  of  wheat  sold 
by  defendant  at  Waren,  in  the  county  of  Northumberland,  should 
weigh  fifty-nine  pounds  per  bushel.  The  plaintiff  proved  that  the 
corn  was  shipped  at  Waren,  and  taken  from  thence  to  Berwick, 
where  it  was  unladen  and  measured  with  the  Custom-house  bushel 
there,  being  reduced  by  the  flat  strikes,  when  it  was  found,  on  the 
average,  to  weigh  little  more  than  flfty-eight  pounds  per  bushel. 

The  defendant  attempted  to  prove  that  the  uniform  custom  of 
selling  at  Waren  was  by  the  Belford  common  bushel,  and  to  reduce 
the  corn  by  a  round  strike,  and  the  witness  was  asked  whether  the 
plaintiflTs  bushel  had  not  been  tried  and  found  to  correspond  with 
the  public  Belford  bushel.  The  Belford  bushel  was  in  court,  but  the 
plaintiff's  bushel  was  not  produced. 

Lord  Kenyon  was  of  opinion  that  the  question  could  not  be  asked, 
and  compared  it  to  the  case  of  a  tradesman  attempting  to  give  evi- 
dence of  memorandums   made   in   his   book,  without  producing   the 

1  And  so  Hudgins  v.  Wrights,  1  Hen.  &  Munf.  (Va.)  p.  141  (1806)  ;  Hooh  v.  Pagee, 
2  Mnnf.  p.  384  (1811) ;  Gentnj  v.  McMinnis,  3  Dana  (Ky.)  p.  386  (1835);  lAnton  v. 
The  Slate,  88  Ala.  216  (1889).  A  similar  case,  discussing  the  use  of  photographs, 
is  Jessap's  Estate,  81  Cal.  pp.  417-418  (1889).  In  Oitmantm  v.  Ham,  38  N.  H. 
pp.  112-113  (1859),  Fowler,  J.  (for  the  Court)  said :  "  The  practice  of  bringing  be- 
fore the  jury,  on  trials  for  bastardy,  the  child  whose  paternity  is  sought  to  be  estab- 
lished, when  living,  has  been  almost  universal  in  this  State,  from  the  earliest  recollection 
of  the  oldest  practitioners,  and  we  are  not  informed  that  any  objection  was  ever  made 
to  it,  as  there  does  not  seem  to  have  been  in  the  present  instance."  Similar  remarks 
are  made  in  Stats  v.  Woodruff,  67  N.  C.  p.  92  (1872).  The  same  practice  was  followed 
in  Massachusetts,  in  Finnegan  v.  Dugan,  14  Allen,  197  (1867),  and  Scott  v.  Donovan, 
153  Mass.  378  (1891).     But  compare  Clnrk  v.  Bradstreet,  80  Me.  454  (1888). 

In  Brovm  y .  Fosterr,  113  Mass.  136,  there  was  a  neat  instance  of  " real  evidence." 
"  Action  of  contract  for  a  suit  of  clothes.  .  .  .  While  the  defendant  was  testifying, 
the  plaintiff  produced  the  clothes  in  court,  and  requested  the  defendant  to  try  them 
on  in  the  presence  of  the  jury.  The  defendant  assented,  and,  having  put  them  on, 
wore  them  in  the  presence  of  the  court  and  jury."  —  Ed. 
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originals,  which  was  never  admitted.  The  best  evidence  the  nature 
of  the  case  would  admit  of,  was  a  production  of  both  measures  in 
court,  and  a  comparison  of  them  before  the  jury. 

The  defendant  then  gave  evidence  of  the  measure  belonging  to 
the  cit}'  of  London,  which  was  produced  in  court,  and  found  to  be 
larger  than  the  Berwick  measure ;  and  also  proved  that  the  usual 
course  was  to  reduce  bj'  a  round  strike,  which  pressed  the  corn 
down  and  left  more  in  the  measure.  One  of  the  jury  said  that,  to 
his  own  knowledge,  this  would  make  a  material  difference  in  the 
weight ;  and  the  jury,  being  out  some  time,  returned  with  a  verdict 
for  defendant. 

iaw,  Garrow,  and  Sblroyd,  for  plaintiff.  JSrskine  and  Wood  for 
defendant. 


The  King  v.  Hunt,  3  B.  &  Aid.  566  (1820).  Indictment  for  crim- 
inal conspiracy,  unlawfully  taking  part  in  a  seditious  meeting  and  riot. 
Plea  not  guiltj*.  At  the  trial,  it  appeared  that  there  were  various  flags 
and  banners,  containing  inscriptions  and  devices,  of  a  seditious  and 
inflammatory  tendency,  and  that  these  were  seized  by  the  police  officers 
on  the  dispersion  of  the  mob ;  these  inscriptions  and  devices  were  de- 
scribed by  the  several  witnesses  from  memory.  It  was  objected,  by  the 
defendants,  that  the  flags  or  banners  ought  to  have  been  produced,  or 
that,  in  order  to  entitle  the  prosecutors  to  give  secondary  evidence,  the 
defendant  ought  to  have  had  notice  to  produce  the  originals.  .  .  . 

Abbott,  C.  J.  .  .  .  With  respect  to  the  last  point,  the  reception  of 
the  evidence  as  to  the  inscriptions  on  the  flags  or  banners,  I  think  it 
was  not  necessary  either  to  produce  the  flags  or  to  give  notice  to  the 
-defendants  to  produce  them.  The  cases  requiring  the  production  of  a 
writing  itself  will  be  found  to  applj-  to  writings  of  a  very  different 
character.  There  is  no  authority  to  show  that  in  a  criminal  case  en- 
signs, banners,  or  other  things  exhibited  to  public  view,  and  of  which 
the  effect  depends  upon  such  public  exhibition,  must  be  produced  or 
accounted  for  on  the  part  either  of  the  prosecutor  or  of  the  defendants. 
And  in  many  instances  the  proof  of  such  matters  from  eye-witnesses, 
speaking  to  what  they  saw  on  the  occasion,  has  been  received,  and  its 
competency  was  never,  to  mj'  knowledge,  called  in  question  until  the 
present  time.  Inscriptions  used  on  such  occasions  are  the  public  ex- 
pression of  the  sentiments  of  those  who  bear  and  adopt  them,  and  have 
rather  the  character  of  speeches  than  of  writings.  If  we  were  to  hold 
that  words  inscribed  on  a  banner  so  exhibited  could  not  be  proved 
without  the  production  of  the  banner,  I  know  not  upon  what  reason  a 
witness  should  be  allowed,  to  mention  the  color  of  the  banner,  or  even 
to  say  that  he  saw  a  banner  displayed,  for  the  banner  itself  may  be  said 
to  be  the  best  possible  evidence  of  its  existence  and  its  color.  And  if 
such  parol  proof  may  be  received  generally,  the  proof  at  this  trial  was 
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properly  received :  notwithstanding  the  allegation  that  the  things  them- 
selves, or  some  of  them,  were  in  the  hands  of  a  constable  then  at 
York  ;  for,  in  the  first  place,  this  fact  did  not  appear  (if  indeed  it  ap- 
peared at  any  time  distinctly)  until  after  the  evidence  was  received  ; 
and,  in  the  second  place,  if  it  had  appeared  distinctly  at  the  time  when 
the  parol  evidence  was  offered,  still  that  particular  fact  would  not  affect 
the  competency  of  the  other  proof,  such  other  proof  being  competent 
upon  general  principles.  Its  proper  effect  would  only  be  to  furnish 
matter  of  observation  to  the  jury  on  the  part  of  the  defendants,  that 
the  prosecutor  chose  to  offer  only  the  fallible  testimony  of  witnesses 
where  he  had  it  in  his  power  to  produce  the  infallible  testimony  of  the 
things  themselves.  .  .  .  Rule  [for  new  trial]  refused. 


CosiMONWEALTH  V.  MoEEELL,  et  al.,  99  Mass.  542,  (1868).  Indict- 
ment for  robbery.  At  the  trial,  a  detective  officer  testified  that  he  and 
one  Jones,  his  partner,  arrested  the  defendants  at  Chicago,  took  pos- 
session of  their  baggage,  and  detached  the  tags  from  their  valises  for 
the  purpose  of  preserving  them  as  evidence.  The  witness  was  pro- 
ceeding to  state  what  was  written  on  the  tags  so  detached  by  him, 
when  the  defendants'  counsel  objected,  claiming  that  the  tags  must  be 
produced  or  shown  to  be  lost  before  the  writing  thereon  could  be  given 
by  the  witness.  .  .  .  [The  witness  then  gave  evidence  of  a  search  for 
the  tag  and  inability  to  find  it.]  .  .  . 

W.  S.  JB.  Hopkins  {D.  Aiken  with  him),  for  the  defendants.  C. 
Allen,  Attorney-General,  for  the  Commonwealth. 

Chapman,  C.  J.  .  .  .  The  general  rule  is  most  frequently  applied  to 
writings,  where  proof  is  offered  of  their  contents.  The  writing  itself 
must  be  produced.  But  there  are  many  exceptions  as  to  writings. 
An  inscription  on  a  banner  or  flag  carried  about  by  the  leaders  of  a' 
riot  may  be  proved  orally.  The  King  v.  Sunt,  3  B.  &  Aid.  566.  Or 
a  direction  contained  on  a  parcel.  JBurrell  v.  North,  2  Car.  &  K.  679. 
Or  a  notice  to  an  indorser  of  a  promissory  note.  Eagle  Bank  v. 
Chapin,  3  Pick.  180.  In  the  present  case,  the  tag  referred  to  was  not 
a  document,  but  an  object  to  be  identified.  The  words  written  upon  it 
served  to  identify  it ;  and  the  court  are  of  opinion  that  oral  evidence 
was  admissible  for  this  purpose,  and  that  it  was  not  necessary  to  pro- 
duce the  tag.  An  inspection  of  the  tag  with  the  written  direction  upon 
it  might  have  been  more  satisfactory  to  the  jury  than  an  oral  descrip- 
tion of  it,  and  therefore  might  be  regarded  as  the  stronger  evidence ; 
but  the  strength  of  evidence  and  the  admissibility  of  evidence  are  dif- 
ferent matters.  But  even  if  it  ought  to  have  been  produced  in  the 
absence  of  evidence  of  its  loss,  the  proof  of  loss  was  adduced  to  the 
judge,  and  his  decision  as  to  the  credibility  of  the  evidence  of  loss  was 
conclusive,  and  not  subject  to  exception.  Foster  v.  Mackay,  7  Met. 
531.  .  .  .  Mcceptions  overruled. 
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THE   QUEEN  v.  FEANCIS. 

CouET  FOR  Crown  Cases  Eeserved.     1874. 

[Beported  L.  B.  2  C.  C.  R.  128.] 

[The  statement  of  facts  is  given  ante,  272.] 

Lord  Coleridge,  C.  J.  ...  It  was  objected  that  the  evidence  of 
what  took  place  at  Leicester  was  not  properly  received,  because  the 
cluster  ring  which  he  there  attempted  to  pass  was  not  produced  in 
court,  and  that  the  evidence  of  two  witnesses  who  saw  it,  and  swore 
to  its  being  false,  was  not  admissible.  No  doubt  if  there  was  not 
admissible  evidence  tliat  this  ring  was  false  it  ought  not  to  have 
been  left  to  the  jury ;  but  though  the  non-production  of  the  article 
may  afford  ground  for  observation  more  or  less  weighty,  according 
to  circumstances,  it  onl^'  goes  to  the  weight,  not  to  the  admissibility, 
of  the  evidence,  and  no  question  as  to  the  weight  of  this  evidence 
is  now  before  us.  Whei-e  the  question  is  as  to  the  effect  of  a  written 
instrument,  the  instrument  itself  is  primary  evidence  of  its  contents, 
and  until  it  is  produced,  or  the  non-production  is  excused,  no  second- 
ary evidence  can  be  received.  But  there  is  no  case  whatever  decid- 
ing that,  when  the  issue  is  as  to  the  state  of  a  chattel,  e.  g.  the 
soundness  of  a  horse,  or  the  equality  of  the  bulk  of  the  goods  to 
the  sample,  the  production  of  the  chattel  is  primary  evidence,  and 
that  no  other  evidence  can  be  given  till  the  chattel  is  produced  in 
court  for  the  inspection  of  the  jury.  The  law  of  evidence  is  the 
same  in  criminal  and  civil  suits.  The  conviction,  therefore,  should 
be  affirmed.  Conviction  affirmed?- 


DAVIS  V.  JENNEY. 

Supreme  Judicial  Court  op  Massachusetts.     1840. 

[Beported  1  Met.  221.] 

Assumpsit  by  the  indorsee  against  the  payee  and  indorser  of  a 
bill  of  exchange  drawn,  as  was  admitted,  for  the  accommodation  of 
the  drawer.  The  defence  relied  on,  was  that  the  bill  was  altered, 
after  indoi^ement,  by  extending  the  time  of  paj'ment  from  six  to 
sixty  day^  The  only  evidence  of  the  alteration  arose  from  the  bill 
itself,  VEiGh,  as  the  defendant  insisted,  was  manifest  on  its  face. 
Morton,  J.,  before  whom  the  cause  was  tried,  instructed  the  jury  that 
.  .  .  the  question  must  be  decided  upon  inspection.  .  .  .  The  judge 
also  directed  the  jury,  that  they  ought  to  examine  the  bill  with  care, 
to  ascertain  whether  the  difference,  if  any  existed,  in  the  appearance 

1  And  so  Com.  v.  Pope,  103  Maas.  440.     Compare  Reg.  v.  Farr,  4  F.  &  F.  336.  —  Ed. 
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of  the  letters  of  the  word  "sixty,"  was  such  as  showed  an  altera- 
tion after  the  bill  was  completed,  or  might  have  been  caused  by 
replenishing, the  ink  in  the  pen,  which  might  be  exhausted  in  the 
midst  of  a  word  or  sentence.  .  .  .  The  verdict  being  for  the  plain- 
tiff, the  defendant's  counsel  excepted  to  these  instructions,  and  also 
moved  that  the  verdict  be  set  aside,  because  it  was  against  the 
evidenc^  .  . 

Ij.  Williams,  for  the  defendant.     English,  for  the  plaintiff. 

Shaw,  C.  J.  We  have  no  doubt  that  the  verdict,  in  this  case,  is 
open  to  the  inquiry,  whether  it  was  against  the  weight  of  evidence, 
and  liable  to  be  set  aside  on  that  ground.  The  authofity^  of  the 
court  to  set  aside  a  verdict  does  not  depend  upon  the  nature  and 
qualitj'  of  the  evidence,  upon  which  the  jury  have  found  it ;  though 
it  often  happens,  that  the  character  of  the  evidence  is  such  as  to 
afford  the  jurj'  much  better  means  of  judging  of  it,  than  the  court 
can  have  of  reviewing  it ;  as  where  much  depends  upon  localities,  and 
the  jury  have  a  view ;  or  upon  minute  circumstances,  and  there  is  con^ 
flicting  testimony ;  or  upon  the  credit  of  a  witness,  who  is  stronglj- 
impeached  by  one  set  of  witnesses,  and  supported  by  another.  In 
all  such  cases,  the  consideration,  that  the  jury  had  means  of  judg- 
ing of  facts,  which  cannot  afterwards  be  laid  before  the  court,  in 
their  complete  strength  and  fulness,  will  always  hg,ve  a  prevailing 
and  often  a  decisive  influence  upon  the  judgment  oFv  the  court,  in 
support  of  the  verdict.  ...  \ 

The  verdict  being  for  the  plaintiff,  the  motion  to  set  it  aside,  as 
against  evidence,  and  on  account  of  misdirection,  is  made  by  the 
defendant.  It  was  argued,  that  there  was  an  inconsistency  in  the 
directions  of  the  judge,  in  telling  the  jury,  that  the  question  was  to 
be  decided  on  inspection  of  the  bill^  and  afterwards  indicating  other 
circumstances.  But  we  think  this  was  given  in  reference  to  the  evi- 
dence as  it  then  stood.  The  report  states,  that  no  evidence  was  offered 
but  the  bill  itself.  The  case  was  to  be  decided  upon  inspection,  taken 
in  reference  to  the  relations  in  which  the  parties  stood  to  each  other, 
and  the  admissions  made  by  them,  respectively',  before  the  jurj'.  Had 
the  judge  stated,  that  it  must  be  decided  by  inspection  onlj-,  without 
regard  to  anj'  other  considerations,  we  do  not  see  how  it  could  have^' 
been  supported.  The  question,  as  the  evidence  stood,  was  to  be  de- 
termined by  inspection ;  but  the  inspection  was  to  be  made  by  the  jury, 
with  eyes  and  understandings  qualified  and  prepared  to  make  it  by  a 
knowledge  of  the  subject-matter,  the  nature,  purposes,  and  effect  of 
such  acts,  and  the  relations  of  the  parties  to  each  other.  .  .  . 

Judgment  on  the  verdict. 

46 
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IHINGER  V.   THE   STATE. 

I  Supreme  CotrET  op  Judicatuke  of  Indiana.     1876. 

[Reported  53  Ind.  251.] 

From  the  Delaware  Circuit  Court. 

J.  N.  Templer,  and  iJ.  S.  Gregory,  for  appellant. 

C  A .  JBuskirk,  Attorney-General,  for  the  State. 

WoedenJ  C.  J.  Prosecution  for  selling  intoxicating  liquor  to  a 
minor ;  trial  bj-  jury  ;  verdict  and  judgment  for  the  State  ;  motion  for 
a  new  trial  overruled,  and  exception. 

On  the  trial,  Ephraim  Carmichael,  the  person  to  whom  the  liquor  was 
alleged  to  have  been  sold,  testified  that  he  was  eighteen  3'ears  old, 
about  six  feet  high,  and  weiglied  one  hundred  and  seventy-five  pounds  ; 
other  than  this  there  was  no  evidence  given  to  the  jurj-  in  respect  to  his 
personal  appearance  as  to  age  or  otherwise) 

The  court  instructed  the  jury,  amongst  other  things,  as  follows :  — 
"  The  mere  fact  that  a  minor  represents  himself  to  be  twenty-one  years 
old,  is  not  of  itself  sufficient  to  excuse  the  sale.  A  mere  child  might 
make  such  representation,  yet^nj-  person  of  common  sense  would 
know  the  statement  to  be  untrue^  The  real  question  is,  whether  the  de- 
fendant in  making  the  sale "  [acted]  "  in  good  faith.  1.  Did  the 
defendant  use  reasonable  caution  in  making  the  sale?  2.  Was  the 
witness's  personal  appearance  such  as  would  indicate  that  he  was 
twent3'-one  years  oldlS  In  determining  this  question,  you  should  look 
at  his  entire  personjfr  appearance  ;  first,  his  size ;  second,  the  appear- 
ance of  his  face.  /Did  he  have  a  beard  or  not,  together  with  his  whole 
general  appearancfe^should  be  regarded  by  the  jury  in  determining  the 
question  of  good  faith  on  the  part  of  the  defendant." 

The  phraseology  of  the  charge  carried  the  idea  that  the  jurj'  were  to 
consider  the  appearance  of  Carmichael  in  respect  to  his  age,  as  they 
viewed  him,  and  not  from  evidence  given  as  to  his  appearance.  This 
construction  of  the  charge  is  strengthened  by  the  fact  that  the  court 
mentioned  particulats  in  respect  to  the  appearance  of  the  witness,  as 
the  presence  or  absence  of  a  beard,  about  which  no  evidence  was  given 
whatever. 

■Was  it  competent  for  the  jury  thus  to  look  upon  Carmichael,  and 
\d.  such  inspection  of  him,  either  with  or  without  other  evidence  of 
rage,  determine  whether  or  not  the  defendant  acted  in  good  faith  in 
selling*hii»  the  liquor?  We  think  not.  Whether  or  not  the  defendant 
acted  in  good  faith  depended  upon  whether  he  had  reasonable  ground 
to  believe,  and  did  believe,  that  Carmichael  was  twenty-one  years  of 
age.  This  might  have  depended,  in  part  at  least,  upon  the  appearance 
of  the  latter  as  to  age.  And  doubtless,  evidence  would  have  been  com- 
petent to  shew  the  appearance  of  the  witness  as  to  age.     But  we  know 
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of  no  principle  of  law  that  would  permit  the  jury  to  pass  upon  the  age 
of  the  witness  by  his  appearance  to  them.  There  is  no  mode  of  put- 
ting such  evidence  upon  the  record  in  order  that  it  may  be  passed  upon 
by  an  appellate  tribunal.  On  a  motion  for  a  new  trial  in  the  court  be- 
low, the  judge  would  have  to  substitute  his  impressions,  as  to  the  ap- 
pearance of  the  witness  as  to  age,  for  those  of  the  jury. 

The  cause  is  identical,  in  principle,  with  that  of  Stephenson  v.  The 
/State,  28  Ind,  272.  There,  it  was  charged,  that  Stephenson,  being 
over  fourteen  years  of  age,  broke  the  Sabbath  by  following  his  usual 
occupation  on  that  day.  The  cause  was  tried  by  the  court,  and  the 
defendant  found  guilty.  There  was  no  evidence  given  as  to  the  age  of 
the  defendant,  but  the  judge  certified  that  the  accused,  who  was  present 
in  the  court  at  the  trial,  presented  the  appearance  of  a  full  grown  man. 
The  judgment  was  reversed  for  want  of  competent  evidence  of  the  de- 
fendant's age.  The  decision  in  that  case  is  quite  satisfactor3-,  and  is 
decisive  of  the  present 

The  charge  having  been  dulj'  excepted  to,  and  assigned  as  one  of  the 
causes  for  a  new  trial,  the  judgment  below  will  have  to  be  reversed. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  a  new 
trial.i 


Commonwealth  v.  Emmons.  98  Mass.  6  (1867).  Two  complaints 
alleging  that  the  defendant  was  "keeper  of  a  billiard  room  or  table," 
and  "  did  admit  thereto"  Austin  S.  Lj-nde  and  Henry  P.  McDonald, 
minors,  without  the  consent  of  their  parents  or  guardians^  ...  In  the 
instance  of  McDonald,  he,  being  called  as  a  witness,  was  asked  by  the 
attorney  for  the  government  how  old  he  was.  The  defendant  objecting 
that  he  was  not  a  competent  witness  to  prove  his  own  age,  the  judge 
ruled  that  the  jury  might  determine  by  personal  inspection  of  him 
whether  or  not  he  was  a  minor  ;  and  no  other  evidence  of  his  age  was 
offeredj^The  defendant  offered  evidence,  which  the  judge  excluded, 
thafwhen  he  first  came  to  the  room  the  defendant  forbade,  him  to  enter, 
and  that  he  went  away,  but  came  back  afterwards  (at  a  time  when  it 
did  not  appear  that  the  defendant  was  present  or  was  aware  of  the 
fact)  and  looked  on  while  others  played,  but  did  not  play  himself. 
The  jury  returned  a  verdict  of  guilty;  and  the  defendant  alleged 
exceptions.  ^^ 

W.  P.  Harding,  for  the  defendant.     C.  Allen:,  Attorney-Gen^H 
for  the  Commonwealth.  ^H 

BiGELOW,  C.  J.  .  .  .  There  is  nothing  in  the  bill  of  exceptiotis  from 
which  it  can  be  inferred  that  the  defendant  was  aggrieved  by  the 
ruling  of  the  court  in  permitting  the  jury  to  judge  whether  one  of  the 
alleged  minors  was  under  age  from  his  appearance  on  the  stand.    There 

1  And  so  BohiniMS  v.  The  State,  63  Ind.  235  ;  McGuire  v.  The  State,  15  S.  W.  Eep. 
917  (Texas,  1891). —  Ed. 
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are  cases  where  such  an  inspection  would  be  satisfactory  evidence  of 
the  fact.  It  certainly  was  not  incompetent  for  the  jury  to  take  his  ap- 
pearance  into  consideration  in  passing  on  the  question  of  his  age  ;  and, 
as  it  does  not  appear  that  this  may  not  have  afforded  plenary  evidence 
of  the  fact,  the  defendant  fails  to  show  that  he  was  coiivicted  on  insuf- 
ficient evidence,  or  that  he  has  been  prejudiced  by  the  ruling  of  the 
court.  Exceptions  overruled.^ 


TULLY,  Adm'x  v.  FITCHBURG  RAILEOAD   COMPANY. 
Supreme  Judicial  Court  of  Massachusetts.     1883. 

[Reported  134  Mass.  499.]  ^ 

ToET  for  personal  injuries  occasioned  to  the  plaintifPs  intestate,  John 
TuUy,  by  being  struck  by  a  locomotive  engine  belonging  to  the  defend- 
ant, at  a  footpath  crossing  in  Soraerville.  At  the  trial  in  the  Superior 
Court,  before  Rockwell,  J.,  the  jury  returned  a  verdict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions,  which  appear  in  the  opinion. 

W.  8.  Stearns,  for  the  defendant. 

G.  A.  Bruce  {M.  F.  Farrell,  with  him),  for  the  plaintiff. 

CoLBURN,  J.  ...  Jt  is  contended  by  the  plaintiff,  that  as  the  jur}' 
had  taken  a  view,  they  may  have  had  some  knowledge  of  important  facts, 
which  thej'  might  regard  as  evidence  in  the  case,  which  were  not  within 
the  knowledge  of  the  court ;  and  that  the  judge  could  not  properly-  have 
ruled  that  there  was  not  sufficient  evidence  to  sustain  the  plaintiff's  case, 
when  he  could  not  be  sure  that  he  knew  the  whole  evidence. 

Views  by  the  jurj'  maj'  be  allowed  in  all  cases,  civil  or  criminal. 
Pub.  Sts.  c.  170,  s.  43 ;  c.  214,  s.  11.  And,  in  some  cases,  the  jury 
have  the  right  to  take  a  view,  or  either  party  to  require  it.  Pub.  Sts. 
c.  49,  s.  49.  Views  are  allowed  even  in  capital  cases.  Gominonwedlth  v. 
Knapp,  9  Pick.  495,  515  ;    Commonwealth  v.  Webster,  5  Cush.  295. 

In  manj'  cases,  and  perhaps  in  most,  except  those  for  the  assessment 
of  damages,  a  view  is  allowed  for  the  purpose  of  enabling  the  jurj-  bet- 
ter to  understand  and  apply  the  evidence  which  is  given  in  court ;  but 
it  is  not  necessarily  limited  to  this  ;  and,  in  most  cases  of  a  view,  a  jury 
must  of  necessity  acquire  a  certain  amount  of  information,  which  thej' 
may  properly  treat  as  evidence  in  the  case.  Parks  v.  Boston,  15  Pick. 
198.  Though  the  knowledge  acquired  bj'  a  jur3'  from  a  view  may  be 
such,  in  some  cases,  as  to  embarrass  a  court  in  passing  upon  the  ques- 

1  And  so  Hermann  y.  The.  State,  73  Wise.  248;  f}late  v.  Arnold,  13  Ired.  p.  192. 
In  People  v.  Mead,  10  N.  Y.  Supplement,  943  (1890),  a  statute  allowed  it. 

In  State  v.  Cain,  9  West  Va.  559,  it  was  held  that  a  witness  might  swear  to  his  own 
age.  And  so  Cheever  v.  Congdon,  84  Mich.  296  ;  Hill  v.  Eldridge,  126  Mass.  234 ; 
State  V.  Steitenson,  142  Mass.  466  ;  In  re  Lawler,  40  Fed.  Eep.  p.  235  (Ga.);  State  v. 
Best,  108  N.  C.  747.  —  Ed. 

'  A  part  of  the  case  is  omitted. 
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tion  of  the  sufficiency  of  the  evidence  to  warrant  a  verdict  for  the  plain- 
tiff, or  uiKjn  a  motion  for  a  new  trial,  for  the  reason  that  the  verdict  is 
against  the  evidence,  or  that  the  damages  are  excessive,  yet  a  judge 
must,  in  each  case,  determine,  from  the  circumstances  of  that  case, 
whether  he  is  so  far  in  possession  of  all  the  material  evidence  as  to  en- 
able him  to  act  intelligently.  The  fact  that  the  jury  have  had  a  view 
presents  no  insuperable  obstacle  to  the  granting  a  new  trial,  on  the 
ground  that  the  verdict  is  against  the  evidence,  or  the  damages  exces- 
sive. Harding  v.  Medway,  10  Met.  465;  Mtchburg  Eailroad  v. 
Eastern  Mailroad,  6  Allen,  98. 

In  the  present  case,  we  are  unable  to  see  that  the  jury,  from  the  view, 
could  have  acquired  any  knowledge  of  material  facts  which  were  not 
put  in  evidence  in  court,  or  that  the  presiding  justice  could  have  sup- 
posed that  they  had  such  knowledge.  The  view  was  not  taken  until 
more  than  two  years  after  the  accident,  and  at  a  different  season  of 
the  year. 

It  is  suggested  by  the  plaintiff,  that  the  jury  might  have  rejected  the 
testimony  of  Elliot,  as  incorrect,  from  their  own  observations.  We 
cannot  say  that  this  is  impossible,  but  it  is  so  highly  improbable  as  to 
require  little  attention.  Elliot  was  a  civil  engineer,  and  made  meas- 
urements, and  the  material  part  of  his  testimonj-  was,  that  for  the  dis- 
tance of  five  hundred  feet,  towards  Boston,  from  the  posts  in  the 
northeast  fence,  the  railroad  and  rails  were  straight.  He  must  have 
testified  after  the  view,  as  his  measurements  were  not  made  until  the 
evening  of  the  da3'  of  the  view,  and  it  cannot  with  reason  be  supposed 
that  the  jury  undertook  to  reject,  as  not  in  accordance  with  their  previ- 
ous general  observations,  the  sworn  measurement  of  an  engineer,  which, 
so  far  as  appears,  the  plaintiff  did  not  question  at  the  trial.  .  .  . 

Exceptions  sustained} 

*  Compare  Markey  v.  Mut,  &e.  Ins.  Co.,  103  Mass.  78,  85,  87-88,  and  Leonard  v. 
Allen,  11  Cush.  241.  As  to  the  power  of  the  jury  upon  a  view  in  proceedings  for  as- 
sessing damages  for  condemned  land,  see  Parki  v.  Boston,  15  Pick.  198  ;  Patterson  v. 
Boston,  20  Pick.  159  ;  Tol,  d:c.  By.  Co.  v.  Dunlap,  47  Mich.  456 ;  Topeka  v.  Marti- 
neau,  42  Kans.  387  ;  Hoffman  v.  Bloomshury,  die.  R.  B.  Co.,  143  Pa.  St.  503.  Com- 
pare Fitehburg  B.  B.  Co.  v.  Eastern  B.  B.  Co.,  6  Allen,  98;  Shepherd  y.  Camden,  82  Me. 
535.  — Eb. 
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CHAPl^EB  IV. 
WRITINGS. 


SECTION  I. 
proof  of  the  contents. 

Note. 

The  rule  that  if  one  would  prove  the  contents  of  a  writing  heVnnst  produce  the 
writing  itself  or  show  a  legally  sufficient  reason  for  not  doing  it,  is  often  called  the 
"  Best  Evidence  rule."  This  phrase  is  an  old  one.  During  the  latter  part  of  the  seven- 
teenth century  and  the  whole  of  the  eighteenth,  while  rules  of  evidence  were  forming, 
the  judges  and  text  writers  were  in  the  habit  of  laying  down  two  principles  ;  namely, 
(1 )  that  one  must  biing  the  best  evidence  that  he  can,  and  |2)  that  if  he  does  this,  it 
is  enough.  These  principles  were  the  beginnings,  in  the  endeavor  to  give  consistency 
to  the  system  of  evidence  before  juries.  They  were  never  literally  enforced,  —  they  were 
principles  and  not  exact  rules  ;  but  for  a  long  time  they  aflbrded  a  valuable  test.  As 
rules  of  evidence  and  exceptions  to  the  rules  became  more  definite,  the  field  for  the  ap- 
plication of  the  general  principle  of  the  "Best  Evidence"  was  narrower.  But  it  was 
often  resorted  to  as  a  definite  rule  and  test  in  a  manner  which  was  very  misleading. 
This  is  still  occasionally  done,  as  when  we  are  told  in  McKinnon,  v.  Bliss,  21  N.  Y. 
p.  218,  that  "it  is  a  universal  rule  founded  in  necessity,  that  the  best  evidence  of 
which  the  nature  of  the  case  admits  is  always  receivable."  Greenleafs  treatment  of 
this  topic  (followed  by  Taylor)  is  perplexing  and  antiquated.  A  juster  conceptioa 
of  it  is  found  in  Best,  Evid.  s.  88. 

Always  the  chief  example  of  the  "Best  Evidence  "  principle  was  the  rule  about  prov- 
ing the  contents  of  a  writing.  But  the  origin  of  this  rule  about  writings  was  older  than 
the  "  Best  Evidence  "  principle  ;  and  that  principle  may  well  have  been  a  generaliza- 
tion from  this  rule,  which  appears  to  be  traceable  to  the  doctrine  of  profert.  That 
doctrine  required  the  actual  production  of  the  instrument  which  was  set  up  in  pleading. 
In  like  manner,  it  was  said,  in  dealing  with  the  jury,  that  a  jury  could  not  specifically 
find  the  contents  of  a  deed  unless  it  had  been  exhibited  to  them  in  evidence.  And 
afterwards  when  the  jury  came  to  hear  testimony  from  witnesses,  it  was  said  that  wit- 
nesses could  not  undertake  to  speak  to  the  contents  of  a  deed  without  the  production 
of  the  deed  itself.  As  to  the  excuses  allowed  in  applying  the  rule  of  evidence,  allowed 
far  earlier  than  in  the  doctrine  of  pleading,  — and  as  to  the  extension  of  the  reasonable 
rule  of  evidence  from  sealed  writings  to  all  others,  it  is  enough  to  refer  to  the  citations 
which  follow. 

"  Our  earliest  records  show  the  practice  of  exhibiting  charteis  and  other  writings 
to  the  jury.  These  things,  par  excellence,  used  to  be  known  as  "evidence"  and  "  evi- 
dences." In  a  great  degree,  they  belong  to  the  stage  of  pleading,  —  in  so  far  as  they 
were  wholly  or  in  part  the  ground  of  action  or  defence,  or  a  negation  or  qnalification  of 
it.  A  record,  and  so  a  fine  or  recognizance,  or  a  charter  under  seal,  bound  one  who 
was  a  party  to  it  and  sometimes  one  who  was  not.  Should  such  a  thing  be  produced  in 
pleading,  the  execution  of  it  must  be  admitted  oi'  denied.  If  admitted,  that  was  the 
end  of  the  matter.  If  denied  and  put  in  issue,  then  the  question  was  on  the  genuine- 
ness of  it,  not  on  its  truth  or  operative  quality.     Such  documents,  if  admitted,  must 
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be  met  by  others  of  equal  force.  When  the  pleadings  were  over,  it  might  well  be  that 
they  should  be  shown  to  the  jury  in  illustration  of  the  exposition  made  to  the  jury  by 
counsel ;  in  fact,  this  was  often  done,  "to  inform  the  jury."  Other  documents  also 
were  shown  to  the  jury,  —  any  which  might  illustrate  or  support  the  statements  of 
counsel.  And  these  statements  themselves  were  "  evidence."  It  must  be  closely  held 
in  mind  that  all  through  the  period  when  the  jury  went  on  their  own  knowledge,  they 
listened  to  perfectly  unsupported  narratives  of  fact  from  counsel,  not  under  oath.  .  .  . 
A  distinction  was  made  between  sealed  writings  and  others.  The  former  were  regarded 
as  authenticated  by  the  seal ;  the  others  were  not  "  authentic."  Yet,  just  as  counsel 
might  freely  make  statements  of  fact  to  the  jury,  unsupported  otherwise,  so  they  might 
exhibit  to  them  unsealed  writings.  The  jury  could  carry  out  with  them  only  writings 
under  seal.  The  presence  of  the  writing  at  the  private  consultation  of  the  jury  seems 
to  have  been  conceived  of  as  if  it  were  a  witness  to  a  deed,  or  one  of  those  who  testified 
to  a  view,  or  those  present  at  the  giving  of  dower  ;  it  must  be  only  an  "authentic  " 
paper  that  could  testify  there.  And  so  in  1352  (Lib.  Ass.  120,  4),  we  find  that  on  a 
question  as  to  the  prescriptive  title  to  tithes  of  the  Master  of  St.  Cross  at  Winchester, 
an  ancient  register  of  tithes,  of  a  hundred  years  back,  was  put  forward  in  evidence,  and 
because  it  was  not  sealed  the  jury  only  inspected  it  and  gave  it  back  before  they  went 
out.'  One  or  two  more  oases  may  be  cited  in  order  to  bring  down  the  showing  of  docu- 
ments to  the  jury  to  the  modern  form.  As  the  practice  of  submitting  writings  to  them 
Was  far  older  than  that  of  admitting  ordinary  witnesses,  so  the  conditions  and  qualifi- 
cations of  it  were  earlier  fixed.  In  1340  (Y.  B.  14  Edw.  III.  25-34),  the  assise,  in 
novel  disseisin,  had  found  in  a  special  verdict  that  the  tenant  had  previously  brought  an 
action  for  the  same  land  and  had  recovered ;  the  tenant  had  pleaded  this,  but  had  not 
produced  the  record.  ...  [It  was  held]  improper  for  a  jury  to  find  specifically  matter 
of  record  without  evidence.^  And  in  1419-20,^  in  a  case  much  debated,  it  was  held, 
with  some  difference  of  opinion  among  the  judges,  that  a  jury  cannot  in  a  special  ver- 
dict find  a  deed  which  has  not  been  pleaded  or  given  in  evidence  :  "  Hull  [J.],  This 
deed  is  only  the  private  intent  of  a  man,  which  can  be  known  only  by  writing  ;  and  if  the 
writing  be  shown,  it  may  lawfully  be  avoided  in  several  waj's,  as  for  non  saiie  memory, 
being  within  age,  imprisonment,  or  because  it  was  made  before  the  ancestor's  death,  and 
the  like,  —  things  which  the  party  cannot  plead  unless  he  have  oyer  of  the  deed,  and  it 
be  shown.''  ...  —  5  Harv.  Law  Rev.  307. 

Doctor  Lbvfield's  Case,  10  Co.  88,  92  (1610-1611).  And  the  reason  that  deeds 
being  so  pleaded  shall  be  showed  to  the  court,  is,  that  to  every  deed  two  things  are  re- 
quisite and  necessary  ;  the  one,  th.at  it  be  sufficient  in  law,  and  that  is  called  the  legal 
part,  because  the  judgment  of  tliat  belongs  to  the  judges  of  the  law;  the  other  concerns 
matter  of  fact,  sc.  if  it  be  sealed  and  delivered  as  a  deed,  and  the  trial  thereof  belongs 
to  the  country.  And  therefore  every  deed  ought  to  approve  itself,  and  to  be  proved  by 
others;  approve  itself  upon  its  showing  forth  to  the  court  in  two  manners.  1.  As  to 
the  composition  of  the  words  to  be  sufl[icient  in  law,  and  the  court  shall  judge  that. 
2.  That  it  be  not  razed  or  interlined  in  materi?,]  points  or  places,  and  upon  that  also  in 
ancient  time  the  judges  did  judge  upon  their  view  the  deed  to  be  void,  as  appears  in 
7  E.  3,  57;  25  E.  341;  41  E.  3,  10,  &c.,  but  of  late  times  the  judges  have  left  that  to 

1  Gawdy,  J.,  in  Vicary  v.  Farthing,  Cro.  EI.  411  (1595)  said,  "  It  is  also  clear  that 
writings  or  books  which  are  not  under  seal  cannot  be  delivered  to  the  jurors  without 
the  assent  of  both  parties."  This  was  law  in  New  Jersev  down  to  1797.  State  v.  Ray- 
mond, 21  Atl.  Rep.  328  (Feb.,  1891).  We  find  it  laid  down  still  in  Lofft's  Gilbert, 
(ed.  1795),  i.  21,  accompanied  by  that  sort  of  baffling  and  inadequate  reasoning  which 
Gilbert  often  sets  forth  regarding  matters  not  understood. 

2  Br.  Ab.  Assise,  258.  But  it  was  competent  for  a  jury,  at  the  peril  of  the  attaint,  to 
find  a  general  verdict  which  might  cover  such  a  matter,  and  might  rest  merely  upon 
their  general  knowledge  of  it.  In  this  case,  for  instance,  if  they  had  chosen,  they 
could  have  answered  definitely  (predsi),  no  disseisin.    See  Vin.  Ab.  Trial,  Q.  f. 

«  y.  B.  7  H.  y.  5,  pi.  3. 
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te  tried  by  the  jury,  s.  if  the  raziDg  or  interlining  was  before  the  delivery.  3.  That 
it  may  appear  to  the  court  and  to  the  party,  if  it  was  upon  condition,  limitation,  or 
with  power  of  revocation,  &c.,  to  the  intent  that  if  there  be  a  condition,  limitation,  or 
power  of  a  revocation  in  the  deed,  if  the  deed  be  poll,  or  if  there  wants  a  counterpart 
of  the  indenture,  the  other  party  may  take  advantage  of  the  condition,  limitation,  or 
power  of  revocation,  and  therewith  Litt.  e.  Conditions,  f.  90  &  91;  40  Ass.  34,  agree. 
And  these  are  the  reasons  of  the  law,  that  deeds  pleaded  in  court  shall  be  showed  forth 
to  the  court.  And  therefore  it  appears,  that  it  is  dangerous  to  suffer  any  who  by  the 
law  in  pleading  ought  to  show  the  deed  itself  to  the  court,  upon  the  general  issue  to 
prove  in  evidence  to  a  jury  by  witnesses  that  there  was  such  a  deed,  which  they  have 
heard  and  read;  or  to  prove  it  by  a  copy;  for  the  viciousness,  rasures,  or  interline- 
ations, or  other  imperfections  in  these  cases,  will  not  appear  to  the  court ;  or  peradven- 
ture  the  deed  may  be  upon  condition,  limitation,  with  power  of  revocation,  and  by  this 
way  truth  and  justice,  and  the  tnie  reason  of  the  common  law  would  be  subverted. 
But  yet  in  great  and  notorious  extremities,  as  by  casnalty  of  fire,  that  all  his  evidences 
were  burnt  in  his  house,  there  if  that  should  appear  to  the  judges,  they  may,  in  favor 
of  him  who  has  so  great  a  loss  by  fire,  suffer  him  upon  the  general  issue  to  prove  the 
deed  in  evidence  to  the  jury  by  witnesses,  that  afSiction  be  not  added  to  afilietion;  and 
if  the  jury  find  it,  although  it  be  not  showed  forth  in  evidence,  it  shall  be  good 
enough. 
x^  Earl  op  Suffolk  v.  Gbebnvill,  3  Rep.  in  Ch.  89  (1631).  In  regard  to  an  attempt 
to  prove  the  contents  ot  a  deed  alleged  to  be  concealed  by  the  defendant,  "the  court 
held  it  very  dangerous  to  admit  the  contents  and  sufliciencies  of  deeds  to  be  proved  by 
testimony  of  witnesses,  the  construction  of  deeds  being  the  office  of  the  Court ;  and  the 
fact  touching  execution  pertained  only  to  the  proof  of  witnesses;  and  so  the  bill  was 
dismissed,  and  Sir  Richard  at  liberty  to  prosecute  the  decree  against  the  Earl." 

"  It  was  holden  for  law  by  the  judge,  that  where  the  defendant  himself  hath  the  deed 
which  concerns  land  in  question  and  will  not  produce  it,  in  such  case  the  copy  thereof 
shall  be  permitted  to  be  given  in  evidence,  and  so  it  was,  and  the  witness  swore  it 
once  in  his  hand,  and  this  was  a  true  copy  of  the  deed  and  himself  did  examine  it."  — 
Fleas  of  Assizes  at  York,  Clayton,  15  (1633). 

,  Mbdlicot  1).  JoYNBB,  2  Keble,  546  (1669;.  In  evidence  to  a  jury  at  bar  in  eject- 
ment, a  copy  of  a  deed  burnt  in  the  fire  of  Sir  Thomas  Gardner  was  offered  in  evidence, 
made  by  the  witness  to  carry  about  to  counsel,  but  never  examined  with  the  original, 
and  opposed  by  Jones  pro  defendant,  because  never  examined  ;  but  per  Curiam  this 
is  good  evidence  as  well  as  testimony  of  a  witness  of  the  contents  of  the  deed  burnt, 
which  was  allowed  to  my  Lord  Cooke,  who  witnessed  a  conveyance  in  Sir  Christopher 
Haydon's  case,  and  in  one  Douse's  case  at  Oxford  Assizes,  the  like  evidence  ;  and  per 
Twisden  in  Thin's  case,  such  a  copy  was  allowed  without  examining,  and  thereupon  it 
was  allowed  and  read.^ 

.  ^  Such  copy  was  refused  in  Lent,  1673,  in  Essex,  at  Chelmsford,  by  Windham, 
though  the  deed  were  in  the  adversary's  own  custody,  offered  by  one  Brickwood,  an 
attorney. 

In  Saltern,  v.  Melhuish,  Ambler,  247  (1754),  Lord  Hardwicke,  in  allowing  proof 
by  a  copy  of  a  lost  deed,  said  :  "  There  are  several  rules  by  which  evidence,  even  parol, 
may  be  given  of  the  contents  of  a  deed  :  1st,  It  is  ground  sufficient  to  show  that  the 
deed  is  in  the  hands  of  the  opposite  party,  and  that  he  had  notice  to  produce  it,  and 
does  not.  2d,  Another  ground  is,  to  give  reasonable  account  of  the  deed  being  lost  or 
destroyed.  Rule  of  law  is,  that  the  best  evidence  must  be  given  which  the  nature  of 
the  case  will  admit ;  and  in  no  case  is  that  rule  construed  with  greater  latitude  than  in 
cases  of  this  sort."  .  .  .  Medlicot  v.  Joiner,  1  Mod.  4,  was  cited  at  the  bar,  and  said  to 
be  the  first  ease  where  evidence  was  admitted  of  the  contents  of  a  deed.  On  the  other 
side.  Dr.  Leyfidd's  Case,  10  Co.  88,  was  cited,  to  show  with  what  caution  such  evidence 
should  be  admitted. 
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Anonymous,  1  Mod.  266  (1677).  Quare  ImpedM.  The  plaintiff  declared  upon  a 
gi'ant  of  the  advowaon  to  his  ancestor ;  and  in  his  declaration  says,  hie  in  curia  prolata, 
but  indeed  had  not  the  deed  to  show. 

Baldwin,  Serjeant,  brought  an  affidavit  into  court,  that  the  defendant  had  gotten 
the  deed  into  his  hands,  and  prayed  that  the  plaintifl'  may  take  advantage  of  a  copy 
thereof  which  appeared  in  an  inquisition  found  in  the  reign  of  Edward  the  Sixth. 

The  Court.  When  an  action  of  debt  is  brought  upon  a  bond  to  perform  covenants 
in  a  deed,  and  the  defendant  cannot  plead  "  covenants  performed  "  without  the  deed, 
because  the  plaintiff  has  the  original  deed,  and  perhaps  the  defendant  took  not  a  coun- 
terpart of  it,  we  used  to  grant  imparlances  till  the  plaintiff  bring  iu  the  deed.  And 
upon  evidence  if  it  be  proved  that  the  other  party  has  the  deed,  we  admit  copies  to  be 
given  in  evidence.  But  where  the  law  requires  that  the  deed  be  procured,  you  have  your 
remedy  for  the  deed  at  law.    We  cannot  alter  the  law,  nor  ought  to  grant  an  imparlance. 

Read  v.  Brookman,  3  T.  R.  151  (1789).  On  a  demurrer  to  a  plea  which  ex-  . 
cused  profert  of  a  deed,  on  the  ground  that  it  was  "lost  and  destroyed  by  time  and 
accident,"  the  demuiTer  was  overruled.  Mr.  Justice  Buller  said  ;  "  For  these  last 
two  hundred  years  it  has  been  considered  as  clear  law  that  grants,  letters-patent,  and 
records  may  be  presumed  from  length  of  time.  It  is  so  laid  down  in  Lord  Coke's  time, 
12  Kep.  5,  as  undoubted  law  at  that  time  ;  and  in  modem  times  it  has  been  adopted  in 
its  fullest  extent.  The  Mayor  of  Kingston  upon  Hull  v.  Horner,  Cowp.  102  ;  Powel  v. 
Milbanke,  ante,  1  vol.  399  n ;  and  The  King  v.  The  Archbishop  of  Canterhury,  where 
Lee,  C.  J.,  said,  here  is  an  uninterrupted  usage  since  1278,  and  there  cannot  be  a 
stronger  presumption  of  a  grant.  So  in  Easselden  v.  Bradney,  a  jury  may  find  a  recovery 
on  presumption.  So  that  there  never  appears  to  have  been  any  doubt  on  this  point ;  and 
if  we  were  to  stop  here,  it  goes  the  full  length  of  deciding  the  present  question.  For  it 
would  be  a  strange  contradiction  to  say  that  the  law  allows  a  right  and  yet  precludes 
the  party  from  taking  the  benefit  of  it.  Pleading  is  the  formal  mode  of  alleging  that 
on  the  record  which  would  be  the  support  or  defence  of  the  party  on  evidence.  Now 
the  law  has  said  that  a  grant  may  be  presumed  from  length  of  usage ;  then  if  a 
party  were  permitted  to  give  evidence  on  the  general  issue  in  support  of  that  presump- 
tion, and  were  refused  the  liberty  to  plead  it,  where  pleading  is  necessary,  it  would  be 
the  grossest  contradiction.  Whether  the  evidence  in  each  particular  case  is  a  sufficient 
foundation  for  such  a  presumption  is  a  question  that  does  not  arise  upon  pleading,  but 
upon  the  trial  of  the  issue  afterwards.  And  in  some  cases  a  rule  has  been  laid  down 
respecting  the  length  of  time  which  shall  be  sufficient  to  raise  a  presumption.  As  in 
the  case  of  Darwin  v.  Upton,  where  twenty  years'  quiet  and  uninterrupted  possession 
of  ancient  lights  was  deemed  a  sufficient  ground  .from  which  the  jury  might  presume  a 
grant.  I  am  clearly  therefore  of  opinion  that  the  same  rule  must  prevail  whether  the 
defence  be  set  up  on  the  plea  of  the  general  issue  or  on  a  special  plea  ;  and  none  of  the 
authorities  which  have  been  cited  impeach  this  doctrine.  This  case  has  been  very  in- 
geniously argued  by  the  defendant's  counsel  ;  but  I  differ  from  him  in  the  conclusion 
which  he  draws  from  what  is  said  in  Doctor  Leyfieldls  Case.  Two  exceptions  to  the 
general  rule  are  there  mentioned,  that  a  deed  cannot  be  pleaded  without  a  profert ; 
from  whence  he  infers  that  no  other  exception  can  be  allowed.  But  that  is  not  so  ;'  for 
the  rule  laid  down  by  Lord  Coke  extends  to  all  cases  of  extreme  necessity  ;  those  which 
he  mentions  are  only  put  as  instances ;  and  wherever  a  similar  necessity  exists,  the 
same  rule  holds.  And  with  respect  to  the  case  in  Vezey,  it  is  not  an  authority  against 
this  pleading.  Lord  Hardwicke  begins  with  saying  that  the  loss  of  a  deed  is  not  in  all 
cases  a  ground  for  an  application  to  equity  for  relief ;  and  then  he  says,  '  Courts  of  law 
admit  evidence  of  the  loss  of  a  deed,  proving  the  existence  of  it,  and  the  contents,  just 
as  a  court  of  equity  does.'  That  then  is  an  admission  of  this  doctrine.  Besides  it  is 
to  be  remembered  that  the  question  in  that  case  was,  whether  relief  should  be  given* 
in  equity,  and  therefore  everything  which  passed  there  must  be  understood  as  referable 
to  that.  Lord  Hardwicke  was  merely  assigning  his  reasons  for  not  turning  the  party 
round  to  seek  his  remedy  in  another  court ;  and  if  the  question  were  only  doubtful, 
that  was  sufficient  to  retain  it  in  a  court  of  equity.  And  as  to  his  observation  respect- 
ing Lord  King's  having  said  that,  if  a  person  pleaded  a  deed  with  a  profert,  he  would 
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give  riilief  on  motion  on  an  affidavit  of  its  being  lost,  that  '  he  could  uot  conceive  what 
Lord  King  meant  by  it,  for  that  would  be  a  plain  error  on  the  record  ; '  with  great 
deference  I  think  that  Lord  Hardwicke  mistook  the  matter,  by  not  considering  the 
mode  in  which  the  courts  of  law  give  relief ;  for  we  have  in  many  instance.^  dispensed 
with  the  necessity  of  giving  oyer,  as  where  an  original  lease  is  lost,  and  an  application 
is  made  that  a  copy  of  the  counterpart  may  be  good  oyer  ;  and  if  it  be  once  ordered  that 
a  copy  be  deemed  a  compliance  with  the  rule  detnanding  oyer,  no  error  can  appear  on 
the  record,  because  it  does  not  there  appear  whether  the  oyer  was  given  from  the  origi- 
nal deed  or  a  copy.  Then  it  was  said  that  the  plaintiff  was  not  without  remedy,  for 
that  a  court  of  equity  would  give  him  relief.  But  that  argument  is  no  answer  in  a 
court  of  law.  We  are  not  to  consider  what  a  court  of  equity  in  the  plenitude  of  its  power 
may  do ;  the  question  here  is,  whether  in  a  court  of  law  a  party  may  not  avail  himself 
by  pleading  a  deed  of  long  standing  which  is  lost.  No  authority  is  against  this  mode 
,  of  pleading ;  but  on  the  contrary  it  has  the  sanction  of  modern  practice,  which  in  a  case 
like  this  has  great  weight.  And  this  does  not  admit  of  the  answer  which  was  given  at 
the  bar,  that  this  was  only  the  result  of  speculations  of  gentlemen  of  the  profession  in 
their  private  chambers  on  what  might  be  done ;  for  the  pleadings  are  always  entered  on 
the  record,  and  copies  are  delivered  to  the  adverse  parties,  who  are  ever  ready  to  take 
advantage  of  any  defect.  Now,  if  this  form  of  pleading  has  obtained  for  so  many  years, 
and  no  objection  has  ever  been  made  to  it,  it  is  a  strong  argument  to  show  what  the 
law  is  ;  for  pleadings  are  always  evidence  of  the  law.  But  even  without  this  argument, 
if  a  deed  may  be  presumed  by  a  jury  from  length  of  usage,  it  follows  from  necessity 
that  this  plea  ought  to  be  allowed."  ^ 

The  statements  that  parties  must  bring  the  best  evidence  that  the  nature  of  the  case 
will  allow,  and  that  it  is  enough  if  they  do  this,  were  much  in  vogue  in  the  time  of 
Chief  Justice  Holt  (1689-1710)  ;  and  Gilbert  (who  died  in  1726),  the  first  systematic 
writer  on  the  Law  of  Evidence,  elevated  the  "  Best  Evidence  "  principle  into  that  lead- 
ing place  which  it  held  in  the  eighteenth  century.  In  Ford  v.  Hopkins  (ante,  554), 
Holt,  C.  J.,  said;  "The  best  proof  that  the  nature  of  the  thing  will  afford  is  only 
required."  In  Altham  v.  Anglesea,  11  Mod.  210  (1709),  the  same  judge  said:  "The 
law  requires  the  best  evidence  that  can  be  had.  But  we  cannot  compel  any  one  to 
come  out  of  Ireland ;  nor  oblige  any  one  to  go  and  inform  himself,  in  order  to  be  a 
witness  ;  but  this  rule  is  to  be  interpreted  with  respect  to  the  person  deposing  ;  as  that 
a  man's  affidavit  shall  not  be  read  when  he  is  here  to  give  his  evidence  viva  voce ;  but 
when  the  person  cannot  be  brought  into  court,  though  there  be  other  witnesses  to  give 
evidence  viva  voce,  yet  the  depositions  of  those  that  are  absent  may  be  read. " 

In  Gilbert's  treatise  we  are  told  :  "  The  first,  therefore,  and  most  signal  rule  in  re- 
lation to  evidence,  is  this.  That  a  man  must  have  the  utmost  evidence  the  nature  of 
the  fact  is  capable  of ;  for  the  design  of  the  law  is  to  come  to  rigid  demonstration  in 
matters  of  right,  and  there  can  be  no  demonstration  of  a  fact  without  the  best  evidence 
that  the  nature  of  the  thing  is  capable  of ;  less  evidence  doth  create  but  opinion  and 
surmise,  and  does  not  leave  a  man  the  entire  satisfaction  that  arises  from  demonstra- 
tion ;  for  if  it  be  plainly  seen  in  the  nature  of  the  transaction  that  there  is  some 
more  evidence  that  doth  not  appear,  the  very  not  producing  it  is  a  presumption 
that  it  would  have  detected  something  more  than  appears  already,  and  therefore 
the  mind  does  not  acquiesce  in  anything  lower  than  the  utmost  evidence  the  fact  is 
capable  of.  .  .  . 

"  When  we  say  the  law  requires  the  highest  evidence  that  the  nature  of  the  thing  is 
capable  of,  't  is  not  to  be  understood  that  in  every  matter  there  must  be  all  that  force 
and  attestation  that  by  any  possibility  might  have  been  gathered  to  prove  it,  and  that 
.nothing  under  the  highest  assurance  possible  should  have  been  given  in  evidence  to 
prove  any  matter  in  question.  To  strain  the  rule  to  that  height  would  be  to  create  an 
endless  charge  and  perplexity,  for  there  are  almost  infinite  degrees  of  probability,  one 

>  See  Jbssbl,  M.  R.,  in  Siigden  v.  St.  Leonards,  infra.  The  doctrine  of  profert 
was  abolished  in  England  in  1852  (St.  15  &  16  "Vic.  c.  76,  s.  55).  —  Ed. 
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under  the  other,  aud  if  nothing  hut  matters  of  the  highest  assurance  might  be  given 
in  evidence,  the  way  of  illustration  of  right  would  be  the  most  troublesome  and  ex- 
pensive that  can  be  imagined ;  as  for  instance,  no  verbal  contract  could  be  proved, 
because  a  written  contract  carries  with  it  greater  credibility,  and  consequently  the 
unwritten  contract  would  not  be  the  greatest  assurance  that  the  na:ture  of  the  thing  is 
capable  of ;  so  a  contract  attested  by  two  witnesses  gains  more  credit  than  a  contract 
attested  by  one  ;  and  therefore  by  the  same  argument,  one  witness  would  be  no  good 
proof  of  a  contract ;  and  all  these  are  plainly  as  good  reasonings  as  to  say  that  the 
sworn  copy  of  a  record  ought  not  to  be  admitted,  because  a  copy  under  the  broad  seal 
is  a  stronger  evidence. 

"  But  the  true  meaning  of  the  rule  of  law  that  requires  the  greatest  evidence  that 
the  nature  of  the  thing  is  capable  of,  is  this  :  That  no  such  evidence  shall  be  brought 
which  ex  natura  rei  supposes  still  a  greater  evidence  behind  in  the  parties'  own  posses- 
sion and  power,  for  such  evidence  is  altogether  insufiicient  and  proves  nothing,  for  it 
carries  a  presumption  with  it  contrary  to  the  intent  for  which  it  was  produced.  For  if 
the  other  greater  evidence  did  not  make  against  the  party,  why  did  he  not  produce  it 
to  the  court ;  as  if  a  man  offers  a  copy  of  a  deed  or  will  where  he  ought  to  produce  the 
original,  this  carries  a  presumption  with  it  that  there  is  something  more  in  the  deed  or 
will  that  makes  against  the  party,  or  else  he  would  have  produced  it ;  and  therefore 
the  proof  of  a  copy  in  this  case  is  not  evidence,  and  cannot  possibly  weigh  anything  in 
a  court  of  justice."  —  (?i76er/!,  Evid.  (2d.  ed  1760)  i,  15-17. 

This  principle  in  its  twofold  bearing,  is  the  guide  to  Gilbert's  reasoning  throughout 
his  book,  e.  g.  pp.  21,  39,  40,  48,  61,  97.  Gilbert's  language  is  repeated  in  what  is 
called  Buller's  Nisi  Prius,  277  /1st  ed.  1767),  in  stating  the  "  first  general  rule  of  evi- 
dence." How  much  it  figured  in  that  century  may  be  further  seen  in  what  follows, 
aud  abundantly  elsewhere  in  the  reports,  especially  in  Lord  Hardwicke's  decisions. 

In  Lewellin  v.  Machworth,  2  Atk.  40  (June,  1740),  Loud  Habdwicke  said :  "  There 
is  no  rule  of  evidence  to  be  laid  down  in  this  court  but  a  reasonable  one,  such  as  the 
nature  of  the  thing  that  is  to  be  proved  will  admit  of."  And  in  Villiers  v.  Villiers,  ib. 
71  (Nov.,  1740)  :  "The  rule  of  evidence,  said  Lord  Chancellor,  is  that  the  best  evi- 
dence the  circumstances  of  the  case  will  allow  must  be  given.  If  an  original  deed  is 
lost  the  counterpart  may  be  read,  and  if  there  is  no  counterpart  forthcoming,  then  a 
copy  may  be  admitted,  and  even  if  there  should  be  no  copy,  there  may  be  parol  evidence 
of  the  deed,  and  the  manner  of  its  being  lost,  unless  it  happens  to  be  destroyed  by  fire, 
or  lost  by  robbery,  or  any  unforeseen  or  unavoidable  accident,  which  are  sufficient  ex- 
cuses of  themselves. "  ^ 

In  Omychtmd  v.  Barker,  1  Atk.  21,  49  (1744),  in  holding  that  the  testimony  of 
native  Hindoos,  taken  under  oath,  according  to  their  own  religious  forms,  was  ad- 
missible, LoKD  Hardwicke  said:  "The  judges  and  sages  of  the  law  have  laid  it 
down  that  there  is  but  one  general  rule  of  evidence,  the  best  that  the  nature  of  the 
case  will  admit.  The  rule  is,  that  if  the  writings  have  subscribing  witnesses  to  them, 
they  must  be  proved  by  those  witnesses.  The  first  ground  judges  have  gone  upon  in 
departing  from  strict  rales,  is  an  absolute  strict  necessity.  Secondly,  a  presumed 
necessity.  In  the  case  of  writings  subscribed  by  witnesses,  if  all  are  dead,  the  proof 
of  one  of  their  hands  is  sufficient  to  establish  the  deed:  where  an  original  is  lost,  a 
copy  may  be  admitted  ;  if  no  copy,  then  a  proof  by  witnesses  who  have  heard  the 
deed,  and  yet  it  is  a  thing  the  law  abhors  to  admit  the  memory  of  man  for  evidence. 
1  Mod.  4.  A  tradesman's  books  are  admitted  as  evidence,  though  no  absolute  neces- 
sity ;  but  by  reason  of  a  presumption  of  necessity  only,  inferred  from  the  nature  of 
commerce.  ...  It  is  a  common  natural  presumption  that  persons  of  the  Gentoo 
religion  should  be  principally  apprized  of  facts  and  transactions  in  their  own  country  ; 
there  is  a  stronger  presumption  of  necessity  here  than  for  admitting  a  deed  of  thirty 
years  standing." 

1  See  Lord  Hardwicke's  statement  {ante,  475),  in  1750,  that  the  rules  of  evidence 
are  the  same  at  law  and  in  equity.  —  Ed. 
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Of  this  doctrine  Burke,  in  1794,  in  his  Keport  on  the  Lords  Journal,  made  in  be- 
half of  the  managers  of  the  impeachment  of , Warren  Hastings,  —  while  urging  that  the 
ordinary  practice  of  the  courts  in  regard  to  evidence  should  not  control  in  impeachmfents, 
—  said  (11  Burke's  Works,  Little  &  Brown's  ed.  77) ;  "At  length  Lord  Hardwicke,  in 
one  of  the  cases  the  most  solemnly  argued  that  has  been  in  man's  memory,  with  the  aid 
of  the  greatest  learning  at  the  bar,  and  with  the  aid  of  all  the  learning  on  the  bench, 
both  bench  and  bar  being  then  supplied  with  men  of  the  iirst  form,  declared  from  the 
bench,  and  in  concurrence  with  the  rest  of  the  judges,  and  with  the  most  learned  of 
the  long  robe,  the  able  counsel  on  the  side  of  the  old  restrictive  principles  making  no 
reclamation,  'that  the  judges  and  sages  of  the  law  have  laid  it  down  that  there  is  but 
ONE  general  rule  of  evidence,  —  the  best  that  the  nature  of  the  case  will  admit,'  This, 
then,  the  master  rule,  that  governs  all  the  subordinate  rules,  does  in  reality  subject 
itself  and  its  own  virtue  and  authority  to  the  nature  of  the  case,  and  leaves  no  rule  at 
all  of  an  independent,  abstract,  and  substantive  quality." 

In  Grant  v.  Gould,  2  H.  Bl.  p.  104  (1792),  Loed  Loughboeough  said  :  "That  all 
common  law  courts  ought  to  proceed  upon  the  general  rule,  namely,  the  best  evidence 
that  the  nature  of  the  case  will  admit,  I  perfectly  agree. " 

But  by  this  time  it  was  becoming  obvious  that  this  "  general  rule  "  was  misapplied  and 
over-emphasized.  Blaokstone,  indeed,  repeating  Gilbert,  had  said  in  1770,  in  the  first 
editions  of  his  Commentaries  (iii.  368),  as  it  was  said  in  all  the  later  ones  :  "  The  one 
general  rule  that  runs  through  all  the  doctrine  of  trials  is  this,  that  the  best  evidence 
the  nature  of  the  case  will  admit  of  shall  always  be  required,  if  possible  to  be  had;  but, 
if  not  possible,  then  the  best  evidence  that  can  be  had  shall  be  allowed.  For  if  it  be 
found  that  there  is  any  better  evidence  existing  than  is  produced,  the  very  not  pro- 
ducing it  is  a  presumption  that  it  would  have  detected  some  falsehood  that  at  present  is 
concealed."  But  in  1794,  the  acute  and  learned  Christian,  in  editing  the  twelfth  edition, 
pointed  out  the  difficulties  of  the  situation  :  "  No  rule  of  law,"  he  said,  "  is  more  fre- 
quently cited,  and  more  generally  misconceived,  than  this.  It  is  certainly  true  when 
rightly  understood  ;  but  it  is  very  limited  in  its  extent  and  application.  It  signifies 
nothing  more  than  that,  if  the  best  legal  evidence  cannot  possibly  be  produced,  the 
next  best  legal  evidence  shall  be  admitted.  Evidence  may  be  divided  into  primary 
and  secondary  ;  and  the  secondary  evidence  is  as  accurately  defined  by  the  law  as  the 
primary.  But  in  general  the  want  of  better  evidence  can  never  justify  the  admission 
of  hearsay,  interested  witnesses,  or  the  copies  of  copies,  etc.  Where  there  are  excep- 
tions to  general  rules,  these  exceptions  are  as  much  recognized  by  the  law  as  the  gen- 
eral rule  ;  and  where  boundaries  and  limits  are  established  by  the  law  for  every  case 
that  can  possibly  occur,  it  is  immaterial  what  we  call  the  rule,  and  what  the 
exception." 

And  yet  in  1797,  in  Chenie  v.  Watson  (ante),  the  principle  was  invoked,  in  re- 
quiring the  production  in  court  of  a  chattel.  And  even  so  late  as  1820,  a  Scotch 
writer  on  evidence  (Glassford,  266)  laid  down  the  old,  wide  rule  with  emphasis,  and 
added :  "  Hence  in  those  cases  of  legal  inquiry  where  it  is  important  to  obtain  an 
accurate  knowledge  of  some  external  object,  or  of  the  appearance  and  features  of  an  in- 
dividual, as  the  evidence  of  sense  is  undoubtedly  the  most  perfect  by  which  that 
knowledge  can  be  obtained,  so,  if  the  person  or  the  object  can  be  brought  into  the 
presence  of  the  court,  no  inferior  evidence  shall  be  admitted." 

In'  1802  ( Williams  v.  E.  I.  Co.,  3  East,  192),  Lord  Ellbnborough  (for  the  Court 
of  King's  Bench)  even  went  so  far  as  to  apply  the  principle  to  circumstantial  evidence 
as  contrasted  with  direct  testimony,  and  to  hold  that  the  "Best  Evidence"  rule 
forbids  a  party  to  prove  his  case  by  circumstantial  evidence,  while  a  living  witness 
to  the  facts  is  not  called,  although  that  witness  be  an  agent  of  the  adversary  :  "  The 
best  evidence  should  have  been  given  of  which  the  nature  of  the  thing  was  capable. 
The  best  evidence  was  to  have  been  had  by  calling  in  the  first  instance  upon  the  per- 
sona immediately  and  officially  employed  in  the  delivery  and  in  the  receiving  the  goods 
on  board,  who  appear  in  this  case  to  have  been  the  first  mate  on  the  one  side,  and  the 
military  conductor  on  the  other.  And  though  the  one  of  these  persons,  the  mate,  was 
dead,  it  did  not  warrant  the  plaintiff  in  resorting  to  an  inferior  and  secondary  species 
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of  testimony,  viz.  the  presumption  and  inference  arising  from  a  non-oommunioation  to 
other  persona  on  board,  as  long  as  the  militaiy  conductor,  the  other  living  witness  im- 
mediately and  primarily  concerned  in  the  transaction  of  shipping  the  goods  on  board, 
could  be  resorted  to  ;  and  no  impossibility  of  resorting  to  this  evidence  of  the  military 
conductor,  the  proper  and  primary  evidence  on  the  subject,  is  su^ested  to  exist  in 
this  case.  We  are  therefore  of  opinion  that  the  nonsuit  was  proper,  and  that  the  rule 
for  setting  it  aside  must  be  discharged."  This  was,  no  doubt,  a  misapplication  of 
the  principle.  See  the  comments  of  Starkie  on  this  case  in  the  first  vol.  of  his  "  Evi- 
dence," (1st  ed.)  397,  (4th  ed. )  732-733.^  And  yet  this  notion  has  been  occasionally 
put  forward  by  speculative  writers,  as  in  Wills,  Circ.  Ev.  (5th  Am.  ed.)  187. 


Lynch  v.  Cleeke,  3  Salk.  154  (1696-1697).  Per  Holt,  Ch.  Just.  V 
The  substance  of  a  deed  cannot  be  proved,  but  by  the  deed  Itself,  un- 
less it  is  burnt,  or  lost,  or  in  the  possession  of  the  plaintiff  himself ; 
and  if  so,  then  this  matter,  as  it  happens,  must  be  sworn,  and  that  the 
deed  was  executed^  And  in  this  case  he  said  that  a  copy  of  a  fine  or 
recovery  is  good  evidence,  so  as  it  be  sworn  to  be  a  true  copy  and  ex- 
amined ;  so  lilcewise  an  old  deed  is  good  evidence,  without  any  witness 
to  swear  that  it  was  executed :  That  wherever  an  original  is  of  a  public 
nature,  and  would  be  evidence,  if  produced,  an  immediate  sworn  copy 
thereof  will  be  evidence,  as  the  copy  of  a  bargain  and  sale,  or  of  a 
deed  enrolled,  of  a  church  register,  &c. ;  but  where  an  original  is  of 
a  private  nature  a  copy  is  not  evidence,  unless  the  original  is  lost  or 
'burnt.^ 


Marsh  v.  Collnett,  2  Esp.  665  (1798).  Case  for  money  had  and 
received.  To  prove  the  transfer  of  a  parcel  of  stock  by  the  plaintiff 
to  the  name  of  the  defendant,  the  plaintiff's  counsel  offered  in  evidence 
a  copy  of  the  transfer,  taken  from  the  bank-book  of  the  3  per  cents. 
The  bank-books  were  in  court,  but  the  copy  above  mentioned  was  only 
offered  in  evidence. 

Gibbs,  for  the  defendant,  objected  to  it,  and  contended  tbat  the 
books  themselves  were  the  best  evidence,  and  should  be  given  in  evi- 
dence, and  that  a  copy  was  inadmissible. 

Lord  Kenton  said,  they  were  public  books,  which  public  conveni- 
ence required  should  not  be  removed  from  place  to  place  ;  and  though 
the  books  were  in  court,  he  would  not,  for  the  sake  of  example,  break 
in  upon  a  rule,  founded  on  that  principle  of  public  convenience,  and 
require  the  production  of  the  original,  but  admit  a  copy  from  them  in 

1  See  Smith  v.  The  State,  13  Tex.  App.  p.  513  (1883).  "By  another  bill  of 
exceptions  it  is  shown  that  the  court  permitted  the  witness  Bates,  over  objection  of 
defendant,  to  tell  the  jury  that  his  father,  the  owner  of  the  hog,  gave  no  consent  to 
the  taking  by  defendant.  This  was  error.  The  best  evidence  of  non-consent  was 
that  of  the  owner  himself;  and  before  secondary  evidence  as  to  that  fact  was  ad- 
missible a  reason  should  have  been  shown  satisfactorily  accounting  for  the  non- 
production  of  the  best  evidence."  — Per  White,  P.  J.  (for  the  Court).  But  compare 
Elliott  V.  Fan  Buren,  83  Mich.  49.  —  Ed.     '  Compare  Hue  v.  Nelthrope,  3  Salk.  154. 
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evidence.  His  Lordsliip  added,  he  remembered  a  case  before  Mr.  Jus- 
tice Yates,  where  a  deed  of  thirty  years  being  produced  in  evidence,  it 
appeared  that  the  subscribing  witness  was  living,  and  then  actuallj'  in 
court.  That  learned  judge  ruled,  that  he  would  not  break  in  upon  a 
rule  of  evidence  so  well  established,  as  that  deeds  of  thirty  years  stand- 
ing proved  themselves,  by  requiring  the  subscribing  witness  to  be 
called,  but  would  admit  it  without  further  proof. 

Ershine^  Garrow,  and  Manley,  for  the  plaintiflF. 

Gibbs  and  Marryat  for  the  defendant. 


COMMONWEALTH  v.  EMERY. 

Commonwealth  of  Massachusetts.     1854. 

[Repcn-ted  2  Gray,  80.] 

On  the  trial  of  the  defendant  in  the  court  of  common  pleas  for  being 
a  common  seller  of  spirituous  and  intoxicating  liquors,  there  was  evi- 
dence of  sales,  made  by  the  defendant's  servant  or  agent,  at  a  public 
house  kept  bj'  the  defendant  in  LowelQ 

The  district  attorney,  in  order  to  prove  that  the  house  was  owned 
by  the  defendant,  and  that  the  business  carried  on  there  was  his, 
offered  a  paper  purporting  to  be  a  registry  copy  of  a  deed  of  the  prem- 
ises to  the  defendant,  certified  bj-  the  register  of  deeds  for  this  countyJ 
The  defendant  objected  to  the  admission  of  the  copy  of  the  deed 
as  evidence,  for  the  reason  that  he  had  had  no  notice  to  produce 
the  original  deed.  But  Perkins,  J.,  overruled  the  objection,  and  ad- 
mitted the  copy  in  evidence.  To  this  ruling  the  defendant  alleged 
exceptions. 

J.  G.  Abbott,  for  the  defendant. 

J.  H.  Clifford  (Attorney-General),  for  the  Commonwealth. 

Shaw,  C.  J.  Upon  consideration,  the  court  are  of  opinion  that  this 
copy  of  a  deed  ought  not  to  have  been  admitted,  without  notice  to  the 
defendant  to  produce  the  original.! 

The  rule,  as  to  the  use  of  dee(Js  as  evidence,  in  this  Commonwealth, 
is  founded  partlj-  on  the  rules  of  the  common  law,  but  modified,  to 
some  extent,  bvthe  registry  system  established  here  by  statute.  The 
theory  is  this  :  miat  an  original  deed  is  in  its  nature  more  authentic  and 
better  evidenceT;han  any  copy  can  be ;  that  a  cop_y  is  in  its  nature 
secondary ;  and  therefore  in  all  cases  original  deeds  should  be  required, 
if  they  can  be  had^  But  as  this  would  be  burdensome  and  expensive, 
if  not  impossible,  in  manj'  cases,  some  relaxation  of  this  rule  was 
necessary  for  practical  purposes.  The  law  assumes  that  the  grantee 
is  the  keeper  of  deeds  made  directly  to  himself;  when  then  he  has  oc- 
casion to  prove  any  fact  by  such  deed,  he  cannot  use  a  copy,  because 
it  would  be  offering  inferior  evidence,  when  in  theory  of  law  the  su- 
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perior  is  in  his  own  possession  or  power.  It  is  only  on  proof  of  the 
loss  of  tl^e  original,  in  such  case,  that  any  secondary  evidence  can  be 
received^ 

Our  system  of  conveyancing,  modified  by  the  registrj'  law,  is,  that 
each  grantee  retains  the  deed  made  immediately  to  himself,  to  enable 
him  to  make  good  his  warranties.  Succeeding  grantees  do  not,  as  a 
matter  of  course,  take  possession  of  deeds  made  to  preceding  parties, 
so  as  to  be  able  to  prove  a  chain  of  title  by  a  series  of  original  deeds. 
Every  grantee  therefore  is  the  keeper  of  his  own  deed,  and  of  his  own 
deed  only. 

But  there  is  another  rule  of  practice  arising  from  the  registry  law, 
and  the  usage  under  it,  which  is,  that  all  deeds,  before  being  offered  in 
evidence  as  proof  of  title,  must  be  registered.  The  register  of  deeds 
therefore  is  an  officer  of  the  law,  with  competent  authority  to  receive, 
compare,  and  record  deeds  ;  his  certificate  verifies  the  copy  as  a  true 
transcript  of  the  original,  and  the  next  best  evidence  to  prove  the 
existence  of  the  deed;  though  it  follows  as  a  consequence,  that  such 
copy  is  legal  and  competent  evidence,  and  dispenses  with  original  proof 
of  its  execution  by  attesting  witnesses.  In  eases,  therefore,  in  which 
the  original,  in  theory  of  law,  is  not  in  the  custody  or  power  of  the 
party  having  occasion  to  use  it,  the  certified  office  copy  is  prima  facie 
evidence  of  the  original  and  its  execution,  subject  to  be  controlled  by 
rebutting  evidence. 

But  as  this  arises  from  the  consideration,  that  the  original  is  not  in 
the  power  of  the  party  relying  on  it,  the  rule  does  not  apply  where 
such  original  is,  in  theory  of  law,  in  possession  of  the  adverse  party ; 
because  upon  notice  the  adverse  party  is  bound  to  produce  it,  or  put  i 
himself  in  such  position  that  any  secondary  evidence  may  be  given. 

Should  it  be  objected  that,  upon  notice  to  the  adverse  party  to  pro- 
duce an  original,  and  the  tender  of  a  paper  in  answer  to  the  notice,  the 
party  calling  for  the  deed  might  deny  that  the  paper  tendered  was 
the  true  paper  called  for ;  it  would  be  easy  to  ascertain  the  identity  of 
the  paper,  by  a  comparison  of  the  contents  of  the  paper  tendered  with  the 
copy  offered,  and  by  the  official  certificate,  which  the  register  of  deeds 
is  required  to  make  on  the  original,  when  it  is  recorded.  This  con- 
struction of  the  rule  will  carry  out  the  principle  on  which  it  is  founded, 
to  insist  on  the  better  evidence  when  it  can  practically  be  had,  and 
allow  the  secondary  only  when  it  is  necessary.  The  court  being  of 
opinion  that  evidence  was  received  which  was  not  competent  and  ought 
not  to  have  been  admitted,  the  verdict  is  set  aside,  and  a  new  trial  or- 
dered in  the  Court  of  Common  Pleas. ^ 

1  The  use  of  copies  from  a  public  registry  is  largely  regulated  by  statute.  See 
McKeen  v.  De  Lancy's  Lessee.,  6  Craneh,  22  (Pa.)  ;  Olwrk  v.  Nixon,  5  Hill,  36  (N.  Y.)  ; 
Yowiige  v.  Guilbeau,  3  Wall.  636  (Tex.)  ;  Newsom  v.  Luster,  13  111.  175.  Compare 
Smartle  d.  Newport  v.  Williama,  1  Solk.  280.  —  Ed. 
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Me.  Justice  Johnson's  Case,  29  How.  St.  Tr.  437  (1805).  JMr.  Wil- 
liam Cobbett  sworn.    Examined  by  Mr.  Erskine. 

Give  that  paper  to  Mr.  Cobbett.  Will  you  look  at  that  paper,  sir. 
[Giving  him  a  paper.]     Have  you  seen  that  paper  before  ?  —  Yes.  .  .  . 

In  what  manner  did  it  come  to  you?  — It  came  to  me  under  cover, 
directed  — 

Mr.  Adam.  —  Stop,  sir.     Have  j'ou  got  the  cover  here?  —  No. 

Mr.  Erskine.  —  What  has  become  of  the  covers?  —  I  do  not  know. 

Have  you  looked  for  them?  —  No  ;  it  was  useless,  because  thej'  were 
immediately  thrown  into  the  fire ;  but  this  I  recollect  with  respect  to 
the  covers,  that  they  had  the  Irish  post-mark  upon  them. 

Mr.  Adam.  —  My  lords,  if  they  talk  of  covers  thej-  must  produce 
them,  otherwise  this  is  not  evidence. 

Mr.  Erskine  to  the  witness.  —  Have  you  anj'  doubt  that  the  covers, 
of  which  you  have  just  now  been  speaking,  were  destroyed  ?  —  No,  sir  ; 
thej'  were  destroyed  immediately. 

Mr.  Adam.  —  Do  you  know  that  these  particular  covers  were 
destroj'ed  ? 

Mr.  Erskine.  —  He  speaks  of  no  other  covers. 

Witness.  —  No,  I  cannot  swear  that  thej'  were  destroj-ed. 

Mr.  Erskine.  —  I  rather  think  this  is  not  the  time  for  my  learned 
friend,  Mr.  Adam,  to  interpose. 

Mr.  Adam.  —  I  am  asking  with  regard  to  the  destruction  of  these 
particular  covers,  which  must  be  taken  to  exist,  unless  proved  to  be 
destroj'ed,  and  threfore  cannot  be  talked  of  unless  they  are  produced. 

Mr.  Erskine  to  the  witness.  —  Have  you  any  doubt  that  these  covers 
were  destroyed  ?  —  None  at  all. 

Mr.  Park.  —  We  must  examine  farther  into  the  covers,  for  they  are 
written  directions  on  the  letters  ;  and  I  submit  to  your  Lordships,  that 
my  friends  cannot  interpose  in  the  midst  of  our  examination. 

Lord  Ellenboeough.  —  As  far  as  we  have  got,  we  have,  from  the 
witness,  probable  evidence  of  the  destruction  of  these  covers,  as  it  seems 
to  me.  We  have  such  probable  evidence  of  the  destruction  of  the  thing, 
as  to  let  in  parol  evidence  of  its  nature ;  if  j'ou,  in  j-our  examination 
of  the  witness  hereafter,  can  change  it,  that  will  be  evidence  for  j'ou  to 
support  j'our  objection  to  the  parol  testimony. 

Mr.  Erskine  to  the  witness.  — ';JIaving  said  that  you  received  these 
letters  under  cover,  and  that  you  nave  no  doubt  the  covers  were  de- 
stroyed;  what  mark  was  on  this  particular  cover? — It  had  an  Irish 
post-mark  on  it. 

What  address  was  on  the  cover? — To  Mr.  Budd,  No.  100,  Pall 
Mall.i 

1  "  The  ruling  of  the  court  admitting  oral  testimony  as  to  the  contents  of  the 
letter  from  the  plaintiffs  authorizing  McCoy  &  Co.  to  act  as  their  agents,  was  clearly 
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THE    QUEEN'S    CASE.* 
House  of  Lords.    1820. 
[Beported  2  Br.  Jc  Bing.  284.] 

[In  certain  legislative  proceedings  the  House  of  Lords  proposed  ques- 
tions to  the  judges.]  Whether  in  the  courts  below  a  party,  on  cross- 
examination,  would  be  allowed  to  represent,  in  the  statement  of  a 
question,  the  contents  of  a  letter,  and  to  ask  the  witness  whether  the 
witness  wrote  a  letter  to  an}'  person  with  such  contents,  or  contents  to 
the  like  effect,  without  having  first  shown  to  the  witness  the  letter,  and 
having  asked  that  witness  whether  the  witness  wrote  that  letter,  and 
his  admitting  that  he  wrote  such  IctterJ  .  .   , 

The  judges,  after  having  retired  for  a  short  time,  returned  the  follow- 
ing answer :  — 

Abbott,  C.  J.  My  Lords,  the  judges  have  conferred  upon  the  ques- 
tions propounded  to  them  by  your  Lordships.  The  first  question  was  in 
these  words.     (Here  the  Lord  Chief  Justice  recited  the  first  question.) 

The  judges  are  of  opinion,  that  that  question  must  be  answered  by 
them  in  the  negative ;  and  the  reason  and  foundation  of  our  opinion  is 
shortly  this :  (The  contents  of  every  written  paper  are,  according  to  the 
ordinary  and  well  established  rules  of  evidence,  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence ;  the  proper 
course,  therefore,  vaj  Lords,  is  to  ask  the  witness  whether  or  no  that  letter 
is  of  the  handwriting  of  the  witness  1)  If  the  witness  admits  that  it  is  of 

right.  The  sole  ohjection  was  that  the  loss  had  not  heen  aufBcigntly  proved.  This 
was  a  preliminary  inquiry  addressed  to  the  discretion  of  the  jndge.  1  Greenl.  Evi- 
dence, s.  558  ;  Wilter  v.  Latham,  12  Conn.,  392  ;  Stowe  v.  Tuerner,  L.  E.  5  Exch. 
155.  And  although  this  court  may  revise  the  ruling  of  the  court  below  in  any  matter 
of  law,  yet  where  that  court,  upon  legitimate  testimony  tending  to  show  it,  has  found 
the  fact  of  loss,  we  do  not  see  how  this  court  can  review  the  question  in  respect  to  the 
weight  of  the  testimony.  Durgin  v.  Danville,  47  Vt.  95.  But  if  we  were  to  review 
and  weigh  the  testimony  on  this  point  we  should  reach  the  same  conclusion.  It  is 
sufficient  if  the  preliminary  proof  establishes  a  reasonable  presumption  of  the  loss  of  the 
written  evidence.  Harper  v.  Scott,  12  Ga.  125.  And  very  slight  evidence  has  been 
held  sufficient.  Turner  v.  Moore,  1  Brev.  (S.  C.)  236;  Flinn  v.  McGonigle,  9  Watts 
&S.  75.  In  Kelsey  v.  Hanmer,  18  Conn.  311,  it  is  held  sufficient  if  the  party  offer- 
ing the  secondaiy  evidence  has  done  all  that  could  be  reasonably  expected  of  him, 
under  the  circumstances  of  the  case,  in  searching  for  the  original  instrument.  See  also 
Waller  v.  Eleventh  School  District,  22  Conn.  326.  The  letter-press  copy  of  the  cable 
dispatch  sent  by  McCoy  &  Co.  to  Isaac  Jenks  &  Sons,  as  claimed  by  direction  of  the 
defendants'  agent,  bearing  a  message  to  the  plaintiffs,  we  think  was  clearly  admissible, 
including  also  the  translation  and  the  letter  contirming  the  dispatch.  Where  the 
original  paper  is  in  the  hands  of  a  third  party,  out  of  the  jurisdiction  of  the  conrt, 
secondary  evidence  of  its  contents  is  admissible.  Shepardv.  Giddings,  22  Conn.  282." 
—  Elwell  v.  Mersick,  60  Conn.  275.  —  Ed. 

1  As  to  the  nature  of  the  proceedings  known  by  this  title,  see  Best,  Evidence,  ss.  474, 
end,  480.-^  Ed, 
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his  or  her  handwriting,  the  cross-examining  counsel  may,  at  his  proper 
season,  read  that  letter  as  evidence,  and,  when  the  lette£,is  produced,  then, 
mj'  Lords,  the  whole  of  the  letter  is  made  evidence.  (One  of  the  reasons 
for  the  rule  requiring  the  production  of  writteh  instruments  is,  in  order 
that  the  Court  may  be  possessed  of  the  wholp  If  the  course  which  is 
here  proposed  should  be  followed  the  cross-examining  counsel  may 
put  the  Court  in  possession  onlj'  of  a  part  of  the  contents  of  the  written 
paper ;  and  thus  the  Court  may  never  be  in  possession  of  the  whole, 
though  it  may  happen  that  the  whole,  if  produced,  may  have  an  effect 
very  different  from  that  which  might  be  produced  by  a  statement  of 
a  part.  .  .  . 

The  following  question  was  proposed  to  the  judges  :  -^ 

Whether,  when  a  witness  is  cross-examined,  and  upon  the  production 
of  a  letter  to  the  witness  under  cross-examination,  the  witness  admits 
that  he  wrote  that  letter,  the  witness  can  be  examined  in  the  courts  be- 
low, whether  he  did  not,  in  such  letter,  make  statements  such  as  the 
counsel  shall,  by  questions  addressed  to  the  witness,  inquire  are  or  are 
not  made  therein  ;  or  whether  the  letter  itself  must  be  read  as  the  evi- 
dence to  manifest  that  Such  statements  are  or  are  not  contained  therein  ; 
and  in  what  stage  of  the  proceedings,  according  to  the  practice  of  the 
courts  below,  such  letter  could  be  required  by  counsel  to  be  read,  or  be 
permitted  by  the  Court  below  to  be  read  ? 

The  judges,  after  having  retired  for  a  short  time,  returned  the  follow- 
ing answer :  — 

Abbott,  C.  J.  My  Lords,  the  judges  have  conferred  upon  the  ques- 
tions last  proposf^d  to  them  by  your  Lordships.  The  first  part  of  j-our 
Lordship's  question  is  in  these  words :  .  .  .  My  Lords,  in  answer  to 
this  part  of  your  Lordships'  question,  I  am  to  inform  your  Lordships 
that  the  judges  are  of  opinion  in  the  case  propounded,  that  the  counsel 
cannot,  bj"^  questions  addressed  to  the  witness,  ioguire  whether  or  no 
such  statements  are  contained  in  the  letter ;  but  that  the  letter  itself 
must  be  read  to  manifest  whether  such  statements  are  or  are  not  con- 
tained in  that  letter!^  My  Lords,  in  delivering  this  opinion  to  your 
Lordships,  the  judges  do  not  conceive  that  they  are  presuming  to  offer 
to  3-our  Lordships  an}-  new  rule  of  evidence  now  for  the  first  time  in- 
troduced bj-  them  ;  but  that  they  found  their  opinion  upon  what,  in  their 
judgment,  is  a  rule  of  evidence  as  old  as  any  part  of  the  common  law 
of  England,  namely,  that  the  contents  of  a  written  instrument,  if  it  be 
in  existence,  are  to  be  proved  by  that  instrument  itself,  and  not  by 
parol  evidence.^ 

1  See  the  criticisms  of  Best  (Ev.  s.  474),  and  the  statement  of  the  subsequent  ac- 
tion of  Parliament,  ib,  s.  481.  —  Ed. 
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REGINA  V.  FARE  et  al. 

At  Nisi  Pkius.     1864. 

[Seported  i  F.  dc  F.  336.] 

The  prisoners,  two  men  named  Farr  and  Toiler,  were  indicted  for  a 
burglary  at  the  house  of  one  Wagstaffe,  at  South  Ockendon,  in  this 
count}',  on  the  night  of  the  12th  of  August  last, 

Woollett  and  Codd  for  the  prosecution. 

Tayler  for  the  defence. 

One  of  the  articles  stolen  (none  of  which  were  recovered)  was  a 
ring  —  which  was  particularly  described  by  the  prosecutor  as  made 
of  bright  Australian  gold,  in  the  form  of  a  broad  band,  with  the 
representation  of  a  buckle  to  it  as  a  garter,  and  with  an  inscription 
inside  it  —  made  on  the  occasion  of  the  loss  of  a  sister,  and  in  memory 
of  her. 

Woollett,  for  the  prosecution,  desired  to  ask  what  the  inscription 
was ;  but 

Channell,  B.,  said  he  did  not  think  that  it  would  be  admissible  evi- 
dence against  the  prisoner.  The  general  rule  was,  that  the  contents  of 
a  writing  on  any  document  or  portable  article  could  not  be  proved  with- 
out its  production,  or  without  showing  it  to  be  in  the  possession  or 
power  of  the  prisoner  or  opposite  party,  and  on  notice  to  him  to  pro- 
duce it. 

Woollett.  It  is  proved  to  have  been  stolen,  so  that  we  cannot  pro- 
duce it. 

Channell,  B.  It  is  not  proved  to  have  been  stolen  by  the  prison- 
ers, which,  indeed,  is  the  question  to  be  tried. 

Woollett.  It  is  like  the  case  of  a  document  or  instrument  proved  to 
have  been  lost ;  or  like  trover  for  the  article. 

CfiANNELL,  B.,  however,  said  he  thought  that  the  evidence  was  not 
admissible :  although  the  prosecutor  could  state  that  there  was  an  in- 
scription on  the  ring,  and  could  otherwise  describe  the  ring  so  as  to 
identify  it,  he  could  not  state  the  contents  of  the  inscription. 

The  prosecutor  produced  another  ring,  which  had  been  made  for  a 
brother  upon  the  same  occasion,  and  was,  he  said,  exactlj-  like  it. 

A  witness  was  afterwards  called,  who  proved  that  soon  after  the 
burglary  the  prisoner  Toiler  showed  her  a  ring ;  which  she  described, 
and  which  she  said  had  an  inscription  upon  it. 

Woollett  proposed  to  ask  her  what  the  inscription  was  ;  but 

Channexl,  B.,  having  elicited  that  there  had  been  no  notice  ta 
produce  this  ring,  said  he  considered  that  the  contents  of  the  in- 
scription upon  it  could  not  be  asked ;  and  he  could  not  allow  of  the 
question. 

The  learned  Judge,  however,  allowed  the  fellow  ring  produced  by  the 
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prosecutor  to  be  shown  to  the  witness  ;  and  she  said  that  the  ring  shown 
to  her  bj'  the  prisoner  was  exactly  like  it.  .  .  . 

Verdict  —  guilty.^ 


ANDEKSON  v.  MAY, 

Common  Pleas.     1800. 
[Eeparted  2  B.  di  P.  237.] 

This  action  was  brought  for  business  done  as  an  attorney  bj'  the 
plaintiffs  intestate  at  the  instance  of  the  defendant.  At  the  West- 
minster sittings  in  this  term  the  cause  was  tried  before  Lord  Eldon, 
C.  J.,  when,  in  order  to  prove  the  amount  of  the  bill,  the  plaintiff 
gave  in  evidence  the  copy  of  a  bill  delivered  to  the  defendant  in  1796, 
and  which  had  never  been  referred  for  taxation.  The  defendant  ob- 
jected to  this  being  received  in  evidence,  inasmuch  as  no  notice  had 
been  given  to  produce  the  bill  delivered  to  the  defendant.  But  his 
Lordship  held  that  it  ought  to  be  received,  and  was  conclusive  as  to  the 
reasonableness  of  the  charges,  it  being  the  defendant's  own  fault  that 
the  bill  had  never  been  taxed.  A  verdict  was  accordinglj-  found  for 
the  plaintiff  and  the  point  made  by  the  defendant  reserved  for  the 
opinion  of  the  Court. 

Heywood,  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new 
trial,  contending  that  the  rule  was  clear  that  no  copy  can  be  received 
in  evidence  until  a  notice  has  been  given  to  produce  the  original ;  that 
this  case  was  distinguishable  from  Jory  v.  Orchard,  2  B.  &  P.  39,  be- 
cause here  the  bill  was  not  delivered  by  way  of  notice  of  action,  but  in 
the  usual  way  only,  as  a  demand  -of  so  much'  money  due  ;  that  the 
Court  in  the  above  case  relied  on  the  circumstance  of  the  paper  read  in 
evidence  being  a  duplicate  original,  and  referred  to  the  analogous  case 
of  a  notice  to  quit,  a  cop}'  of  which  is  usually  received  ;  whereas  that 
practice,  he  observed,  was  not  founded  on  anj'  authority,  and  was  con- 
trary to  principle. 

But  the  Court  said,  that  it  was  the  constant  practice  to  receive  a 
copj'  of  this  kind  in  evidence,  and  observed,  that  it  was  not  a  stronger 
case  than  Jory  v.  Orchard. 

Heywood  took  nothing  by  his  motion.' 

1  And  so  Mg.y.  Edge,  Wills.  Giro.  Ev.  (4th  Eng.  ed.,  5tli  Am.  ed.)  212  (1842), 
where  Maule,  B.,  "  refused  to  receive  evidence  of  the  contents  of  [a]  coffin  plate,  on  the 
ground  that,  being  removable,  it  ought  to  have  been  produced."  But  compare  Com.  v. 
Morrell,  and  The  King  v.  Hunt,  ante,  pp.  718,  719.  —  Ed. 

2  And  so  Kine  v.  Beaumont,  3  Br.  &  B.  288  ;  Quinley  v.  Atkins,  9  Gray,  370  ; 
Steph.  Dig.  Ev.  (Chase's  ed.)  Art.  72,  and  note Ed. 
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EEX  V.  WATSON. 

King's  Bench.    Sittings  at  Westminster.     1817. 

[Reported  2  Starkie,  116.]  ^ 

This  was  a  trial  at  bar,  upon  an  indictment  against  James  Watson 
the  elder,  for  kigh  treason,  founded  upon  the  Statutes  25  E.  3,  st.  5, 
c.  2,  and  the  36  G.  3,  c.  7.  .  .  . 

It  appeared  that  on  the  26th  of  November  a  person  of  the  name  of 
Castle  took  a  manuscript  to  Seale,  a  printer,  in  order  that  he  might 
print  500  large  copies  for  placards  and  4,000  small  ones,  advertising  a 
meeting  at  Spa  Fields  on  the  2d  of  December,  and  that  the  prisoner 
Watson  afterwards  called  upon  him,  Seale,  and  took  away  25  of  the 
large  placards.  Seale  upon  the  trial  produced  one  of  the  large  ones, 
and  another  witness  was  afterward  asked  whether  similar  placards  had 
not  been  posted  upon  the  walls  of  the  metropolis. 

It  was  objected  for  the  prisoner,  that  no  evidence  of  the  contents 
could  be  received  without  notice  to  the  prisoner  to  produce  the  original 
manuscript.  -That  the  original  ought  either  to  be  produced,  or  proved 
to  be  destroyed,  or  in  the  possession  of  the  prisoner.  That  notice  must 
be  proved  to  have  been  given  to  him  to  produce  it  before  secondary 
evidence  could  be  received.  That  all  the  printed  placards  were  to  be 
considered  as  copies,  and  not  as  originals ;  and  that  it  by  no  means 
followed  that  all  were  alike  because  all  were  printed.  And  the  case 
was  assimilated  to  that  of  Nbdin  v.  Murray,  3  Camp.  228,  which  was 
tried  before  Lord  Ellenborough,  where  his  Lordship  held  that  a  copy  of 
a  letter  proved  to  have  been  taken  by  a  letter-copying  machine,  and 
which  was  therefore  necessarily  a  true  copy,  could  not  be  received  in 
evidence  without  notice  to  produce  the  original.  It  was  also  urged 
that  notice  ought  to  have  been  given  to  produce  the  25  copies  which 
had  been  taken  away  by  the  prisoner. 

LoKD  Ellenborough.  An  order  having  been  given  to  print  500 
copies,  Watson  fetched  away  25 ;  by  this  he  adopted  the  printing  as 
done  in  the  execution  of  an  order  which  he  had  given ;  and  when  he 
took  away  25  out  of  a  common  impression,  they  must  be  supposed  to 
agree  in  the  contents.  When  you  wish  to  prove  that  a  part}'  has  notice 
of  the  contents  of  a  newspaper,  you  show  b}'  one  witness  that  he  had 
a  copy  of  the  paper,  and  by  another  what  the  contents  were. 

Batlet,  J.  The  objection  is,  that  without  notice  to  produce  the 
original  any  other  evidence  of  the  contents  is  but  secondary  evidence. 
It  appears  to  me  that  that  is  not  the  case,  for  that  every  one  of  those 
worked  oflf  are  originals,  in  the  nature  of  duplicate  originals  ;  and  it  is  ' 
clear  that  one  duplicate  may  be  given  in  evidence,  without  notice  to 
produce  the  other.    If  the  placard  were  offered  in  evidence,  in  order  to 

1  A  part  of  the  case  is  omitted. 
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show  the  contents  of  the  original  manuscript,  there  would  be  great 
weight  in  the  objection ;  but  when  they  are  printed  they  all  become 
originals  ;  the  manuscript  is  discharged  ;  and  since  it  appe:us  Unit  they 
are  from  the  same  press,  they  must  all  be  the  same. 

Abbott,  J.  If  this  paper  were  offered  in  order  to  show  what  were 
the  contents  of  the  original  manuscript,  it  might  be  contended  that 
sufficient  preparatory  evidence  had  not  been  given ;  but  in  anothei 
point  of  view  it  appears  to  me  that  the  evidence  is  admissible,  in 
order  to  prove  that  Mr.  Watson  knew  the  contents  of  a  placard  posted 
in  the  streets,  relating  to  a  meeting  in  Spa  Fields,  on  the  2d  of  Decem- 
ber, and  giving  notice  of  it.  The  fact  is  proved  that  the  printer,  having 
printed  a  number  of  papers  similar  to  the  one  produced,  delivered  25 
of  them  into  the  hands  of  Watson  four  days  previous  to  the  meeting. 
This,  then,  proves  that  Watson  knew  the  contents  of  the  placard  posted 
in  the  streets  relating  to  that  meeting,  and  if  he  had  notice  of  the  con- 
tents of  the  placard  it  is  evidence  against  him. 

HoLROTD,  J.  I  am  of  the  same  opinion.  This  is  not  a  question  of 
copy  and  original.  A  number  of  placards  were  printed  by  the  order  of 
two  persons,  and  the  prisoner  took  25  of  them  away.  None  of  these 
printed  papers  were  originals  more  than  the  rest.  The  question  is, 
whether  the  prisoner  took  away  part  of  the  impression^  and  whether 
that  may  be  proved  in  the  manner  proposed.  The  evidence  proves  his 
knowledge  of  the  contents  of  these  placards ;  and  I  am  of  opinion  that 
the  one  produced  may  be  read. 


THE  KING  V.   THE  INHABITANTS   OF   HOLY  TRINITY, 

King's  Bench.     1827. 
[Seported  7  B.  &  0.  611.] 

Upon  appeal  against  an  order  of  two  justices,  whereby  William 
Thomas,  his  wife  and  children,  were  removed  from  the  township  of 
Eccleshall  Bierlaw,  in  the  West  Riding  of  the  county  of  York,  to  the 
township  of  Hull,  in  the  East  Riding  of  the  same  county,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case :  — 

The  respondents  having  proved  that  the  pauper  had  gained  a  settle- 
ment in  the  appellant  parish,  the  appellant's  counsel,  upon  the  cross- 
examination  of  the  pauper,  a  brickmaker,  was  proceeding  to  show  that 
he  had,  in  the  year  1813  or  1 814,  acquired  a  settlement  at  Whitgift  sub- 
sequently to  that  established  by  the  respondents,  by  the  occupation  of 
a  tenement,  and  to  prove  what  was  tiie  rent  paid  for  the  same,  whereupon 
the  respondents'  counsel  interposed,  and  asked  the  pauper  whether  the 
contract  under  which  he  had  held  the  tenement  was  not  in  writing,  and 
on  his  admitting  that  it  was,  they  objected  that  parol  testimony  could 
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not  be  received!  The  appellant's  counsel  contended,  that  they  liad 
nothing  to  do  tnth  the  agreement,  that  all  they  proposed  to  prove  was 
the  fact  of  the  occupation  and  the  annual  value  of  the  tenement,  which 
they  were  at  liberty  to  prove  by  the  cross-examination  of  the  pauper, 
without  reference  to  the  agreement ;  but  the  court  of  quarter  sessions, 
being  of  opinion  that  the  contract  must  be  proved,  and  that  such  parol 
evidence  could  not  be  received,  confirmed  the  order,  subject  tO  the  opin- 
ion of  this  Court. 

Blackhwne,  in  support  of  the  order  of  sessions.     Coltman,  contra. 

Bayley,  J.  The  gener.al  rule  is,  that  the  contents  of  a  written  instmb 
ment  cannot  be  proved  without  producing  it.  But,  although  there  may 
be  a  written  instrument  between  a  IfindJord  and  tpnant,  defining  the 
terms  of  the  tenancy,  the  fact  of  tenancy  may  be  proved  by  parol,  with- 
out proving  the  terms  of  it.  It  was  unnecessary  in  this  case  to  prove 
by  the  written  instrument,  either  the  f^ct  of  tenancy  or  the  value  of  the 
premises.-  /-^ 

LiTTLEDALE,  J.  IPaymcnt  of  rent  as  rent  is  evidence  of  tenancy,  and 
may  be  proved  witQoiit~prodJJcing  the  written  instrument.  ) 

The  case  ordered  to  go  back  to  the  sessions  to  h^pufthe  evidence} 


Vincent  «.  Cole,  M.  &  M.  257  (1828).  Assumpsit  for  work  and 
labojr.  The  action  was  brought  to  recover  compensation  for  pulling 
down  an  old  >house,  and  building  ^  new  one.  The  plaintiff  called  the 
defendant's  surveyor,  under  whose  superintendence  the  work  had  been 
done.  He  stated,  on  cross-examination,  that  the  work  had  commenced 
under  a  written  agreement ;  but  that  certain  items  which  the  plaintiff 
relied  on  were  extras,  and  not  contained  in  it ;  and  that  in  particular 
the  plaintiff  had  refused  to  proceed  in  building  the  party-wall  unless 
the  defendant  would  promise  to  pay  for  the  whole  of  it,  which  the  de- 
fendant did  promise,  and  it  was  built.  Sir  James  Scarlett,  for  the 
defendant,  objected  that  the  plaintiff  must  be  nonsuited  unless  the 
agreement  was  produced  ;  that  that  was  the  best  evidence  of  what  were 
extras  and  what  not,  and,  for  aught  that  appeared,  these  items  might 
have  been  contemplated  and  provided  for  in  the  agreement.  Gurney, 
ill  answer,  said  that  the  promise  as  to  the  party-wall  clearly  showed  that 
item  to  b?  independent  of  the  agreement ;  and  he  cited  JRex  v.  Pendle- 
ton, 15  East,  449,  and  proposed  that  his  Lordship  should  look  into  the 
agreement,  which  was  in  .court,  nnstaijuped,  to  see  whether  or  not  it 
comprehended  the  item  sought  to  be  recovered. 

Lord  Tenteeden,  C.  J.  The  only  item  on  which  I  have  any  difB- 
culty  is  th^t  for  the  partjvwall ;  I  yield  to  the  objection  as  to  all  the 

1  In  Strofher  v.  Barr,  5  Bing.  136  (1828),  a  niling  to  the  same  effect  was  upheld 
by  an  equal  division  of  the  judges  of  the  Court  of  Common  Pleas,  giving  elaborate 
opinions.  —  Ed. 
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others ;  and  even  with  respect  to  that,  after  consideration,  I  think  it 
safest  to  require  the  production  of  the  instrument.  I  have  alwaj-s  (per- 
haps more  so  than  other  judges)  acted  most  strictly  on  the  rule  that 
what  is  in  writing  shall  only  be  proved  by  the  writing  itself ;  my  experi- 
ence has  taught  me  the  extreme  danger  of  relying  on  the  recollection  of 
witnesses,  however  honest,  as  to  the  contents  of  written  instruments ; 
they  may  be  so  easily  mistaken  that  I  thipk  the  purposes  of  justice  re- 
quire the  strict  enforcement  of  the  rule.  (It_does  appear  here  that  there 
is  an  agreement  in  writing  relating  to  the  claim,  and  I  am  therefore  of 
opinion  that  the  plaintiff  cannot  proceed  without  producing  ira 

JVbnsuit. 
Gurney  and  Archbold,  for  the  plaintiff.    Sir  James  Scarlett,  for  the 
defendant. 

A  motion  was  made  in  the  following  term  to  set  aside  this  nonsuit, 
but  the  Court  refused  the  rule,  Parke,  J.,  intimating  that  in  this  case 
the  production  of  the  written  contract  might  be  of  great  importance, 
even  with  respect  to  the  extra  work,  as  furnishing  some  evidence  be- 
tween the  parties  as  to  the  rate  at  which  work  should  be  paid  for ;  and 
Lord  Tenterden,  C.  J.,  observing,  with  respect  to  the  argument  that 
the  judge  might  look  at  the  agreement  to  see  whether  it  referred  to  the 
items  claimed  to  be  recovered  independently  of  it,  that  the  inconvenience 
of  such  a  course  would  be  verj-  great,  as  it  might  impose  upon  a  judge 
the  necessitj'  of  looking  repeatedly  through  a  long  agreement  to  see 
whether  it  contained  provisions  applicable  in  any  degree  to  fifty  or  sixty 
items,  which  a  party  claimed  to  recover  independentlj'  of  it. 


Reid  v.  Batte,  M.  &  M.  413  (1829).  Assumpsit  for  work  and  labor. 
The  plaintiffs  were  plasterers,  and  brought  this  action  to  recover  £30  for 
an  ornamental  entablature  placed  in  the  front  of  some  houses  which  the 
defendant  was  building  The  plaintiffs  had  been  employed  to  do  the 
inside  work  of  the  house  under  a  written  contract,  as  it  appeared  on 
cross-examination  of  the  witness  for  them,  who  said  that  he  had  so 
understood  from  his  masters ;  and  that  from  the  beginning,  during 
the  progress  of  the  inside  work ;  but  that  whilst  that  work  was  go- 
ing on,  he  heard  a  new  order  given  for  the  entablatur^.  The  con- 
test in  the  progress  of  the  cause  was  which  side  should  produce  the 
contract,  and  after  some  discussion  it  was  by  consent  read  by  the 
plaintiffs. 

Lord  Tenterden,  C.  J.,  then  said  :  If  I  had  been  to  decide,  I  should 
certainly  have  said  on  this  precise  state  of  facts,  that  it  was  not  impera- 
tive on  the  plaintiffs  to  produce  the  contract.  So  much  injustice  has 
been  frequently  done  by  a  rigid  adherence  to  this  rule,  that  I  should 
certainly  be  reluctant  to  carrj-  it  into  strict  executiony  Otherwise  it 
might  happen,  as  it  sometimes  does,  that  the  party  is  turned  round  for 
want  of  a  stamp,  or  at  all  events  put  to  the  unnecessary  expense  of  the 
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penalty  and  stamping  the  instrument,  when,  on  looking  on  it,  it  might 
appear  that  it  had  nothing  to  do  with  the  claim.  I  am  more  anxious  to 
say  this,  now  that  no  decision  is  required  for  the  purposes  of  the  case, 
than  I  should  have  been  had  not  the  counsel  agree^.J 

Verdict  for  the  plaintiffs. 
Holt,  for  the  plaintiffs.     Campbell  and  E.  iS.  Bichards,  for  the 
defendant.^ 


DOE   «.    HARVEY. 

Common  Pleas.     1832. 
IReported  1  Moore  <Se  Sc.  374.] 

This  was  an  action  of  trespass  for  mesne  profits.  The  cause  was 
tried  before  Mr.  Justice  Alderson,  at  the  last  assizes  for  the  county  of 
Somerset.  The  plaintiff  proved  the  occupation  of  the  Mwpises  in  ques- 
tion by  the  defendant  from  May,  1829,  to  May,  1830.  yje  then  oflered 
in  evidence  a  judgment  obtained  in  Hilary  Term,  1823,  against  one 
Simon  Payne  and  his  wife,  in  an  action  of  ejectment  for  the  recovery 
of  these  and  other  premises  ;  '^  and,  to  prove  the  value  of  the  premises-^ 
occupied  by  the  present  defendant,  a  son  of  Simon  Payne  was  called.J 
He  stated  that  he  had  let  the  defendant  into  possession  under  a  written 
agreenjentj  This  agreement  not  being  produced  (being  without  a 
stamp),  it  was  contended,  on  the  part  of  the  defendant,  that  parol  evi- 
dence could  not  be  given,  either  as  to  the  landlord  under  whom  he 
held,  or  as  to  the  terms  of  the  holding;^  and  also  that,  inasmuch  as 
there  was  no  evidence  to  show  that  the  defendant  held  in  any  manner 
under  Payne,  the  record  of  the  judgment  in  ejectment  against  him  was 
not  evidence  against  the  defendant,  he  being  no  party  or  privy  thereto^ 

The  learned  judge,  acceding  to  this  opinion,  directed  a  nonsuit,  with 
liberty  to  the  plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for 
£10,  the  admitted  value  of  the  premises. 

Mr.  Serjeant  Wilde,  accordingly,  in  the  last  term  obtained  a  rule  nisi. 

Mr.  Serjeant  Stephen,  showed  cause.  Mr.  Serjeant  Wilde,  in  sup- 
port of  the  rule. 

LoKD  Chief  Justice  Tindal  now  delivered  the  judgment  of  the 
Court :  — 

This  was  an  action  of  trespass  for  the  mesne  profits.  Upon  the  trial 
it  was  proved  that  Harvey,  the  defendant,  had  occupied  the  premises 
in  question  from  May,  1829,  to  May,  1830.  The  plaintiff,  in  order  to 
prove  his  right  to  the  possession  of  the  premises  during  that  period, 
offered  in  evidence  a  judgment  in  an  action  of  ejectment  brought  for 
the  same  premises  by  the  present  plaintiff  against  one  PajTig^  It  was 
objected  that  this  record  was  not  admissible  in  evidence  against  the 

1  Compare  Parton  v.  Cole,  6  Jur.  370. 

2  See  Doe  v.  Whitcomie,  1  Moore  &  Sc.  107. 
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present  defendant,  he  not  being  the  defendant  in  the  original  cause,  . 
nor  shown  to  claim  through  or  under  him.  The  only  evidence  that  was 
given  as  to  the  origin  or  nature  of  Harve3''s  occupation  was,  that  one 
Henry  Payne,  the  son  of  the  defendant  in  the  ejectment,  had  put  him 
into  possession.  But,  as  it  appeared  from  the  same  witness  that  he 
had  been  put  into  possession  under  a  written  agreement,  which  agree- 
ment was  not  produced,  the  parol  evidence  of  Henry  Pa3'ne,  as  to  the 
landlord  under  whom  he  held,  or  the  terms  under  which  he  was  let  into 
possession,  was  deemed  insufficient  for  that  purposed  The  learned 
judge  who  tried  the  cause,  under  these  circumstancesTneld  the  record 
of  the  judgment  in  ejectment  to  be  inadmissible  in  evidence  in  this 
cause  ;  and  the  plaintiff  was  thereupon  nonsuited,  with  liberty  to  move 
to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiff. 

After  hearing  the  arguments  against  and  in  support  of  this  motion, 
we  are  of  opinion  that  the  direction  of  the  judge  upon  both  the  points 
so  made  at  the  trial  was  right. 

As  to  the  first  point,  if  nothing  had  been  in  issue  but  the  single 
fact  whether  Harvey  held  or  occupied  the  land,  such  fact  might  un- 
doubtedly be  proved  by  the  payment  of  rent,  declarations  of  the 
tenant,  or  other  parol  evidence  sufficient  to  establish  it,  notwith- 
standing it  appeared  that  he  held  under  an  agreement  in  writing.  Au- 
thorities to  this  effect  were  cited  in  argument  at  the  bar.  But  here, 
the  question  was,  not  merely  whether  Haryey  held  the  premises,  but 
whether  he  held  them  as  tenant  to  Payne  ;  and  of  this  fact  there  was 
no  other  evidence  admissible  than  the  written  agreement  which  was 
not  produced. 

The  second  point  is  simply  this  :  Whether,  in  an  action  of  trespass 
for  the  mesne  profits,  a  recovery  in  ejectment  against  a  former  tenant 
in  possession  is  producible  in  evidence  against  a  person  who  is  after- 
wards found  in  possession,  without  proving  that  he  came  in  under  the 
defendant  in  ejectment  so  as  to  make  him  a  priv3r  to  the  judgment  in 
ejectment.  We  are  all  of  opinion  that  it  is  noO  A  recovery  in  eject- 
tnent  ,is  conclusive  evidence  both  of  the  plaintiff's  right  to  the  posses- 
sion, and  that  the  defendant  is  a  trespasser,  in  an  action  for  the  mesne 
profits  brought  against  the  person  who  was  defendant  in  the  original 
action  of  ejectment.  Aslin  v.  Parkin^  2  Burr.  668.  According  to  the 
resolution  of  the  judges,  —  "  the  tenant  is  concluded  by  the  judgment, 
and  cannot  controvert  the  title."  But  no  reason  has  been  urged,  nor 
any  authority  cited  at  the  bar,  to  show  that  this  judgment  is  to  be  con- 
sidered as  differing  from  judgments  in  other  personal  actions  ;  and  the 
general  rule  of  law  is,  that  judgments  bind  only  parties  and  privies,  but, 
as  to  strangers,  are  considered  as  res  inter  alios  acta,  and  are  not  pro- 
ducible in  evidence  against  them.  In  the  case  of  Denn  v.  White  et  ux. , 
7  Term  Rep.  112,  it  was  held  by  the  Court,  that,  in  an  action  of  tres- 
pass for  the  mesne  profits  against  husband  and  wife,  a  judgment  in  eject- 
.  ment  against  the  wife  could  not  be  given  in  evidence  ngainst  the  husband, 
because  he  was  no  party  to  that  suit ;  and,  again,  in  Hunter  v.  -Britts, 
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3  Camp.  456,  it  was  held  by  Lord  Ellenborough,  in  an  action  of  tres- 
pass for  the  mesne  profits  brought  against  the  landlord  of  the  premises, 
who  had  been  in  the  receipt  of  the  rents  and  profits  from  the  time  of 
the  demise  till  the  writ  of  possession  was  executed,  that  a  judgment  in 
ejectment  against  the  casual  ejectors  was  not  admissible  in  evidence 
against  him,  without  proof  that  the  tenant  upon  whom  the  ejectment 
was  served  had  given  him  notice  of  it.  And  this  appears  to  have  been 
on  the  ground  that  he  was  not  privy  to  the  judgment. 

The  only  proof  in  this  action  that  the  defendant  is  a  trespasser,  or 
that  the  plaintiff  has  a  right  to  the  possession,  is,  by  the  production  of 
the  judgment  against  Payne.  But,  as  the  defendant  is  a  stranger  to 
Payne  upon  the  evidence  before  the  Court,  no  admission  made  by  him, 
and  no  judgment  obtained  against  him,  ought  to  aflfect  Harvey  until  he 
is  shown  to  be  privy  in  estate  with  Payne.  We  therefore  think  the 
rule  should  be  discharged.  Bule  discharged.^ 


COONROD  V.  MADDEN. 

Sdpeeme  Cotjrt  of  Judicature  of  Ikpiana.    1890. 

[Reported  126  Ind.  197.] 

From  the  Knox  Circuit  Court. 

G.  Q.  Reily,  for  appellant. 

T.  R.  Cobb  and  0.  H.  Cobb,  for  appellee. 

CoFFET,  J.  This  was  a  suit  by  the  appellee  against  the  appellant 
upon  a  promissory  not^  Answer :  Payment.  Eeply  :  General  denial. 
Trial  by  the  court ;  finding  and  judgment  for  the  appellee,  over  a  mo- 
tion for  a  new  trial,  for  the  full  amount  of  the  note,  with  reasonable 
attorney's  fee.  The  assignment  of  error  calls  in  question  the  pro- 
priety of  the  ruling  of  the  circuit  court  in  overruling  the  motion  for  a 
new  trial. 

No  brief  is  filed  in  the  cause  on  behalf  of  the  appellee,  and  by  reason 
of  that  fact  we  are  not  informed  as  to  the  ground  upon  which  the  court 
made  its  several  rulings  in  his  favor. 

lOn  the  trial  of  the  cause  the  appellant  introduced  and  read  in  evi- 
delTce^  certain  check  executed  by  him  to  the  appellee,  and  also  testified 
that  such  check  was  given  and  received  in  part  payment  of  the  note  in 
suitT^ 

"Tne  appellee,  over  the  objection  of  the  appellant,  was  permitted  by 
the  court  to  testify  that  the  check  was  received  by  him  in  part  payment 
of  another  and  different  rjata  from  the  one  in  suit,  giving  the  date  and 
amount  of  said'  note,  and  its  rate  of  interest.  He  also  testified  that 
the  appellant  had  paid  the  note  to  him  in  full,  and  that  it  had  been  sur« 
rendered  to  the  appellant. 

1  Compare  1  Tayl.  Ef .  (8th  ed.)  s.  405.  —  Ed. 
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The  objection  to  this  evidence,  stated  bj-  the  appellaHi  to  the  court 
at  the  time  of  its  introduction,  was  that  it  was  secondajj^  and  that  the 
appellee  could  not^ive  evidence  of  the  contents  of  such  note  without 
first  proving  its  lossjor  serving  notice  upon  the  appellant  to  produce  it 
in,iJQurt  to  be  used  as  evidence  in  the  cause. 

\2^  is  undoubtedly  the  general  rule  that  before  parol  evidence  can  be 
received  of  the  contents  of  a  written  instrument,  it  must  be  shown  that 
such  instrument  is  lost  or  destroyed,  or  that  such  instrument  is  in  the 
hands  of  the  party  against  whom  the  evidence  is  offered,  and  that  upon 
proper  notice  so  todo  he  has  failed  to  produce  the  original  in  court  to 
be  read  in  evidenQe^  Smith  v.  Meed,  7  Ind.  242  ;  Mumfordw.  Thomas, 
10  Ind.  167 ;  Manson  v.  Blair,  15  Ind.  242 ;  Anderson,  d>c.  Co.  >. 
Appleffate,  13  Ind.  339 ;  Frazee  v.  State,  58  Ind.  8 ;  McMakin  v. 
Weston,  64  Ind.  270. 

But  there  is  a  well  defined  and  well  established  exception  to  this 
general  rule.  The  general  rule  has  no  application  where  the  written 
instrument  is  merely  collateral  to  the  issue ;  as  where  the  parol  evi- 
dence relates  to  matters  distinct  from  the  instrument  of  writing,  although 
the  same  fact  could  be  proved  or  disproved  by  the  writing.  Wood, 
Practice  Evidence,  p.  4. 

In  the  case  of  Daniel  v.  Johnson,  29  Ga.  207,  it  was  held  that  pay- 
ment might  be  proved  by  parol  to  have  been  made  in  promissory  notes, 
without  the  production  of  the  notes.  The  rule  is  that  where  the  parol 
evidence  is  as  near  the  thing  to  which  the  witness  testifies  as  the  writ- 
ten evidence,  then  each  is  primarj-.  Wharton,  Law  of  Evidence,  sec- 
\  tion  77. 

The  case  of  Hewitt  v.  State,  121  Ind.  245,  is  analogous,  in  principle, 
to  the  case  under  consideration.  In  that  case  Hewitt  was  charged  with 
maliciously  killing  a  dog.  The  State  was  permitted  to  prove  by  parol 
that  the  dog  in  question  had  been  listed  for  taxation,  over  the  objection 
of  Hewitt  that  the  tax  list,  returned  by  the  assessor,  was  the  best  evi- 
dence of  that  fact.  In  answer  to  the  objection  this  court  said  :  "  The 
substantive  fact  to  be  proved  was  that  the  dog  killed  had  been  listed 
for  taxation,  and  the  rule  is  that  where  parol  evidence  is  as  near  the 
fact  testified  to  as  the  written,  then  each  is  primary.  The  rule  which 
requires  the  production  of  written  instruments  in  evidence  has  no  ap- 
plication when  the  instrument  is  merely  collateral  to  the  issue,  and 
where  the  fact  to  be  proved  relates  to  a  subject  distinct  from  the 
writing." 

In  this  case,  had  the  note  upon  which  the  appellee  claimed  the  checlc 
read  in  evidence  had  been  applied,  been  produced  in  court,  the  parties 
would  have  been  as  far  from  the  real  controversy  between  them  as  they 
were  before  its  production,  namely,  the  question  as  to  whether  the  check 
was  applied  on  that  note  or  the  note  in  suit.  For  this  reason  we  think 
the  case  falls  within  the  exception  to  the  general  rule  above  stated. 

The  plea  of  payment  filed  by  the  appellant  was  no  notice  to  the  ap- 
pellee that  lie  would  insist  that  the  check  read  in  evidence  was  a  pay- 
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•ment  on  the  note  in  suit,  and  so  there  was  no  occasion  to  serve  notice 
to  produce,  to  be  read  in  evidence,  the  note  on  which  it  was  actually 
applied.  To  hold  that  notice  must  be  served  in  order  to  authorize  evi- 
dence of  the  existence  of  a  written  instrument,  coming  collaterally  in 
question  like  the  case  before  us,  would  result  in  much  i^5bnvenience, 
and  would  often  result  in  defeating  the  ends  of  justice.  Ui-will  be  ob- 
served that  the  contents  of  the  note  which  had  been  paid  were  imma- 
terial to  the  controversy,  save  as  they  furnished  evidence  of  the  existence 
of  a  debt  to  the  payment  of  which  the  check  read  in  evidence  might  have 
been  appliedT]? 

In  our-tJpmion  the  court  did  not  err  in  admitting  the  evidence  of 
which  complaint  is  made.  Judgment  affirmed.^ 


The  Cleveland  &c.  E.  E.  Co.  v.  Peekins,  17  Mich.  296  (1868). 
CooLET,  Ch.  J.  Of  the  exceptions  appearing  in  the  record,  we  shall 
notice  those  only  which  are  relied  upon  in  the  brief  for  the  plaintiflfs  in 
error. 

First :  That  the  Circuit  Judge  erred  in  allowing  the  contract  held  by 
Perkins  to  be  read  in  evidence,  before  the  duplicate,  in  the  hands  pf  the 
Eail  Eoad  Company,  had  been  produced,  or  its  absence  accounted  foO 
This  we  think  not  well  taken.  The  contract  signed  by  the  company 
was  delivered  to  Perkins  as  the  evidence  of  their  undertaking  and 
liability ;  and  there  is  no  occasion  for  him,  when  he  is  seeking  to  en- 
force their  obligation,  to  call  for  the  production  of  the  corresponding 
evidence  which  he  h^s  put  into  their  hands,  to  be  used,  when  needful, 
against  hi^  If  proof  of  the  duplicate  could  have  been  important  to 
the  defendants,  they  were  at  liberty  to  make  use  of  it,  and,  as  the 
action  was  based  on  the  contract,  it  is  to  be  presumed  their  evidence  of 
it  was  present  at  the  trial ;  but  its  production  was  no  necessary  part  of 
the  plaintiffs  case.  .  .  . 


Paige  v.  Loring,  Holmes,  Circ.  Ct.  275  (1873).  Error  to  the  Dis- 
trict Court  of  Massachusetts.  An  action  was  brought  in  the  District 
Court,  under  the  thirty-fifth  section  of  the  bankrupt  act,  by  Loring,  as 
assignee  in  bankruptcy  of  one  Charles  E.  Paige,  Jr.,  to  recover  money 
alleged  to  have  been  paid  to  the  plaintiff  in  error  by  the  bankrupt,  as  a 
fraudulent  preference.  At  the  trial  in  the  District  Court,  the  verdict 
was  for  the  assignee,  and  plaintiff  in  error  brought  the  suit  to  this 
court  by  writ  of  error. 

Edward  Avery,  George  M.  Hohhs,  for  plaintiff  in  error. 

John  A.  Loring,  for  defendant  in  error. 

1  Compare  1  Greenl.  Ev.  s.  89  ;  StaU  v.  Oredle,  91  N.  C.  p.  647 ;  Oallagher  v.  Land 
Ass.  Co.,  24  Atl.  Rep.  IIB  (Pa.  April,  1892).  — Ed. 
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Shepley,  J.  .  .  .  Exception  was  taken  to  the  ruling  of  the  District 
Judge  upon  the  admissibility  of  certain  evidence.  The  plaintiff  called 
J.  C.  Harding  as  a  witness,  who  testified  that  he  was  present  at  au 
interview  between  the  defendant  and  the  creditors  of  his  son^  Witness 
told  defendant  he  had  ruined  his  son's  credit  by  writing  a  certain  letter. 
Defendant  took  up  a  letter  which  he  said  was  a  copy  of,  or  a  letter  the 
same  as,  aJetter  he  had  written  to  the  New  York  creditors,  and  read  it 
to  witness.  *  Witness  was  asked  to  repeat  what  the  defendant  read  to 
him  as  the  contents  of  the  letter.  Defendant  objected,  no  notice  hav- 
ing been  given  to  produce  the  letter.  The  court  permitted  the  witness 
to  state  his  recollection  of  what  the  defendant  read  to  him.  The  testi- 
mony was  rlghtl3'  admitted)  The  witness  was  not  asked  to  state  the 
contents  of  the  letter,  but  what  the  defendant  stated  to  him  to  be  the 
contents  of  the  letterj)  It  does  not  appear  that  the  witness  read  the  let- 
ter or  knew  its  contents,  except  as  the  defendant  stated  them,  and  non 
constat  that  he  stated  them  correctly  It  was  this  statement  that  the 
witness  was  asked  to  repeat.  .  .  .  ^ 

Judgment  of  the  District  Court  affirmed,^ 


JACOB  V.   LINDSAY. 
King's  Bench.     1801. 

[Eeported  1  East,  460.] 

This  was  an  action  for  goods  sold  and  delivered,  monej'  lent,  paid, 
had  and  received,  and  upon  an  account  stateji,  which  was  tried  before 
Thomson,  B..  at  the  last  Winchester  assizes,  v^he  plaintiff,  a  salesman, 
had  supplied  the  defendant,  a  seaman,  with  different  sums  of  money 
and  various  goods  from  time  to  time,  all  which  items  were  entered  in  a 
book)  After  the  defendant  was  in  custodj'  under  the  arrest,  the  plain- 
tiff's clerk  (who  had  not  himself  made  the  entries,  nor  knew  of  the 
delivery  of  the  articles)  went  to  the  defendant  and  examined  the  book 
with  him,  article  by  article,  sometimes  the  defendant  and  sometimes 
the  clerk  calling  over  the  several  articles,  money  as  well  as  goods. 
The  defendant  admitted  the  receipt  of  each  article,  and  said  it  was  a 
fair  account,  and  he  had  nothing  to  say  against  the  charges.  This 
book  was  put  into  the  witness's  hand  at  the  trial,  and  he  swore  to  the 
defendant's  acknowledgment  of  each  item  separately  in  the  manner 
stated.  Upon  production  of  the  book  it  appeared  that  the  items  were 
entered  in  four  different  pages,  and  that  cash  constituted  one  or  more 
of  the  items  in  each  page,  to  each  of  which  the  defendant's  name  was 
subscribed,  sometimes  at  the  bottom,  sometimes  in  the  middle  of  the 
pages.     On  the  first  page  the  defendant  had  written,  "  Received  the 

1  The  contents  of  a  writing  cannot  be  proved  by  a  witness  who  has  merely  heard  it 
read.    Nidiols  v.  The  Kingdom,  ^c.  Co.,  56  N,  Y.  618  (1874).  —  Ed. 
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contents  above  by  me,  James  Lindsaj- ; "  on  the  second,  "Received 
the  contents,  James  Lindsaj- ; "  on  the  third  the  same ;  and  on  the 
fourth,  "  Received,  Jas.  Lindsaj-."  Whereupon  it  was  contended  on 
the  part  of  the  defendant  that  for  want  of  the  pages  being  stamped 
where  the  cash  items  amounted  to  40s.  the  evidence  of  the  defendant's 
having  admitted  each  article  on  its  being  called  over  could  not  be  re- 
ceived so  far  as  it  went  to  charge  the  defendant  with  cash  supplied  him 
by  the  plaintiff.  The  benefit  of  this  objection  was  reserved  by  the 
learned  judge,  and  a  verdict  was  found  for  the  plaintiff  for  £126  17s.  bd., 
the  balance  of  the  whole  account,  subject  to  the  reduction  of  £53  17s., 
the  amount  of  the  cash  items,  if  the  Court  should  be  of  opinion  that  the 
evidence  was  insufficient  for  want  of  stamps  on  the  receipts.  A  rule  nisi 
having  been  accordingly  obtained  for  reducing  the  damages, 

Dallas  and  JekyU  showed  cause.     Dampier  and  Sturges,  contra. 

Lord  Kenyon,  C.  J.  If  this  book  had  been  tendered  in  evidence 
with  the  defendant's  signature  thereto  as  a  receipt,  or  if  his  admission 
had  had  reference  to  the  account  so  signed,  certainly  it  could  not  have 
been  given  in  evidence,  and  no  parol  evidence  could  have  been  received 
of  the  contents  of  the  writing.  But  the  objection  taken  does  not  apply 
to  the  case.  For  long  after  this  receipt  or  acknowledgment  in  writing 
the  defendant  was  asked  by  the  witness  whether  he  had  had  such 
and  such  articles  of  the  plaintiff,  and  he  acknowledged  that  he  had ; 
there  is  no  doubt,  therefore,  that  this  was  evidence  to  go  to  the  jurj'  of 
his  having  been  furnished  with  those  identical  articles. 

Grose,  J.  The  evidence  was  not  offered  as  evidence  of  a  receipt,  but 
the  evidence  was  of  a  verbal  admission  by  the  defendant  of  his  having 
had  certain  articles  and  sums  of  money  from  the  plaintiff,  proved,  not 
by  the  signature  to  the  account,  but  by  the  testimony  of  the  witness  to 
whom  he  made  the^admission. 

Lawrence,  J.^The  book  certainly  could  not  be  received  in  evidence 
as  a  receipt  for  the  money  by  the  defendant  for  want  of  a  stamp.  In 
itself,  indeed,  the  book  having  been  kept  by  the  plaintiff  was  no  evi- 
dence at  all  against  the  defendant  to  charge  him  with  the  items  of  the 
account ;  but  if  there  had  been  no  signature  added,  it  cannot  be  pre- 
tended but  that  if  the  witness  had  made  use  of  it  to  ask  the  defendant 
whether  he  had  had  such  and  such  articles  contained  in  it,  his  admission 
would  have  been  evidence  against  him;  and  the  witness  might  after- 
wards have  refreshed  his  memory  at  the  trial  by  referring  to  the  par- 
ticular items  to  which  such  admission  extended.  Then  if  this  use  might 
have  been  made  of  the  book  without  the  signature,  the  defendant  by 
putting  his  name  to  it  cannot  make  it  less  evidence  for  the  purpose  for 
which  it  was  produced. 

Le  Blanc,  J.  The  objection  amounts  to  this,  that  there  can  be  no 
verbal  admission  bj-  a  party  of  his  having  been  furnished  with  certain 
articles  in  an  account  to  which  he  had  affixed  his  signature ;  but  that 
cannot  be  supported.  Rule  discharged. 


752  SLATTEEIE   V.   POOLEY.  [CHAP.  IT. 


SLATTERIE  v.  POOLEY. 

Exchequer.     1840. 

[Reported  6  M.  &  W.  66i.] 

Covenant.  The  declaration  stated  that  the  plaintiff,  having  entered 
into  a  certain  deed  of  composition  with  certain  of  his  creditors,  in 
which  reference  was  made  to  a  certain  schedule  annexed  thereto,  con- 
taining a  list  and  statement  of  the  debts  then  due  and  owing  to  and  from 
the  plaintiff,  the  defendant,  in  consideration  of  the  assignment  of  a 
certain  equitable  interest  which  the  plaintiff  then  had  in  certain  prem- 
ises, by  indenture  dated,  etc.,  covenanted  with  the  plaintiff  to  indemnify 
him  against  all  debts  or  demands  due  from  the  plaintiff  to  such  of  his 
creditors  as  had  not  executed  the  said  deed  of  composition  ;  and  alleged 
as  a  breach  that  the  defendant  allowed  and  permitted  one  James 
Thomas,  a  creditor  whose  debt  was  entered  in  the  said  schedule,  but 
who  had  not  executed  the  said  deed  of  composition,  to  bring  an  action 
and  recover  against  the  plaintiff  the  amount  of  his  said  debt,  together 
with  his  costs,  etc. 

Pleas :  First,  non  est  factum  /  Secondl}',  that  the  defendant  was 
induced  to  enter  into  the  said  covenant  and  agreement  by  the  fraud, 
covin,  and  misrepresentation  of  the  plaintiff ;  and,  Thirdly,  that  the  said 
debt  of  the  said  James  Thomas,  for  which  the  said  action  was  brought 
against  the  plaintiff,  as  in  the  declaration  mentioned,  was  not  included 
in  the  said  schedule  annexed  to  the  said  deed  of  composition  ;  on  which 
issues  were  joined. 

At  the  trial  before  Gurnej-,  B.,  at  the  Middlesex  sittings  in  Trinity 
Term,  the  composition  deed  and  schedule  were  produced  in  evidence 
for  the  plaintiff,  but  the  latter  not  being  duly  stamped  was  rejected ; 
whereupon,  for  the  purpose  of  proving  the  third  issue,  the  plaintiff's 
counsel  tendered  in  evidence  a  verbal  admission  bj'  the  defendant  that 
the  debt  mentioned  in  the  declaration  was  the  same  with  one  entered 
in  the  schedule.  This  evidence  was  objected  to,  on  the  ground  that 
the  contents  of  a  written  instrument,  which  was  itself  inadmissible  for 
want  of  a  proper  stamp,  could  not  be  proved  by  parol  evidence  of  any 
kind ;  and  the  learned  judge  being  of  that  opinion,  the  plaintifE  was 
nonsuited. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  evidence  was  improperly  rejected  (citing  Earle  v.  Picken,  5  C.  & 
P.  542), 

Sir  F.  Pollock  and  Warren  showed  cause  in  Michaelmas  Term.  .  .  . 

On  a  subsequent  day,  Erie  and  Busby  appeared  to  support  the  rule, 
but 

Parke,  B.,  said :  The  Court  do  not  think  it  necessary  to  trouble  Mr. 
Erie  in  support  of  the  rule  in  this  case  ;  as  we  who  heard  the  argument 
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(mj'  Brother  Alderson,  who  is  absent,  as  well  as  ourselves)  entertain 
no  doubt  that  the  defendant's  own  declarations  were  admissible  in  evi- 
dence to  prove  the  identity  of  the  debt  sued  for,  with  that  mentioned  in 
the  schedule,  although  such  admissions  involved  the  contents  of  a 
written  instrument  not  produced ;  and  I  believe  my  Lord  Abinger,  who 
was  not  present  at  the  argument,  entirely  concurs. 

The  authority  of  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of 
Bloxam  v.  Elsee^X^  no  doubt  to  the  contrary;  but  since  that  case,  as 
well  as  before,  there  have  been  many  reported  decisions,  that  whatever 
a  party  says,  or  his  acts  amounting  to  admissions,  are  evidence  against 
himself,  though  such  admissions  may  involve  what  must  necessarily  be 
contained  in  some  deed  or  writing ;  for  instance,  a  statement  by  a 
party,  or  one  under  whom  he, claims,  that  an  estate  had  been  conveyed 
to  or  from  such  person,  or  that  such  person  filled  the  character  of  as- 
signee, which  could  only  be  by  deed,  or  the  like  (see  Dickinson  v. 
Coward,  1  B.  &  Aid.  679).  Many  of  these  cases  are  collected  in  the 
1st  vol.  of  Messrs.  Phillipps  &  Amos,  p.  364  ;  and  any  one  experienced 
in  the  conduct  of  causes  at  Nisi  Prius,  must  know  how  constant  the 
practice  is.  Indeed,  if  such  evidence  were  inadmissible,  the  difficulties 
thrown  in  the  way  of  almost  every  trial  would  be  nearly  insuperable. 

The  reason  why  such  parol  statements  are  admissible,  without  notice 
to  produce,  or  accounting  for  the  absence  of  the  written  instrument,  is, 
that  they  are  not  open  to  the  same  objection  which  belongs  to  parol 
evidence  from  other  sources,  where  the  written  evidence  might  have 
been  produced ;  for  such  evidence  is  excluded  from  the  presumption  of 
its  untruth,  arising  from  the  very  nature  of  the  case,  where  better 
evidence  is  withheld  ;  whereas  what  a  party  himself  admits  to  be  true 
may  reasonably  be  presumed  to  be  so.  The  weight  and  value  of  such 
testimony  is  quite  another  question.  That  will  vary  according  to  the 
circumstances,  and  it  may  be  in  some  cases  quite  unsatisfactory  to  a 
jury.  But  it  is  enough  for  the  present  purpose  to  say,  that  the  evidence 
is  admissible. 

Lord  Abinger,  C.  B.,  said,  he  was  not  present  at  the  argument,  but 
concurred  in  what  was  said  by  Parke,  B. ;  and  stated  that  he  had  al- 
waj's  considered  it  as  clear  law,  that  a  party's  own  statements  were  in 
all  cases  admissible  against  himself,  whether  they  corroborate  the  con- 
tents of  a  written  instrument  or  not. 

GcRNBY,  B.,  and  Rolfb,  B.,  concurred.  Bute  absolute.'^ 

1  Contra,  Sherman  v.  The  People,  13  Hun,  575.  See  1  Greenl.  Ev.  (14th  ed.)  s.  96, 
note  (a);  ante,  128.  —  Ed. 
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DWYER  V.  COLLINS. 

Exchequer.     1852. 

[Reported  7  Ex.  639;] 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  :  to  which  the  defendant  pleaded,  inter  alia,  that  the  bill  was 
given  for  a  gaming  debt.  On  the  trial,  before  the  Lord  Chief  Baron,  at 
the  Middlesex  Sittings  after  last  Terra,  the  defendant  proceeded  to 
prove  his  plea  ;  and  for  that  purpose  gave  evidence  of  the  gaming,  and 
swore  that  the  onlj-  bill  he  ever  gave  to  the  drawer  of  the  bill  which 
was  declared  on,  was  b}'  waj'  of  paj'ment  of  the  debt  then  incun-ed. 
The  defendant's  counsel,  being  required  to  prove  that  the  identical  bill 
declared  upon  was  that  which  was  given  on  that  occasion,  called  for  the 
bill,  which  the  plaintiff's  counsel  declined  to  produce.  The  defendant's 
counsel  then  called  as  a  witness  the  plaintiffs  attornej',  who  was  pres- 
ent in  court,  and  asked  him  whether  he  had  the  bill  with  him.  The 
plaintiff's  counsel  objected  that  such  a  question  need  not  be  answered, 
as  it  would  be  a  breach  of  professional  confidence  to  do  so.  The  Lord 
Chief  Baron,  after  consulting  some  of  the  other  judges  of  this  court,  — 
at  that  time  sitting  in  the  Exchequer  Chamber,  —  decided  that  the  ques- 
tion must  be  answered.  The  attorney  having  admitted  that  the  bill  was 
in  his  possession  and  in  court,  the  defendant's  counsel  called  for  its 
production  ;  which  being  refused,  he  then  offered  to  give  secondary 
evidence  of  its  contents.  The  plaintiff's  counsel  objected,  that  there 
ought  to  have  been  a  previous  notice  to  produce ;  and  the  Lord  Chief 
Baron,  after  consulting  the  same  judges,  ruled  in  favor  of  the  defend- 
ant. The  evidence  was  then  given,  and  a  verdict  passed  for  the  de- 
fendant, the  judge  reserving  leave  to  the  plaintiffs  counsel  to  move  to 
enter  a  verdict  on  the  points  made  at  the  trial.  —  On  a  former  daj'  in 
this  Term, 

Hamfrey  obtained  a  rule  nisi  accovdinglj'. 

Haxokins  {James  witli  him)  showed  cause. 

TIdall  (with  whom  was  Humfrey)  supported  the  rule. 

Parke,  B.  .  .  .  The  next  question  is,  whether,  the  bill  being  ad- 
mitted to  be  in  court,  parol  evidence  was  admissible  on  its  non-produc- 
tion by  the  attorney  on  demand,  or  whether  a  previous  notice  to 
produce  was  necessary.  On  principle,  the  answer  must  depend  on 
the  reason  why  notice  to  produce  is  required.  If  it  be  to  give  his 
opponent  notice  that  such  a  document  will  be  used  by  a  partj-  to 
the  cause,  so  that  he  may  be  enabled  to  prepare  evidence  to  explain 
or  confirm  it,  then,  no  doubt,  a  notice  at  the  trial,  though  the  docu- 
ment be  in  court,  is  too  late.  But  if  it  be  merely  to-  enable  the 
party  to  have  the  document  in  court,  to  produce  it  if  he  likes,  and 
if  he  docs  not,  to   enable   the  opponent  to  give    parol    evidence ;  — 
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if  it  be  merely  to  exclude  the  argument  that  the  opponent  has  not 
taken  all  reasonable  means  to  procure  the  original,  which  he  must 
do  before  he  can  be  permitted  to  make  use  of  secondary  evidence, 
then  the  demand  of  production  at  the  trial  is  sufficient.  We  are  not 
able  to  find  a  trace  of  the  reason  suggested  on  the  part  of  the  plain- 
tiff, until  it  is  mentioned  by  Mr.  Starkie,  in  his  book  on  Evidence,  and 
afterwards  bj'  Mr.  Taj^lor,  in  his.  There  is  no  satisfactory  authority 
which  appears  to  us  to  support  such  a  position.  If  this  be  the  principle 
on  which  notice  to  produce  is  required,  it  is  a  solitar}'  instance,  we 
believe,  in  the  law,  prior  to  the  New  Rules,  of  its  being  necessary 
for  one  party  to  give  notice  of  the  evidence  which  the  other  means 
to  adduce  against  him.  If  this  be  the  true  reason,  the  measure  of 
the  reasonable  length  of  notice  would  not  be  the  time  necessary  to 
procure  the  document,  a  comparatively  simple  inquiry,  but  the  time 
necessary  to  procure  evidence  to  explain  or  support  it,  a  very  com- 
plicated one,  depending  on  the  nature  of  the  plaintiffs  case,  and  the 
document  itself  and  its  bearing  on  the  cause ;  and  in  practice  such 
matters  have  never  been  inquired  into,  but  only  the  time,  with  refer- 
ence to  the  custody  of  the  document,  and  the  residence  and  con- 
venience of  the  party  to  whom  notice  has  been  given,  and  the  like. 
We  think  the  plaintiff's  alleged  principle  is  not  the  true  one  on  which 
notice  to  produce  is  required,  but  that  it  is  merely  to  give  a  sufficient 
opportunity  to  the  opposite  party  to  produce  it,  and  thereby  to  secure, 
if  he  pleases,  the  best  evidence  of  the  contents  ;  and  a  request  to  pro- 
duce immediately  is  quite  sufficient  for  that  purpose,  if  it  be  in  court. 
With  this  view  the  opinion  of  our  Brother  Alderson  accords,  as  reported 
in  Lawrence  v.  Qlark,  14  M.  &  W.  253.  There  is  no  case  in  support 
of  the  plaintiff's  position,  except  that  of  Qooh  v.  Hearn,  above  referred 
to,  which  we  think,  for  the  reasons  given  before,  quite  insufficient ;  and 
a  case  of  Excdly.  Partridge,  said  to  have  been  quoted  by  the  late  Lord 
Abinger  when  at  the  bar,  mentioned  in  the  report  of  Doe  d.  Wartney  v. 
Greij,  1  Stark.  283,  but  not  reported  elsewhere,  in  which  Lord  Kenyon 
is  said  to  have  told  the  attorney  that  he  need  not  produce  the  instru- 
ment, which  had  a  subscribing  witness,  unless  he  had  notice  in  time  to 
enable  him  to  produce  the  attesting  witness.  There  is  probably  a  mis- 
take in  this,  as  the  party  requiring  the  document  would  have  been 
bound,  if  it  were  produced,  to  call  the  subscribing  witness,  unless  in 
the  excepted  case  where  the  party  producing  it  claimed  title  under  it. 
This  case  cannot  be  relied  upon.  In  the  case  of  Doe  v.  Grey  itself,  it 
did  not  appear  that  the  attorney  had  received  the  notice  to  produce, 
which  the  night  before  was  served  upon  his  wife,  or  had  the  lease  itself 
ip  court  on  the  trial.  Nor  does  that  fact  appear  in  either  of  the  cases 
of  Head  v.  Gamble  and  Lawrence  v.  Clark,  before  referred  to ;  —  the 
expression,  that  the  counsel  refused  to  produce,  is  not  equivalent,  and 
the  fact  is  not  so  proved.  We  think  that  the  rule  must  be  discharged  ; 
and  it  would  be  some  scandal  to  the  administration  of  the  law  if  the 
plaintiff's  objection  had  prevailed.  Mule  discharged. 
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HOWELL  V.  HUYCK. 
CoTJET  OP  Appeals  op  New  York.     1867. 
[Reported  2  Abb.  App.  Gas.  423.] 

Edmund  W.  Howell  sued  William  Huyck,  in  the  Supreme  Court,  to 
foreclose  a  mortgage  executed  by  Charles  B.  Howell,  a  brother  of  the 
plaintiff,  upon  lands,  now  owned  by  defendant  in  fee  by  virtue  of  deeds 
of  full  warranty  derived  from  Charles  B.  Howell.  The  complaint  al- 
leged the  execution  and  delivery  of  the  bond  and  mortgage  to  Reuben 
A.  Grunendike ;  his  assignment  of  the  same  to  Bangs,  Jameson,  and 
the  mortgagor,  Charles  B.  Howell,  on  August  20, 1856,  and  its  transfer 
for  value  by  the  latter  to  the  plaintiff,  on  July  27,  1859.  The  answer 
of  the  defendant  Huyck  alleged  the  payment  of  the  mortgage  to  Bangs 
and  others  while  they  held  it.  The  referee  before  whom  the  case  was 
tried  found  that  the  mortgage  was  paid  and  cancelled,  and  awarded 
judgment  for  defendant,  Huyck.  On  the  trial,  no  bond  was  introduced, 
and  the  original  mortgage  was  not  produced,  but  a  certified  copy  from 
the  record  only  was  given  in  evidence  by  the  plaintiff.  The  defendant 
called  for  the  production  of  the  bond  and  mortgage,  which  the  plaintiff 
refused  on  the  ground  of  want  of  notice.  The  referee  held  that  the 
pleadings  were  sufficient  notice.  The  defendants  then  gave  evidence 
that  in  October,  1857,  Charles  B.  Howell,  the  mortgagor,  had  the  mort- 
gage in  his  possession,  and,  while  negotiating  the- sale  of  the  land  now 
owned  by  defendant,  stated  that  the  mortgage  was  paid,  and  exhibited 
the  indorsements  of  payments  thereon.  Judgment  was  rendered  in 
favor  of  defendant. 

The  Supreme  Court,  at  a  general  term.  May,  1862  (present,  Marvin, 
P.  J.,  Davis;  Grover,  and  Hott,  JJ.),  afiflrmed  the  judgment,  the 
following  opinion  being  rendered. 

By  the  Court.  [After  stating  the  facts.]  —  Two  points  are  made 
on  this  appeal  by  the  defendant's  counsel,  the  first  of  which  is,  that  the 
referee  erred  in  admitting  secondary  evidence  of  the  indorsements  upon 
the  mortgage. 

The  complaint  alleged  that  plaintiff  was  owner  and  holder  of  the 
bond  and  mortgage  under  the  assignment  from  Bangs  and  others  to 
him.  The  answer,  as  I  understand  it,  admitted  the  execution  of  the 
bond  and  mortgage,  but  put  in  issue  the  assignment  to  plaintiff,  and 
alleged  payment  and  satisfaction  of  the  mortgage  and  cancellation  of 
the  bond.  It  was  not  necessary  for  the  plaintiff  to  produce  the  original 
bond  and  mortgage  on  the  trial  in  order  to  establish  his  case.  Their 
execution  had  been  admitted ;  and  it  is  insisted  that  for  this  reason,  if 
it  was  important  for  the  defendant  to  show  the  indorsements  made  on 
them,  he  should  have  given  notice  to  produce  them.  The  general  rule 
is  that  a  party  shall  have"  previous  notice  to  produce  a  written  instru- 
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ment  in  his  possession  before  secondarj'  evidence  can  be  given  ;  and  I 
understand  it  also  to  be  a  general  rule  that  where  the  pleadings  them- 
selves operate  as  a  notice,  no  further  notice  need  be  given. 

Within  the  latter  rule  are  all  cases  where  from  the  nature  of  the 
action  the  defendant  has  notice  that  the  plaintiff  intends  to  charge  him 
with  the  possession  of  the  instrument,  or  where  the  pleadings  "  give 
notice  to  the  opposite  party  to  be  prepared  to  produce  a  particular  in- 
strument if  necessary  to  contradict  the.  evidence  of  the  other  party." 
Hardin  v.  Kretsinger,  17  Johns.  293 ;  People  v.  Holhrook,  13  Johns. 
90  ;  Phil,  on  Ev.  441 ;  Hammond  v.  Hopping,  13  Wend.  505,  508. 

In  this  case  the  learned  referee  held  that  the  pleadings  were  sufficient 
notice  to  the  plaintiff  to  produce  the  bond  and  mortgage.  The  bond 
and  mortgage  were  the  subject  of  the  action,  and  the.  plaintiff  had 
averred  himself  to  be  their  "  owner  and  holder."  The  defendant  had 
alleged  payment  and  cancellation.  It  is  obvious  from  this  answer  that 
it  would  be  important  to  produce  the  particular  instrument  in  order  to 
contradict  the  evidence  of  cancellation,  which  production  by.  plaintiff 
would  be  a  strong  circumstance  to  corroborate  the  testimony  tending  to 
disprove  payment ;  and  hence  for  that  purpose,  it  seems  to  me  the 
pleadings  were  notice  to  produce  the  papers.  This  was  not  notice,  it 
may  be  said,  to  produce  them  for  the  purpose  of  showing  indorsement 
upon  them ;  but  a  notice  to  produce  them  for  any  purpose,  it  seems  to 
me,  ought  to  be  held  sufficient  to  admit  parol  proof  of  any  fact  which 
the  production  of  the  paper  would  showi  In  this  case  the  production 
of  the  mortgage  would  necessaiilj'  show  the  fact  that  indorsements  of 
paj-ments  appeared  upon  it ;  and  this  was  the,  extent  to  which  the  parol 
evidence  of  the  witness  went. 

Besides,  if  the  pleadings  gave  notice  to  produce  in  order  to  meet 
evidence  of  cancellation,  they  may,  perhaps,  properly  be  said  to  give 
notice  in  order  to  rebut  evidence  of  indorsements,  because  the  latter 
fact  is  admissible  to  give  character  to  the  cancellation,  as  tending  to 
show  it  not  to  have  been  accidental  but  intentional,  and  properly  made 
after  payment  of  the  amount  secured.  But  if  the  referee  was  not  right 
in  his  ruhng,  I  am  of  opinion  the  notice  given  on  the  trial  was  in  itself 
a  sufficient  notice  to  allow  parol  proof. 

The  plaintiff  had  secured  his  ownership  and  possession.  The  papers, 
being  the  subject  of  the  action,  were  presumed  not  onl^'  to  be  in  pos- 
session of  plaintiff,  but  also  to  be  present  in  court.  This  latter  fact 
may  be  presumed  from  the  nature  of  the  paper  and  its  particular  con- 
nection with  the  cause.     Cow.  &  H.  Notes,  1186. 

In  Hammond  v.  Hopping,  13  Wend.  505,  the  suit  was  on  a  note. 
The  defence  set  up  was  usury,  and  the  plaintiff  was  fully  apprised  that 
the  defence  would  be  insisted  upon,  and  it  was  held  that  a  note  given 
for  the  extra  interest  contemporaneously  with  the  one  sued  on  might, 
from  its  connection  with  the  cause  and  the  nature  of  the  instrument,  be 
fairly  presumed  to  be  in  possession  of  the  party  or  his  counsel  in  court, 
and  therefore  that  notice  to  produce  given  pending  the  trial  was  suffl- 


758  DOE   d.    GILBEET   ET  AL.   V.   BOSS.  [CHAP.  IV. 

cient.  13  Wend.  505.  A  far  less  violent  presumption  would  be  re- 
quired in  this  case.  The  plaintiff  did  not  rebut  the  presumption  hy  his 
oath,  or  the  oath  of  his  counsel,  as  he  might  have  done ;  but  put  him- 
self on  the  ground  that  notice  had  not  been  previously  given.  I  think, 
therefore,  the  decision  admitting  the  evidence  was  correct,  even  if 
the  reason  given  by  the  referee  should  be  thought  to  have  been 
answered.  .  .  . 

This  case  seems  to  have  been  correctly  disposed  of  on  the  merits,  and 
I  think  the  judgment  may  properly  be  affirmed. 

The  plaintiff  appealed  to  this  court. 

George  G.  Munger,  for  plaintiff,  appellant. 

R.  Ballard,  for  defendant,  respondent. 

Davies,  C.  J.  We  see  no  error  in  the  rulings  of  the  referee,  either 
as  to  the  suflSciency  of  the  notice,  or  in  the  admission  of  declarations, 
and  there  is,  therefore,  no  ground  for  reversal. 

Judgment  should  be  affirmed,  with  costs. 

Wright,  J.,  also  delivered  an  opinion  for  affirmance. 

All  the  judges  concurred,  except  Follekton,  J.,  who  dissented  on 
both  points,  and  Poktek,  J.,  who  did  not  vote. 
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Exchequer.     1840. 

[Separted  7  M.  <fc  JT.  102.]  i 

Ejectment  by  the  lessors  of  the  plaintiff,  who  claimed  as  co-heiresses 
at  law  of  Arthur  Gramer  Miller.  At  the  trial  before  Lord  Denman, 
C.  J.,  at  the  Warwickshire  Spring  Assizes,  1840,  it  appeared  that,  in 
1779,  the  father  of  A.  G.  Miller  had  devised  the  property  to  A.  G.  Mil- 
ler for  life,  with  remainder  as  he  should  by  deed  or  will  appoint,  with 
remainder,  in  default  of  and  until  appointment,  to  the  heirs  of  his  body, 
■with  remainders  over.  A.  G.  Miller  died  in  1832  without  issue,  and  it 
therefore  became  necessary  for  the  lessors  of  the  plaintiff,  who  claimed 
as  his  collateral  heirs,  to  prove  that  he  had  acquired  the  fee-simple  of 
the  property  before  the  time  of  his  death.  For  this  purpose  they  sought 
to  give  evidence  of  the  marriage  settlement  of  A.  G.  Miller,  executed  by 
him  in  1789,  after  his  father's  death,  in  order  to  show  that  he  had  ac- 
quired the  fee  by  exercising  the  power  of  appointment.  This  settle- 
ment was  in  the  possession  of  Mr.  Baxter,  the  defendant's  attorney,  who 
had  been  subpcenaed  to  produce  it ;  and  upon  his  examination,  he  stated 
that  he  had  received  it  from  a  Mr.  Weetman,  who  was  in  possession  of 
another  part  of  the  property,  and  against  whom  the  lessors  of  the  plain- 
tiff had  previously  brought  an  ejectment,  which  was  tried  at  the  Sum- 

1  A  part  of  the  case  is  omitted. 


SECT.  I.]  DOE  d.   GILBEET  ET  AL.  V.  K0S8.  759 

mer  Assizes  of  1838,  before  Lord  Abinger,  C.  B.,  and  in  which  the 
lessors  of  the  plaintiff  were  nonsuited.  Mr.  Baxter  stated  that  he 
claimed  a  lien  on  the  deeds  for  professional  business  done  for  Mr. 
Weetman,  and  he  declined  to  produce  it  on  this  ground.  Mr.  Weet- 
man  himself  was  in  Court,  but  was  mot  examined,  or  called  on  to  pro- 
duce the  deed. 

Upon  Mr.  Baxter's  refusal  to  produce  the  deed,  the  lessors  of  the 
plaintiff  proposed  to  give  secondary  evidence  of  its  contents.  This  was 
objected  to  on  the  part  of  the  defendants,  but  Lord  Denman  ruled  that 
such  evidence  was  admissible.  The  lessors  of  the  plaintiff  then  ten- 
dered in  evidence  a  copy  of  the  deed ;  but  upon  examination  it  appeared 
that  this  had  been  made  an  attested  copy,  and  was  unstamped,  and  it 
was  consequently  rejected.  It  was  then  proposed  to  read,  as  secondary 
evidence  of  the  contents  of  the  deed,  a  short-hand  writer's  notes  of  the 
proceedings  of  the  trial  in  the  former  action,  when  the  settlement  had  been 
produced  and  proved  by  the  then  defendant  Weetman.  This  evidence 
was  objected  to,  but  Lord  Denman  allowed  it  to  be  admitted,  and  the 
short-hand  writer's  notes  were  read ;  but  it  appeared  from  them  that 
the  deed  had  not  been  actually  read  by  the  officer  of  the  Court,  but  that 
its  contents  were  stated  by  the  defendant's  junior  counsel.  It  was  ob- 
jected that  this  statement  could  not  be  received,  but  Lord  Denman  con- 
sidered that  it  was  substantially  the  same  as  if  the  deed  had  been  read 
by  the  officer,  and  accordingly  the  note  of  this  statement  was  read,  and 
it  thereby  appeared  that  A.  G.  Miller  had  exercised  the  appointment  in 
favor  of  himself  and  his  heirs  in  fee,  subject  to  a  life  interest  in  part  of 
the  estate  to  his  wife,  who  died  before  him.  The  lessors  of  the  plaintiff 
then  tendered,  as  further  evidence,  that  A.  G.  Miller  was  seised  in  fee, 
an  examined  cop3'  of  the  record  of  a  fine,  with  proclamations,  levied  by 
A.  G.  Miller  in  1790.  This  was  objected  to  by  the  defendant's  counsel, 
who  contended  that  the  chirograph  should  have  been  produced,  but  the 
learned  judge  overruled  the  objection,  and  the  examined  copy  was  re- 
ceived. The  lessors  of  the  plaintiff  also  proved  a  deed  of  convej'ance, 
subsequent  to  the  fine,  from  A.  G.  Miller  to  a  purchaser  of  part  of  the 
estate  in  question,  which  recited  the  fine  and  settlement,  and  stated  that 
by  the  latter  the  uses  of  the  fine  had  been  declared  to  A.  G.  Miller  in 
fee.  This  deed  was  received  without  objection,  and  the  case  then  went 
to  the  jury  upon  the  evidence  of  pedigree,  and  a  verdict  was  found 
for  the  lessors  of  the  plaintiff. 

Adams,  Serjt,  in  Easter  Term  last,  moved  for  a  nonsuit  or  a  new 
trial,  on  several  grounds,  -—  1st,  that  secondary  evidence  of  the  settle- 
ment was  altogether  inadmissible.  2ndly,  that  even  if  secondary  evi- 
dence was  receivable,  the  short-hand  writer's  notes  were  not  admissible 
evidence.  3rdly,  that  at  all  events  they  were  not  receivable  when  it 
appeared  that  a  copy  of  the  settlement  was  in  existence.  4thly,  that 
the  estate  acquired  by  the  fine  terminated  with  the  estate  tail  of  A. 
G.  Miller  :  and  5thly,  that  the  verdict  was  against  evidence.  The 
Court  granted  a  rule  on  all  the  points  except  the  third,  which  was 
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disposed  of  on  the  application.  Adams,  Serjt.,  ...  in  support  of  this 
point.  .  .  . 

LoBD  Abinger,  C.  B.  There  can  be  no  rule  upon  this  point..  Upon 
examination  of  the  cases,  and  upon  principleT  we  think  there  are  no  de- 
grees of  secondary  evidence.  The  rule  is,  that  if  j'ou  cannot  produce 
the  original,  j-ou  may  give  parol  evidence  of  its  contents.  If  indeed 
the  part}'  giving  such  parol  evidence  appears  to  have  better  secondary 
evidence  in  his  power,  which  he  does  not  produce,  that  is  a  fact  to  go  to 
the  jury,  from  which  they  might  sometimes  presume  that  the  evidence 
kept  back  would  be  adverse  to  the  party  withholding  it.  But  the  law 
makes  no  distinction  between  one  class  of  secondary  evidence  and  an- 
other. In  cases  where  the  contents  of  public  records  and  documents 
are  to  be  proved,  examined  copies  are  allowed  as  primary  evidence ; 
but  this  is  upon  public  grounds  ;  for  in  these  cases  the  law,  for  public 
convenience,  gives  credit  to  the  sworn  testimony  of  any  witness  who 
examines  the  entry,  and  produces  the  copy: 

Pakke,  B.  I  concur  entirely  in  refusing  the  rule  on  this  ground. 
There  can  be  no  doubt  that  an  attested  copy  is  more  satisfactory,  and 
therefore,  in  that  sense,  better  evidence  than  mere  parol  testimony ; 
but  whether  it  excludes  parol  testimony  is  a  very  different  thing.  The 
law  does  not  permit  a  man  to  give  evidence  which  from  its  ver}'  nature 
shows  that  there  is  better  evidence  within  his  reach,  which  he  does  not 
produce.  And  thereforej  parol  evidence  of  the  contents  of  a  deed,  or 
other  written  instrument,  cannot  be  given,  without  producing  or  ac- 
counting for  the  instrument  itself.  But  as  soon  as  you  have  accounted 
for  the  original  document,  you  may  then  give  secondarj'  evidence  of  its 
contents.  When  parol  evidence  is  then  tendered,  it  does  not  appear 
from  the  nature  of  such  evidence  that  there  is  anj'  attested  copy,  or 
better  species  of  secondary  evidence  behind.  We  know  of  nothing  but 
of  the  deed  which  is  accounted  for,  and  therefore  the  parol  evidence  is 
in  itself  unobjectionable.  Does  it  then  become  inadmissible,  if  it  be 
shown  from  other  sources  that  a  more  satisfactory  species  of  secondary 
evidence  exists  ?  I  think  it  does  not ;  and  I  have  always  understood 
the  rule  to  be,  that  when  a  party  is  entitled  to  give  secondary'  evidence 
at  all,  he  may  give  any  species  pf  secondary  evidence  within  his  power. 
There  is  a  case  of  Brown  v.  Woodman,  6  Car.  &  P.  206,  in  which  I 
am  reported  to  have  decided  this  point,  and  my  ruling  was  not  after- 
wards questioned. 

Alderson,  B.  I  agree  with  my  brother  Parke,  that  the  objection 
must  arise  from  the  nature  of  the  evidence  itself.  If  you  produce  a 
copj',  which  shows  that  there  was  an  original,  or  if  you  give  parol  evi- 
dence of  the  contents  of  a  deed,  the  evidence  itself  discloses  the  exist- 
ence of  the  deed.  But  reverse  the  case,  —  the  existence  of  an  original 
does  not  show  the  existence  of  any  copy ;  nor  does  parol  evidence  of  the 
contents  of  a  deed  show  the  existence  of  anything  except  the  deed  it- 
self. If  one  species  of  secondary  evidence  is  to  exclude  another,  a 
party  tendering  parol  evidence  of  a  deed  must  account  for  all  the  sec- 
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ondary  evidence  that  has  existed.  He  may  know  of  nothing  but  the 
original,  and  the  other  side,  at  the  trial,  may  defeat  him  by  showing  a 
copy,  the  existence  of  which  he  had  no  means  of  ascertaining.  Fifty 
copies  may  be  in  existence  unknown  to  him,  and  he  would  be  bound  to 
account  for  them  all. 
GuKNEY,  B.,  concurred.* 

■     1  See  1  Greenl.  Ev.  a.  84,  note  ;  ib.  s.  582. 

In  Goniett  v.  Williams,  20  Wall.  p.  245  (1873),  on  error  to  the  United  States 
Circuit  Court  for  the  Western  District  of  Texas,  Swayne,  J.  (for  the  Court),  said: 
"  The  secondary  proof  of  the  judgment  in  favor  of  H.  H.  Williams,  against  Samuel  M. 
Williams,  was  properly  admitted.  The  original  record  was  destroyed  by  fire  in  the 
year  1862.  The  proof  in  question  consisted  of  a  copy  of  a  copy  of  the  judgment,  the 
latter  duly  certified  by  the  clerk  of  the  court  by  whom  the  judgment  was  rendered.  It 
was  proved  that  the  certified  copy  had  been  destroyed.  The  judgment  in  question  was 
recovered. upon  a  prior  judgment  in  favor  of  the  same  plaintiff  against  the  same  defend' 
ant.  There  was  evidence  tending  to  show  that  a  certified  copy  of  the  latter  existed, 
but  it  was  not  positive.  There  was  no  proof  of  the  existence  of  such  a  copy  of  the 
judgment  sought  to  be  proved.  There  was  a  discrepancy  as  to  a  single  word  in  the 
copy  offered  in  evidence.  It  set  forth  that  the  clerk  had  assessed  the  damages  at 
'  forty-three  thousand  nine  hundred  and  sixty-six  dollars  and  thirty-four  cents,  and 
that  it  was,  therefore,,  considered  by  the  court  that  the  plaintiff  recover  of  the  defend- 
ant the  sum  of  forty-three  thousand  nine  hundred  and  thirty-six  dollars  and  thirty-four 
cents,'  &o.  It  was  satisfactorily  proved  aliunde  that  thirty,  instead  oi  sixty,  was  cor- 
rect, the  latter  being  a  mistake  of  the  copyist. 

"The  principle  established  by  this  court  as  to  secondary  evidence  in  cases  like  this  is, 
that  it  must  be  the  best  the  party  has  it  in  his  power  to  produce.  The  rule  is  to  be  so 
applied  as  to  promote  the  ends  of  justice  and  guard  against  fraud,  surprise,  and  im- 
position. The  copy  here  in  question  was  properly  admitted.  This  court  has  not  yet 
gone  the  length  of  the  English  adjudications,  which  hold,  without  qualification,  that 
there  are  no  degrees  in  secondary  evidence." 

In  Stebbins  y.  Dunccm,  108  IT.  S.  43  (1882),  a  case  coming  up  on  error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois,  it  was  said  by 
Woods,  J.  (for  the  Court)  :  "  The  existence  of  the  original  deed  and  its  destruction  in 
the  fire  at  Chicago,  in  October,  1871,  was  distinctly  proved  by  the  testimony  of  Dent, 
counsel  for  plaintiffs.  He  testified  that  it  had  been  sent  to  the  counsel  in  Chicago  of 
the  original  plaintiff  in  the  case  ;  that  it  had  been  offered  in  evidence  on  the  first  trial 
of  the  case,  and-  had  been  burned  with  the  other  papers  and  records  of  the  court  in  the 
fire  mentioned.  It  was  therefore  competent  for  the  plaintiffs  to  prove  its  contents. 
Thus,  in  Eiggs  v.  Taylor,  i  Wheat.  486,  this  court  said :  '  The  general  rule  of  evi- 
dence is,  if  a  party  intended  to  use  a  deed  or  any  other  instrument  in  evidence,  he 
ought  to  produce  the  original  if  he  has  it  in  his  possession,  or  if  the  original  is  lost  or 
desti-oyed,  seftondary  evidence,  which  is  the  best  the  nature  of  the  case  allows,  will  in 
that  case  be  admitted.  The  party,  after  proving  any  of  these  circumstances,  to  account 
for  the  absence  of  the  originals,  may  read  a  counterpart,  or  if  there  is  no  counterpart, 
an  examined  copy,  or  if  there  should  not  be  an  examined  copy,  he  may  give  parol  evi- 
dence of  its  contents.' 

"  In  the  present  case  it  does  not  appear  that  there  was  in  existence  any  counterpart 
or  examined  copy  of  the  destroyed  deed.  The  only  resource  left  to  the  plaintiffs  was 
to  prove  the  contents  of  the  original  by  a  witness  who  knew  the  contents.  This  was 
done  by  the  deposition  of  Dent.  He  testified  that  the  original  deed  corresponded  sub- 
stantially in  contents  to  the  certified  copy  offered  in  evidence,  except  there  was  not 
attached  to  it  the  ofiicial  certificate  of  the  court,  dated  February  3d,  1875.  This  evi- 
dence made  the  copy  competent  for  the  purposes  of  the  trial. " 
'    Ani  so  Ford  y.  Cunninghami  SI  Cal.  209  (1S90).  —  ^T>, 
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GOODRICH  V.  WESTON. 

Supreme  Judicial  Coukt  of  Massachusetts.     1869. 
[Reported  102  Mass.  362.] 

Contract  for  work  and  materials.  At  the  trial  in  the  Superior 
Court,  before  Morton,  J.,  notice  was  given  by  the  defendant  to  the 
plaintiffs  to  produce  all  letters  received  by  them  from  him,  and  they 
accordingly  produced  several  letters,  which  thej'  testified  were  all  that, 
after  search,  they  could  then  find  in  their  possession.  The  defendant 
then  offered  copies  of  several  other  letters  which  he  testified  that  he 
deposited  in  the  post-office,  directed  to  the  plaintiffs,  postage  prepaid. 
He  also  testified  that  these  letters  were  first  copied  in  his  letter-book  by 
a  machine  press ;  that  his  wife  afterwards  made  the  copies  produced 
from  the  copies  in  the  letter-book  ;  that  he  had  compared  these  copies 
with  the  copies  in  the  letter-book,  and  that  thej'  were  correct. 

After  his  examination  in  chief  was  closed,  and  while  he  was  being 
cross-examined  on  the  subject  of  said  copies,  his  counsel  offered  to  send 
for  the  letter-book  and  produce  it  in  court  if  desired  by  the  plaintiffs,  to 
which  offer  no  reply  was  made ;  and  the  letter-book  was  not  introduced 
or  sent  for.  The  plaintiffs  objected  to  the  admission  of  the  copies,  upon 
the  ground  that  they  were  not  copies  of  the  originals,  and  that  the  letter- 
book  itself  would  be  the  best  evidence ;  but  the  judge  overruled  the 
objection.  The  verdict  was  for  the  defendant,  and  the  plaintiffs  alleged 
exceptions. 

C.  H.  B.  Snow,  for  the  plaintiffs.     G.  A.  Torrey,  for  the  defendant. 

Wells,  J.  The  defendant,  by  giving  notice  to  produce  the  original 
letters  written  by  him  to  the  plaintiffs,  had  entitled  himself  to  prove 
their  contents  by  secondary-  evidence.  He  produced  copies,  made  by 
his  wife  from  his  letter-book,  into  which  the  originals  had  been  first 
copied  by  a  machine  press ;  and  testified  that  he  had  compared  these 
copies  with  those  in  the  letter-book,  and  that  they  were  correct.  He 
also  testified  that  he  deposited  the  originals  in  the  post-offlce,  directed 
to  tWe  plaintiffs.  The  offer  to  send  for  the  letter-book,  and  produce  it 
in  cour^  if  desired,  must  be  taken  at  least  to  relieve  the  defendant  from 
any  suspicion  that  the  letter-book  was  improperly  kept  back.  The  ob- 
jection to  the  admissibility  of  the  copies  stands,  therefore,  strictly  upon 
the  legal  ground  stated ;  namely,  "  that  they  were  not  copies  of  the 
originals,  and  that  the  letter-book  itself  would  be  the  best  evidence." 

Whenever  a  copy  of  a  record  or  document  is  itself  made  original  or 
primary  evidence,  the  rule  is  clear  and  well  settled  that  it  must  be  a 
copy  made  directly  from  or  compared  with  the  original.  If  the  first 
copy  be  lost,  or  in  the  hands  of  the  opposite  party,  so  long  as  another 
may  be  obtained  from  the  same  source,  no  ground  can  be  laid  for 
resorting  to  evidence  of  an  inferior  or  secondary  character.    The  ad- 
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mission  of  a  transcript  from  the  record  of  a  deed  or  other  private 
writing,  for  the  record  of  which  provision  is  made  b^'  law,  is  not  an 
exception  to,  but  only  a  modiflcation  of  the  same  rule.  But  when  the 
source  of  original  evidence  is  exhausted,  and  resort  is  properly  had  to 
secondary  proof,  the  contents  of  private  writings  may  be  proved  like 
any  other  fact,  by  indirect  evidence.  The  admissibility  of  evidence 
offered  for  this  purpose  must  depend  upon  its  legitimate  tendency  to 
prove  the  facts  sought  to  be  proved,  and  not  upon  the  comparative 
weight  or  value  of  one  or  another  form  of  proof.  The  jury  will  judge  ' 
of  its  weight,  and  may  give  due  consideration  to  the  fact  that  a  less 
satisfactory  form  of  proof  is  offered  while  a  more  satisfactory  one  ex- 
ists and  is  withheld,  or  not  produced  when  it  might  have  been  readily 
obtained.  But  there  are  no  degrees  of  legal  distinction  in  this  class  of 
evidence.  Although  there  has  been  much  diversity  of  practice,  and  the 
decisions  are  far  from  uniform,  more  frequently  turning  upon  special 
circumstances  and  facts  than  upon  a  general  principle,  the  tendency  of 
authority  is,  as  we  think,  towards  the  establishment  of  the  rule  here 
stated.  2  Phil.  Ev.  (4th  Am.  ed.)  568 ;  1  Greenl.  Ev.  ss.  84,  582 
Stetson  V.  Gulliver,  2  Cush.  494  ;  Robertson  v.  lyynch,  18  Johns.  451 
Winn  V.  Patterson,  9  Pet.  663  j  Brown  v.  Woodman,  6  C.  &  P.  206 
Doe  V.  Ross,  7  M.  &  W.  102.  , 

In  this  case  the  letter-book,  if  produced,  would  have  been  only 
secondary  evidence.  We  are  satisfied  that  the  copies,  admitted  by 
the  court  below,  were  sufficiently  verified  to  justify  their  admission  as 
competent  evidence  of  the  contents  of  the  original  letters. 

Exceptions  overruled. 


CAMERON  et  al.  v.  PECK. 
Supreme  Court  of  Errors  of  Connecticut.     1871. 

{Reported  37  Conn.  555.]  i 

Assumpsit  for  goods  sold  ;  brought  to  the  Superior  Court  in  Fairfield 
County,  and  tried  to  the  jury,  on  the  general  issue,  before  Granger,  J. 
Verdict  for  the  plaintiffs,  and  motion  for  a  new  trial  for  error  in  the 
rulings  and  charge  of  the  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

Sturges,  in  support  of  the  motion.     Beardsley,  contra. 

Foster,  J.  .  .  .  The  remaining  question  is  as  to  the  admissibility  in 
evidence  of  a  copy  of  a  letter  said  to  have  been  written  by  the  plain- 
tiffs to  the  defendant. 

The  plaintiffs  offered  to  prove  that  on  the  13th  of  March,  1868,  a 
letter  was  written  by  them  addressed  to  the  defendant,  in  which  was 
enclosed  a  statement  of  their  account  against  him,  which  statement,  it 
was  admitted,  the  defendant  had  previously  requested  the  plaintiffs  to 

1  A  part  of  the  case  is  omitted. 
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forward  him  by  mail.  It  must  be  presumed  that  the  defendant  was 
notified  to  produce  this  letter,  though  the  motion  does  not  state  the 
fact.  It  does  state,  however,  that  to  prove  the  contents  of  the  letter, 
the  defendant  claiming  that  the  original  was  not  in  his  possession,  the 
plaintiflFs  offered  a  writing  which  A.  J.  Cameron,  one  of  the  plaintiffs, 
swore  was  a  true  copy  of  the  original  letter  forwarded  by  mail  to  the 
defendant  enclosing  a  statement  of  their  account.  On  cross-examina- 
tion the  witness  testified  that  the  copy  offered  in  evidence  was  copied 
from  the  plaintiffs'  letter  book,  which  contained  an  impression  of  the 
original,  made  at  the  time  it  was  written,  by  the  copy-press  process, 
and  that  he  knew  this  to  be  an  exact  copy  of  the  original  letter.  The 
defendant  objected  to  the  admission  of  the  copj-  in  evidence,  solelj'  on 
the  ground  that  it  was  a  copy  of  a  copy,  but  the  court  admitted  it. 

This  objection  is  purely  technical,  and  may  be  considered  therefore 
on  technical  grounds. 

In  the  argument  before  us  the  defendant's  counsel  assume  that  the 
machine  copy  was  in  the  possession  and  so  in  the  power  of  the  plain- 
tiffs. Such  may  have  been  the  fact,  but  the  motion  is  silent  on  the 
subject.  For  aught  that  appear  the  letter-book,  containing  this  machine 
copy,  was  not  in  existence.  Nor  does  the  motion  disclose  when  the 
copy  offered  in  evidence  was,  made.  It  may  have  been  made  at  the 
same  time  that  thfe  machine  copj'  was  made,  and  if  so  it  would  clearly 
be  admissible  as  one  of  two  duplicate  copies.  But  if  made  afterwards, 
as  most  probably  it  was,  we  still  think  it  was  admissible.  The  sole 
objection  to  its  admissibility,  it  must  be  borne  in  mind,  is,  that  it  was 
a  copy  of  a  copy.  The  ground  of  the  objection  supposes  the  original 
to  be  lost,  or  out  of  reach  of  the  plaintiff.  If  that  were  not  so,  the 
objection  to  any  copy  would  be  insuperable.  Now  the  rule  that  a  copy 
of  a  copy  is  not  evidence,  properly  applies  to  cases  where  the  original 
is  still  in  existence  and  capable  of  being  compared  with  it ;  or  where 
it  is  the  copy  of  a  copy  of  a  record,  the  record  being  still  in  existence, 
and  being  by  law  as  high  evidence  as  the  original.  The  reason  of  the 
rule  is  the  same  in  both  cases,  the  copy  offered  is  two  removes  from  the 
original.  But  it  is  quite  a  different  question  where  the  original  is  lost, 
and  the  record  is  not  deemed  in  law  as  high  as  the  original.  Winn  v. 
Patterson,  9  Pet.  Rep.  677,  per  Stony,  J.,  In  Robertson  v.  Lynch, 
18  Johns.  Rep.  450,  after  notice  to  the  defendant  to  produce  an  original 
letter,  the  court  admitted  in  evidence  to  prove  its  contents  a  copy  made 
from  the  letter-book  of  the  plaintiffs',  on  the  testimony  of  a  clerk  who 
testified  that  he  copied  the  original  into  the  letter-book,  and  that 
the  copy  offered  in  evidence  was  a  true  copy  of  the  copy  in  the  letter- 
book.  On  a  motion  to  set  aside  the  verdict  and  grant  a  new  trial, 
the  case  went  off  on  another  point,  but  the  court  saj' — "We  are 
inclined  to  think  that  none  of  the  other  objections  (this  was  one) 
are  well  founded." 

The  witness  in  this  case  testified  that  he  knew  the  paper  offered 
to  be  an  exact  copy  of  the  original  letter.    That,  we  think,  made  it 
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admissible ;  the  proper  foundation  for  the  admission  of  secondary 
evidence  having  been  previously  laid.  The  facts  elicited  on  the  cross- 
examination,  at  the  most,  go  no  farther  than  to  show  that  this  was  a 
a  second  copy,  verified  as  a  true  copy  of  the  original.  It  was  properly 
admitted. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Gage  v.  Campbell,  131  Mass.  566  (1881).*  ...  A  notice  to 
produce  certain  receipts  given  ...  to  this  defendant,  in  relation  to 
said  property,  was  given  by  the  plaintiff  to  the  defendant's  present 
counsel,  P.  H.  Hutchinson,  and  during  the  trial  the  defendant  testified 
that,  before  he  ever  heard  of  this  suit  or  knew  the  platntiff  at  all,  he 
had  placed  these  receipts  in  the  hands  of  a  third  party  for  certain  rea- 
sons which  he  stated,  and  that,  although  he  had  tried  his  best  to  obtain 
them  to  use  at  this  trial,  he  had  been  hitherto  unable  to  repossess  him- 
self of  them.  The  plaintiff  was  then  allowed  by  the  court  to  produce 
oral  and  secondary  evidence  of  the  contents  of  said  receipts.  After- 
wards the  defendant  offered  to  show  that  said  receipts  read  for  interest 
upon  the  purchase  money,  and  not  for  rent,  as  the  plaintiff  had  at- 
tempted to  show.  At  this  stage  the  court  heard  the  defendant  and  one 
of  his,  defendant's,  witnesses,  as  to  the  efforts  made  to  repossess  him- 
self of  these  receipts  and  produce  them  at  the  trial,  and  then,  upon 
the  statements  made  by  the  defendant  and  his  witness  as  aforesaid, 
found  that  the  defendant,  before  this  suit  was  commenced,  and  all  along 
up  to  the  time  of  trial,  suppressed  the  receipts  aforesaid,  and  excluded 
all  evidence  of  the  defendant  as  to  the  contents  of  said  receipts.  The 
court  also  found  that  it  was  no  fault  of  the  defendant's  counsel  then 
trying  his  cause  that  the  receipts  were  not  produced  according  to  the 
notice.  .  .  . 

[The  defendant  alleged  exceptions.] 
P  jff.  Hutchinson,  for  the  petitioner. 
G.  W.  Bartlett  {J.  M.  Gove  with  him),  for  the  respondent. 
Grat,  C.  J.  .  .  .  The  court  below,  having  found,  as  matter  of  fact, 
that  the  defendant  had  suppressed  the  written  receipts,  rightly  de- 
clined to  permit  him  to  introduce  oral  evidence  of  their  contents.   A 
party  who  has  suppressed  a  written  document,  and  refused  to  produce 
it  upon  notice,  and  so  compelled  the  adverse  party  to  resort  to  second- 
ary evidence  thereof,  is  not  afterwards  entitled  to  ofier  proof  of  its  con- 
tents.   Joannes  v.  Bennett,  5  Allen,  169  ;  Stone  v.  Sanborn,  104  Mass. 
319,  325.    The  evidence  offered  by  the  defendant,  and  excluded,  ap- 
pears by  the  bill  of  exceptions  to  have  been  evidence  of  the  contents  of 
the  receipts,.not  evidence  to  impeach  the  credibility  of  the  testimony  of 
the  plaintiffs  witnesses.    This  exception  must  therefore  be  overruled. 

Judgment  accordingly, 
^  A  part  of  the  case  ia  omitted. 
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STEELE  V.  LORD. 

Court  of  Appeals  of  New  York.    1877. 

[Reported  70  2V.  V.  280.]  i 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  affirming  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  sufficiently  appear  in  the 
opinion. 

Francis  Kernan,  for  the  appellant.  Oscar  Craig,  for  the  respon- 
dents. • 

Eapallo,  J.  This  action  was  brought  to  recover  an  alleged  balance 
of  account  arising  from  advances  made  by  the  plaintiffs  to  the  defend- 
ant for  croquet  sets  agreed  to  be  manufactured  bj'  the  defendant  for  the 
plaintiffs  under  two  contracts,  one  dated  Sept.  4,  1869,  and  the  other 
May  24,  1870.  The  indebtedness  is  denied  by  the  answer,  but  the 
referee  found  due  to  the  plaintiffs  the  sum  of  $3,545.28,  including  inter- 
est to  the  date  of  the  report. 

The  advances  were  made  principally  by  means  of  drafts  drawn  by 
the  defendant  upon  the  plaintiffs,  and  accepted  by  them  and  paid 
through  their  bankers.  These  drafts  were  very  numerous,  being  as 
found  by  the  referee,  112  in  number. 

The  only  point  made  by  the  defendant  on  the  trial,  as  to  the  amount 
of  the  advances,  was  that  thirteen  of  these  drafts,  amounting  in  the 
aggregate  to  $1,895.58,  were  not  produced.  The  plaintiffs  were  allowed 
to  give  evidence  of  the  payment  of  these  drafts  without  producing  them, 
upon  proof  that  they  had  been  destroyed.  The  defendant  took  the 
point  that  the  plaintiffs  had  voluntarily  and  intentionally  destroyed 
these  vouchers,  and  therefore  should  not  be  permitted  to  give  second- 
ary evidence  of  their  contents.  The  proof  on  the  subject  of  their 
destruction  consisted  of  the  testimony  of  the  plaintiff  Steele,  who 
stated  in  substance  that  he  had  destroyed  them,  as  he  did  all  other 
vouchers  received  from  the  bank ;  that  his  rule  was  to  destroj'  the 
vouchers  returned  by  the  bank  as  soon  as  he  found  the  bank  account 
satisfactory ;  that  he  always  destroj-ed  the  vouchers,  whatever  their 
character,  on  settlement  with  the  bank ;  that  he  had  no  particular 
object  in  destroying  them,  only  it  had  been  his  custom  to  destroy  such 
papers  upon  settlement  with  the  bank  ;  that  he  destroyed  them  because 
he  considered  the  account  as  balanced  and  the  papers  as  useless  ;  that 
he  had  no  other  motive  in  destroying  them,  and  had  no  thought  of  the 
defendant,  but  destroyed  others  as  well  as  bis.  There  had  at  that  time 
been  no  question  or  variance  between  plaintiff  and  defendant,  and  he 
did  not  suppose  there  would  be  any,  and  when  he  destroyed  them  he 

>  A  part  of  the  case  is  omitted. 
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only  had  in  mind  the  account  with  the  bank.  He  further  testified  that, 
at  the  time  of  this  destruction,  plaintiffs  had  regular  entries  on  their 
books  of  the  drafts  and  payments ;  that  his  only  knowledge  that  the 
drafts  were  destroyed  was  that  they  could  not  be  found,  and  that  it 
was  his  custom  to  destroy  such  papers  ;  that  he  had  not  destroyed  any 
since  his  attention  was  called  to  the  fact  that  it  was  important  to  pre- 
serve them ;  that  he  never  singled  out  drafts  of  the  defendant  and 
destroyed  them  and  kept  others,  but  other  drafts,  checks,  and  notes 
were  destroyed  at  the  same  time  that  they  were  destroj'ed,  without  in- 
tent to  defraud,  and  he  had  no  intention  in  destroying  them,  except  to 
get  rid  of  waste  paper.  He  described  the  manner  in  which  the  drafts 
and  payments  were  entered  on  the  plaintiffs'  books,  and  stated  that  he 
at  the  time  believed  that  such  entries  and  the  bank  books  were  suffi- 
cient evidence,  and  he  had  never  before  had  any  difHculty  from  the 
destruction  of  vouchers. 

The  truth  and  good  faith  of  this  explanation  were  questions  of  fact 
for  the  referee,  which  it  i.s  not  the  purpose  of  this  court  to  review.  The 
appellant  relies  upon  the  case  of  Blade  v.  JVbland,  12  Wend.  173,  in 
which  it  was  decided  that  a  plaintiff  could  not  recover  upon  a  note  sued 
upon  as  a  lost  note,  or  resort  to  proof  of  the  original  consideration, 
upon  proof  that  he  had  voluntarily  and  deliberately  burnt  the  note, 
without  accounting  for  its  destruction  in  such  manner  as  to  repel  the 
inference  of  a  fraudulent  design  in  its  destruction.  In  this  case,  as 
stated  in  the  opinion  of  Nelson,  J.,  the  proof  was  that  the  plaintiff 
deliberately  and  voluntarily  destroyed  the  note  before  it  fell  due,  and 
there  was  nothing  in  the  case  accounting  for  or  affording  any  explana- 
tion of  the  act,  consistent  with  an  honest  or  justifiable  purpose ;  and 
the  learned  judge  concludes  by  saying  that  he  knows  of  no  honest  pur- 
pose for  which  a  party,  without  any  mistake  or  misapprehension, 
would  deliberately  destroy  the  evidence  of  an  existing  debt,  and  will 
not  presume  one.  The  report  of  the  case  shows  that  no  explanation 
whatever  of  the  destruction  was  given,  and  that  there  were  circum- 
stances of  suspicion  attending  it.  We  do  not  think  that  the  present 
case  falls  within  the  case  of  Blade  v.  Noland.  The  drafts  in  question  in 
this  action  were  not  the  contracts  upon  which,  in  case  of  dispute,  the 
action  should-  be  brought ;  they  had  all  been  paid,  and  the  action  was 
for  a  balance  of  account,  and  these  paid  drafts  were  useful  only  as 
vouchers  to  prove  the  items  of  the  account  in  case  it  should  be  dis- 
puted. The  evidence  shows,  that  at  the  time  of  the  destruction  of  these 
paid  drafts,  no  such  dispute  had  arisen  or  was  anticipated. 

The  account  might  have  been  proved  without  the  production  of  the 
drafts,  even  if  they  were  in  existence.  For  instance,  if  an  account  had 
been  rendered  by  the  plaintiffs  to  the  defendant,  showing  the  items  of 
advances,  and  acknowledged  by  him  to  be  correct.  They  were  no 
more  important  to  the  establishment  of  the  account  than  would  have 
been  checks  drawn  to  the  order  of  the  defendant,  indorsed  by  him  and 
paid  by  the  bank,  had  the  advances  been  made  in  that  form.     Yet  it 
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is  quite  usual,  on  balancing  an  account  with  a  bank  to  destroy  the 
vouchers  returned  by  the  bank.  If  among  vouchers  thus  destroyed 
there  should  be  an  indorsed  check  of  some  party  with  whom  a  dispute 
should  subsequently  arise  as  to  a  paj'ment  evidenced  b}-  such  paid 
cheek,  it  would  be  a  very  harsh  rule  to  hold  that  the  payment  could  not 
be  proved  by  any  other  evidence.  The  drafts  in  question  stand  upon 
the  same  footing.  If  the  plaintiffs  had  supposed  that  the  defendant 
would  deny  the  payments,  it  would  of  course  have  been  prudent  to 
preserve  the  most  authentic  proof  of  them.  But  the  omission  to  pre- 
serve this  evidence,  when  explained  as  in  the  present  case,  should  not 
absolve  the  debtor  from  his  obligation  to  repaj-. 

We  think,  therefore,  that  there  was  no  error  in  the  admission  of  evi- 
dence of  the  acceptance  and  payment  of  these  destroyed  drafts.  .  .  . 

Judgment  affirmed. 


DAVIS  et  al.  v.  SIGOUENEY. 
Supreme  Judicial  Court  of  Massachusetts.     1844. 
[Reported  8  Met.  487.] 

Appeals  from  a  decree  of  the  judge  of  probate,  approving  and  allow- 
ing the  last  will  of  Charles  Davis,  late  of  Roxbufy,  and  granting  letters 
testamentary  to  the  appellee,  who  was  named  as  executor  af  said  will. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

Wilde,  J.  The  original  will  was  not  produced  in  the  probate  court, 
but  evidence  was  there  given  of  the  existence  of  the  will,  and  that  the 
same  had  been  duly  executed  by  the  testator,  and  had  been  lost  or  de- 
stroyed without  having  been  revoked  by  him.  An  alleged  copj-  of  the 
substance  of  the  will  was  then  propounded,  as  supported  by  the  depo- 
sition of  David  A.  Simmons,  Esq.,  who  drew  the  will,  and  who  testifies 
as  to  its  contents.  Admitting  that  the  evidence  of  the  due  execution 
of  the  will,  and  of  its  loss  or  destruction,  is  sufficient  and  satisfactory, 
the  question  is,  whether  there  is  full  and  satisfactory  evidence  of  its 
contents. 

We  do  not  doubt  that  parol  evidence  of  the  contents  of  a  will  lost  or 
mislaid  may  be  received.  Such  secondary  evidence  is  admissible  in 
cases  of  deeds  and  records  lost  or  destroyed,  and  wills  have  been  es- 
tablished on  the  same  evidence.  Although,  where  the  existence  of  a 
will  is  proved,  but  which  cannot  be  found  after  the  death  of  the  testator, 
the  presumption  is  that  it  was  destroyed  by  him  animo  revocandi,  yet 
this  presumption  may  be  rebutted  by  evidence.  Legate  v.  Ashe,  1  Bay, 
464  ;  Davis  v.  Davis,  2  Addams,  223  ;  Clark  v.  Wright,  3  Pick.  67  ; 
Bowen  v.  Mey,  1  Edw.  Ch.  148,  and  11  Wend.  227  ;  Thornton's  Case, 
2  Curteis,  913 ;  1  Williams  on  Executors  (Ist  ed.),  209,  210.  But  if 
the  presumption  is  rebutted,  the  contents  of  the  will  cannot  be  proved 
unless  by  the  clearest  and  most  stringent  evidence.    Muhle  v.  Clark, 
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1  Hagg.  Eccl.  Eep.  115.  Such  is  not  the  evidence  in  the  present 
case. 

We  have  no  doubt  that  Mr.  Simmons  has  stated  truly  the  contents  of 
the  will  offered  for  probate,  in  the  copy  prepared  by  him,  according  to 
his  best  recollection.  But  in  several  particulars  he  does  not  testify 
with  certainty.  In  his  deposition,  he  testifies  that  he  was  the  legal 
counsel  of  the  testator,  and,  in  1834,  prepared  a  will,  which  was  ex- 
ecuted by  him,  but  which  was  cancelled  in  1837,  when  he  executed  a 
new  will,  and  afterwards  executed  a  codicil  or  codicils  to  this  latter 
will ;  and  that,  in  1840,  the  witness  prepared  a  new  will,  at  the  request 
of  the  testator,  which  was  never  executed.  The  witness,  having  in  his 
possession  the  will  of  1834,  a  rough  draft  of  the  will  of  1837,  and  the 
will  drawn  by  him  in  1840,  undertakes,  from  these  materials,  and  from 
his  recollection,  to  testify  as  to  the  contents  of  the  will  of  1837,  and  the 
codicil  or  codicils  thereto,  according  to  a  copy  of  the  substance  thereof 
prepared  by  him.  By  this  copy  it  appears  that  there  was  bequeathed 
to  the  testator's  two  unmarried  daughters  the  sum  of  $1500  each.  The 
witness  testifies  that  he  thinks  that  was  the  sum  ;  and  when  interrogated 
how  clear  was  his  recollection,  he  answers,  "  If  I  have  any  doubt,  it  is 
a  very  slight  one,  and  I  do  not  wish  to  be  any  more  confident  than  I 
have  alreadj'  expressed."  He  also  testifies  that  there  may  have  been 
some  slight  alterations  between  the  will  of  1837  and  the  rough  draft ; 
but  he  does  not  remember  anj'.  He  says  it  was  mainly  so ;  and  when 
asked  whether  it  differed  in  any  point,  he  answers,  "  I  do  not  remem- 
ber at  this  moment  that  it  did,  but  I  cannot  be  positive."  He  tes- 
tifies that  the  rough  draft  was  an  outline  prepared  to  be  shown  to  the 
testator,  and  if  he  should  have  made  any  suggestion  of  an  alteration, 
it  would,  of  course,  have  been  made. 

The  witness  is  equallj'  uncertain  to  what  extent  he  followed  the  will 
of  1837,  and  the  codicil  or  codicils,  in  making  the  will  of  1840.  In  the 
will  of  1834,  the  devises  to  the  daughters,  of  their  shares  in  the  real 
estate,  were  in  fee  simple ;  whereas,  in  the  will  proved  in  the  probate 
court,  the  shares  of  the  daughters  are  given  to  them  for  life,  with  re- 
mainder to  their  descendants.  And  as  to  this  alteration,  Mr.  Simmons 
testifies  that  he  does  not  distinctly  remember  that  it  was  made  by  the 
direction  of  the  testator,  though  he  had  no  doubt  that  it  was. 

Upon  such  doubtful  evidence,  the  court  cannot  feel  justified  in  con- 
firming the  decree  of  the  judge  of  probate  establishing  this  will.  To 
authorize  the  probate  of  a  lost  will,  by  parol  proof  of  its  contents,  de- 
pending on  the  recollection  of  witnesses,  the  evidence  must  be  strong, 
positive,  and  free  from  all  doubt.'  Courts  are  bound  to  consider  such 
evidence  with  great  caution,  and  they  cannot  act  oh  probabilities.  Now, 
as  to  some  parts  of  this  will,  the  witness,  who  testifies  to  its  alleged 
contents,  will  not  swear  positively  ;  and  this  we  consider  an  insuperable 
objection  to  the  probate  of  the  whole  will.  It  is  not  such  a  will  as  may 
be  proved  in  part  and  disproved  in  part.  The  testator  undertook  to 
make  a  distribution  of  his  estate,  in  certain  shares,  between  his  wife 
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and  children ;  and  unless  the  whole  can  be  proved,  his  intention  will 
not  bo  effectuated,  and  therefore  no  part  of  the  will  can  be  established. 

Decree  reversed. 

£.  M.  Curtis  and  Clarke,  for  the  appellants* 

C.  G.  Loring  and  Goodrich,  for  the  appellee. 


Brown  v.  Beown,  8  E.  &  B.  876  (1858).  Ejectment.  The  plaintiff 
claimed  as  his  father's  heir ;  the  defendant  under  an  alleged  will.  A 
will  of  1846  was  found  in  the  testator's  pocket  after  his  death.  Evi- 
dence was  given  of  the  execution  and  contents  of  another  will  made  in 
1855,  which  purported  to  revoke  the  first  one,  but  was  itself  not  to  be 
found.  At  the  trial  a  verdict  was  entered  for  the  plaintiff,  subject  to 
a  case  stated,  with  power  in  the  Court  "  to  draw  such  conclusions  as 
the  Court  thinks  a  jury  ought  to  have  drawn."  Lord  Campbell,  C.  J. 
I  am  of  opinion  that  the  plaintiff,  as  heir-at-law,  is  entitled  to  recover. 
I  feel  no  doubt  that  evidence  of  the  contents  of  the  second  will  was 
properly  received  at  2^isi  Prius ;  for  it  was  the  common  case  of  a  lost 
instrument ;  and  parol  evidence  of  the  contents  of  a  lost  instrument 
may  be  received  as  much  when  it  is  a  will  as  if  it  were  anj'  other. 
Then  we  have  a  witness  who  deposes  that  he  had  read  the  instrument 
and  had  a  recollection  of  its  contents.  His  recollection  is  admissible 
as  secondary  evidence ;  the  weight  to  be  given  to  it  is  a  question  for  the 
jurj',  for  whom  we  are  substituted.  In  this  case  the  evidence  leaves  no 
doubt  in  my  mind.  The  witness  stated  that  in  the  will  there  was  an 
express  clause  of  revocation ;  and  I  believe  that,  tbere  was  such  a 
clause  ;  but,  even  if  there  had  not  been  one,  the  contents  of  the  second 
will  are  proved  to  be  such  as  necessarily  to  revoke  the  first.  The  same 
property  is  by  the  two  wills  devised  to  different  persons  :  that  is  incon- 
sistent ;  and  therefore  the  first  will  is  revok<;d.  Then  comes  the  ques- 
tion whether  the  second  will  is  to  be  considered  operative  ;  for,  if  it  is, 
the  first  legal  estate  is  in  the  defendant,  and  the  plaintiff  fails.  But  I 
think  that,  as  the  facts  appear,  that  will  must  be  considered  as  having 
been  cancelled  by  the  testator  animo  revocandi.  After  execution  the 
will  was  delivered  to  the  testator ;  and  it  is  never  seen  in  any  other 
custody.' 

1  In  Sugden  t.  St,  Leonards,  1  P.  D.  p.  238  (1876),  Jessel,  M.  R.,  said:  "The 
third  point  is  also  one  of  great  importance.  Can  we  admit,  as  a  matter  of  course, 
secondary  evidence  in  proof  of  a  will  ?  I  should  have  thought  that  there  could  be  but 
one  answer  to  that  question  ;  and  had  it  not  been  for  the  doubt  thrown  out  by  a  very 
eminent  judge,  in  the  case  of  Wharramy.  WTiarram,  3  Sw.  &  Tr.  301  ;  33  L.  J.  (P. 
M.  &  A.)  75,  I  should  have  thought  it  impossible  to  argue  the  question.  The  object 
of  secondary  evidence  is  to  supply  the  loss  of  primary  evidence  by  accident  or  other- 
wise. It  wac  felt,  at  a  very  early  period  of  the  establishment  of  courts  of  equity,  that 
it  was  a  great  grievance  that  by  the  then  rules  of  procedure  of  the  common  law  a  plain- 
tiff could  not  recover  on  a  lost  deed  ;  it  was  not  a  rule  of  the  common  law,  but  a  rule 
of  the  procedure  of  the  common  law,  which  required  him  to  make  proof  of  it  in  his 


SECT.  II.1  "WRITINGg^.  771 

<■-  -- 

plea.  But  where  the  deed  had  been  lost  the  court^of  eqnity^interfered,  and  allowed 
Jhe  plaintiff  to  produce  secondary  evidence  of  it.  He  was  allowed  to  prove,  by  other 
evidence  than  the  deed  itself,  the  existence  and  the  execution  of  the  deed,  and  its  cou- 
lents.     Jifter  a  time  the  courts  of  common  law  altered  their  procedure  —  as  I  said  be- 

!ore,  not  the  law,  but  the  procedure  —  to  enable  the  plaintitl'  in  a  common-law  action  to 
ibtain  the  same  advantages  as  he  could  previously  have  obtained  only  in  equity.  But 
the  whole  theory  of  secondary  evidence  depends  upon  this,  that  the  primary  evi- 
Hence  is  lost,  and  that  it  is  against  justice  that  the  accident  of  the  loss  should  deprive 
p  man  of  the  rights  to  which  he  would  otherwise  be  entitled,  ^^ni  at  a  loss  to  dis- 
cpver  any  reason  whatever  for  distinguishing  between  the  loss  of  a  will  and  the  loss  of 
la  deed.  If  it  is  said  that  a  will  requires  execution  and  attestation,  a  deed  requires! 
execution  and  delivery,  and  you  could  not  establish  a  deed  until  you  had  shown  that 
t  had  been  executed,  that  is,  sealed  and  delivered.  These  were  the  peculiar  formali- 
;ies  is  regarded  a  deed.  As  regards  some  deeds,  such  as  deeds  in  exercise  of  powers, 
ittestation  was  commonly  required,  and  as  regards  those  deeds  everything  that  would 
be  required  in  the  case  of  a  will  may  be  proved  by  secondary  evidence.  You  must 
prove,  then,  not  only  execution,  but  that  the  deed  of  appointment  was  duly  attested. 
Therefore,  on  principle,  there  is,  as  it  seems  to  me,  no  possible  distinction  to  be  sug- 
^gested  between  the  proof  of  a  deed  and  the  proof  of  a  will.  Besides  this,  there  was 
^a  long  course  of  undisputed  authorities  all  pointing  in  the  same  direction.  No  one 
ad  doubted,  until  the  case  of  Wharram,  v.  Wharram,  that  you  could  prove  a  will  by 
Secondary  evidence,  but  a  doubt  was  then  suggested  whether  that  could  be  allowed 
|after  the  passing  of  the  new  Wills  Act.  It  seems  to  me,  however,  that  this  is  not  a 
question  of  the  requirements  of  the  Act,  because  there  was  nothing  new  in  the  Act  in 
'Respect  of  the  execution  of  wills  of  real  estate,  except  that  the  legislative  requirements 
Were  diminished.  The  Statute  of  Frauds  not  only  required  signature,  but  required  the 
attestation  of  three  witnesses  to  pass  real  estate  by  will.  By  the  new  Statute  of  Wills 
that  was  reduced  to  two  witnesses,  and  there  was  no  other  difference,  except  in  the  case 
of  the  signature,  between  the  requirements  of  the  Statute  of  Frauds  and  the  require- 
ments of  the  new  Wills  Act.  Therefore,  if  you  could  have  proved  a  will  by  secondary 
avidence  before  that  Act,  there  is  no  reason  that  I  can  see,  why  you  should  not  be  able 
m  prove  it  in  the  same  way  after. 

"  As  regards  personal  estate  no  doubt  there  was  a  difference,  because  before  the  statr 
ute  if  a  will  had  not  been  in  writing  or  signed,  there  was  the  possibility  of  saying  that 
that  which  is  called  evidence  of  the  will  was  the  will  itself ;  but  even  that  was  not 
quite  accurate,  because  our  law  required  the  best  evidence,  and  when  the  will  was  in 
writing,  and  was  not  produced,  it  was  not  proved  unless  secondary  evidence  was  let  in. 
Therefore,  in  that  case  also  the  decisions  which  let  in  secondary  evidence  went  to  prove 
that  you  could  have  secondary  evidence  of  a  will. 

"  It  appears  to  me  therefore  clear,  both  on  principle  and  authority,  not  forgetting 
especially  the  case  of  Brown  v.  Brown,  8  E.  &  B.  876 ;  27  L.  J.  (Q.  B. )  173,  which  the 
Lord  Chief  Justice  mentioned,  that  secondary  evidence  can  be  admitted  to  prove  the 
contents  of  a  lost  will."  —  Ed. 
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proof  of  authorship. 

Note. 

"  From  the  beginning  of  our  records,  we  find  cases,  in  a  dispute  over  the  genuine- 
ness of  a  deed,  where  the  jury  are  combined  with  the  witnesses  to  the  deed.  This 
goes  back  to  the  Franks  ;  and  their  custom  of  requiring  the  witness  to  a  document 
to  defend  it  by  battle  also   crossed   the   channel,  and  is   found  in    Glanv.lle  (lib. 
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X.  c.  12).  As  regards  tliese  earlier  details,  and  the  signifloanoe  ar.d  relation  to  the 
old  law  of  this  fact  of  allowing  one's  self  to  be  thus  preappointed  as  "  witness,  I 
must  merely  refer  to  very  interesting  passages  of  Brunuer.i  In  these  ca-ses  the  jury 
and  the  witnesses  nanjed  in  the  deed  were  summoned  together,  and  all  went  out 
and  conferred  privately  as  if  composing  one  body  ;  the  witnesses  did  not  regularly 
testify  in  open  court.  Cases  of  this  kind  are  found  very  early,  c.  g.  in  1208-1209 
(PI.  Ab.  63,  col.  1,  Berk.).  In  1208  (ib.  56,  col.  2,  Sufif.),  there  is  an  offer  of  the 
defendant  to  put  himself  on  legalem  juratam  patrie,  and  on  the  witnesses  to  a  deed, 
eleven  of  whom  are  named,  and  it  is  added,  et  alii  multi.  Some  light  is  thrown 
on  the  conception  at  the  bottom  of  this  introduction  of  so  many  names  as  wit- 
nesses, when  we  observe  that  people  wrote  .in  the  names  of  absent  friends  and  gAt 
their  consent  afterwards.  It  was  only  a  few  years  after  these  cases  when  one  of 
John's  barons,  being  in  prison  and  desirous  of  raising  money,  wrote  to  three  dis- 
tinguished friends  asking,  as  they  could  not  be  present  at  the  execution  of  his 
deeds,  and  as  he  had  written  in  their  names  as  witnesses,  that  they  would  consent 
to  this.  A  witness  to  a  deed,  according  to  the  popular  conception,  was  not  neces- 
sarily one  who  had  seen  it  executed,  but  one  who  was  willing  to  give  it  credit  by 
his  name.  This  may  account  for  its  turning  out  so  often,  when  witnesses  were 
questioned,  that  they  knew  nothing  about  the  matter. 

"  In  1219,  the  parties  put  themselves  on  the  witnesses  and  a  jury.  The  order  is 
'Jicd  inde  jurala  per  .  .  .  (seven  witnesses)  et  per  .  .  .  (nine  others)  et  veniat  .  .  .  ad 
recognoscendum,''  etc.  (Br.  N.  B.  ii.  case  51).  The  jury,  it  will  be  noticed,  is  said  to 
be  composed  of  the  two  ;  and  as  the  jury  proper  are  often  questioned  by  the  court  in 
giving  their  verdict,  so  the  witnesses  are  sometimes  thus  questioned  separately.  A 
very  interesting  instance  of  this  occurs  in  1236,^  where  the  whole  combination  answers 
that  they  never  heard  of  the  deed  till  it  was  brought  and  read  publicly  to  the  county 
court  and  the  persons  named  in  it  were  asked  to  give  testimony.  Then  the  witnesses 
are  questioned  separately,  and  all  but  three  say  this  again,  and  add  that  they  never 
knew  that  they  were  named  till  in  the  county  court.  Three,  differing  somewhat  from 
the  others  in  their  account,  say  that  they  had  seen  the  deed  several  years  ago,  and  had 
been  asked  by  the  maker  to  be  witnesses  and  furnish  testimony.  As  to  seisin,  the 
three  say  that  they  knew  nothing  more  than  what  they  have  answered  cum  aliis 
juratoribus  in  communi.  Then  all,  tarn  juratores  quam  testes,  are  questioned  as  to 
something  else,  and  say  they  do  not  know,  but  rather  think  (melius  credunt),  etc. 
Asked  how  they  know  that  the  said  Abbot  was  not  seised,  .  .  .  they  say  that  they 
know  this  well  and  it  is  very  clear  because  the  same  G.  enfeoffed  a  certain  E.  of  the 
site  of  a  horse-mill  at  Michaelmas,  etc.  And  more  of  the  same  sort.^  In  1318,'*  on  a 
question  arising  incidentally  in  an  action  of  trespass  as  to  an  alleged  release  of  the 
plaintiff,  the  parties  put  themselves  on  a  jurj'  and  on  the  four  witnesses  named  in  the 
deed.  The  jury  answer,  that  they  have  examined  the  witnesses,  that  these  differ,  and 
they  cannot  make  out  from  this  examination  what  the  fact  is.  But  they  give  reasons 
for  suspecting  the  credibility  of  the  witnesses,  and  therefore  make  their  definite  answer 
(dicunt  precis^)  that  the  release  is  not  the  plaintiff's  deed.  The  justices  then,  ut  rei 
Veritas  .  .  .  apercius  et  evidencins  sdntur,  immediately  questioned  the  four  witnesses 
separately,  in  curious  detail  ;  they  find  them  discordant,  and  give  judgment  on  the 
verdict. 

"  In  the  earlier  cases  these  witnesses  appear,  sometimes,  to  have  been  conceived  of  as 
a  constituent  part  of  the  jury  ;  it  was  a  combination  of  business-witnesses  and  com- 
munity-witnesses who  tried  the  case,  —  the  former  supplying  to  the  others  their  more 

1  Sohw.  197-198  ;  ib.  434-436.  Brunner  cites  the  case  oi  Bishop  Wulfstan  v.  Abbot 
Walter,  which  is  in  Big.  PI.  A.  N.  16,  287  ;  s.  c.  Essays  in  Angl.  Sax.  Law,  377. 

2  Bracton,  N.  B.  iii.  case  1189. 

'  See  also  a  good  case  in  1227  (Br.  N.  B.  ii.  case  249),  where  four  witnesses  and 
nine  jurymen  are  summoned.     Separate  answers  are  recorded. 
4  PI.  Ab.  331,  col.  1,  London. 
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exact  information,  just  as  the  hundreders,  or  those  from  another  county,  did  in  the 
cases  before  noticed.  But  in  time  the  jury  and  the  witnesses  came  to  be  sharply  dis- 
criminated. Two  or  three  cases  in  the  reigu  of  Edward  III.  show  this.  In  1337, 
1338,  and  1349,^  we  are  told  that  they  are  charged  differently  ;  the  charge  to  the  jury 
is  to  tell  the  truth  {a  lour  ascicnt)  to  the  best  of  their  knowledge,  while  that  to  the 
■witnesses  is  to  tell  the  truth  and  loyally  inform  the  inquest,  without  saying  anything 
about  their  knowledge  (sa7is  lour  scient)  ;  'for  the  witnesses,'  says  Thorpe,  C.  J.,  in 
1349,  '  should  say  nothing  but  what  they  know  as  certain,  i.  e.,  what  they  see  and 
hear.  If  a  witness  is  returned  on  the  jury,  he  shall  be  ousted.  A  challenge  good  as 
against  a  juryman  is  not  good  against  a  witness.  If  the  witnesses  and  the  jury  can- 
not agree  upon  one  verdict,  that  of  the  jury  shall  be  taken,  and  the  defeated  party  may 
haye  the  attaint  against  the  jury  ;  had  they  followed  the  information  of  the  witnesses 
the  attaint  would  not  lie,  unless  they  found  against  the  deed.'  In  that  case  it  might, 
for  it  was  conceived  that  a  negative  could  not  be  certainly  known  to  the  witnesses. 
This  method  proved  inconvenient.  Among  other  reasons,  the  number  of  the  witnesses 
was  often  large.  So  long  as  the  trial  could  not  proceed  without  them,  there  was  great 
inconvenience  endlessly ;  and  the  twelve  jurymen  made  quite  enough  of  that.  Accord- 
ingly by  the  statute  of  York  (12  Edw.  II.  c.  2),  in  1318,  it  was  provided  that  while 
process  should  still  issue  to  the  witnesses  as  before,  yet  the  taking  of  the  inquest  should 
not  be  delayed  by  their  absence.  In  this  shape  the  matter  ran  on  for  a  century  or  two. 
By  1472  (Y.  B.  12  Edw.  IV.  4,  9),  we  find  a  change.  It  is  said,  with  the  assent  of  all 
the  judges,  that  process  for  the  witnesses  will  not  issue  unless  asked  for. 

"  As  late,  certainly,  as  1489  (Y.  B.  5  H.  VII.  8),  we  find  witnesses  to  deeds  still  sum- 
moned with  the  jury.  I  know  of  no  later  case.  In  1549-1550  Brooke,  afterwards  Chief 
Justice  of  the  Common  Bench,  argues  as  if  this  practice  was  still  known  :  ^  '  When 
the  witnesses  .  .  .  are  joined  to  the  inquest,'  etc. ;  and  I  do  not  observe  anything  in 
his  Abridgment,  published  in  1568,  ten  years  after  his  death,  to  indicate  that  it  was 
not  a  recognized  part  of  the  law  during  all  his  time.  It  may,  however,  well  have  been 
long  obsolescent.  Coke  (Inst.  6  b)  says  of  it,  early  in  the  seventeenth  century,  '  and 
such  process  against  witnesses  is  vanished  ; '  but  when  or  how  he  does  not  say.  We 
may  reasonably  surmise,  if  it  did  not  become  infrequent  as  the  practice  grew,  in  the 
fifteenth  century,  of  calling  witnesses  to  testify  to  the  jury  in  open  court,  that,  at  any 
rate,  it  must  have  soon  disappeared  when  that  practice  came  to  be  attended  with  the 
right,  recognized,  if  not  first  granted,  in  the  statute  of  1562-1563  (5  Eliz.  c.  9,  s.  6),  to 
have  legal  process  against  all  sorts  of  witnesses."  —  5  Mare.  Law  Rev.  302-305. 

After  the  period'  reached  in  the  passage  above  quoted,  the  old  strictness  as  to 
the  summoning  of  attesting  witnesses  still  continued  under  the  new  system.  As  the 
history  of  the  matter  was  forgotten,  new  reasons  w^re  invented,  and  the  rule  was  ex- 
tended to  all  sorts  of  writings.  A  few  of  the  oases  in  the  next  two  centuries  are 
added  in  this  note. 

Phillips  v.  Craw^lt,  Freeman,  83  (1673).  The  defendant  produced  a  d^ed  under 
the  plaintiffs  hand  and  seal,  whereto  were  witnesses'  names  ;  but  because  they  did  not 
prove  the  witnesses  dead,  nor  that  they  were  gone  to  sea,  though  they  alleged  it,  it  was 
not  permitted  at  first  to  be  given  in  evidence  ;  but  afterwards,  upon  proof  that  it  was 
read  at  the  former  trial,  it  was  suffered  to  be  read. 

Smart  v.  Williams,  Comb.  247  (1694).'  Trial  at  bar  in  ejectment  for  lands  in 
Cornwall  of  the  demise  of  Andrew  Newport,  Esq.  .  .  .  One  Mr.  Browne,  a  scrivener, 
was  intrusted  to  keep  all  the  deeds,  who  dies,  and  after  Brown's  death  the  original 
deed  is  missing,  but  it  was  acknowledged  in  chancery  by  the  said  John  Kendal, 
and  enrolled.  Now  it  was  debated  whether  a  copy  of  the  enrolment  of  the  original 
deed  should  be  offered  in  evidence,  which  Levinz  opposed,  for  here  the  estate 
passed  by  the  deed  and  not  by  the  enrolment ;  but  it  would  be  otherwise  in  case 


1  Y.  B.  11  &  12  Edw.  III.  338  ;  Lib.  Ass.  34,  12 ;  and  Lib.  Ass.  110,  11. 

2  Beniger  v.  Fogossa,  Plow.  1,  12.  'A  part  of  the  case  is  omitted. 
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of  'bargain  and  sale  of  lands  in  fee,  where  the  estate  passeth  by  the  enrolment ; 
and  he  cited  1  Inst.,  that  the  enrolment  is  no  evidence  {semble  que  il  intend.  1 
Inst.  223). 

Holt,  C.  J.  How  strong  the  evidence  is,  is  to  be  left  to  the  jury,  but  it  is 
evidence,  for  in  case  of  enrolment,  where  land  passeth,  it  cannot  he  a  proof  of  the 
deed  by  help  of  the  statute,  but  at  common  law.  There  was  an  enrolment  at  common 
law  ;  it  makes  an  estoppel,  the  party  in  case  of  a  bond  enrolled  cannot  plead  non 
est  factum. 

The  acknowledgment  is  evidence  of  as  high  a  nature  as  a  recognizance  to  this  pur- 
pose, though  the  bare  enrolment  is  not  evidence. 

Afterwards  the  plaintiffs  counsel  offered  in  evidence  a  copy  of  Birch's  will,  exam- 
ined at  the  Prerogative  Office,  which  was  opposed,  because  it  is  but  a  copy  of  a  copy  ; 
but  the  court  allowed  it,  for  the  entry  in  their  ecclesiastical  books  is  the  original  quoad 
hoc,  otherwise  to  make  a  title  to  lands  by  devise  ;  it  appears  that  Margaret  Birch  is 
executrix  to  J.  Birch. 

Then  the  assignment  from  Margaret  Birch  was  produced,  whereupon  the  Court 
declared,  that  where  there  are  two  witnesses  to  a  deed,  who  are  dead,  if  there  be  full 
evidence  to  prove  one  of  their  hands,  and  any  evidence  that  endeavors  have  been  used 
to  find  one  to  prove  the  other's  hand,  it  is  sufficient,  for  perhaps  the  witness  might  be 
a  stranger,  and  it  would  be  a  hard  task  to  prove  his  hand.  So  the  deed  was  read, 
whereby  Mr.  Birch  assigns  to  the  three  Kendals.  .  .  .  s.  C.  Smartle  d.  Newport  v. 
Williavis,  1  Salk.  280.  Upon  the  trial  at  bar  ...  a  deed  of  bargain  and  sale  ac- 
knowledged by  the  bargainee  and  enrolled,  by  which  a  term  for  years  was  assigned,  was 
given  in  evidence-  without  any  proof  made  of  the  bargainor's  sealing  and  delivery 
thereof ;  and  after  debate  it  was  allowed  per  Holt,  C.  J.,  and  Eyke,  J.,  <fc  tot.  Our. 
For  the  acknowledgment  of  the  party  in  a  court  of  record,  or  before  a  master  extraor- 
dinary in  the  country  (as  this  was),  is  good  evidence  of  it  being  sealed  and  delivered  ; 
and  such  ari  acknowledgment  estops  a  man  from  pleading  iwn  est  factum.  Also  enrol- 
ments of  deed  on  the  statute  aw  admitted  every  day  in  evidence  without  witnesses  of  the 
sealing  and  delivery  ;  and  it  is  the  acknowledgment  which  gives  it  credit,  and  not  its 
operation  or  contents.     Also  they  held  a  sworn  copy  of  a  deed  enrolled  good  evidence. 

"  It  has  been  said,  that  a  deed  of  bargain  and  sale  enrolled  may  be  given  in  evi- 
dence, without  proving  the  execution  of  it,  because  the  deed  by  law  does  need  en- 
rolment, and  therefore  the  enrolment  shall  be  evidence  of  the  lawful  execution  ;  but 
that  where  a  deed  needs  no  enrolment,  there,  though  such  deed  be  enrolled,  the  execu- 
tion of  it  must  be  proved  ;  because  since  the  officer  is  not  intrusted  by  the  law  to  enroll 
such  deed,  the  enrolment  will  be  no  evidence  of  the  execution,  and  the  cases  in  the 
margin  are  cited  in  support  of  this  doctrine.  However,  the  law  may  well  be  doubted, 
notwithstanding  that  deeds  of  bargain  and  sale  enrolled  have  frequently  in  trials  at  Nisi 
Prius  been  given  in  evidence  without  being  proved.  In  support  of  which  practice,  the 
case  of  Smartle  and  Williams  in  Salk.  is  much  relied  on  ;  hut  that  case  is  wrong  re- 
ported, for  it  appears  by  3  Lev.  387,  that  the  acknowledgment  was  by  the  bargainor, 
and  so  it  is  stated  in  Salk.  MS. ;  besides,  it  appears  from  both  the  books  that  it  was 
only  a  term  that  passed,  and  consequently  it  was  no  enrolment  within  the  statute. 

"  If  divers  persons  seal  a  deed,  and  one  of  them  acknowledge  it,  it  may  be  enrolled, 
and  may  ever  after  be  given  in  evidence  as  a  deed  enrolled,  but  it  would  be  of  very  mis- 
chievous consequence  to  say  therefore  that  a  deed  enrolled  upon  the  acknowledgment 
of  a  bare  tnistee,  might  be  given  in  evidence  against  the  real  owner  of  the  land  with- 
out proving  it  executed  by  him.  However,  that  has  been  the  general  opinion,  and  it 
seems  fortified  in  some  degi-ee  by  10  Ann.  c.  18,  before  taken  notice  of. 

"  On  the  other  hand  it  seems  as  absurd  to  say  that  a  release,  which  has  been  enrolled 
upon  the  acknowledgment  of  the  releasor,  should  not  be  admitted  in  evidence  against 
him  without  being  proved  to  he  executed,  because  such  release  does  not  need  enrol- 
ment ;  and,  in  fact,  such  deeds  have  often  been  admitted ;  and  that  was  the  case  of 
Smartle  and  Williams ;  the  deed  did  not  need  enrolment,  yet  being  enrolled  on  the 
acknowledgment  of  the  bargainor,  it  was  read  against  him  without  being  proved. 
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"  A  deed  may  be  given  in  evidence  on  a  rule  of  court  by  consent,  without  being 
proved  ;  for  the  consent  of  parties  is  conclusive  evidence,  as  the  jury  are  only  to  try 
such  facts  wherein  the  parties  differ."  —  Bullet's  N.  P.  (6th  ed.),  255. 

See  2  Tayl.  Ev.  (8th  ed. )  s.  1853. 

The  connection  with  the  English  law  of  the  American  statutes  as  to  the  registration 
of  deeds,  may  be  seen  in  the  terms  of  a  Pennsylvania  statute.  "  The  first  act,  and  the 
only  one  which  directs  the  manner  in  which  the  acknowledgments  or  probates  of  deeds 
and  conveyances  shall  be  certified,  was  passed  on  the  28th  of  May,  1715,  and  is  entitled 
'an  act  for  acknowledging  and  recording  of  deeds.'  This  act,  after  empowering  jus- 
tices of  the  peace  of  the  proper  county  or  city  where  the  lands  lie  to  take  the  acknowl- 
edgment of  the'  grantor  named  in  the  deed  and  conveyance,  or  in  case  he  be  dead  or 
cannot  appear,  then  to  receive  proof  of  the  execution  thereof  from  two  or  more  of  the 
witnesses  who  were  present  at  the  time,  directs  in  the  third  section  thereof,  that  the 
justice  taking  the  acktiowledgment  on  proof  shall  thereupon  '  under  his  hand  and  seal 
certify  such  acknowledgment  On  proof,  &c.,'  which  after  being  done,  the  deed  may, 
according  to  other  provisions  of  the  act,  be  enrolled  in  the  recorder's  office  of  the  county 
where  the  lands  lie :  and  this  being  done,  it  is  enacted  by  the  fifth  section,  that  '  the 
copies  or  exemplifications  of  all  deeds  so  enrolled,  being  examined  by  the  recorder  and 
certified  under  the  seal  of  the  proper  officer  (which  the  recorder  or  keeper  thereof  is 
thereby  required  to  affix  thereto),  shall  be  allowed  in  all  courts  where  produced,  and 
are  thereby  declared  and  enacted  to  be  as  good  evidence,  and  as  valid  and  effectual  in 
law  as  the  Original  deeds  themselves,  or  as  bargains  and  sales  enrolled  in  the  said 
courts  of  Westminster  Hall  (which  courts  are  mentioned  in  a  preceding  part  of  the 
section  for  another  purpose),  and  copies  thereof  can  be,  and  the  same  may  be  showed, 
pleaded,  and  made  use  of  accordingly.'  This  act  has  ever  been  considered  as  author- 
izing, by  necessary  implication,  the  original  deed,  after  it  has  been  acknowledged  or 
proved  in  conformity  to  its  directions,  to  be  given  in  evidence  on  the  trial  of  a  cause 
where  it  may  be  relevant,  without  other  proof  being  offered  of  its  execution  ;  and  it  has 
been  adjudged  admissible  without  being  recorded.  M'Dell  and  Lee  v.  WDell,  1  Dall.  63, 
and  Hamiltmi  and  Lee  v.  Gallaway,  Ibid.  93."  —  Duiicanv.  Duncan,,  1  Watts,  p.  327. 

Blukton  v.  Toon,  Skinner,  639  (1696).  At  Guildhall,  in  an  action  of  debt  upon  an 
obligation,  and  non  est/actum  pleaded,  a  witness  was  sworn  who  said  that  his  hand  was 
subscribed  as  a  witness,  but  that  he  did  not  see  the  obligation  sealed  and  delivered  ; 
upon  which  the  Court  demanded  of  him  if  he  ever  set  his  hand  as  a  witness  but  where 
he  saw  the  sealing  and  delivery  ;  and  he  said  that  no,  but  that  he  never  saw  it  ;  upon 
which  one  was  sworn  to  prove  the  hand  of  the  other  witness,  who  was  dead,  the  which 
was  opposed  ;  but  Holt,  C.  J.,  said  that  a  man  shall  not  lose  liis  obligation  because 
they  have  tampered  with  his  witness,  and  he  allowed  the  plaintiff  to  prove  the  obliga- 
tion by  comparison  of  hands  of  the  other  witness. 

The  King  v.  Culpepper,  Skinner,  673  (1696).  In  an  information  against  Sir 
Thomas  Culpepper,  &c.,  for  a  riot  upon  the  person  of  Sir  Francis  Wythens  in  his  own 
house  ;  and  for  the  defendants  a  letter  of  Sir  Francis,  who  was  the  prosecutor,  was  ad- 
mitted to  be  read  ;  and  then  they  produced  a  witness  to  swear  the  contents  of  another 
letter,  which  was  denied,  he  never  having  seen  Sir  Francis  write,  but  deposed  that  it  was 
-the  same  hand  with  the  letter  produced  ;  non  allocatur  ;  for  per  Holt,  C.  J.,  though  in 
the  case  of  a  deed  lost  or  burnt  they  would  admit  a  copy  or  counterpart  of  the  contents 
to  be  given  in  evidence,  yet  they  never  permitted  it  except  it  be  proved  that  there  was 
such  a  deed  executed  ;  but  here  the  witness  cannot  prove  a  letter  written,  for  he  never 
had  seen  Sir  FrAncis  write,  whferefore  it  was  disallowed. 

Benson  v.  Olive,  Bunbury,  284  (1730).  A  deed  was  produced  by  the  plain- 
tiff dated  30th  of  March,  1690,  and  it  was  admitted  it  was  old  enough  to  be  read  with- 
out proof  ;  but  Baron  Carter  objected,  that  the  plaintiff  should  give  some  account 
how  he  came  by  it ;  but  the  Lord  Chief  Baron  said  he  could  not  see  the  use  of  that, 
and  it  would  be  very  inconvenient  ;  for  then  there  must  have  been  an  interrogatory  to 
prove  this  matter  by  depositions ;  for  it  could  not  be  inquired  into  on  the  order  to  prove 
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exhibits  ;  and  the  deed  was  read  at  last,  hut  hy  consent,  though  the  rest  of  tlie  Barons 
seemed  to  be  of  opinion  with  the  Lord  Chief  Baron.  .  .  .  Another  deed  in  1694  was 
offered,  but  objected  to  by  the  defendant,  as  not  being  old  enough  to  prove  itself  ;  and 
PER  Curiam,  this  deed  was  not  admitted  to  be  read  ;  for  though  sometimes  thirty- 
five  or  even  thirty  years  has  been  thought  sufficient,  yet  not  where  it  is  objected  to; 
but  the  usual  rule  is  forty  years. ^ 


ABBOT  ee  at.  v.  PLUMBE. 

King's  Bench.     1779. 

[Reported  1  Doug.  216.] 

This  was  an  action  of  trover,  by  the  assignees  of  a  bankrupt,  tried 
before  Lord  Mansfield  at  Westminstej^  At  the  trial,  to-  prove  the  pe- 
titioning creditor's  debt,  a  witness  was  called,  who  swore  that  the 
bankrupt  had  acknowledged  to  him  that  Jie  owed  the  debt  upon  which 
the  commission  had  been  sued  oua  (Qn  being  asked  how  the  debt 
arose,  the  witness  said  by  bond  n  and  the  bond  was  then  produced. 
(The  subscribing  witness  was  an  'Attorney,  who  lived  in  Somersetshire. 
He  was  not  calle(J^  nor  was  there  anj'  proof  that  he  had  been  required  to 
attend,  or  that  hC^could  not  have  been  procured.  A  verdict  was  found 
for  the  plaintiffs  ;  but  Lord  Mansfield  saved  the  question  on  the  suffi- 
ciency of  the  evidence ;  and  Beareroft,  on  Tuesdaj',  the  8th  of  June, 
obtained  a  rule  to  show  cause  wh^'  a  nonsuit  should  mot  be  entered. 

Dunning  and  Davenport  now  showed  cause.  TMj^jjontended  that, 
even  if  this  had  been  an  action  on  the  bond,  the  admission  of  the  de- 
fendant would  have  been  the  best  evidence,  and  would  have  superseded 
the  necessity  of  calling  the  subscribing  witness^ 

Lord  Mansfield.  To  be  sure,  this  is  a  captious  objection  ;'*but  it  is 
a  technical  rule  that  the  subscribing  witness  must  be  produce^  and  it 
cannot  be  dispensed  with  unless  it  appear  that  his  attendance  could  not 
be  procured)  It  was  doubted  formerly  whether  if  the  subscribing  wit- 
ness deniSs  the  deed,  j'ou  can  call  other  witnesses  to  prove  it;  but  it 
was  determined  hy  Sir  Joseph  Jekyl,  in  a  cause  which  came  before 
him  at  Chester,  that  in  such  case  other  witnesses  maj-  be  examined ; 
and  it  has  often  been  done  since. 

ASHH0RST,  J.  If  the  evidence  of  the  subscribing  witness  were  to  be 
dispensed  with  by  this  confession  of  the  bankrupt,  the  defendant  would 
be  deprived  of  the  benefit  of  cross-examining  him  concerning  the  time 
of  the  execution^of  the  bond,  which  might  be  material. 

BuLLER,  J.  (Tt  is  an  established  rule  that  assignees  must  prove  the 
petitioning  creditor's  debt  by  the  same  evidence  which  must  have  been 
produced  in  an  action  against  the  bankrupt ;  and  it  is  necessarj-,  to  re- 
cover on  a  bond,  to  call  the  subscribing  witness,  unless  some  reason 
can  be  shown  for  his  absence?^  The  nde  made  absolute? 

1  See  Styles,  Pract.  Reg.  ante,  314  ;  and  note,  ante,  441. 

^  In  Lowe  v.  JoUiffe,  1  W.  Bl.  36.5(1762),  on  a  trial  at  bar  on  an  issue  out  of  Chancery, 
devisavit  vel  non,  concerning  lauds  in  Worcestershire,  the  three  subscribing  witnesses 
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Johnson  v.  Mason,  1  Esp.  89  (1794).  \^\8  was  an  action  of  re- 
plevin^ The  defendant  made  conusance  first  under  Lord  Stamford,  and 
secoSaly  under  one  Ballard,  for  rent  arrear.  .  .  . 

Mrs.  BaUgi^d,  wife  to  Ballard  the  lessee,  was  called  as  a  witness. 

M-skine^v  the  plaintiff  produced  the  deed  by  which  her  husband 
had  demisea'the  premises  to  the  plaintiff,  which  she  had  executed  as 
assignee  for  her  husband,  and  asked  her  if  she  had  so  executed  it.-^ 

Garrow  for  the  defendant  objected  to  the  question/until  the  deed 
was  proved  by  the  subscribing  witnes§^ 

/XoED  Kenyon  said,  that  Lord  Mansfield  had  once  by  surprise  allowed 
a  man  to  acknowledge  his  own  deed  in  court,  without  calling  the  sub- 
scribing witness,  but  that  he  afterwards  changed  his  opinion,  and  held 
that  a  party  should  not  be  allowed  to  acknowledge  his  deed,  until  it  had 
been  proved  by  the  subscribing  witness^ 

The  deed  was  then  proved  in  that  manner. 


KEELING  V.   BALL. 
At  Nisi  Prius.     1796. 

[Reported  Peake,  Add.  Cos.  88.] 

jQJebt  on  bond  for  £200  made  by  John  Ball,  the  brother  of  the  de- 
fendant, and  to  whom  he  was  heir-at-lawo 

^he  declaration  stated  that  the  bond  was  lost  by  accident^ —  Pleas, 
Non  est  factum  and  Solvit  ad  diem.  "" 

The  plaintiff  called  a  witness  of  the  name  of  RusselJ  who  proved  that 
the  plaintiff  had  delivered  him  a  bond  purporting  to  be  the  bond  of 
John  Ball  and  Edward  Ballj  and  that  he  afterwards  applied  to  the  de- 
ceased (John  Ball)  to  pay  the  money  due  on  the  bond,  when  he  ac- 
knowledged the  debt  and  promised  payraenti". ?Qe  said  the  bond  was 
printed  in  the  common  form,  and  that  there  were  subscribing  witnesses' 
names,  but  that  he  did  not  know  the  names  of  those  witnesses,  nor  bj' 
whom  the  bond  was  prepared^  (That  he  afterwards  delivered  the  bond 
to  Carter,  the  attorney,  for  the  purpose  of  commencing  an  action 

to  the  testator's  will,  and  the  two  surviving  ones  to  a  codicil  made  four  years  subse- 
quent to  the  will,  and  a  dozen  servants  of  the  testator,  all  unanimously  swore  him  to 
he  utterly  incapable  of  making  a  will  or  transacting  any  other  business  at  the  time  of 
making  the  supposed  will  and^  codicil,  or  at  any  intermediate  time.  .  .  .  [Witnesses 
were  examined  to  the  contrary.]  The  Chief  Justice  then  declared  himself  fully  per- 
suaded that  all  the  defendant's  witnesses,  except  one,  being  nineteen  in  number,  were 
grossly  and  wilfully  perjured,  and  called  for  the  subscribing  witnesses,  in  order  to  have 
committed  them  in  court,  but  they  had  withdrawn  themselves.  .  .  .  [The  three  wit- 
•  nesses  to  the  will  were  afterwards  convicted  of  perjury.     Ibid.  416.]  —  Ed. 


778  BARNES   V.   TROMPOWSKY.  [CHAP.  IV. 

against  the  deceased.  ^T!arter  was  next  called,  and  proved  that  the 
bond  was  lost  while  in  his  offlcep 

Gibbs,  for  the  defendant,  objected  that  the  plaintiflf  should  have 
called  one  of  the  subscribing  witnesses  to  prove  the  execution  of  the 
bond,  or  else  have  shown  that  such  witness  was  dead.  It  had  for  a 
long  time  been  doubted  whether  such  a  mode  of  pleading  as  the  present 
could  be  supported,  and  Courts  should  not  carry  the  indulgence  too  far. 
The  plaintiff  in  this  case  might  be  in  a  better  situation  bj-  reason  of  the 
negligence  of  his  agent  than  he  would  have  been  had  due  diligence  been 
used ;  for  had  the  subscribing  witness  been  called,  the  defendant  might 
cross-examine  him  as  to  the  nature  of  the  transaction.  The  attornej-. 
Carter,  he  contended,  had  been  guilty  of  some  negligence,  for  he  might 
have  kept  a  copy  of  the  bond,  and  had  that  precaution  been  taken  the 
subscribing  witness  might  have  been  called. 

Lord  Kenyon  said  that,  had  it  appeared  who  the  subscribing  wit-  . 
nesses  were,  the  plaintiff  must  certainly  have  called  themj)  but  that  it 
was  the  business  of  Courts  of  Justice  to  apply  the  general  principles  of 
the  law  to  new  cases  as  thej'  arise.  ;  This  was  a  new  case,  for  it  did  not 
appear  that  the  plaintiff  could  by  any  possibility  know  who  the  sub- 
scribing witnesses  were.  If  it  was  usual  for  men  to  keep  copies  of  such 
instruments  b3'  them,  the  plaintiff's  agent.  Carter,  would  certainly  have 
been  guilty  of  negligence,  and  the  plaintiff  could  not  avail  himself  of 
that  negligence,  but  that  was  not  the  ordinary  mode  in  which  men  con- 
ducted themselves.  Suppose  a  flre  had  happened  and  this  bond  had 
been  destro^-ed  by  it,  surely  it  would  be  adding  calamitj'  to  calamit}:  to 
call  on  the  party  for  more  perfect  evidence  ;  and  how  could  this  case  be 
distinguished  from  that?  ^he  general  rule  of  law  is,  that  the  best  evi- 
dence must  be  produced  which  the  nature  of  the  case  will  admit  opand 
no  better  evidence  could  have  been  procured  in  the  present  case  than 
that  which  the  plaintiff  has  given. 

Verdict  for  the  plaintiff. 

Garrow  and  Abbott  for  the  plaintiff. 


BARNES   V.  TROMPOWSKY. 

King's  Bench.     1797. 

[Reported  7  T.  B.  265.] 

Debt  on  a  charter-party  of  affreightment  not  under  seal.  The 
charter-party,  being  produced  at  the  trial  at  York  before  Rooke,  J., 
appeared  to  be  dated  the  26th  September,  17953^nd  signed  by  the 
(name  of  M.  Trompowsky,  and  attested  by  one  Knieriem,  whose  seal  as 
a  sworn  broker  was  affixed  to  the  instrumen!^  A  witness  was  called, 
who  was  a  merchant  residing  at  Hull  long  conversant  in  the  Russia 
trade  and  in  habits  of  correspondence  with  the  defendant,  and  who 
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proved  the  signature  to  the  charter-partj'  to  be  his  handwriting^;  he 
also  proved  that  eight  years  ago  a  sworn  broker  named  Knierieffi  was 
living  and  resident  at  Riga,  and  he  had  not  heard  of  his  death)  Another 
witness  proved  that  he  knewKnieriem  acting  there  as  a  broker  in  1790 ; 
but  neither  of  these  witnesses  knew,  his  handwriting)  After  the  plain- 
tiff had  gone  through  his  whole  case,  it  was  objected,  amongst  other 
things,  that  the  charter-party  was  not  duly  proved);  but  the  learned 
judge  thought  there  was  sufficient  evidence  to  go  to  the  jury ;  and  the 
plaintiff  recovered  a  verdict.  A  rule  was  obtained  on  a  former  day  in 
this  term  calling  on  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had  on  the  ground  of  this  as  well  as 
several  other  objections,  which  were  stated  ;  but  the  Court  desired  the 
plaintiff's  counsel  on  showing  cause  to  ■  confine  themselves  to  this 
objection. 

Law,  Chambre,  and  Raine  showed  cause  against  the  rule. 

Gibbs,  Heywood,  Serjt.,  and  Holroyd,  contra. 

Lord  Kenyon,  C.  J.  We  ought  not  to  suffer  this  point  to  be  called 
in  question  ;  it  is  too  clear  for  discussion.  I  do  not  say  that  proof  of 
the  handwriting  of  the  contracting  party  is  not  under  any  circumstances 
sufficient  where  there  is  a  subscribing  witness ;  as  if  no  intelligence  can 
be  obtained  respecting  the  subscribing  witness  after  reasonable  inquiry 
has  been  made ;  (but  here  the  witness  is  a  known  person  residing  at 
Eiga.  Generally  speaking,  every  instrument,  whether  under  seal-  ot 
not^  the  execution  of  which  is  witnessed,  must  be  proved  in  the  same 
manner,  regularly  by  the  witness  himself  if  living^  if  dead,  bj'  proving 
his  handwriting;  if  residing  abroad,  by  sending  out  a  commission  to 
examine  him,^  at  least  by  proving  his  handwriting,  which  last  indeed 
is  a  relaxation  of  the  old  rule,  and  admitted  only  of  late.years.  I  re- 
member the  case  alluded  to  which  was  tried  at  Guildhall,  wnere  the  sub' 
scribing  witness  being  domiciled  in  a  foreign  country,  Lord  Mansfield 
permitted  evidence  to  be  given  of  his  handwriting.  That  opinion  was 
received  with  approbation  at  the  time  on  account  of  the  necessitj*  and 
convenience  of  the  case  ;  and^I  myself  have  adopted  it  in  cases  which 
have  been  tried  before  me.  \The  same  medium  of  proof  has  also  been 
admitted  where  the  subscribul^  witness  has  been  sought  for  and  could 
not  be  found,  so  as  to  furnish  a  presumption  that  he  was  de^  But 
the  rule  has  never  been  relaxed  further  than  these  instances  ;  and  there 
is  neither  necessity  nor  convenience  in  doing  so.  The  ease  of  Swire  v. 
Hell  went  on  the  ground  that  the  subscribing  witness  was  interested  at 
the  time  of  the  execution  and  also  at  the  time  of  trial. 

AsHHURST,  J.,  of  the  same  opinion. 

Grose,  J,  Where  there  is  a  subscribing  witness,  the  parties  thereby 
agree  that  the  proof  of  their  handwriting  shall  be  made  through  that 
medium. 

Lawrence,  J.  Even  an  acknowledgment  bj'  the  obligor  himself  has 
been  held  not  to  be  sufficient  evidence  on  the  plea  of  non  est  factum. 

Mule  absolute. 
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ADAM  ei  ux.   V.  KERR. 
King's  Bbkch.     1798. 
[Reported  1  B.  &  P.  360.] 

Debt  on  bond.  The  declaration  was  in  the  usual  form,  averring  the 
bond  to  have  been  made  and  sealed  hy  the  defendant,  with  a  profert 
accordingly.     Plea,  non  est  factum. 

s,Tlie  instrument  in  question  was  made  in  Jamaica,  and  attested  hy 
two  witnesses,  but  being  produced  at  the  trial  before  Rooke,  J.,  at  the 
"Westminster  sittings  in  term,  appeared  to  have  no  seal,  though  a  mark 
of  a  particular  kind  had  been  made  with  a  pen,  in  the  place  where 
bonds  are  usually  sealed.^  Evidence  was  admitted  to  show  a  custom  in 
Jamaica  to  execute  borid^  in  this  manner^  One  of  the  attesting  wit- 
nesses having  been  proved  to  be  dead,  and  the  other  to  be  resident  in 
Jamaica,  the  handwriting  of  the  former  only  was  established,  and  no 
evidence  was  given  of  the  handwriting  of  the  obligor^,;  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court. 

Heywood,  Serjt.,  moved  for  a  rule  to  shoj?  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  be  entered.  .  .  . 

Bdlleb,  J.  On  the  last  ground  there  is  no  objection  to  the  rule  to 
show  cau.se  being  granted,  but  I  am  clear  there  is  nothing  in  the  first 
point.  CWhere  a  witness  is  dead,  the  course  is  to  prove  his  handwriting. 
In  this  case  one  of  the  attesting  witnesses  was  dead,  and  the  other  was 
beyond  the  reach  of  the  process  of  the  Court ;,.  the  best  evidence,  there- 
fore, which  could  be  obtained  was  given:  i^he  handwriting  of  the 
obligor  need  not  be  prove3J;  that  of  the  a"flresting  witness,  when  proved, 
is  evidence  of  everything  on  the  face  of  the  paper ;  which  imports  to 
be  sealed  b}'  the  party. 

The  Court  accordingly  granted  a  rule  to  show  cause  on  the  last 
ground,  but  recommended  the  defendant  to  accede  to  the  terms  of  the 
plaintiff's  taking  judgment  without  costs. 

The  case  being  called  on  this  day,  Heywood,  for  the  defendant,  as.^ 
sented  to  the  proposal  made  by  the  Court,  and  on  those  terms  the 

Mule  was  discharged. 


PEARCE  V.  HOOPER  et  al. 
Common  Pleas.     1810.    -^ 

[Reported  Z  Taunt.  60.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  called 
Coldrinick  Wood,  and  cutting  down  the  coppice  and  underwood  there 
growing,  and  seizing,  taking,  and  carrying  away  the  saniej!    The  de- 
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fendant  pleaded  not  guilty.  .  .  .(The  defendant  gave  notice  to  the 
plaintiff  to  produce,  upon  the  trial^he  indenture  of  lease  and  releas^ 
wherein  the  vendor  had  conveyed  to  him  Coldrinick  estate,  by  a  de- 
scription limited  to  a  specific  number  of  acres,  which  would  necessarily 
exclude  Coldrinick  Wood^  Tlie  plaintiff  accordingly  produced  these 
deeds;  but  the  defendairc  not  being  prepared  with  the  attesting  wit- 
nesses to  prove  the  execution  of  theraJit  was  contended  on  the  part  of 
the  plaintiff,  that  without  such  proof^hey  could  not  be  received  in  evi- 
dence.'^  On  the  other  hand,  the  defendant  contended,  that  since  these 
instKjroents  came  out  of  the  hands  of  the  plaintiff,  under  a  notice  to 
produce  them,  and  contained  his  title  to  the  premises  (if  he  had  any 
title) ,  it  must  be  considered  that  further  proof  of  the  execution  of  them 
was  unnecessary)  Graham,  B.,  was  inclined  to  receive  the  evidence, 
but,  upon  the  authorities  cited,  rejected  it,  reserving  the  point ;  by  the 
production  of  the  original  deeds  the  defendant  was  incapacitated  from 
giving  in  evidence  a  copy  of  it,  with  which  he  was  prepared  ;  and  the 
jury  found  a  verdict  for  the  plaintiff. 

Lens,  Serjf.,  for  the  plaintiff.     jBest,  Serjt.,  for  the  defendant. 

Xens,  contra,  was  stopped  by  the  court. 

Mansfield,  C.  J.  There  can  be  no  doubt  in  this  case.  The  case 
decided  before  Lord  Ellenborough  might  be  perfectly  right :  the  mere 
possession  of  an  instrumlht  does  not  dispense  with  the  necessity'^hich 
lies  on  the  party  calling  for  it,  of  producing  the  attesting  witnesO  An 
instance  is  properly  put  in  the  case  of  a  will,  cited  in  Gordon  v. 
Secretan  [8  East,  548] ,  as  having  been  tried  before  Lord  Kenyon : 
for,  supposing  that  an  heir-at  law  is  in  possession  of  a  will,  and  the  de- 
visee brings  an  ejectment,  and  calls  on  the  heir  to  produce  the  will ;  there 
the  heir  claims,  not  under  the  will,  but  against  the  will,  and  it  would 
be  very  hard  that  the  will  should  be  taken  to  be  proved  against  him, 
because  he  produces  it ;  but  that  is  very  different  from  the  case  where 
a  man  is  called  on  to  produce  the-  deed  under  which  he  holds  an  est.ite. 
f^e  defendant  has  no  interest  in  the  fee-simple  of  the  estate,  if  this 
cleed  does  not  convey  it ;  consequently,  if  he  produces  the  deed  under 
which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed  so  far  as 
relates  to  the  execution,  as  against  himself  T\  There  must  necessarily, 
therefore,  be  a  new  trial  in  this  cause.         ^"^ 

The  rest  of  the  court  concurring,  Bule  absolute} 

1  And  so  Jackson  d.  Stewart  v.  KingsUy,  17  Johns.  158 ;  MeOregar  v.  Wait,  10 
Gray,  72.  —  Ed. 
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THE  KING  V.  HARRINGWORTH. 

King's  Bench.     1815. 
[Reported  iM.  <fe /S.  350.] 

The  Sessions  for  the  County  of  Northampton  confli-med  an  order  of 
justices  for  the  removal  of  W.  Parr,  his  wife  and  child,  from  Gretton 
to  Harringworth,  subject  to  the  opinion  of  this  Court  upon  the  following 
case  ^,: — 

Tile  birth-settlement  of  W.  Parr  having  been  proved  to  be  in  Har- 
ringworth, Harringworth  for  the  purpose  of  showing  that  he  had  gained 
a  subsequent  settlement  in  Oakham  by  apprenticeship,,  called  Parr,  who 
stated  that  in  1790  he  was  bound  apprentice  by  indefffiire  to  one  Drake, 
of  Oakham,  and  duly  served  his  time  there  with  Drake\  They  then  pro- 
duced an  indenture  purporting  to  be  executed  by  Parr,  by  Parr's  father, 
and  Drake,  and  to  be  attested  b}'  two  witnesses,  and  called  persons  to 
prove  the  deaths  of  those  witnesses,  but  failed  in  proving  the  death  of 
one  of  them  to  the  satisfaction  of  the  Court,  so  as  to  entitle  them  to 
prove  his  handwriting;  {^hereupon  they^tendered  Parr  as  a  witness 
to  prove  his  own  e^cution  of  the  indenture,  as  well  as  that  of  his 
father  and  his  mastq^  The  Sessions  were  of  opinion  that  this  witness 
could  not  be  received. 

G.  Marriott  and  Adams,  who  were  against  the  order  of  Sessions, 
were  called  on  by  the  Court,  and  argued  for  the  admissibilit3^  of  the 
witness,  because,  as  they  said,  there  is  not  the  same  reason  for  re- 
quiring the  attesting  witness  to  be  called,  in  cases  of  this  sort,  that 
there  is  in  other  cases.  For  the  reason  for  requiring  the  attesting  wit- 
ness is,  tliat  a  party  shall  not  be  charged  with  any  deed  without  having 
the  benefit  of  all  the  knowledge  of  the  subscribing  witness  relative  to 
the  transaction  ;  and  therefore  before  he  is  charged  he  ought  to  have  an 
opportunity  of  cross-examining  him.  Abbot  v.  Plumbe,  1  Dougl.  216  ; 
Coll  V.  Dunning,  4  East,  53.  Also,  where  there  is  a  subscribing  witness, 
the  parties  thereby  agree  that  the  proof  of  their  handwriting  shall  be 
made  through  that  medium.  I'er  Grose.  J. ;  Barnes  v.  Trompowsky , 
7  T.  R.  267.  And  this  species  of  conventionary  evidence  shall  not  be 
dispensed  with  by  the  acknowledgment  of  the  party  that  it  is  his  deed. 
Breton  v.  Cope,  Peake,  N.  P.  C.  3Q ;  Manners  v.  Postan,  4  Esp.  N. 
P.  C.  239.  And  where  the  suit  is  between  the  parties  to  the  deed,  this 
is  of  itself  a  sufficient  reason  against  calling  either  of  them  as  a  witness. 
But  none  of  these  reasons  will  be  found  to  apply  to  the  present  case, 
because  here  the  suit  is  not  between  the  parties  to  the  deed,  but  be- 
tween third  persons,  who  being  strangers  to  anj^  agreement  between  the 
parties  touching  the  manner  of  proof,  ought  not  to  be  bound  bj'  it.  As, 
if  the  parties  to  any  deed  should  agree  that  one  in  particular  of  the  sub- 
scribing witnesses  only  should  be  called  to  prove  the  deed,  this  might 
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bind  them,  but  how  would  It  deprive  a  third  person  of  the  right  to  call 
anj'  of  the  other  subscribing  witnesses?  So  here,  If,  but  for  the  attest- 
ing witnesses,  Harrlngworth  might  have  called  the  pauper  to  prove 
the  execution  of  the  Indenture,  thej'  shall  do  so  now,  because  the  at- 
testing witnesses  are  only  the  chosen  witnesses  of  the  parties  to  the 
deed,  and  not  of  third  parties.  <  Now,  there  is  no  reason  against  allow- 
ing a  party  to  be  a  witness  to  prove  the  execution  of  his  own  deed,  If 
he  have  no  Interest  either  way  and  be  not  a  party  to  the  suit ;  and 
cessante  ratione  cessat  lex.  Wherefore,  inasmuch  as  the  pauper  was 
wholly  devoid  of  interest  in  this  case,  for  a  party's  settlement  gives 
him  no  interest,  and  inasmuch  as  this  was  a  coUsiteral  issue,  and  not 
between  the  parties  to  the  Indenture,  and  which  did  not  seek  to  charge 
either  of  them  with  it,  this  case  may  well  admit  of  an  exception  to  the 
general  rule,  which  requires  the  subscribing  witness  to  be  produced. 
And  the  convenience  of  relaxing  the  rule  in  settlement  cases,  where 
the  party  has  no  interest  whatever,  is  apparent  from  considering  that 
he  is  full  as  likely  as  the  subscribing  witness,  if  not  more  likely,  to 
know  the  whole  transaction,  and  that  the  strict  rule  will  oftentimes 
produce  serious  inconvenience  in  settlement  cases. 

Lord  Ei.lenborough,  C.  J.  There  hardly  exists  a  general  rule  out 
of  which  does  not  grow,  or  may  be  stated  to  grow,  some  possible  in- 
convenience from  a  strict  observance  of  It.  Nevertheless,  the  con- 
venience of  having  certain  fixed  rules,  which  Is  far  above  anj'  other 
consideration,  has  induced  courts  of  justice  to  adopt  them,  without 
canvassing  every  particular  inconvenience  which  ingenuity  ma}'  suggest 
as  likel}'  to  be  derived  from  their  application.  The  learned  counsel 
who  last  sat  down  has  talked  of  the  serious  inconvenience  that  will  en- 
sue in  settlement  law  if.  In  a  case  like  the  present,  the  party  to  the  deed 
is  not  permitted  to  be  called  to  prove  it.  I  know  of  none  that  is  a 
greater  or  more  serious  inconvenience  than  to  depart  from  a  clear 
established  rule  of  law,  that  a  party  who  would  prove  the  execution  of 
any  Instrument  that  is  attested  must  lay  the  groundwork  by  calling  the 
subscribing  witness  to  prove  It,  if  he  can  be  produced  and  is  capable 
of  being  examined.  His  testlmon}',  Indeed,  is  not  conclusive,  for  he 
may  be  of  such  a  description  as  to  be  undeserving  of  credit,  and  then 
the  party  may  go  on  to  prove  him  such,  and  may  call  other  witnesses 
to  prove  the  execution.  The  cases  have  even  gone  the  length  of  pun- 
ishing the  subscribing  witness  criminally.  But  here  the  only  question 
is,  whether  the  parties  who  seek  to  prove  the  execution  of  this  inden- 
ture must  not  make  their  way  to  what  may  be  called  secondary  proof 
through  the  medium  of  those  witnesses  who  are  the  plighted  witnesses 
to  the  transaction,  by  first  disposing  of  their  testimony.  If  there  ever 
was  a  case  in  which  the  rule  might  reasonably  have  been  relaxed  it 
surely  was  the  case  of  Abbot  v.  Plumbe,  yet  in  that  case  the  Court  held 
the  rule  to  be  inexorable.  /The  rule,  therefore,  is  universal  that  you 
must  first  call  the  subscribui^witness ;  and  it  is  not  to  be  varied  in 
each  particular  case  by  trying  whether  in  its  application  it  may  not  be 
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productive  of  some  inconvenience,  for  then  there  would  be  no  such 
thing  as  a  general  rule.  A  lawj-er  who  is  well  stored  \?dth  these  rules 
would  be  no  better  than  any  other  man  that  is  without  them,  if  bj'  force 
of  mere  speculative  reasoning  it  might  be  shown  that  the  application  of 
such  and  such  a  rule  would  be  productive  of  such  and  sucli  an  incon- 
venience, and  therefore  ought  not  to  prevail.  But  if  any  general  rule 
is  to  prevail,  this  is  certainly  one  that  is  as  fixed,  formal,  and  universal 
as  any  that  can  be  stated  in  a  court  of  justice,  and  there  is  nothing  on 
which  to  supersede  it  in  this  case  but  a  suggestion  of  some  supposed 
inconvenience.  It  does  not  follow,  it  is  said,  that  because  the  sub- 
scribing witnesses  are  the  plighted  witnesses  to  prove  the  execution 
they  must  needs  be  the  best  witnesses,  for  others  may  know  better  or 
more  of  the  transaction  than  they ;  but  inasmuch  as  they  are  the 
plighted  witnesses,  the  knowledge  the}'  have  upon  the  subject  is  essen- 
tial, and  if  it  can  be  procured  must  be  forthcoming.  It  seems  to  me, 
therefore,  that  unless  we  are  to  quit  sight  of  the  rule  for  the  purpose  of 
going  into  the  rationale,  or  convenience  and  inconvenience  of  it,  in  each 
particular  case,  as  the  ingenuity  of  persons  may  suggest,  there  is  no 
reason  for  doing  it  in  the  present  case.  I  confess  that  I  am  against 
the  whole  scope  of  the  argument  and  its  conclusions. 
Pek  Curiam,  Order  of  Sessions  confirmed} 

HoLBECH  and  Dwaeeis  were  in  support  of  the  order  of  Sessions. 


COOKE  V.   TANSWELL. 
Common  Pleas.     1818. 

[Biported  8  Taunt.  450.] 

Covenant  on  an  indenture  of  apprenticeship,  with  an  averment  in  the 
declaration  that  the  indenture  was  in  the  possession  of  the  defendant, 
and  therefore  could  not  be  produced  by  the  plaintiffs  Plea,  non  est 
factum.  At  the  trial  before  Burrough,  J.,  at  the  sittings  for  "Westmin- 
ster after  the  last  terra,  it  was  proved  that  the  deed  was  in  the  hands  of 
the  defendant,  to  whom  notice,  specifying  the  name  of  Pain  as  that  of 
the  subscribing  witness,  had  been  given  to  produce  i^  The  plaintiff, 
on  the  defendant's  refusal  to  produce  the  deed,  gave  m  evidence  what 
was  supposed  to  be  a  copy  of  ifi  on  which  the  name  of  the  subscribing 
witness  was  apparent ;  but,  on  its  turning  out  that  this  paper  was  not  a 
copy,  the  plaintiff  abandoned  it  and  gave  parol  evidence  of  the  contents 
of  the  original  without  calling  the  subscribing  witness  who  was  in 
court^    For  the  defendant,  it  was  contended  that  the  plaintiff  had  failed 

1  Compare  Doe  d.  Syke/i  v.  Durnford,  2  M.  &  S.  61  (1813),  where  the  doctrine  was 
applied  to  an  attested  notice  to  quit;  Biggs  v.  Discan,  2  Starkie,  180  (1817);  Best, 
Ev.  s.  221, —Ed, 
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in  his  proof,  and  ttiat  the  attesting  witness  should  have  been  called. 
But  Burrough,  J.,  was  of  opinion,  that  the  proof  was  sufficient  without 
the  evidence  of  the  subscribing  witness. 

Lens,  Serjt. ,  on  a  former  daj',  had  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit  on  the  ground  urged  at  the  trial.   And 

Copley,  Serjt.,  contra,  was  stopped  h\  the  Court,  who  called  upon 

Lens  and  Jiosanquet,  Serjts.,  and  they  argued  thus  in.  support  of  the 
rule.  The  subscribing  witness  was  in  court  and  might  have  been  pro- 
duced, and  the  general  rule,  which  is  imperative  for  tlie  production  of 
such  a  witness,  applies  in  full  force  to  this  cas^  The  rule  is  so  strictlj- 
observed,  that  not  even  the  admission  of  an  obligor  that  he  executed 
a  bond  will  dispense  with  its  operation.  A  fact  maj^  be  known  to  the 
subscribing  witness,  not  within  the  knowledge  or  recollection  of  the 
obligor,  and  he  is  entitled  to  avail  himself  of  all  the  knowledge  of 
the  subscribing  witness,  relative  to  the  transaction ;  and  in  this  case, 
the  subscribing  witness  might  have  proved  that  the  instrument  in  ques- 
tion was  delivered  as  an  escrow.  The  rule  has  been  held  to  appl}' 
even  to  the  proof  of  a  cancelled  deed  ;  and  though  in  the  case  of  a  deed 
lost  or  burnt,  the  Court  will  admit  a  copy  or  counterpart,  or  the  con- 
tents to  be  given  in  evidence,  j-et  they  never  permit  it,  except  it  be 
proved  that  there  was  such  a  deed  executed.  Ellenborough,  C.  J.,  in 
The  King  v.  Harringworth,  saj'S,  "  The  only  question  is,  whether  the 
parties  who  seek  to  prove  the  execution  of  this  indenture,  must  not 
make  their  waj'  to  what  may  be  called  secondarj'  proof,  through  the 
medium  of  those  witnesses  who  are  the  plighted  witnesses  to  the  trans- 
action, by  first  disposing  of  their  testimony.  If  there  ever  was  a  case 
in  which  the  rule  might  reasonably  have  been  relaxed,  it  surelj'  was  the 
case  of  Abbot  v.  Plumbe,  1  Doug.  216,  j'et,  in  that  case,  the  Court 
held  the  rule  to  be  inexorable," 

Copley  was  heard  in  reply  on  the  cited  cases,  the  application  of 
which  to  this  case  he  denied ;  and  he  observed  that,  on  the  parol  evi- 
dence on  which  alone  the  plaintiff,  having  abandoned  the  supposed 
copy,  rested  his  case,  it  did  not  appear  tiiat  there  was  any  subscribing 
witness  to  the  deed.  [Burrough,  J.  I  did  not  decide  the  case  at  Nisi 
Frius,  on  the  ground  that  the  name  of  the  subscribing  witness  could 
only  be  known  by  reference  to  the  supposed  copy.  It  appeared  at  the 
trial,  that  Pain's  name  was  on  the  indenture  as  the  subscribing  witness, 
and  I  decided  the  ease  with  the  knowledge  of  that  fact.] 

GiBBS,  C.  J.  I  do  not  think  the  knowledge  of  the  name  of  the  sub- 
scribing witness  makes  any  difference  in  the  ca^e)  I  take  the  question 
to  be,  whether  when  one  party  calls  for  a  deed  of  the  other,  who  does 
not  produce  it,  and  the  party  calling  for  the  deed  is  consequently  driven 
to  give  parol  evidence  of  its  contents,  it  is  necessary  for  him  to  call  the 
subscribing  wto^^  In  cases  where  non  est  factum  is  not  pleaded,  as 
in  ejectmentofU^a  party  so  situated  gives  evidence  of  the  contents  of 
a  deed,  I  never  yet  heard  it  contended  that  it  was  necessary  to  call  the 
subscribing  witnessA  Here,  the  deed  was  in  the  hands  of  the  defend- 
^  60 
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ant ;  if  he  wished  to  throw  on  the  plaintiff  the  burthen  of  calling  the 
subscribing  witness,  he  might  have  produced  the  deed.  fR. was  alleged 
on  the  record,  that  the  deed  was  in  the  defendant's  haMS^  that  allega- 
tion was  admitted,  and  the  defendant  being  called  on  to  produce  it,  and 
refusing  to  do  so,  it  was  not  necessary  that  the  plaintiff  should  call 
the  subscribing  witness  to  the  deed  before  he  gave  evidence  of  the 
contents^ 

Park,  J.  of  the  same  opinion. 

BuEEOUGH,  J.  Not  onlj'  was  it  averred  on  the  record  that  the  deed 
was  in  the  defendant's  hands,  but  that  fact  was  proved,  and  also  that 
notice  had  been  given  to  him  to  produce  it,  which  he  refused  to  do ; 
and  I  thought  at  the  trial,  as  I  think  now,  that  there  was  no  necessitj' 
for  calling  the  subscribing  witness. 

Rule  discharged.'^ 


WHYMAN  V.   GARTH. 
Exchequer.     1853. 

[Reported  8  Ex.  803.] 

This  was  an  action  of  ejectment  by  a  mortgagee. 

At  the  trial,  before  Creswell,  J.,  at  the  last  York  Spring  Assizes,  the 
plaintiff's  counsel  produced  the  mortgage  deed  ;  but  ihsfead  of  proving 
its  execution  by  the  attesting  witnessH  he  called  the  defendant,  who 
had  been  subpoenaed,  and  asked  him  whether  he  had  not  executed  the 
deed.^  This  question  being  objected  to  by  the  defendant's  counsel,  the 
leartied  judge  ruled  that  the  execution  of  the  deed  could  only  be  proved 
by  the  attesting  witnesk  and  he  nonsuited  the  plaintiff,  reserving  leave 
to  him  to  move  to  erfter  a  verdict. 

A  rule  nisi  having  been  obtained  accordinglj-, 

Aiherion  showed  cause  (Ma}'  23).  The  question  turns  on  the  effect 
of  the  14  &  15  Vict.  c.  99,  s.  2.  .  .  .  By  that  enactment  the  defendant 
was,  no  doubt,  a  competent  and  compellable  witness  in  the  suitj  But 
it  is  an  inflexible  rule  or  canon  of  evidence,  that  where  it  becomes  neces- 
sary to  prove  the  execution  of  a  deed'Xand  it  appears  on  inspection  of 
the  deed  that  there  is  an  attesting  witness,  that  primary  source  of  evi- 
dence must  in  the  first  instance  be  exhausted,  or  its  absence  satisfac- 
torih'  accounted  forj  There  is  nothing  in  the  language  of  the  statute 
to  abrogate  that  rate,  and  there  is  no  reason  for  giving  it  an  operation 
which  its  terms  do  not  strictly  warrant.  The  enactment  is  affirmative : 
it  defines  the  alteration  intended  to  be  made,  leaving  the  law  in  other 
respects  as  before.  If  the  attesting  witness  can  be  dispensed  with  in 
suits  between  the  parties  to  the  deed,  there  is  no  reason  why  the  same 
law  should  not  prevail  in  actions  against  strangers.  For  instance,  in  an 
action  by  the  assignee  of  the  reversion  against  the  lessee,  the  execution 

1  And  so  PooU  v.  Warren,  3  Nev.  &  V.  693.  —  Ed. 
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of  the  lease  might  be  proved  by  the  lessor.  [Alderson,  B.  In  John- 
son V.  Mason,  1  Esp.  89,  Lord  Kenyon  is  reported  to  have  said,  "  that 
Lord  Mansfield  had  once  by  surprise  allowed  a  man  to  acknowledge  his 
own  deed  in  Court,  without  calling  the  subscribing  witness ;  but  he 
afterwards  changed  his  opinion,  and  held  that  a  party  should  not  be 
allowed  to  acknowledge  his  deed  until  it  had  been  proved  by  the  sub- 
scribing witness."]  So  inflexible  was  the  rule,  that  although  a  person 
stood  by  and  saw  the  execution  of  the  deed,  his  testimon}-  was  never- 
theless inadmissible.  The  maxim  "  cessante  ratione  legis  eessat  ipsa 
lex,"  does  not  apply  in  this  case ;  since  the  attesting  witness  may  be 
aware  of  facts  connected  with  the  execution  of  the  deed  not  within  the 
knowledge  or  recollection  of  the  parties  to  it.  [Platt,  B.  Suppose  a 
defendant  omits  to  plead  nan  est  factum.'\  That  is  a  waiver  of  his 
right  to  require  proof  of  the  deed  ;  it  is  like  an  admission  b}-  a  partj-  in 
Court.  .  .  .  Alhot  V.  Plumbe,  1  Doug.  216,  and  Barnes  v.  Trom- 
poiosky,  7  T.  E.  265,  are  also  authorities  to  show  that  the  presence  of 
the  attesting  witness  cannot  be  dispensed  with.  The  only  exception  to 
the  rule  is,  where  the'  deed  is  produced  by  the  party  against  whom  it  is 
used:  Bowles  v.  Langworthy,  5  T.  R.  366. 

Hardy  in  support  of  the  rule.  The  case  of  Abbot  v.  Plumbe  goes 
to  this  extent,  that  the  admissions  of  a  party  as  to  the  contents  of  a 
written  instrument  are  not  evidence  against  him.  That  doctrine  was 
overruled  bj'  Slatterie  v.  Pooley,  6  M.  &  W.  664.  There  Lord  Abin- 
ger,  C.  B.,  says,  "  I  have  always  considered  it  as  clear  law,  that  a  party's 
own  statements  are  in  all  cases  admissible  against  himself,  whether 
they  corroborate  the  contents  of  a  written  instrument  or  not."  The 
allowing  a  person  to  admit  the  contents  of  a  deed  ex  necessitate  pre- 
supposes his  acknowledgment  of  the  execution  of  it.  In  Johnson  v. 
Mason,  1  Esp.  89,  it  does  not  appear  that  the  person  who  acknowl- 
edged the  deed  was  a  party  to  the  cause.  The  rule  of  evidence  referred 
to  was  founded  on  the  pre-existing  state  of  the  law ;  but,  since  the  parties 
to  an  action  are  now  compellable  witnesses,  the  same  rule  ought  to  pre- 
vail as  in  courts  of  equity,  where  the  admission  by  a  defendant  in  his 
answer  of  the  execution  of  a  deed  renders  it  unnecessary  to  prove  it  by 
the  attesting  witness.  [Martin,  B.  That  is  somewhat  analogous  to  a 
deed  set  out  on  oyer,  which  was  admitted  for  that  purpose ;  but  if  it 
was  required  to  be  used  for  any  other  purpose,  it  was  necessary  t» 
prove  it  in  the  usual  waj-.J  There  is  no  difference  in  principle  between 
an  admission  by  a  party  on  oath  in  a  court  of  law  and  an  admission  by 
a  defendant  in  his  answer  in  Chancery.  .  .  . 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case  is,  whether,  since  the  14 
&  15  Vict.  c.  92,  s.  2,  the  execution  of  his  deed  can  be  proved  by  a 
party  to  the  causA  who  is  subpcenaed  as  a  witness,  without  calling  the 
subscribing  witness  ;  and  we  are  of  opinion  that  it  cannqy  In  saying 
this,  I  also  express  the  opinion  of  my  Brother  Parke,  who  did  not  hear 
the  argument.     We  think  that  the  rule  of  law  requiring  proof  by  the 
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subscribing  witness  is  so  inflexible,  clear,  and  universal,  that  it  cannot 
be  set  aside  by  an}-  reasoning,  liowever  cogent,  —  and  certainly  it  must 
be  admitted  that  there  is  considerable  force  in  the  arguments  founded 
on  the  recent  statutg) 

The  cases,  when  carefully  examined,  will  be  found  to  have  estab- 
lished, as  we  think,  these  principles  as  those  on  which  our  decision 
must  turn. 

The  attesting  witness  must  be  called  to  prove  the  execution  of  a 
deed,  for  this  reason,  that  by  an  imperative  rule  of  law  the  parties  are 
supposed  to  have  agreed  inter  se  that  the  deed  shall  not  be  given  in 
evidence  without  his  being  called  to  depose  to  the  circumstances  attend- 
ing its  execution^  If,  therefore,  the  attesting  witness  is  not  called,  the 
deed  cannot  IV^ead,  because  this  agreement  cannot  be  broken  ;  but 
any  agreement  may  be  waived  bj^  the  parties  to  it.  If,  then,  in  the 
course  of  the  proceedings  in  the  cause,  the  party  to  the  deed  admits 
the  execution,  or  if  by  bis  pleadings  he  does  not  require  the  execution 
to  be  proved,  he  may  be  very  reasonably  said  to  have  waived  the  agree- 
ment, and  the  other  partj',  accepting  the  waiver,  does  not  call  the  at- 
testing witnessft  In  equity  an  admission  in  the  defendant's  answer  is 
sufficient,  and~ts  a  waiver  of  the  agreement ;  but  the  biU  and  answer 
are  the  pleadings  in  equity,  and  an  admission  in  the  answer  is  the  same 
as  an  admission  on  the  pleadings  at  law.  But  here,  on  the  pleadings, 
the  defendant  has  put  the  execution  of  the  deed  in  issue,' and  he  is 
called  and  compelled  as  a  witness  to  prove  the  fact.  How  can  that  be 
put  reasonably  as  a  waiver  of  the  agreement  not  to  give  the  deed  in 
evidence  without  calling  the  attesting  witness.  Manifestly  it  is  no 
waiver  at  all.    This  rule,  therefore,  must  be  discharged. 

Mule  discharged.^ 


THE   QUEEN   v.  THE  INHABITANTS   OF   ST.    GILES. 

Queen's  Bench.     1853. 

[Reported  1  El.  &  Bl.  642.] 

On  appeal  against  an  order  of  two  justices,  dated  20th  November, 
A.  D.  1851,  for  the  removal  of  Jane  White,  the  wife  of  William  White, 
from  the  parish  of  Camberwell  in  Surrey  to  the  parish  of  Nuneaton  in 
Warwickshire,  the  Sessions  quashed  the  order,  subject  to  the  following 
case^ 

Tfie  ground  of  removal  was  the  alleged  settlement  of  the  pauper  in 
Nuneaton,  b}'  the  apprenticeship  of  the  said  William  White  to  Henry 
Webb,  late  of  Nuneaton,  a  plumber  and  glazier,  deceaseqji  At  the 
hearing  of  the  said  appeal,  the  indenture  of  apprenticeship  was  .not 

1  That  an  admission  for  the  purpose  of  the  trial  is  sufficient,  see  Jones  v.  Henry,  84 
N.  C.  320,  Best,  Ev.  o.  527.  —  Ed. 
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produced  ;/but  Eobert  Webb,  a  son  of  the  said  Henry  Webb,  was 
called  to  prove  the  deed,  and  its  destruction  by  his  fatherj/  He  stated 
that  he.  saw  the  deed  in  1827  ;  that  it  was  an  indenture ;  and  that  op- 
posite to  the  seals  were  the  names  of  his  said  father  and  of  the  sfl,id 
William  White  in  their  respective  hands-writing  In  answer  to  ques- 
tions, put  by  counsel  for  the  appellant  parish,  as  to  the  execution  of  the 
alleged  indenture,  he  said  that  the  instrument  bore  also  the  name  of  one 
Buchanan  ;  that  that  name  was  written  on  the  side  of  the  indenture  op- 
posite to  the  signature  of  Henry  Webb  and  William  White ;  that  he 
did  not  know  what  was  meant  by  "  attesting  witness,"  but  believed 
the  signature  in  question  to  be  a  lawyer's  signature)  that  one  Buchanan 
had  been  a  lawyer  at  Nuneaton,  but  he  had  heard  he  was  now  dead^ 
and  that  witness  did  not  know  the  handwriting  of  the  said  Buchanan. 
Vlt  was  objected,  by  the  counsel  for  the  appellant  parish,  that  secondary 
evidence  of  the  contents  of  the  indenture  of  apprenticeship  was  not 
admissible,  as  proof  had  not  been  given  of  the  alleged  attesting  wit- 
ness's handwriting  The  Court  overruled  the  objection  on  the  ground 
that  it  had  not  been  proved  that  there  had  been  an  attesting  witness^ 
The  witness  thereupon  gave  parol  evidence  of  the  contents  of  the  in- 
denture ;  which  was  an  indenture  whereby  the  said  William  White  was 
apprenticed  to  the  said  Henry  Webb ;  and  he  also  proved  residence 
and  service  in  Nuneaton  under  the  said  indenture.  The  witness,  upon 
general  cross-examination,  stated  that  he  believed  that  Buchanan  was 
attesting  witness  to  thejndenture ;  that  witness  was  sure  Buchanan 
was  attesting  witness.  /Upon  re-examination,  he  stated  that  his  reason 
for  believing  and  feelingTlire  that  Buchanan  was  attesting  witness,  was 
that  Buchanan  had  always  transacted  legal  business  for  his  father ; 
that  witness  was  not  present  when  the  deed  was  executedj  The  coun- 
sel for  the  appellant  parish  hereupon  called  the  attention  of  the  Court 
to  the  objection  made  ;  and  the  Court,  being  of  opinion  that  Buchanan 
was  the  attesting  witness  to  the  deed,  decided  in  their  favor  ;  and,  there 
being  no  other  evidence  as  to  the  deed,  quashed  the  order,  but,  at  the 
request  of  the  respondent  parish,  subject  to  the  opinion  of  this  Court. 

If  this  Court  shall  be  of  opinion  that  secondary  evidence  of  the  con- 
tents of  the  said  indenture  of  apprenticeship  was  rightly  rejected,  the 
order  of  Sessions  is  to  be  confirmed  and  the  order  of  removal  is  to 
stand  quashed.  But,  if  this  Court  shall  be  of  opinion  that  secondary 
evidence  of  the  contents  of  the  said  indenture  was  wrongly  rejected, 
then  the  order  of  Sessions  is  to  be  quashed  and  the  order  of  removal  to 
be  confirmed. 

Joyce,  in  support  of  the  order  of  Sessions.  Bovitt  and  Maxwell, 
contra. 

WiGHTMAN,  J.  I  think  that  our  decision  on  the  case  now  stated  for 
us  will  not  touch  any  other  case.  It  is  not  necessary  to  determine 
whether  proof  of  the  handwriting  of  a  deceased  attesting  witness  to  a 
lost  instrument  is  indispensable ;  for  in  this  ease  the  very  evidence 
raising  the  objection  also  removes  it.    The  Sessions  on  the  evidence 
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before  them  find  that  Buchanan  was  the  attesting  witnes^  they  have 
therefore  found  as  a  fact  the  identity  of  the  man  Buchanan,  who  is 
shown  to  be  dead,  and  the  attesting  witness  Buchanan.  The  proof  of 
handwriting  can  be  required  for  no  object  except  to  establish  that  iden- 
tity between  the  dead  man  and  the  witness,  which  in  this  case  is  found 
as  a  fact)  The  respondents  went  further,  and  proved  the  handwriting 
of  the  parties  ;  but  without  that,  on  this  finding,  that  the  deceased  man 
was  the  attesting  witness  to  the  deed,  there  was  enough  to  admit  sec- 
ondary evidence  of  its  contents. 

Erle,  J.  I  am  of  the  same  opinion,  and  on  the  same  reasons  as  my 
brother  Wightman,  which  in  my  opinion  go  the  full  length  of  establish- 
ing the  principle,  that  in  no  case  whatever  where  the  instrument  is  lost, 
and  the  attesting  witness  is  dead,  can  it  be  necessarj-  to  prove  his 
handwriting.  For,  if  the  evidence  establishes  that  there  is  a  subscrib- 
ing fitness,  and  that  he  is  the  same  person  who  is  proved  to  be  dead, 
the  case  is  brought  within  the  rule  laid  down  by  my  brother  Wightman  ; 
if  the  evidence  does  not  establish  the  identity  between  the  subscribing 
witness  and  the  dead  man,  it  is  a  case  of  an  attesting  witness  unknown, 
and  falls  within  a  different  rule.i  And  on  general  grounds  I  think  it 
would  be  injurious  if  we  were  to  decide  that,  when  there  was  evi- 
dence of  the  contents  of  a  lost  instrument,  and  that  it  was  executed 
by  the  parties,  the  evidence  was  to  be  rejected,  because  there  was  no 
proof  of  the  handwriting  of  a  deceased  subscribing  witness.  Such  a 
decision  would  be  contrary  to  the  tendency  of  all  modern  decisions, 
which  has  been  to  admit  evidence. 

Crompton,  J.  I  wish  to  be  understood  to  give  my  judgment  only  on 
the  particular  circumstances  of  this  case.  It  may  Very  well  happen,  in 
other  cases,  that  the  facts  may  be  such  as  to  show  that  the  part}'  seek- 
ing to  prove  the  destroyed  deed  might  have  it  in  his  power  to  produce 
evidence  of  who  the  attesting  witness  was,  and  to  prove  his  handwriting 
if  he  is  dead  ;  and,  in  a  case  where  he  took  no  steps  to  do  this,  I  think 
the  decision  might  be  different  from  the  present.  Therefore,  without 
giving  any  opinion  on  the  general  rule,  I  confine  my  decision  to  saying 
the  evidence  was  admissible  in  this  particular  case,  and  under  these 
special  circumstances.  I  agree  with  my  brother  Erie  that  justice  and 
common-sense  are  in  favor  of  admitting  such  evidence. 

Order  of  Sessions  quashed.^ 

^  See  Keeling  v.  Ball,  Pea.  Ev.  App.  xxxii.  [ante,  777.] 

^  "  Formerly  a  rule  prevailed,  that  if  an  instrument,  on  being  produced,  appeared  to 
be  signed  by  subscribing  witnesses,  one  of  them  at  least  should  be  called  to  prove  its 
execution  ;  but  this  rule,  after  having  worked  gross  injustice  for  a  long  course  of  years, 
was  at  length  abrogated  by  the  Legislature.  The  Common  Law  Procedure  Act  of  1854 
(17  &  18  v.,  c.  125,  s.  26),  among  other  enlightened  provisions,  contains  the  following 
clause:  'It  shall  not  be  necessary  to  prove  by  the  attesting  witness  any  instrument,  to 
the  validity  of  which  attestation  is  not  requisite ;  and  such  instrument  may  be  proved 
by  admission  or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto.' "  —  2  Tayl. 
Ev.  (8th  ed.)  s.  1839.  —  Ed. 
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HALL  V.  PHELPS. 
"Supreme  Couet  of  Judicature  of  New  York.     1807. 

{Reported  2  Johns.  i51.] 

In  Error,  on  certiorari.  The  defendant  in  error  brought  an  action 
against  the  plaintiff  in  error,  in  the  court  below,  on  a  promissory  note, 
made  by  the  defendant  below,  to  which  there  was  a  subscribing  wit- 
ness. At  the  trial,  the  defendant  denied  that  he  had  given  the  note  ; 
the  plaintiff  below  called  a  witness  to  prove  that  the  defendant  had 
confessed  that  he  executed  the  note  to  the  plaintiff.  This  evidence 
was  objected  to  on  the  part  of  the  defendant,  on  the  ground  that  the 
subscribing  witness  ought  to  have  been  produced ;  or,  that  the  plaintiff 
must  show  that  he  had  endeavored  to  procure  his  attendance,  and 
that  he  was  not  to  be  found,  or  was  out  of  the  jurisdiction  of  the 
court.  The  justice  overruled  the  objection,  and  admitted  the  evidence 
of  the  defendant's  confession,  upon  which  a  judgment  was  rendered  for 
the  plaintiff. 

The  cause  was  submitted  to  the  court  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  judgment  be- 
low is  supposed  to  be  erroneous,  because  the  justice  admitted  proof  of 
the  confession,  by  the  maker  of  the  note,  when  it  was  shown  to  him, 
that  he  had  given  it,  and  that  he  owed  the  money,  though  there  was  a 
subscribing  witness,  not  produced,  and  of  whom  no  such  account  was 
given,  as  to  induce  a  presumption  that  he  was  out  of  the  State,  or 
dead. 

It  appears,  indeed,  to  be  a  technical  rule  in  the  English  courts,  not 
to  allow  the  confessions  of  the  party  to  be  evidence  of  the  execution  of 
sealed  instruments,  but  to  require  the  attendance  of  the  subscribing 
witness,  unless  it  appear  that  he  cannot  be  procured.  I  have  not  met 
with  any  adjudged  cases  before  the  Revolution,  in  which  this  rule  is 
laid  down,  and,  therefore,  think  we  are  at  liberty  to  decide  this  case  on 
principle,  and  on  the  analogy  it  bears  to  other  cases.  It  is  a  sound 
principle,  that  the  voluntary  confessions  of  a  partj-  are  the  highest  evi- 
dence, and  in  cases  affecting  life  and  personal  liberty  this  rule  is  ad- 
mitted and  dailj-  practised  upon.  It  is  another  principle  admitted  in 
the  case  oi  Abbot  v.  Plumbe,  Doug.  216,  that  if  the  subscribing  wit- 
ness deny  the  execution  of  a  deed,  you  may  prove  it  aliunde.  From 
these  considerations,  that  we  are  unfettered  by  any  positive  adjudica- 
tion anterior  to  the  Eevolution,  that  the  party's  own  confession  is  the 
highest  evidence,  and  that  you  may  contradict  the  subscribing  witness, 
I  think  it  results  that  an  instrument,  though  attested  b^-  a  subscribing 
witness,  may  be  proved  by  the  confession  of  the  party  who  gave  it. 
Allowing  evidence  of  confession  does  not  touch  upon  the  rule  that 
requires  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 
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That  rule  means  onh-  that  inferior  evidence  shall  not  be  given  when 
higher  evidence  is  in  the  possession  of  the  party,  or  is  presumed  to  be 
within  his  power.  The  confession  of  a  party  that  he  gave  a  note,  or 
any  instrument,  preciselj'  identified,  is  as  high  proof  as  that  derived 
from  a  subscribing  witness.  The  notion  that  the  persons  who  attest 
an  instrument  are  agreed  upon  to  be  the  onl^-  witnesses  to  prove  it,  is 
not  conformable  to  the  truth  of  transactions  of  this  kind,  and,  to  speak 
with  all  possible  delicacy,  is  an  absurdity.  At  Nisi'  JPrius  for  some 
years  past  the  subscribing  witnesses  have  been  dispensed  with,  on 
proof  of  the  confession  of  the  party  who  gave  an  instrument.  To 
allow  such  evidence  is  highly  convenient,  and  produces  no  manner  of 
injury ;  nor  can  perjury  on  such  a  subject  be  apprehended.  We  are, 
therefore,  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed} 


FOX  et  al.  v.  REIL  et  al. 
SoPKEME  Court  of  New  York.     1808. 

[Reported  3  Johns.  477.] 

This  was  an  action  of  debt,  on  a  bond,  to  which  there  was  a  plea  of 
non  est  factum.  At  tlie  trial  of  the  cause  at  the  Herkimer  circuit,  in 
June,  1808,  before  the  Chief  Justice,  the  plaintiff  offered  to  prove  that 
the  bond  had  been  shown  to  the  defendants  a  short  time  before  the 
commencement  of  the  present  suit,  and  that  the^'  then  confessed  that 
the}^  had  duly  executed  the  bond ;  but  this  evidence  was  objected  to, 
and  overruled  by  the  Chief  Justice.  The  plaintiffs,  not  being  prepared 
to  prove  the  bond,  by  the  subscribing  witnesses,  or  to  account  for  their 
not  being  produced,  were  nonsuited. 

N.  Williams,  for  the  plaintiff. 

Gold,  contra. 

Kent,  C.  J.,  delivered  the  opinion  of  the  court.  The  question  in  this 
case  is,  whether  proof  of  the  acknowledgment  by  the  defendants,  out  of 
court,  and  before  some  private  person,  that  they  had  executed  the  bond, 
is  good  proof  of  its  execution,  upon  the  issue  of  non  est  factum,  with- 
out producing  the  subscribing  witness,  or  in  any  manner  accounting 
for  his  absence. 

The  case  of  Hall  v.  Phelps  has  been  thought  to  have  decided  this 
question.  I  do  not  consider  it  in  that  light.  That  case  arose  upon  a 
promissory  note,  and  this  is  upon  a  deed.  The  rules  of  evidence  may 
be  more  safelj'  relaxed  in  the  one  case  than  in  the  other.  The  parties 
may  go  into  an  inquiry  as  to  the  consideration  of  a  note  or  other  simple 
contract  ;'but  a  deed  concludes  them  from  such  an  inquiry.    A  deed  is  an 

1  Oontra,  Bennett  y.  Robinson's  AdmUr,  3  Stew.  &  Porter,  227  (1833)  ;  Russell  v. 
Walker,  73  Ala.  315  (1882)  ;  Richm.,  &c.  R.  R.  Co.  v.  Jrnies,  92  Ala.  226  (1890).— Ed. 
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act  of  much  higher  force  and  solemnity  in  the  law.  It  carries  with  it  in- 
ternal evidence  of  a  good  consideration.  A  bond  is  not  barred  by  the 
statute  of  limitations  ;  it  has  priority  in  the  payment  of  debts  by  execu- 
tors or  administrators ;  and,  indeed,  the  whole  real  property  of  the 
country  rests  upon  the  evidence  of  title  by  deed.  Some  observations 
which  were  made  when  the  opinion  of  the  court  was  delivered  in  the 
case  referred  to  apply  to  deeds  as  well  as  to  simple  contracts  ;  but  these 
observations  must  be  considered  as  made  by  way  of  illustration,  and 
not  as  immediately  applicable  to  the  case  before  the  court,  and  do  not, 
therefore,  preclude  a  further  discussion  of  this  question.  I  concurred 
in  that  decision  from  a  sense  of  the  great  inconvenience  of  the  English 
rule,  when  applied  to  commercial  paper,  which  circulates  with  equal 
facility  and  credit,  without  the  incumbrance  of  a  subscribing  witness, 
and  because  I  did  not  recollect  a  case  in  which  the  application  of  the 
rule  requiring  the  subscribing  witness,  did  not  arise  upon  a  specialty.  We 
are  not,  therefore,  at  liberty  to  extend  that  decision  to  deeds,  and,  cou- 
sequentl}',  to  all  the  assurances  of  real  property.  Here  we  are  certainly 
concluded  by  an  ancient  and  uniform  rule,  that  when  the  defendant  has  / 
not  acknowledged  his  deed  before  a  competent  public  officer,  or  has  not! 
expressly  agreed  to  admit  it  in  evidence  upon  the  trial,  but  has  put 
himself  upon  his  plea  of  non  est  factum,  the  plaintiff  must  produce  the| 
subscribing  witness,  and  give  the  defendant  the  benefit  of  an  investigation 
of  the  circumstances  attending  the  execution  of  the  deed.  It  may  be  of 
use,  for  a  moment,  to  examine  some  of  the  authorities  on  this  subject. 

In  the  early  periods  of  the  English  law,  the  names  of  the  witnesses 
were  always  registered  in  the  body  of  the  deed.  They  were  selected 
from  the  beSt  men  in  the  neighborhood  ;  and  if  the  deed  was  denied, 
they  formed  a  necessary  part  of  the  jury,  who  was  to  try  its  validity. 
This  rule  continued  until  the  statute  12  Edw.  II.  c.  2,  allowed  the  in- 
quest to  be  taken,  without  siny  of  the  witnesses  being  associated  with 
the  jury  ;  but  they  were  still  to  be  summoned  as  usual.  "  It  is  agreed," 
saj's  the  statute,  "  that  when  a  deed,  release,  acquittance,  or  other  writ- 
ing, is  denied  in  the  king's  court,  wherein  the  witnesses  be  named,  pro- 
cess shall  be  awarded  to  cause  such  witnesses  to  appear,  as  before  hath 
been  used."  The  practice  of  joining  the  witnesses  to  the  jury  continued 
throughout  the  reign  of  Edw.  III.,  and  Fortescue  (de  Laud.  Leg.  Ang. 
c.  32)  mentions  it  as  existing  in  the  reign  of  Henry  VI.  It  graduall3- 
fell  into  disuse,  and  ceased  about  the  time  of  Henry  VIII.,  and  until  that 
period  the  process  to  bring  in  the  witnesses,  upon  the  denial  of  a  deed, 
continued,  of  which  numerous  instances  are  collected  from  the  Year 
Books  by  Brooke.     (Tit.  Testmoignes.) 

When,  therefore,  the  ancient  law  required  the  witnesses  to  a  deed  to 
form  part  of  the  jury,  and  continued  down  to  the  time  of  Henry  VIII. 
to  compel  them  to  come  in,  by  similar  process  as  that  awarded  for  the 
jury  (see  Reg.  Brev.  Jud.  60,  and  Thesaurus  Brevium,  88),  it  cannot  be 
supposed  that  the  notion  of  proving  a  deed,  by  the  confession  of  the 
party,  in  pais,  was  ever  thought  of  or  admitted. 
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Under  Henry  VI.  it  was  held  that  if  a  deed  be  acknowledged  and  en- 
rolled of  record,  the  party  was  estopped  to  plead  non  est  factum  ;  but  the 
case  assigns  a  very  sufficient  reason  for  this,  because,  as  was  observed, 
upon  every  deed  enrolled  the  party  shall  be  examined,  and  the  deed 
shall  be  read  to  him  by  the  court,  and  it  is  not  to  be  supposed  that  the 
party  has  been  deceived  (Year  Book,  Hil.  9  Hen.  VI.  pi.  8). 

In  the  case  of  Smartle  v.  Williams,  1  Salk.  280,  the  Court  of  K.  B., 
after  debate,  went  perhaps  a  little  further,  and  held  that  the  acknowl- 
edgment of  a  deed  by  the  party  in  a  court  of  record,  or  before  a  master 
in  chancery  in  the  country,  was  good  evidence  of  the  execution  of  a 
deed,  and  such  an  acknowledgment  estopped  the  party  from  relying 
on  the  plea  of  non  est  factum.  In  the  subsequent  case  of  Dillon  v. 
Crawley,  12  Mod.  500,  the  court  of  K.  B.  determined  that  an  indorse- 
ment upon  a  bond  made  by  the  obligor  under  his  hand  and  seal,  three 
years  after  the  date  of  the  bond,  and  in  which  indorsement  he  recited 
part  of  the  bond,  and  expressl3-  owned  it  to  be  his  deed,  was  evidence 
of  the  execution  of  the  deed.  But  upon  the  argument  of  this  case,  the 
counsel  for  the  defendant  referred  to  a  decision  where  upon  non  est 
factum,  pleaded  to  a  bond,  one  of  the  witnesses  did  not  appear,  and 
it  was  offered  to  be  proven  that  he  owned  it  his  bond,  but  this  was 
denied. 

I  have  not  met  with  any  case  where  the  absence  of  the  subscribing 
witness  was  not  accounted  for,  in  which  the  courts  have  allowed  in  evi- 
dence any  species  of  confession  by  the  partj',  which  was  inferior  in  its 
nature  and  less  solemn  in  its  form  than  that  in  the  instance  to  which  I 
have  alluded,  and  I  take  it  for  granted  that  there  is  no  such  case.  To 
admit  the  proof  in  the  case  before  us,  would  be  an  innovation  upon  an 
established  rule,  and  one  which  is  not  urged  upon  us  bj'  anj-  strong  con- 
siderations of  public  policy. 

We  are,  accordingly,  of  opinion,  that  the  motion  on  the  part  of  the 
plaintiff  must  be  denied.  Ruie  refused} 


Ellis  v.  Smith,  10  Ga.  253  (1851).  Lumpkin,  J.  ...  "We  think 
it  equally  clear,  that  the  court  erred  in  holding  that  the  attesting  wit- 
nesses need  not  be  produced.  This  has  been  a  rule  from  the  earliest 
times.  It  is  laid  down  in  Fortescue  de  Laud.  Leg.  Ang.  C.  32.  In 
Bex  v.  Harringworth,  4  M,  &  S.  352,  Lord  Ellenborough  said  that 
the  rule  was  as  "  fixed,  formal,  and  universal  as  any  that  can  be  stated 
in  a  Court  of  Justice."  And  while  he  admitted  in  the  same  case 
(p.  354),  that  the  subscribing  witnesses  might  not  in  fact  be  the  best 
witnesses,  and  that  others  might  know  more  of  the  transaction  than 
they,  still  as  they  were  the  "  plighted  "  witnesses,  they  must  be  pro- 
duced on  the  trial.  The  knowledge  they  have  upon  the  subject  is  pre- 
sumed to  be  essential,  and  is  therefore  indispensable. 

1  And  so  HoUeriback  v.  Fleming,  6  Hill,  303  (1844).  —  Ed. 
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.  .  .  And  so  strictlj'  has  this  rule  been  observed,  that  it  has  been 
held,  that  an  acknowledgment  by  the  obligor  himself,  that  he  executed 
the  deed,  or  even  the  admission  by  the  defendant  in  an  answer  to  a  bill 
filed  against  him  for  a  discover}-,  will  not  dispense  with  the  testimony 
of  the  subscribing  witnesses,  and  the  reason  assigned  is,  that  a  fact 
may  be  known  to  the  subscribing  witness,  not  within  the  knowledge 
or  recollection  of  the  party  himself,  and  that  he  is  entitled  to  avail 
himself  of  all  the  knowledge  of  the  subscribing  witness  relative  to  the 
transaction. 

.  .  .  And  the  rule  is  precisely  the  same,  whether  the  acknowledg- 
ment is  offered  as  evidence  against  the  party  himself  who  made  it,  or 
against  a  third  person ;  or  whether  it  is  the  foundation  of  the  action, 
or  comes  in  question  collaterally  as  a  part  of  the  evidence  in  the  case. 
1  Dougl.  216;  2  East,  187;  4  Ibid.  53  ;  5  T.  E.  366;  7  Ibid.  267; 
4  Esp.  N.  P.  C.  30. 

...  To  this  rule  there  are  some  exceptions,  as  1,  where  writings  are 
thirty  years  old ;  2,  where  the  adverse  party  producing  the  writing  takes 
an  interest  under  it ;  3,  where  the  attesting  witness  is  not  to  be  had,  on 
account  of  death,  incompetency  from  insanity  or  from  infamy  of  char- 
acter, or  in  case  of  absence  in  a  foreign  countrj',  or  out  of  the  jurisdic- 
tion of  the  court.  But  it  is  not  pretended  that  this  case  fell  within  any 
of  these  exceptions.' 


BEIGHAM  V.  PALMER. 
Supreme  Judicial  Court  of  Massachusetts.     1862. 

[Bepcn-ted  3  Allen,  4.50.]  ^ 

Contract  for  a  wagon  sold  and  delivered. 

At  the  trial  in  the  superior  court,  the  plaintiff,  in  support  of  his  title 
to  the  wagon,  relied  on  three  mortgages  of  personal  propertj'  to  him 
from  James  McKernell,  all  of  which  were  attested  by  a  witness  who 
was  admitted  to  be  in  a  neighboring  town  and  competent.  The  defend- 
ant objected  to  proof  of  the  mortgages  except  by  the  attesting  witness  ; 

1  In  Davis  v.  Alston,  61  Ga.  p.  227  (1878),  Jackson,  J.  (for  the  Court),  said; 
"It  is  urged  that  the  court  eraed  in  admitting  in  evidence,  over  the  objection  of 
plaintiflF,  th«  contract  of  Davis  and  Kenfroe,  touching  Davis'  purchase  of  Kenfroe's 
land,  and  in  giving  these  notes  in  payment  therefor.  Whilst  this  was  not  exactly 
a  deed  to  the  land,  yet  it  was  a  written  contract  therefor,  and  the  rule  of  law  ap- 
plicable to  deeds  inay,  with  propriety,  be  applied  thereto.  That  rule  is  old  and 
inflexible,  and  it  is  that  the  attesting  witness  must  be  called.  It  is  urged,  on  the 
other  hand,  that  the  party  admitted  on  the  stand  that  the  paper  was  the  contract, 
but  even  if  admitted  in  a  sworn  answer  to  a  bill  in  equity,  it  has  been  held  not  to 
dispense  with  the  call  of  the  attesting  witness.  In  the  case  of  Ellis  v.  Smith,  10  Ga. 
253,  the  question  was  fully  considered  and  ruled  by  this  court,  and  we  know  of 
nothing  that  has  overruled  that  case  and  the  principle  there  announced.''  —  Ed. 

2  A  part  of  the  case  is  omitted. 
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but  Rockwell,  J.,  overruled  the  objection,  and  allowed  the  mortgagor 
to  testify  to  their  execution.  .  .  .    The  defendant  alleged  exceptions. 

W.  JB.  Gale,  for  the  defendant.  T.  H.  Sweetser  aijd  W.  8.  Gardner, 
/or  the  plaintiff. 

HoAK,  J.  We  think  the  defendant's  exceptions  upon  two  points  are 
well  taken,  and  that  he  is  entitled  to  a  hew  trial. 

1.  The  rule  that  the  execution  of  an  instrument  which  is  offered  in 
evidence  by  one  who  is  a  party  to  it  cannot  be  proved  without  calling 
the  attesting  witnesses,  where  they  are  living,  competent,  and  within 
reach  of  the  process  of  the  court,  is  a  fundamental  rule  of  evidence  in 
this  Commonwealth,  long  ago  established  and  strictly  adhered  to. 
Whitaker  v.  Salisbury,  15  Pick.  534  ;  Homer  v.  Wallis,  11  Mass.  309. 

In  The  King  v.  Harringworth,  4  M.  &  S.  354,  Lord  EUenborough 
said  that  this  rule  "is  as  fixed,  formal,  and  universal  as  anj'  that  can 
be  stated  in  a  court  of  justice."  In  Abbot  v.  Plumbe,  1  Doug.  216, 
Lord  Mansfield  said  that  it  is  a  rule  which  "  cannot  be  dispensed 
with."  In  Barnes  v.  Trompowsky,  7  T.  R.  265,  Lord  Kenyon  said: 
"  We  ought  not  to  suffer  this  point  to  be  called  in  question  ;  it  is  too 
clear  for  discussion." 

In  the  courts  of  New  York,  the  rule  has  not  been  treated  with  much 
respect,  though  adhered  to  in  the  case  of  deeds.  Henry  v.  Bishop,  2 
Wend.  575.  In  that  case  Chief  Justice  Savage  said  that  he  confessed 
the  rule  always  appeared  to  be  an  absurdity ;  but  that  it  had  been  so 
long  adhered  to  that  it  could  be  changed  only  by  legislative  enactment. 
In  HallY.  Phelps,  2  Johns.  451,  which  was  the  case  of  a  promissory 
note,  the  court  discarded  the  rule  altogether,  and  Spencer,  J.,  said: 
"  The  notion  that  the  persons  who  attest  an  instrument  are  agreed  upon 
to  be  the  onlj'  witnesses  to  prove  it  is  not  conformable  to  the  truth  of 
transactions  of  this  kind,  and,  to  speak  with  all  possible  delicacy,  is  an 
absurdity."  But  in  Fox  v.  Meil,  3  Johns.  477,  which  was  an  action 
upon  a  bond,  this  departure  from  the  rule  was  limited  to  the  case  of 
contracts  not  under  seal ;  and  Chief  Justice  Kent,  in  delivering  the 
opinion  of  the  court,  says  that  he  concurred  in  the  decision  of  Hall  v. 
Phelps  from  a  sense  of  the  great  inconvenience  of  the  English  rule 
when  applied  to  commercial  paper,  and  questions  the  correctness  of  the 
general  remarks  of  Mr.  Justice  Spencer  in  that  case.  He  proceeds  to 
show  that  by  the  earlj'  law  of  England  the  witnesses  to  a  deed  formed 
a  necessary  part  of  the  jury  which  was  to  try  its  validitj"^ ;  that  this  was 
dispensed  with  by  the  St.  12  Edw.  II.  c.  2,  which  allowed  the  inquest 
to  be  taken  without  any  of  the  witnesses  being  associated  with  the 
jury ;  but  that  they  were  stUl  to  be  summoned  as  usual.  "  It  is 
agreed,"  says  the  statute,  "  that  when  a  deed,  release,  acquittance,  or 
other  writing  is  denied  in  the  king's  court,  wherein  the  witnesses  be 
named,  process  shall  be  awarded  to  cause  such  witnesses  to  appear,  as 
before  hath  been  used."  In  Shaver  v.  Ehle,  16  Johns.  201,  the  case 
of  Hall  V.  Phelps  is  spoken  of  as  relaxing  the  rule  only  in  respect  of 
negotiable  paper. 
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The  best  reason  for  the  rule  is  said  by  Mr.  Greenleaf  to  be  that 
stated  by  Mr.  Justice  Le  Blanc  in  Call  v.  Dunning,  4  East,  54,  that  a 
fact  may  be  known  to  the  subscribing  witness,  not  within  the  knowledge 
or  recollection  of  the  obligor,  and  that  he  is  entitled  to  avail  himself 
of  all  the  knowledge  of  the  subscribing  witness  relative  to  the  transac- 
tion. 1  Greenl.  Ev.  s.  669.  But  a  reason  quite  as  much  relied  on 
seems  to  have  been  that  stated  b}'  Grose,  J.,  in  Barnes  v.  Trompowsky, 
tliat  "  where  there  is  a  subscribing  witness,  the  parties  thereby  agree 
that  the  proof  of  their  handwriting-  shall  be  made  through  that  me- 
iHum."  And  in  The  King  v.  Harringworth,  Lord  EUenborough 
says :  "  Inasmuch  as  thej'  are  the  plighted  witnesses,  the  knowledge 
they  have  upon  the  subject  is  essential,  and,  if  it  can  be  procured,  must 
be  forthcoming."     4  M.  &  S.  354. 

The  counsel  for  the  plaintiff  have  argued  that  the  reasons  for  en- 
forcing the  rule  have  ceased  since  the  passage  of  the  statute  which 
allows  parties  in  a  suit  to  be  witnesses.  St.  1857,  c.  305.  But  it  was 
held  in  Call  v.  Dunning,  4  East,  63,  that  the  admission  of  an  obligor, 
in  an  answer  to  a  bill  of  discovery,  that  he  executed  the  bond,  did  not 
dispense  with  the  production  of  an  attesting  witness.  And  in  Whyman 
V.  Garth,  20  Eng.  Law  &  Eq.  E.  359,  and  8  Exch.  808,  ...  the  court 
were  unanimous  in  the  opinion  that  it  had  not.  .  .  .  This  decision  is 
entirely  in  harmony  with  the  views  expressed  by  this  court  in  Kelly  v. 
Cunningham,  1  Allen,  473 ;  and  the  ruling  of  the  court  below  upon 
this  point  was  erroneous.  Exceptions  sustained} 
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Mr.  John  W.  Boss  and  Mr.  Geo.  0.  Ide,  for  plaintiff. 

Mr.  Thomas  Dent,  for  the  defendants. 

Me.  Justice  Woods  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment,  originally  brought  by  William  B. 
Morris,  in  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  against  Howard  Stebbins,  the  plaintiff  in  error,  for  the 
recovery  of  a  quarter  section  of  land,  originally  situated  in  Madison 
County,  Illinois,  but  when  the  suit  was  begun,  situate  in  Stark 
County.  .  .  . 

The  defendant  pleaded  the  general  Issue.  The  cause  waq  tried  by  a 
jury,  who  returned  a  verdict  for  the  plaintiffs,  upon  which  judgment 
was  rendered  in  their  favor  for  the  lands  in  controversy.  To  reverse 
that  judgment,  the  defendant  in  the  circuit  court  has  brought  the  case 
here  upon  writ  of  error. 

1  See  Kinney  r.  Flinn,  2  R.  I.  319.  —  Ed. 
'  A  part  of  the  case  is  omitted. 
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A  bill  of  exceptions  was  talsen  upon  the  trial.  .  .  . 

Assuming,  for  the  present,  that  the  evidence  offered  to  support  the 
deed  from  Dunbar  to  Prout  was  competent  and  properly  admitted,  the 
question  is  presented  whether  the  deed  itself,  thus  supported,  was  ad- 
missible.    We  are  of  opinion  that  it  was. 

The  existence  of  the  original  deed  and  its  destruction  in  the  fire  at 
Chicago,  in  October,  1871,  was  distinctly  proved  by  the  testimony  of 
Dent,  counsel  for  plaintiffs.  He  testified  that  it  had  been  sent  to  the 
counsel  in  Chicago  of  the  original  plaintiff  in  the  case  ;  that  it  had  been 
offered  in  evidence  on  the  first  trial  of  the  case,  and  had  been  burned 
with  the  other  papers  and  records  of  the  court  in  the  fire  mentioned. 
It  was  therefore  competent  for  the  plaintiffs  to  prove  its  contents. 
Thus,  in  JRiggs  v.  Taylor,  4  Wheat.  486,  this  court  said :  — 

"  The  general  rule  of  evidence  is,  if  a  party  intended  to  use  a  deed 
or  any  other  instrument  in  evidence,  he  ought  to  produce  the  original 
if  he  has  it  in  his  possession,  or  if  the  original  is  lost  or  destroyed, 
secondary  evidence,  which  is  the  best  the  nature  of  the  case  allows, 
will  in  that  case  be  admitted.  The  party,  after  proving  any  of  these 
circumstances,  to  account  for  the  absence  of  the  originals,  may  read  a 
counterpart,  or  if  there  is  no  counterpart,  an  examined  copy,  or  if 
there  should  not  be  an  examined  copy,  he  may  give  parol  evidence  of 
its  contents." 

In  the  present  case  it  does  not  appear  that  there  was  in  existence 
any  counterpart  or  examined  copy  of  the  destroyed  deed.  The  only 
resource  left  to  the  plaintiffs  was  to  prove  the  contents  of  the  original 
by  a  witness  who  linew  the  contents.  This  was  done  by  the  deposition 
of  Dent.  He  testified  that  the  original  deed  corresponded  substanti- 
ally in  contents  to  the  certified  copj'  offered  in  evidence,  except  there 
was  not  attached  to  it  the  official  certificate  of  the  court,  dated  E''eb- 
ruary  3,  1875.  This  evidence  made  the  copy  competent  for  the  pur- 
poses of  the  trial. 

Having  thus  established  the  fact  of  the  original  deed  and  its  con- 
tents, the  plaintiffs  below  were  in  the  same  position  as  if  the  original 
deed  was  in  their  possession  and  they  had  offered  it  in  evidence.  It 
remained  for  them  to  prove  its  execution. 

It  has  been  held  by  the  Supreme  Court  of  Illinois,  that,  under 
the  act  of  February  19,  1819,  for  establishing  a  recorder's  office,  and 
which  was  substantially  the  same  as  the  act  of  1807,  which  was  in  force 
when  the  deed  from  Dunbar  to  Prout  was  executed,  a  deed  is  valid  as 
between  the  parties  to  it  without  being  acknowledged.  Semple  v.  Miles, 
2  Scammon,  315.     See  also  McConnell  v.  Reed,  lb.  371. 

Having  established  by  proof  the  fact  that  the  deed  had  existed  and 
had  been  destroyed,  and  that  the  copy  offered  in  evidence  was  a  copy 
of  the  original,  it  only  remained  to  prove  the  signing  and  sealing  of  the 
deed  by  the  grantor. 

As  the  witnesses  to  the  deed  were  shown  to  be  dead,  the  method 
pointed  out  by  law  to  establish  the  execution  of  the  deed  was  by  proof 
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of  the  handwriting  of  the  witnesses  to  the  deed.  Clarke  v.  Courtney, 
5  Pet.  319  :  Cooke  v.  ~Woodrow,  5  Cranch,  13.  And  when  there  was 
more  than  one  witness,  proof  of  the  handwriting  of  one  was  sufficient. 
1  Greenleaf  on  Evidence,  sec.  575 :  Adams  v.  J^err,  1  B.  &  P.  360  ; 
3  Preston  on  Abstracts  of  Title,  pp.  72,  73. 

By  the  depositions  of  Middleton  and  CoUard,  which  the  court  ad- 
mitted in  evidence,  the  handwriting  of  Samuel  N.  Smallwood,  one  of 
the  subscribing  witnesses  of  the  deed,  was  fully  proven.  His  signature 
also  to  the  acl^nowledgment  of  the  deed,  as  one  of  the  justices  of  the 
peace  before  whom  the  aelcnowledgment  was  taken,  and  his  signature 
to  the  jurat  of  an  oath  of  identity  indorsed  on  the  deed,  subscribed  and 
sworn  to  before  him  by  Dunbar,  were  proven  by  the  same  testimonj-. 
The  genuineness  of  the  handwriting  of  Smallwood  as  a  witness  to  the 
deed  was  placed  beyond  all  doubt  by  the  depositions  of  these  witnesses. 
If,  therefore,  the  evidence  by  which  this  proof  was  made  was  com- 
■  petent  and  admissible,  the  execution  of  the  deed  from  Dunbar  to  Prout 
was  established,  and  the  deed  itself  was  properly  admitted  in  evidence. 
We  are  next  to  consider  the  question  whether  the  copies  of  the 
depositions  of  Middleton  and  CoUard,  by  which  the  handwriting  of 
Smallwood  was  proven,  were  properly  admitted  in  evidence.  This 
evidence  was  objected  to  by  the  defendant,  and  his  objection  was 
overruled,  to  which  he  excepted. 

The  admission  of  the  parties,  as  appears  by  the  bill  of  exceptions, 
showed  the  existence  of  the  original  depositions,  that  they  had  been 
destroyed  with  the  other  records  of  the  court  in  the  fire  of  October, 
1S71 ;  that  the  copies  were  correct  copies  of  the  original  depositions, 
and  had  been  furnished  by  counsel  for  defendant,  and  with  his  consent 
had  been  placed  on  file  in  the  cause  as  correct  copies  of  the  original. 
The  objection  made  to  the  introduction  of  the  copies  was  that  the  death 
of  the  witnesses  was  not  shown,  nor  was  it  proven  that  they  were  in- 
competent to  testify,  and  that  their  depositions  could  not  be  retaken ; 
therefore  proof  of  what  they  had  testified  in  their  depositions  was  not 
admissible. 

The  rule  invoked  to  exclude  copies  of  the  depositions  is,  that,  in  the 
absence  of  evidence  that  the  witness  who  testified  in  a  former  trial  is 
dead  or  incapable  of  testifying,  or  that  his  deposition  cannot  be  retaken, 
it  is  not  competent  to  show  what  his  testimony  in  the  former  trial  was  ; 
and  that  when  the  deposition  of  a  witness  which  was  read  upon  a  for- 
mer ti-ial  is  lost,  its  contents  cannot  be  proved  except  after  proof  of  the 
death  of  the  witness  whose  testimony  it  contained.  Cook  v.  Stout,  47 
111.  530  ;  Aulger  v.  Smith,  34  111.  530. 

But  if  the  witnesses  had  lived  in  another  State  and  more  than  a  hun- 
dred miles  distant  from  the  place  of  trial,  proof  of  the  contents  of  their 
deposition  would  have  been  admissible.  Burton  v.  Driggs,  20  Wall. 
125.  Therefore,  to  have  made  the  objection  tenable,  it  should  have  also 
been  put  upon  the  ground  that  the  witnesses  were  not  shown  to  reside 
in  another  State  and  more  than  a  hundred  miles  from  the  place  of  trial. 
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This  it  did  not  do.  When  a  party  excepts  to  the  admission  of  testi- 
mony he  is  bound  to  state  his  objection  speciflcallj-,  and  in  a  proceed- 
ing for  error  he  is  confined  to  the  objection  so  taken,  burton  v.  Driggs, 
ubi  supra.  The  original  depositions  were  taken  in  the  city  of  Wash- 
ington. It  is  therefore  probable  that  the  witnesses  resided  there.  If 
the  copy  of  the  depositions  had  been  objected  to  because  it  was  hot 
shown  that  the  witnesses  resided  out  of  the  district,  and  more  than  a 
liundred  miles  from  the  place  wliere  the  court  was  held,  the  plaintiflTs 
below  might  have  supplied  proof  of  that  fact.  The  objection,  as  it  was 
made,  was  not  broad  enough  and  specific  enough,  and  was  therefore 
properly  overruled  and  the  evidence  admitted. 

But  we  think  the  rule  relied  on  \)y  defendant  to  exclude  copies  of  the 
deposition  does  not  apply  to  the  case  in  hand.  The  plaintiifs  did  not 
offer  oral  evidence  of  the  contents  of  the  depositions,  but  offered  copies, 
which  were  admitted  by  counsel  for  defendant  to  be  true  copies.  It 
was,  therefore,  not  necessarj^  to  retake  the  depositions,  or  to  prove  the 
death  of  the  witnesses  or  their  incapacity  to  testify.  The  copy  of  the 
deposition  was,  by  consent,  substituted  for  the  original,  which  was 
proven  to  have  been  destroyed,  and  being  admitted  to  be  a  true  copy, 
spoke  for  itself.     It  was,  therefore,  properly  received  in  evidence. 

It  was  further  objected  to  the  admission  in  evidence  of  the  proof  re- 
lating to  the  deed  of  John  J.Dunbar  to  Prout,  that,  as  the  testimon}-  to 
establish  its  execution  was  the  proof  of  the  handwriting  of  subscribing 
witnesses,  it  was  necessary  to  prove  the  identity  of  the  grantor  in  the 
deed  :  that  is  to  say,  that  the  John  J.  Dunbar  by  whom  the  deed  pur- 
ported to  be  executed  was  the  same  John  J.  Dunbar  named  in  the  patent 
for  the  lands  in  controversy. 

In  any  case,  slight  proof  of  identity  is  suflflcient.  Nelson  v.  Whittall, 
1  B.  &  Aid.  19  ;  Warren  v.  Anderson,  8  Scott,  384 ;  1  Selwyn's  N.  P. 
538  n.  (7),  18th  ed.  But  the  proof  of  identity  in  this  case  was  ample. 
In  tracing  titles  identit3'  of  names  is  prima  facie  evidence  of  identity 
of  persons.  Brown  v.  Metz,  33  111.  339  ;  Gates  v.  Loftus,  3  A.  K. 
Marsh.  202 ;  Gitt  v.  Watson.,  18  Mo.  274 ;  Balber  v.  Donaldson,  2 
Grant  (Penn.),  459  ;  Boguey.  Bigelow,  29  Vt.  179  ;  Chamhlee  v.  Tar- 
hox,  27  Texas,  139.  See  also  Sewell  v.  Evans,  4  Adol.  &  E.  626 ; 
Hoden  v.  Ryde,  ib.  629.  There  was  no  evidence  that  more  than  one 
John  J.  Dunbar  lived  at  the  date  of  the  deed  in  Matthias  County,  Vir- 
ginia, which  the  deed  recites  was  the  residence  of  the  grantor,  nor  in 
the  District  of  Columbia,  where  the  deed  was  executed,  and  there  was 
no  other  proof  to  rebut  the  prima  facie  presumption  raised  bj'  the 
identitj'  of  names  in  the  patent  and  deed. 

But,  besides  the  identity  of  names  there  was  other  evidence  showing 
the  identity  of  persons.  The  patent  and  the  deed  bore  date  the  same 
daj-,  and  the  patent  was  recited  in  hmc  verba  in  the  deed.  These  cir- 
cumstances tend  strongly  to  show  that  the  party  by  whom  the  deed  was 
executed  must  have  had  possession  of  the  patent.  The  deed  recites 
that  the  patent  was  delivered  to  the  grantor,  John  J.  Dunbar,  and  the 
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affidavit  of  John  J.  Dunbar,  sworn  to  and  subscribed  on  January  7th, 
1818,  before  Smallwood,  a  justice  of  the  peace,  and  one  of  the  sub- 
scribing witnesses  to  the  deed,  whose  signature  to  the  jurat  is  shown 
to  be  genuine,  to  the  effect  that  he  was  the  same  John  J.  Dunbar  to 
whom  the  patent  was  issued,  was  indorsed  upon  the  deed. 

After  a  lapse  of  sixty-one  years,  this  evidence  is  not  only  admissible 
to  prove  the  identity  of  the  grantee  in  the  patent  with  the  grantor  in 
the  deed,  but  uncontradicted  is  conclusive. 

We  aret  therefore,  of  opinion  that  the  deed  from  John  J.  Dunbar  to 
William  Front,  which  formed  a  link  in  the  title  of  the  plaintiffs,  was 
sufficiently  proven  and  was  properly  admitted  in  evidence  by  the  circuit 
court.  The  other  muniments  of  title  put  in  evidence  by  the  plaintiffs 
were  admitted  without  objection,  and  established  ^rtwa/acie  their  title 
to  the  lands  in  controversy.  .  .  .  Judgment  affirmed. 


CURTIS   V.   BELKNAP. 

Supreme  Court  of  Vermont.     1849. 

[Heporied  21  Vl.  433.]  i 

Assumpsit.  The  plaintiff  alleged,  in  the  third  count  of  his  dec- 
laration, that,  on  the  seventh  of  December,  1846,  he  agreed  with 
Thompson  &  Kent,  by  contract  in  writing,  that  he  would  deliver  all  the 
stone  required  for  certain  work  upon  the  Vermont  Central  Railroad, 
they  furnishing  and  loading  the  stone  and  paying  him  a  price  agreed 
upon  for  each  cubic  yard,  —  the  engineer  to  estimate,  from  time  to 
time,  the  amount  drawn,  and  payments  to  be  made  accordingly ;  that 
afterwards,  on  the  seventeenth  of  Februarj',  1847,  Thompson  &  Kent 
having  failed  to  perform  their  part  of  the  agreement,  the  defendant,  in 
consideration  that  the  plaintiff  would  continue  to  draw  the  stone  ac- 
cording to  the  contract,  promised  that  he  would  paj^  the  plaintiff,  accord- 
ing to  the  prices  named  in  the  contract,  for  all  that  he  should  thereafter 
draw;  that  the  plaintiff,  relying  upon  this  promise,  did  continue  to 
draw  the  stone ;  but  that  the  defendant  refused  to  pay  him  therefor. 
In  his  fourth  count  the  plaintiff  alleged  the  making  of  the  contract 
with  Thompson  &  Kent,  referring  to  the  third  count  for  its  terms,  and 
farther  alleged,  that  on  the  third  of  February,  1847,  Thompson  &  Kent 
having  failed  to  perform  upon  their  part,  the  defendant,  in  considera- 
tion that  the  plaintiff  would  continue  to  draw  the  stone,  promised  to 
perform  the  stipulations  in  the  contract  on  the  part  of  Thompson  & 
Kent  to  be  performed ;  that  the  plaintiff  accordingly,  on  the  eighth  of 
February,  1847,  relying  upon  the  defendant's  promise,  was  ready,  -"^ith 
his  teams  and  men,  to  draw  the  stone  ;  but  that  tiie  defendant  did  not 

'  A  part  of  the  case  is  omitted. 
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furnish  and  load  the  stone,  as  by  his  promise  he  was  bound  to  do ; 
whereby  the  plaintiff  lost  the  time  of  his  teams  and  men,  and  the  ex- 
pense of  keeping  them,  for  three  weeks.  Plea,  the  general  issue,  and 
trial  by  jury,  December  Term,  1848,  Redfleld,  J.,  presiding.  On  trial 
the  plaintiff,  to  prove  the  execution  of  the  contract  between  himself 
and  Thompson  &  Kent,  called  the  said  Thompson  as  a  witness  ;  but,  it 
appearing  that  there  was  a  subscribing  witness  to  the  contract,  the  de- 
fendant objected,  that  the  execution  of  the  contract  could  onlj-  be 
proved  by  the  testimony  of  such  witness.  The  objection  was"  overruled 
by  the  court.  .  .  . 

Verdict  for  plaintiff.    Exceptions  by  defendant.  .  .  . 

€.  W.  Prentiss  and  H.  Carpenter,  for  defendant,  i.  B.  Vilas,  for 
plaintiff. 

By  the  Court.  The  objection  made  in  this  case  to  proving  the  exe- 
cution of  the  contract  between  the  plaintiff  and  Thompson  &  Kent,  is 
one  that  has  been  many  times  held  bj'this  court  to  be  ill-founded.  The 
contract  was  only  incidentallj'  in  question  here.  The  parties  to  this  con- 
tract had  never  constituted  the  subscribing  witness  to  that  contract  the 
exclusive  witness  of  their  contract.  Nor  could  it  be  well  argued,  that 
the  subscribing  witness  to  anj'  contract  could  ordinarilj-  know  more  about 
the  contract  than  the  parties.  It  seems  to  involve  an  absurditj-,  that 
the  parties  should  not  know  all  about  their  own  contract.  But  in  Or- 
leans County,  ten  j'ears  since,  it  was  held,  that,  where  the  execution  of 
a  lease  came  incidentally  in  question  in  a  suit  between  other  parties 
than  the  lessor  and  Tessee,  its  execution  might  be  shown  by  the  lessor, 
notwithstanding  it  had  a  subscribing  witness.  So,  also,  in  Rutland 
County,  where  one,  by  indorsement,  guaranteed  the  payment  of  a 
promissory  note,  which  had  a  subscribing  witness,  it  was  held  not 
necessary  to  call  the  subscribing  witness,  the  promisor  himself  being 
offered.  So,  also,  in  Essex  County,  it  was  held,  that  the  obligor  of  a 
bond,  given  bj-  a  land  tax-collectorj  might  prove  the  bond,  although  it 
were  witnessed.  .  .  .  Judgment  affirmed.^ 


DEMONBEEUN  et  al.  v.  WALKER  et  al 

Supreme  Court  of  Tennessee.     1874. 

{Reported  4  Baxter,  199.]  ^ 

Appeal  from  the  Circuit  Court.     James  E.  Rice,  Judge. 

James  L.  Watts,  for  Walker.     James  M.  Quarles,  for  Demonbreun. 

Deadebick,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  devisavit  vel  non,  in  which  the  will  was  established 

1  And  so  Rand  v.  SoSge,  17  N.  H.  343  ;  Oom.  v.  Castles,  9  Gray,  121  ;  Skinner  v. 
JBrigkam,  126  Mass.  132. —  Ed. 
'  A  part  of  the  case  is  omitted. 
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by  tlie  verdict  of  a  jury,  and  the  judgment  of  the  Cii'cuit  Court  of 
Robertson  County. 

It  is  now  here  insisted  that  this  judgment  should  be  reversed  for  sev- 
eral alleged  errors  committed  in  the  progress  of  the  trial. 

1.  Because  plaintiffs  below  were  allowed  to  read  as  evidence  before 
the  jury  a  paper  purporting  to  have  been  executed  b3'  testator  as  a  will 
anterior  to  the  date  of  the  will  in  contest.  This  paper  bears  date  iu 
1856  ;  the  will  in  controversy  is  dated  the  15th  May,  1868. 

After  the  proof  by  the  subscribing  witnesses  to  the  will  in  contest,  of 
its  execution  in  their  presence,  the  plaintiffs  rested  their  case. 

Defendants  then  introduced  evidence  of  the  declarations  of  testator 
tending  to  show  his  purpose  to  make  a  will  different  in  its  provisions 
from  that  in  contest. 

To  rebut  this,  plaintiflFs  introduced  the  paper  executed  as  a  will  in 
1856.  The  objection  taken  was  that  it  was  not  sufficiently  proven  to 
allow  its  introduction.  This  paper  purports  to  have  been  signed  by 
testator,  and  -witnessed  by  A.  T.  Shaw  and  T.  H.  Beazley. 

R.  G.  Glover  stated  that  about  two  years  before  the  execution  of  the 
will  in  contest,  which  was  left  by  testator  in  his  custody,  the  testator 
told  him  he  had  a  will  in  Dr.  Bowman's  hands  which  did  not  suit  him, 
and  he  intended  to  get  it  to  make  some  changes  in  it ;  that  he  was  not 
well  acquainted  with  the  handwriting  of  testator,  but  had  seen  him 
write,  and  that  the  testator's  signature  looked  like  his  handwriting,  and 
to  the  best  of  his  knowledge  it  was  his  handwriting.  Upon  this  evi- 
dence the  paper  was  allowed  to  be  read  to  the  jury. 

The  objection  taken  to  the  reading  of  the  paper  was  two-fold.  1st. 
The  witness  did  not  show  that  he  was  sufflcientlj'  acquainted  with  tes- 
tator's handwriting  to  make  him  competent  to  testify.  2d.  That  the 
paper,  having  the  form  of  a  will,  could  be  proved  only  by  the  character 
and  quantum  of  evidence  required  by  law  to  establish  a  will.  And 
there  being  no  proof  to  account  for  the  absence  of  the  attesting  wit- 
nesses, proof  of  the  handwriting  of  testator  alone  was  not  sufficient. 

After  the  paper  was  read  to  the  jurj',  the  handwriting  of  testator  was 
proved  by  two  other  witnesses,  and  there  is  no  evidence  to  the  con- 
trarj'  in  the  record. 

The  witness  Glover  testified  that  he  had  seen  testator  write,  and  such 
a  witness  is  competent  to  declare  his  belief  as  to  the  genuineness  of  the 
■writing,  even  if  he  had  seen  the  party  write  but  once.  1  Green,  on 
Ev.  s.  557.  Such  evidence  may  be  light,  but  the  jury  will  be  permitted 
to  weigh  it.  Ibid.  It  would  have  been  more  regular  and  proper  to 
have  required  the  evidence  of  the  other  two  witnesses  to  the  handwrit- 
ing before  the  paper  was  read  than  afterwards,  but  this  of  itself  would 
not  constitute  reversible  error,  it  being  a  question  of  the  order  in  which 
proof  shall  be  produced  rather  than  one  of  its  competencj'. 

The  paper  was  [not]  introduced  for  the  purpose  of  establishing  it  as 
the  will  of  the  party  executing  it.  A  different  paper  writing  of  a  sub- 
sequent date,  had  been  propounded  for  that  purpose,  and  was  the  mat- 
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ter  in  contest  in  this  suit.  The  object  was  to  show,  by  the  written 
declarations  of  testator,  his  intentions  as  to  the  disposition  of  his  prop- 
erty. Both  sides  had  given  his  verbal  declarations  of  intention  in 
regard  to  his  property,  and  we  see  no  reason  why  the  expression  of 
such  intentions  in  writing  might  not  also  be  proved.  And  for  this  pur- 
pose it  is  not  necessarj'  that  the  instrument  containing  such  declara- 
tions of  intention,  although  it  be  clothed  in  the  language  and  forms  of  a 
testamentary  act,  should  be  proved  by  all  the  evidence,  and  in  the  mode 
required  to  establish  a  will. 

The  general  rule  in  respect  to  the  proof  of  private  witnesses  [writings] 
undoubtedly  is,  that  where  there  are  attesting  witnesses  to  the  execution 
of  an  instrument,  thej'  ought  to  be  called  at  the  trial  to  prove  it. 

And  it  has  been  held  that  the  rule  is  the  same  whether  the  instru- 
ment in  question  is  the  foundation  of  the  action  or  is  introduced  col- 
laterally as  part  of  the  evidence  in  the  cause.     2  Phil,  on  Ev.  469. 

But  we  do  not  perceive  the  reason  or  necessity  of  this  strictness  of 
proof  where  the  execution  of  the  instrument  comes  incidentally  in  ques- 
tion in  the  course  of  the  trial,  in  a  case  like  the  present.  And  Mr. 
Greenleaf  lays  down,  as  an  exception  to  the  general  rule  requiring  that 
the  attesting  witnesses  shall  be  produced  or  accounted  for,  the  case 
where  the  execution  of  the  instrument  is  not  directly  but  incidentally  in 
issue.  1  Green,  on  Ev.  s.  573  b.  It  is  not  offered  to  be  proved  or  es- 
tablished as  a  will,  but  simply  as  a  declaration,  of  that  date,  of  testator. 
And  for  such  purpose  proof  of  his  handwriting  alone  is  sufficient.  .  .  . 

[Judgment  reversed  on  another  ground.] 


HARLAN  et  al.  v.  HOWARD  et  al. 

CoTJRT  OF  Appeals  of  Kentucky.     1881. 

{Reported  79  Ky.  373.]  i 

Judge  Hargis  delivered  the  opinion  of  the  court. 

.  .  .  The  agent  of  appellants,  who  claim  to  be  Harlan's  heirs,  placed 
several  tenants  in  possession  of  portions  of  the  Keith  patent,  lying  in 
the  county  of  Lewis,  and  settled  himself  on  Montgomery  Creek,  in  that 
county,  within  the  boundary  of  the  patent,  claiming  the  whole  of  it 
for  the  appellants. 

Upon  the  trial,  they  offered  to  read  a  paper,  purporting  to  be  a  deed 
from  Keith  to  appellants'  supposed  ancestor,  bearing  date  October 
24,  1794,  in  evidence  as  an  ancient  document. 

The  appellees  objected,  and  it  was  shown  by  the  evidence  that  this 
paper  was  seen  by  the  witnesses  as  early  as  1851,  the  j-ear  in  which  it 
was  recorded  in  the  clerks'  offices  of  Greenup  and  Lewis  counties,  in 

1  A  part  of  the  case  is  omitted. 
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■which  the  Keith  patent,  a  continuous  bodj'  of  land,  lies,  being  partly  in 
one  and  partly  in  the  other  county. 

The  same  paper  was  seen  several  times  thereafter  in  the  suit  of 
Sarlan's  Heirs  v.  Seaton's  Heirs,  and  in  the  possession  of  appellants' 
attorneys. 

After  this  testimony  was  heard,  the  court  refused  to  allow  appellants 
to  read  the  paper  as  evidence,  and  they  excepted. 

It  is  contended  by  appellees  that  evidence  of  possession  must  ac- 
company ancient  documents  to  render  them  admissible  evidence. 

While  it  is  true  in  the  cases  cited  of  Thruston,  &o.  v.  Masterson, 
&c.,  9  Dana,  233 ;  Winston  v.  Gwathmey's  Heirs,  8  B.  Mon.  20 ;  and 
Cook's  Heirs  v.  ToUen's  Heirs,  6  Dana,  109,  in  which  deeds  were  ad- 
mitted in  evidence  as  ancient  documents,  there  was  more  or  less  evi- 
dence of  possession ;  yet  we  do  not  understand  that  the  admissibility 
of  such  evidence  depends  upon  testimony  of  accompanying  possession 
of  the  lands  claimed. to  be  embraced  by  the  deed. 

But  where  such  instruments  are  over  thirty  years  old,  unblemished 
by  any  alterations,  and  are  produced  by  those  whose  custody  affords  a 
reasonable  presumption  of  their  genuineness,  they  are  said  to  prove 
themselves,  the  witnesses  of  the  fact  of  execution  being  presumed  to  be 
dead. 

It  has  been  settled  by^  the  weight  of  authority  that  ancient  deeds  of 
conveyance  of  real  estate  are  admissible  without  first  requiring  the 
party  offering  them  to  show  acts  of  possession  over  the  lands  embraced 
by  them.  For  until  the  court  is  made  acquainted  with  the  tenor  of  the 
instrument,  the  natural  order  of  introducing  the  evidence  would  be 
reversed  by  requiring  proof  of  corresponding  possession. 

The  genuineness  of  such  instruments  may  be  shown  by  other  facts 
as  well  as  that  of  possession. 

And  when  proof  of  possession  cannot  be  had,  it  is  within  the  very 
essence  of  the  rule  to  admit  the  instrument  where  no  evidence  justify- 
ing suspicion  of  its  genuineness  is  shown,  and  it  is  found  in  the  custody 
of  those  legally  entitled  to  it. 

These  principles  are  laid  down  and  sustained  by  potent  reasons  in 
Hewitt  V.  Cock,  7  Wend.  373  ;  Jackson  d.  Wilkins  v.  Lamb,  7  Cowen, 
431 ;  Barr  v.  Grate,  4  Wheat. ;  Jackson  d.  Lewis  v.  Laroway,  3 
Johns.  Cas.  283  ;  Wilson  v.  Betts,  4  Denio,  201 ;  McKenzie  v.  Frazier, 
9  Vesey;  5  Cowen,  223;  and  in  sections  21,  141,  144,  and  670  of 
Greenleaf  s  Evidence,  Vol.  I. 

But  we  must  be  understood  as  applying  these  rules  solely  to  the 
admissibility  of  the  deed  as  evidence,  and  not  to  the  weight  of  the  evi- 
dence it  affords.  The  strength  and  credibility  of  the  evidence  belong 
,  to  the  province  of  the  jury,  as  they  may,  even  after  the  deed  shall  be 
admitted,  be  convinced  of  its  want  of  genuineness  from  other  evidence 
that  may  come  in  during  the  progress  of  the  trial.  This  deed  certainly 
was  competent  evidence,"  and  the  court  erred  in  excluding  it  from  the 
jury.  .  .  . 
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Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  grant  appellants  a  new  trialj  and  for  further  proper 
proceedings.^ 

1  In  Gardner  et  al.  v.  Grannis,  57  Ga.  p.  554,  Bleckley,  J.  (for  the  court),  said : 
"  The  fourth,  fifth,  and  sixth  grounds  of  the  motion  for  new  trial,  make  the  question 
whether  there  was  evidence  enough,  and  of  the  right  kind,  to  admit  the  disputed  deed 
in  evidence  as  an  ancient  document.  The  deed,  if  genuine,  was  less  than  thirty  years 
old  when  the  action  was  brought,  but  was  past  that  age  at  the  time  of  trial.  The  com- 
petency of  evidence  depends,  as  a  general  rule,  on  the  state  of  things  at  the  time  it  is 
offered  and  received.  A  court  does  not  usually  say,  this  was  not  evidence  heretofore 
and  therefore  cannot  come  in  now,  or,  this  was  admissible  once  and  therefore  is  admis- 
sible still.  A  witness  once  incompetent  may  become  competent  ;  a  document  not 
well  authenticated  may  be  better  authenticated  ;  a  particular  fact,  in  one  state  of  cir- 
cumstances, may  be  no  evidence,  and  in  another  and  later  state,  the  best  of  evidence. 
At  the  time  of  trial,  the  deed  was  old  enough  to  testify  for  itself,  and  not  until  then 
did  it  come  forward  to  make  its  testimony  beard.  Till  fit  to  speak,  it  was  silent.  It 
came  from  the  proper  custody,  and  was  fair  on  its  face.  The  handwriting  of  one  of 
the  subsci-ibing  witnesses  was  proved  ;  that  is,  his  attesting  signature  was  shown,  pre- 
sumptively, to  be  genuine.  There  was,  on  the  deed  itself,  a  defective  probate  by  that 
witness,  or  purporting  to  be  by  him.  On  the  deed,  too,  was  an  entry  of  recording, 
dated  more  than  thirty  years  before  the  trial,  and  both  written  and  signed  by  the 
clerk  who  was  in  office  at  the  time  the  entry  bore  date.  True,  the  other  subscribing 
witness  was  alive  and  accessible  ;  in  fact,  was  examined  by  the  adverse  party  in  opposi- 
tion to  the  deed.  But  was  it  necessary  to  call  her  to  prove  the  deed,  in  addition  to, 
or  in  place  of,  the  corroborated  evidence  adduced  ?  Because  one  of  the  subscribing 
witnesses  to  an  ancient  deed  can  be  produced,  or  is  present,  must  he  he  examined  ? 
Must  he  be  examined,  though  the  deed  be  ancient,  and  though  it  be  known  that  his 
testimony  will  tend  to  overthrow,  rather  than  to  establish  it  ?  There  seems  to  be  some 
authority  to  the  contrary  :  Code,  section  3837  ;  3  Phil.  Ev.,  Cowen  &  Hill,  note  937, 
p.  1356 ;  Ibid.,  note  910,  p.  1396.  "What  a  subscribing  witness  testifies  may  be  con- 
tradicted :  18  Georgia  Reports,  40,  350.  The  point  was  urged  that  actual  possession 
of  the  land  at  some  time  under,  or  in  pursuance  of,  the  deed,  would  be  necessary  to 
admit  the  writing  as  an  ancient  document.  That  might  be  so  if  the  good  appearance, 
the  date,  and  the  enstody,  of  the  paper  were  all.  But  in  this  case  there  was  more ; 
there  was  satisfactory  evidence  that  the  deed  actually  existed  and  had  passed  through 
the  clerk's  office  more  than  thirty  years  before  the  trial,  and  there  was  some  evidence, 
such  as  the  handwriting  of  an  attesting  witness,  tending  to  show  actual  execution. 
Besides,  it  appeared  that  there  was  no  adverse  jwssession  at  the  date  of  the  deed,  nor 
for  nineteen  years  thereafter.  The  following  authorities  may  be  consulted  on  this 
question  :  1  Kelly,  551 ;  8  Georgia  Reports,  201  (3) ;  12  Ibid.  267  ;  13  Ibid.  523 ;  23 
Ibid.  406 ;  29  Ibid.  355  ;  31  Ibid.  593 ;  33  Ibid.  565 ;  43  Ibid.  346  to  352  ;  49  Ibid. 
165  J  3  Phil.  Ev.,  Cowen  &  Hill's  Notes,  pp.  1310  to  1316,  note  903.  The  admission 
of  the  deed  in  evidence  would  not  be  decisive  of  its  genuineness.  The  jury  might 
still,  viewing  it  in  the  light  of  all  the  facts,  think  it  not  genuine,  and  find  accordingly." 

See  Walker  v.  Walker,  67  Pa.  St.  185.  —  Ed. 
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VALENTINE  et  al.  v.  PIPER. 

Supreme  Judicial  Court  of  Massachusetts.     1839. 

[Reported  22  Pick.  85.]  i 

This  was  a  writ  of  entry,  wherein  was  demanded  a  parcel  of  flats, 
below  Sea  Street  and  south  of  Summer  Street,  in  Boston.  The  demand- 
ants counted  on  the  seisin  of  their  father,  Lawson  Valentine.  The 
cause  was  tried  upon  the».  general  issue,  before  Wilde,  J. 

The  demandants  claimed  the  demanded  premises  as  appurtenant  to 
an  ancient  wharf,  formerly  called  Price's  and  more  recently  Valentine's 
wharf. 

To  show  their  title  to  the  demanded  premises,  the  demandants  pro- 
duced a  deed  executed  by  George  Sullivan  as  attorney  of  Andrew  Price, 
a  clergyman  in  England,  to  Lawson  Valentine,  and  a  power  of  attorney 
to  Sullivan,  purporting  to  have  been  executed  by  Price  in  England, 
attested  by  two  subscribing  witnesses;  and  they  called  Samuel  A.  Eliot, 
who  testified  that  he  had  corresponded  with  Price,  and  believed  the 
signature  to  be  his.  The  tenant  objected  to  the  proof  of  the  power  of 
attornej'  upon  this  evidence  of  the  handwriting  of  Price,  but  the  judge 
admitted  it.  This  instrument  empowered  the  attorney  to  sell  the  land, 
either  by  private  sale  or  by  auction,  and  to  dispose  of  the  proceeds 
according  to  the  future  instructions  of  the  constituent,  but  did  not  in 
express  terms  authorize  the  attorney  to  execute  a  deed.  .  .  . 

Hubbard  and  C.  P.  Curtis,  for  the  defendant. 

J.  Mason  and  F.  Dexter,  contra. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  present  case 
comes  before  the  court  upon  a  motion  of  the  defendant  to  set  aside  the 
verdict  and  grant  a  new  trial,  on  the  grounds  pf  misdirection,  and  mis- 
take of  law  in  the  admission  of  evidence,  and  as  a  verdict  against 
evidence.  .  .  . 

The  first  exception  is  to  an  instrument  purporting  to  be  a  letter  of 
attornej'  from  Andrew  Price  to  George  Sullivan.  Evidence  was  given, 
tending  to  show  that  Andrew  Price,  at  the  time  of  making  the  instru- 
ment, and  for  many  years  previous,  had  resided  in  England,  and  the 
instrument  purported  to  have  been  executed  there.  Under  these  cir- 
cumstances, secondary  evidence  was  offered  to  prove  the  ex:ecution  of 
the  instrument,  which  was  objected  to,  without  calling  the  attesting 
witnesses,  or  proving  that  they  were  not  within  the  jurisdiction  of  the 
court,  but  the  objection  was  overruled,  and  the  secondary  evidence 
admitted.  And  the  court  are  of  opinion  that  this  was  correct.  If 
the  instrument  was  apparently  executed  in  a  foreign  country,  we 
think  that  fact  raised  a  sufficient  presumption  that  the  subscribing 
witnesses   were   not   within  the  jurisdiction  of  the   court,  so   as  to 

I  A  part  of  the  case  is  omitted. 
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let  in  other  evidence  of  the  execution.  If  this  presumption  were  not 
admitted,  it  would  be  nearly  impossible  ever  to  offer  proof  of  the 
execution  of  such  an  instrument.  It  has  been  held,  that  where  a 
witness  appears  to  have  once  resided  within  the  jurisdiction  of  the 
court,  an  inquiry  made  at  the  place  of  his  former  residence,  and 
amongst  those  who  had  formerly  known  him,  and  not  finding  him,  or 
gaining  intelligence  of  him,  raises  a  presumption  that  he  is  dead  or 
beyond  the  jurisdiction  of  the  court.  But  it  would  be  nearly  impos- 
sible to  prove  negatively'  that  a  person  who  attested  a  deed  twenty 
years  ago  in  England,  is  not  now  within  the  State  of  Massachusetts ; 
there  is  no  medium  of  proof  by  which  such  a  negative  proposition  can 
be  estabhshed. 

2.  The  second  exception  was  to  the  nature  of  the  proof  offered  as 
secondary  evidence,  which  in  the  present  instance  was  the  testimony  of 
one  who  had  corresponded  with  the  constituent  in  the  letter  of  attorney, 
and  testified  to  his  belief  of  the  genuineness  of  the  handwriting. 

Different  rules  have  prevailed  on  this  subject ;  in  some  instances,  and 
this  we  believe  is  the  more  general  rule,  it  has  been  held  that  where  an 
instrument  under  seal,  and  commonly  requiring  attesting  witnesses,  is 
to  be  proved  by  secondarj-  evidence,  the  handwriting  of  the  subscribing 
witnesses  is  to  be  proved  in  the  first  instance.  The  court  are  of 
opinion,  that  where  the  attesting  witnesses  are  not  within  the  jurisdic- 
tion of  the  court,  proof  of  the  handwriting  of  the  part}-  is  a  species  of 
proof  which  has  often  been  admitted  in  this  Commonwealth  and  is 
more  direct  and  satisfactorj-  than  that  of  the  handwriting  of  the  wit- 
nesses. The  court  are  therefore  of  opinion,  that  upon  a  cause  shown 
for  the  admission  of  secondary  evidence,  it  was  competent  in  the  first 
instance  to  offer  proof  of  the  handwriting  of  the  party  executing  the 
instrument.  .  .  .  [Judgment  on  the  verdict. "^ 


GELOTT  V.  GOODSPEED. 
Supreme  Judicial  Coukt  of  Massachusetts.     1851. 

\Rep<yrted  8  Cush.  411.] 

This  was  an  action  of  trespass  quare  clausum  fregit,  tried  in  the 
court  of  common  pleas,  before  Merrick,  J.,  to  whose  ruling  the  plaintiff 
excepted. 

T.  G.  Coffin,  for  the  plaintiff.     H.  G.  0.  Colby,  for  the  defendant. 

Dewet,  J.  The  deed,  upon  which  the  plaintiff  relied  in  aid  of  his 
title,  purported  to  be  attested  by  two  witnesses.  Although  a  deed  is 
valid  in  Massachusetts  without  any  attesting  witness,  yet  when  thus 
attested,  the  rules  of  law  require  that  the  deed  be  proved  by  the  sub- 
scribing witnesses,  or  some  one  of  them,  unless  the  party  shows  a  legal 
excuse  for  not  producing  such  evidence.     If  the  witnesses  are  out  of  the 


SECT.  II.]  GELOTT  V.   GOODSPEED.  809 

Commonwealth,  and  thus  beyond  the  control  of  the  court,  the  party  may 
properly  resort  to  other  evidence  to  prove  the  execution  of  the  deed. 

The  party  here  introduced  evidence  tending  to  show  that  both  the 
witnesses,  at  the  time  of  attesting  the  execution  of  the  deed,  resided  in 
the  State  of  Vermont,  and,  as  the  report  states,  proved  the  fact  to  the 
satisfaction  of  the  presiding  judge,  and  that  Charles  Scott,  one  of 
them,  still  continued  to  reside  there ;  and,  as  to  the  other  witness, 
Charles  Goss,  it  is  stated  there  was  no  further  evidence ;  whereupon 
the  plaintiff,  having  been  allowed  to  prove  the  handwriting  of  said 
Charles  Gossj  further  offered  to  prove  the  handwriting  of  Harvey 
Stone,  the  grantor  in  the  deed,  but  the  court  rejected  this  evidence,  and 
ruled  that  the  deed  could  not  be  read  to  the  jury.  It  is  difMcult  to 
ascertain  with  certainty  the  precise  ground  which  influenced  the  court 
in  excluding  the  proposed  proof  of  the  handwriting  of  the  party,  and 
refusing  to  permit  the  deed  to  be  read  to  the  jury.  Had  the  presiding 
judge  decided  that  the  plaintiff  had  not  shown  both  the  witnesses  to  be 
out  of  the  Commonwealth,  and  therefore  excluded  all  secondary  evi- 
dence, that  would  of  course  have  excluded  the  further  evidence  offered, 
and  left  the  case  without  proof  of  the  execution  sufficient  to  authorize 
it  to  be  read  to  the  jury.  But  it  seems  impossible  to  consider  the  mat- 
ter in  that  light,  because  the  court  admitted  secondary  evidence  as  to  the 
handwriting  of  Charles  Goss,  which  could  only  have  been  admissible 
upon  the  hypothesis  that  the  absence  of  both  the  attesting  witnesses 
was  accounted  for,  inasmuch  as  if  either  was  within  the  process  of  the 
court,  he  must  be  called  before  any  secondary  could  be  introduced. 

Again  ;  in  looking  at  the  evidence,  we  must  suppose  the  court  found 
that  both  the  attesting  witnesses  were  resident  without  the  State. 
Both  were  so  at  the  time  of  the  execution  of  the  deed,  and  no  evidence 
given  that  there  had  been  any  change  of  domicil  by  either. 

We  assume,  therefore,  that  the  case  was  one  properly  requiring  the 
admission  of  secondary  evidence.  Such  being  the  case,  the  only  further 
inquiry  is,  what  amount  of  secondary  evidence  is  required  ?  Is  it  proof 
of  the  handwriting  of  all  the  subscribing  witnesses,  if  there  be  more 
than  one?  If  the  witnesses  were  within  the  Commonwealth,  proof  of 
the  execution  by  one  of  them  would  entitle  the  party  to  read  his  deed 
to  the  jury,  and  the  like  rule  applies  as  to  the  handwriting  where  both 
are  shown  to  be  out  of  the  jurisdiction  of  the  court.  In  ordinar)-  cases, 
where  the  mere  formal  execution  is  the  subject  of  inquiry,  it  is  quite 
sufficient  to  produce  one  of  several  subscribing  witnesses ;  and  if  the 
secondary  evidence  is  admissible,  it  is  suflBcient  to  prove  the  hand- 
writing of  one  of  the  attesting  witnesses,  it  being  alwa^J's  necessarj*,  if 
there  be  more  than  one  attesting  witness,  that  the  absence  of  them  all 
should  be  satisfactoril}'^  accounted  for,  in  order  to  let  in  the  secondary 
evidence.  1  Greenl.  Ev.  ss.  574,  575  ;  Cunliffe  v.  Sefton,  2  East,  183  ; 
Adam  v.  Kerr,  1  Bos.  &  Pul.  360 ;  Jackson  v.  Burton,  11  Johns.  64 ; 
Dudley  v.  Sumner,  5  Mass.  438. 

We  perceive  no  reason,  assuming  that  a  proper  case  for  any  second- 
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ary  evidence  was  shown,  why  the  proof  of  the  handwriting  of  one 
witness  to  the  deed  was  not  quite  suiHcient  to  authorize  reading  the 
deed  to  the  jury.  The  authorities  cited  by  the  counsel  for  the  defend- 
ant do  not  contravene  this,  but  only  decide  that  all  the  subscribing  wit- 
nesses must  be  shown  to  be  out  of  the  reach  of  process,  before  proof  of 
the  handwriting  of  any  one  can  be  given. 

But  the  plaintiff  here  not  only  oifered  proof  of  the  handwriting  of  one 
of  the  subscribing  witnesses,  but  also,  as  secondary  evidence,  offered 
proof  of  the  handwriting  of  the  grantor.  Under  our  practice,  this 
species  of  secondary  evidence  is  competent  when  the  attesting  witnesses 
are  not  within  the  jurisdiction  of  the  court.  Valentine  v.  Pipe);  22 
Pick.  85.  It  was  said  by  this  court  in  that  case,  that  this  species  of 
proof  is  more  direct  and  satisfactory  than  that  of  the  handwriting  of 
the  witnesses,  and  that  a  cause  being  shown  for  the  admission  of  second- 
arj-  evidence,  it  is  competent,  in  the  first  instance,  to  offer  proof  of 
the  handwriting  of  the  party  executing  the  deed. 

The  ruling  of  the  court  of  common  pleas  upon  this  point  was  there- 
fcffe  erroneous,  and  for  this  cause  a  new  trial  must  be  had.* 


NEWSOM  V.  LUSTER  et  al 
Supreme  Cotjet  op  Illinois.     1851. 

[Reported  13  111.  175.]  « 

This  was  an  action  of  trespass  quare  clausum  fregit,  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error.  The  defendants 
pleaded,  1st,  not  guilty  ;  2d,  statute  of  limitations ;  3d,  Liherwn  tene- 
mentum.  Plaintiff  replied  by  similiter  to  1st,  and  traversing  the  2d 
and  3d  pleas.  On  the  trial  .  .  .  the  plaintiffs  next  offered  to  read  in 
evidence  a  deed,  not  acknowledged,  from  Bogue  to  McCandless  and 
Emerson,  by  proving  the  handwriting  of  Bogue,  and  accounting  for 
the  absence  of  William  Dotj-,  the  subscribing  witness;  on  which  two 
points  the  plaintiffs  proved  as  follows :  by  James  L.  Hill,  that  he  lived 
in  Cincinnati  in  the  summer  of  1832,  and  knew  a  Mr.  McCandless,  but 
thinks  he  was  doing  business  under  the  name  of  McCandless  &  Co. ; 
can't  say  his  name  was  James;  don't  recollect  of  knowing  Henry 
Emerson  ;  that  he  also  knew  a  man  in  Cincinnati  at  the  same  time  by 
name  of  William  Doty,  but  could  not  swear  to  his  handwriting,  and 
could  not  say  that  the  handwriting  of  the  subscribing  witness  to  the 
deed  was  that  of  William  Doty ;  that  he  knows  no  man  in  this  State 
by  name  of  Doty ;  heard  of  one  in  Wisconsin.  The  plaintiff  then 
proved,  by  Thomas  Moffett,  that  he  was  well  acquainted  with  Vincent 

1  In  White  v.  Wood,  8  Cush.  413,  it  was  held  enough  to  call  one  of  two  witnesses 
to  a  deed,  when  both  were  present.     Compare  Sussell  v.  Coffin,  8  Pick.  p.  150.  —  Ed. 
"  A  part  of  the  case  is  omitted. 
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A.  Bogue  ;  that  he  was  engaged  in  running  a  steamboat  in  summer  of 
1832  ;  that  he  was  not  in  Springfield  during  any  part  of  said  summer  ; 
and  that  he  knows  he  was  in  Cincinnati  during  said  summer,  the  earlier 
part  he  thinks,  but  could  not  swear  it  was  in  June ;  that  he  was  well 
acquainted  with  the  handwriting  of  said  Bogue ;  that  the  signature  to 
said  deed  is  genuine,  and  that,  in  fact,  the  whole  deed  is  in  the  hand- 
writing of  said  Bogue ;  and  the  said  Mofifett  further  testified,  that  he 
never  knew  any  man  by  the  name  of  William  Doty  living  in  Sangamon 
County  or  in  this  State.  And  thereupon  the  Court  admitted  said  deed 
to  be  read  in  evidence  to  the  jury  ;  to  which  decision  the  defendant,  by 
his  counsel,  excepted  at  the  time ;  and  on  the  admission  thereof,  it  was 
stipulated  by  the  plaintiffs  that,  if  a  verdict  should  be  rendered  for 
them,  and  the  Court  should  be  satisfied  on  reflection  that  the  deed  from 
Bogue  as  aforesaid  was  improperly  admitted,  that  then  a  judgment 
should  be  entered  for  the  defendant,  And  after  the  rendition  of  the  ver- 
dict for  the  plaintiffs,  the  defendant  moved  the  Court  for  a  new  trial,  or 
in  pursuance  of  said  stipulation  for  a  judgment  in  behalf  of  said  defend- 
ant, on  the  ground  that  said  deed  from  Bogue  to  McCandless  and 
Emerson  was  improperly  admitted  to  go  to  the  jury ;  and  the  Court 
then  and  there  refused  said  motion  for  a  new  trial,  and  refused  to  let 
judgment  be  entered  for  defendant ;  to  which  decisions  of  the  Court  the 
defendant  then  and  there  excepted.  .  .  . 

This  cause  was  heard  before  Davis,  J.,  at  August  term,  1851,  of  the 
Sangamon  Circuit  Court. 

Stuart  db  Edwards,  for  plaintiff  in  error ;  S.  T.  Logan  and  E.  B. 
Herndon,  for  defendants  in  error. 

Trumbull,  J.  .  .  .  The  next  point  in  the  case  relates  to  the  proof 
of  the  execution  of  the  deed  from  Bogue  to  McCandless  and  Emerson. 

This  deed  was  not  acknowledged,  but  was  admitted  in  evidence  upon 
proof  of  the  handwriting  of  the  grantor,  the  absence  of  the  subscrib- 
ing witness  being  first  accounted  for,  and  some  evidence  introduced 
tending  to  show  that  his  handwriting  could  not  be  proved. 

The  evidence  suflBciently  showed  that  the  subscribing  witness  to  the 
execution  of  the  deed  >vas  not  within  the  reach  of  the  process  of  the 
Court ;  and  in  such  case,  this  Court  has  expressly  decided  that  it  is 
unnecessary  to  produce  the  subscribing  witness  at  the  trial.  Wiley  v. 
Bean,  1  Gilm.  305. 

It  is,  however,  objected  that,  in  the  absence  of  the  subscribing  wit- 
ness, the  next  best  evidence  is  proof  of  his  handwriting,  and  that  it 
was  improper  to  admit  the  deed  in  evidence  upon  proof  of  the  hand- 
writing of  the  grantor  alone.  Admitting  this  to  be  the  general  rule,  — 
and,  we  think,  a  sufficient  reason  was  shown  in  this  case  for  failing  to 
prove  the  handwriting  of  the  subscribing  witness,  —  it  is  laid  down  in 
1  Phillips  on  Evidence,  475,  that  "  if,  after  diligent  inquiry,  nothing 
can  be  heard  of  the  subscribing  witness,  so  that  he  can  neither  be  pro- 
duced himself,  nor  his  handwriting  proved  ;.in  these  cases,  the  execu- 
tion may  be  proved  by  proving  the  handwriting  of  the  party  to  the 
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deed  ;"  and  in  Pelletrean  v.  Jackson,  11  Wend.  123,  it  is  said  :  "  The 
same  diligence  should  be  exacted  in  endeavoring  to  prove  the  hand- 
writing that  is  required  in  the  endeavor  to  find  and  procure  the  per- 
sonal attendance  of  the  witness,  at  least,  before  the  third  degree  of 
evidence  is  admitted,  —  to  wit,  the  handwriting  of  the  party." 

In  the  case  of  Clarke  v.  Saunderson,  3  Binne}',  192,  it  was  held  to 
be  a  sufHeient  reason  for  failing  to  prove  the  handwriting  of  a  subscrib- 
ing witness,  that  search  had  been  made  without  effect  for  some  person 
who  could  prove  that  fact  in  the  county,  in  Pennsylvania,  where  she 
had  formerly  resided,  but  without  any  effort  to  procure  such  evidence 
from  Baltimore,  where  she  subsequently'  lived ;  and  the  obligation  was 
admitted  in  evidence  upon  proof  of  the  handwriting  of  the  obligor. 

The  ease  of  McP her  son  v.  Rathbone,  11  Wend.  97,  decides  "  that  if 
the  handwriting  of  the  subscribing  witness  cannot  be  proved,  after 
proper  diligence  has  been  used  for  that  purpose,  the  partj'  must  then 
resort  to  the  same  testimony  as  if  there  had  been  no  subscribing 
witness." 

In  the  case  of  Woodman  v.  Segar,  25  Maine,  90,  the  Court  admitted 
a  deed  in  evidence  upon  proof  of  the  handwriting  of  the  grantor,  it 
being  shown  that  the  subscribing  witnesses  did  not  reside  in  the  State, 
and  it  not  appearing  affirmatively  that  there  was  any  one  in  the  State 
who  could  prove  their  handwriting. 

Tested  by  these  authorities,  a  sufficient  excuse  was  shown  for  the 
failure  to  prove  the  handwriting  of  the  subscribing  witness  to  the  deed 
from  Bogue  to  McCqndless  and  Emerson. 

The  evidence  showed,  prima  facie,  at  least,  that  the  deed  was  exe- 
cuted and  witnessed  in  Cincinnati,  Ohio,  in  1832 ;  and  a  witness  who 
lived  at  Cincinnati  at  that  time  states,  that  he  knew  a  man  then  residing 
there  whose  name  was  William  Dot}',  —  that  of  the  subscribing  witness  ; 
but  he  could  not  say  that  the  handwriting  of  the  subscribing  witness  to 
the  deed  was  that  of  William  Doty.  It  was  further  proved  that  no 
man  by  the  name  of  William  Doty  had  ever  been  known  to  the  witnesses 
in  the  State  of  Illinois. 

Upon  the  principle  settled  by  the  cases  of  Pelletrean  v.  Jackson, 
Clarke  v.  Saunderson,  and  Woodman  v.  Segar, M  was  clearly  unneces- 
sary to  go  to  Cincinnati  in  search  of  evidence  to  prove  the  handwriting 
of  the  subscribing  witness.  To  have  made  such  a  requirement  would 
have  been  exacting  greater  diligence  to  prove  the  handwriting  of  the 
subscribing  witness  than  to  procure  his  personal  attendance,  which  is 
not  to  be  required.  The  subscribing  witness  had  never  resided  in  this 
State,  and  how  was  his  handwriting  to  be  proved  here  ?  Where  should 
a  party  begin  to  hunt  up  the  evidence  to  prove  in  this  State  the  hand- 
writing of  a  person  who  resided  in  Cincinnati  some  twent3'  years  ago, 
and  who,  so  far  as  is  known,  had  never  been  in  Illinois  ?  The  thing 
is  almost  impossible,  and  it  would  be  by  the  merest  accident  if  such  a 
person  could  be  found  in  hunting  the  State  over.  It  would  be  a  fruit- 
less effort  to  attempt  to  prove  negatively  that  there  was  not  evidence 
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t 
to  be  found  within  the  jurisdiction  of  the  handwriting  of  an  attesting 
witness  who,  it  appears,  was  never  within  the  State.  The  law  will  not 
exact  so  unreasonable  a  thing.  All  that  can  be  required  in  any  case 
is,  that  reasonable  diligence  should  be  used  to  procure  evidence  of  the 
handwriting  of  the  subscribing  witness  ;  and,  under  the  peculiar  circum- 
stances of  this  case,  such  diligence  was  shown  bj-  the  evidence  offered. 

This  branch  of  the  case  has  thus  far  been  considered  upon  the  as- 
sumption that,  in  the  absence  of  the  attesting  witness,  the  next  best 
evidence  of  the  execution  of  a  deed  is  proof  of  the  handwriting  of  sucl^ 
witness,  and  such  is  the  rule  established  by  very  many  authorities. 

Why  proof  of  the  handwriting  of  a  subscribing  witness  should  be 
better  evidence  of  the  execution  of  an  instrument  than  that  of  the 
obligor,  is  not  very  apparent,  and  the  attempts  to  give  a  reason  have 
not,  in  mj'  judgment,  been  very  satisfactory.  Senator  Tracy,  in  the 
case  oi  Jackson  v.  Waldron,  13  Wend.  197,  gives  as  reasons  for  the 
rule,  that  a  person  runs  a  greater  risk  "in  forging  the  signature  of 
both  witness  and  partj'  than  of  the  party  alone,"  and  "  that,  in  the  suit 
on  the  obligation,  the  person  whose  name  was  forged  as  the  subscrib- 
ing witness  would  be  a  competent  witness  to  prove  the  forgery  of  his 
signature ;  while  a  party  might  be  compelled  to  sit  silently  by,  as  I 
have  myself  witnessed,  and  see  an  instrument,  to  which  he  was  an 
utter  stranger,  proved  by  evidence  of  his  handwriting  to  have  been  ex- 
excuted  by  him."  No  one  can  doubt  that  proof  of  the  handwriting  of 
both  the  subscribing  witness  and  party  would  be  more  satisfactory  than 
that  of  either  one ;  but  this  is  a  begging  of  the  question,  which  is  not 
whether  a  person  would  incur  greater  risli  in  forging  the  signature  of  both 
witness  and  party  than  of  the  partj'  alone ;  but  the  instrument,  accord- 
ing to  most  of  the  authorities,  and  such  seems  to  be  the  rule  in  New 
York,  is  to  be  admitted  in  evidence  upon  proof  of  the  handwriting  of 
the  witness  alone ;  and  surely  a  person  would  incur  no  greater  risk  in 
forging  his  signature  than  that  of  the  party. 

The  other  reason  assigned  by  Senator  Tracy  is  equally  unsatisfac- 
tory. It  is  only  in  cases  where  the  subscribing  witness  cannot  be  had 
that  proof  of  the  handwriting  of  either  witness  or  party  is  allowed. 
How,  then,  is  it  possible  for  a  subscribing  witness  to  be  present  to 
prove  the  forgery  of  his  name  to  the  genuineness  of  which  a  witness  is 
testifying? 

Another  reason  given  for  the  rule  is,  that  the  witnesses  who  subscribe 
at  the  time  of  the  execution,  are  agreed  upon  by  the  parties  to  be  the 
only  witnesses  to  prove  it,  which,  in  the  language  of  the  Supreme 
Court  of  New  York,  in  the  case  oi  Sail  v.  Phelps,  2  Johns.  451,  "  is 
not  conformable  to  the  truth  of  transactions  of  this  kind,  and,  to  speak 
with  all  possible  delicacy,  is  an  absurditj'."  Again  the  same  Court, 
in  the  case  oi  Henry  v.  Bishop,  2  Wend.  57.5,  after  quoting  the  fore- 
going paragraph  from  2  Johns,  says :  "  This  remark  is  perfectly  right, 
not  only  as  regards  notes,  but  instruments  under  seal ;  but  the  old  rule 
has  been  adhered  to  by  this  Court  in  regard  to  sealed  instruments." 
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So  in  Pennsylvania,  although  the  old  rule  has  been  adopted,  j-et  it 
was  agreed  by  the  whole  Court  that  proof  of  the  handwriting  of  the 
party  was  more  satisfactory  than  that  of  the  subscribing  witness.  3 
Bin.  196;  10  S.  &  W.  199. 

In  Georgia,  also,  where  proof  of  the  handwriting  of  the  subscribing 
witness  is  required,  the  Court,  after  admitting  that  proof  of  the  hand- 
writing of  the  party  executing  the  instrument  is  better  evidence  of  the 
execution,  make  this  remarli :  "Hitherto,  however,  a  technical  and 
artificial  rule  has  prevailed  over  right  reason  in  relation  to  this  subject." 
Watts  V.  Kilburn,  7  Georgia,  358. 

No  Court  in  this  countr3-,  so  far  as  I  have  examined,  has  expressed 
itself  satisfied  with  the  rule  which  makes  proof  of  the  handwriting  of 
the  attesting  witness  better  evidence  than  that  of  the  part}',  though 
several  haye  felt  constrained  by  the  force  of  authorities  to  adopt  it. 

The  authorities  upon  this  question  are  not,  however,  all  on  one  side. 
A  number  of  as  respectable  courts  as  any  in  the  Union  have  held,  that 
when  the  subscribing  witnesses  to  a  deed  are  not  within  the  jurisdiction 
of  the  Court,  proof  of  the  handwriting  of  the  part}-  is  sufficient  to 
authorize  it  to  be  read  in  evidence.  Such  have  been  the  decisions  in 
Maine,  Massachusetts,  Kentucky,  and  Alabama.  25  Maine,  90  ;  Ho- 
mer V.  Wallis,  11  Mass.  311 ;  Valentine  v.  Piper,  22  Pick.  85  ;  Scut- 
ney  v.  Overton,  4  Bibb,  445 ;  Yocum  v.  Barnes,  8  B.  Monroe,  496  ; 
Mardis  v.  Shackelford,  4  Ala.  503 ;   Cox  v.  Davis,  17  Ala.  717. 

In  New  York,  as  has  been  alread}'  shown,  the  old  rule  has  been 
repudiated,  except  as  to  instruments  under  seal. 

Greenleaf,  in  the  first  volume  of  his  work  on  Evidence,  s.  575,  after 
stating  that  in  certain  cases  an  instrument  may  be  admitted  in  evi- 
dence upon  the  proof  of  the  handwriting  of  the  subscribing  witness, 
adds,  "The  instrument  may  also  in  such  cases  be  read  upon  proof  of 
the  handwriting  of  the  obligor  or  party  by  whom  it  was  executed." 

In  this  State  the  question  has  now  arisen  for  the  first  time ;  and  in 
determining  it  I  have  no  hesitation  in  holding  that  proof  of  the  hand- 
writing of  the  grantor  to  a  deed  furnishes  altogether  more  satisfactorj' 
evidence  of  its  execution  tlian  would  proof  of  the  handwriting  of  the 
subscribing  witness.  When  the  attesting  witness  cannot  be  had,  the 
law  requires  the  next  best  evidence,  which  means  the  next  best  evi- 
dence of  those  facts  to  which  the  attesting  witness,  if  present,  would 
be  called  upon  to  testify  ;  that  is,  not  merely  that  he  signed  the  paper 
as  a  witness,  but  that  the  party  executed  the  instrument.  It  is  difficult 
to  account  for  the  signature  of  a  partj'  to  a  writing"  which  he  did  not 
execute ;  but  it  is  easy  to  imagine  how  a  forged  instrument  might  be 
established  against  him,  when  it  is  only  necessary  to  procure  the  name 
of  a  person  as  &  subscribing  witness  to  such  an  instrument,  and  then 
establish  it  by  proof  of  the  handwriting  of  the  witness. 

As  a  general  rule,  therefore,  whenever  the  subscribing  witnesses  to 
an  instrument  are  beyond  the  jurisdiction  of  the  court,  its  execution 
may  be  proved  by  proof  of  the  handwriting  of  the  grantor  or  obligor. 
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This  rule  does  not  of  course  apply  to  instruments  which  the  law  re- 
quires to  be  attested  by  witnesses.  In  such  cases  evidence  of  the 
handwriting  of  both  party  and  witness  would  be  requisite.  .  .  . 

Judgment  affirmed.^ 


GRAGG  V.   LEARNED. 

SixPREMB  Judicial  Couet  of  Massachusetts.    1872. 

[Reported  109  Mass.  167.] 

Writ  of  entry  to  recover  land  in  Brighton.  At  the  trial  in  this 
court,  before  Wells,  .T.,  the  tenant  offered  in  evidence  an  oflBce  copy 
of  an  instrument  purporting  to  be  a  deed  of  the  demanded  premises 
from  the  demandant  to  one  Miller ;  and  it  was  proved  that  the  original 
never  was  in  the  tenant's  possession.  This  document,  which,  if  duly 
delivered,  was  a  valid  deed,  ended  thus  :  "  In  witness  whereof,  I  have 
hereunto  put  my  hand  and  seal  this  day,  March  the  twenty-flfth,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven."  "Sam- 
uel Gragg.     [Seal.] " 

"  In  presence  of  F.  Hilliard." 

It  purported  to  be  duly  acknowledged,  and  bore  a  certificate  that  it 
had  been  recorded.  Tlie  demandant  objected  to  the  admission  of  the 
instrument  without  further  evidence  of  its  delivery  than  what  appeared 
upon  its  face.  But  the  judge  admitted  it,  and  instructed  the  jury  that 
they  would  be  authorized  to  infer  a  delivery  from  the  facts  in  regard  to 
the  instrument  which  thus  appeared  on  the  record.  The  jury  returned 
a  verdict  for  the  tenant,  and  the  demandant  alleged  exceptions. 

J.  W.  Hudson  and  I*^.  E.  Bryant,  for  the  demandant.  W.  W. 
Warren,  for  the  tenant. 

Gray,  J.  By  the  law  of  this  Commonwealth,  a  copj'  from  the  regis- 
try of  a  deed  not  made  to  either  partj'  to  the  action,  or  presumed  to 
be  in  the  custody  of  either,  is  sufficient  evidence  of  the  execution  and 
contents  of  the  conveyance,  without  calling  the  subscribing  witnesses 
or  offering  any  other  proof.  JBaton  v.  Campbell,  7  Pick.  10  ;  Samuels 
V.  JSorrowscale,  104  Mass.  207,  209  ;  Stockwell  v.  Silloway,  105  Mass. 
517.  The  dictum  of  Chief  Justice  Shaw  in  Powers  v.  Mussell,  13  Pick. 
69,  75  (upon  which  the  demandant  relies),  that  this  rule  is  founded  on 
the  "  presumption  of  law,  arising  from  the  common  attestation  of  the 
witnesses,  in  their  certificate,  that  it  was  signed,  sealed,  and  delivered," 
is  at  variance  with  the  statement  of  the  reason  of  the  rule  by  Chief 
Justice  Shaw  himself  in  Stetson  v.  Sullivan,  2  Cush.  494,  498,  and  by 
other  judges  before  and  since,  which  is,  that  our  statutes  allow  no  deed 
to  be  recorded  until  it  has  been  acknowledged  by  the  grantor,  or  proved 
by  subscribing  witnesses  before  a  magistrate.    Hathaway  v.  Spooner, 

1  ffart/ord,  die.  Ins,  Ca.  v.  Ch-ay,  80  111.  28.  —  Ed. 
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9  Pick.  23,  26  ;  Ward  v.  Fuller,  15  Pick.  185,  188  ;  Thacher  v.  Phin- 
ney,  7  Allen,  146,  149.  It  was  decided  in  Bole  v.  Thurlow,  12  Met. 
157,  in  which  also  the  opinion  was  delivered  by  Chief  Justice  Shaw, 
that  it  was  not  essential  to  the  validitj'  of  a  deed  that  it  should  have 
any  subscribing  witnesses  ;  and  in  Thacher  v.  Phinney,  already  cited, 
that  a  registry  copy,  offered  by  the  demandant,  of  a  deed  to  the  ten- 
ant's grantor,  was  sufficient  evidence  of  the  conveyance  thereby  made, 
although  it  disclosed  the  fact  that  the  deed  had  no  subscribing  wit- 
nesses. In  none  of  the  cases  in  which  such  a  copy  has  been  admitted 
in  evidence  has  it  been  suggested  that  any  further  proof  of  deliverj' 
was  necessary,  when  it  did  not  appear  that  the  deed  had  remained  in 
the  possession  of  the  register  or  had  been  delivered  back  to  the  grantor. 
It  follows  that  in  the  present  case  the  copy  from  the  registry  was  rightly 
admitted  as  prima  facie  evidence  of  the  delivery  as  well  as  of  the  exe- 
cution of  the  deed.  Exceptions  overruled} 

Note. 

>3  to  the  subject  of  this  section,  see  Steph.  Dig.  Et.  (Chase's  ed.)  Arts.  66-69  (in. 
elusive)  aud  notes,  1  G'eenl.  Ev.  ss.  569-575.  —  Ed. 
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alleged  alterations. 

Note. 

"  Of  ancient  time,  if  the  deed  appeared  to  he  rased  or  interlined  in  places  material, 
the  judges  adjudged  upon  their  view  the  deed  to  be  void.  But  of  latter  time  the  judges 
have  left  that  to  the  jurors  to  try  whether  the  rasing  or  interlining  were  before  the 
delivery."  —  Co.  LU.  225  b  (1628). 

"  In  evidence  to  a  juiy  it  was  observed  ...  5.  An  interlineation  without  any- 
thing appearing  against  it  will  be  presumed  to  be  at  the  time  of  the  making  of  the 
deed,  and  not  after."  —  Trowel  v.  CastU,  2  Keble,  21  (1661). 

"  It  seems  a  rule  of  universal  jurisprudence,  that  imperfections  or  blemishes  appar- 
ent on  the  face  of  a  document,  such  as  inteVlineations,  erasures,  &c.,  do  not  vitiate  the 
document,  unless  they  are  in  some  material  part  of  it.    One  of  our  old  books  lays  down 

1  Compare  Samuels  v.  Sorrowscale,  104  Mass.  207,  and  Com.  v.  Emery,  ante,  734. 
In  Ward  V.  Fuller,  15  Pick.  p.  187  (1834),  Morton,  J.  (for  the  Court),  said :  "Where 
the  party  relying  upon  a  deed  of  conveyance  is  the  grantee,  or  person  who  is  entitled 
to  the  possession  of  it,  he  must  produce  the  original,  or  lay  a  foundation  in  the  usual 
manner  for  the  introduction  of  secondary  evidence.  But  where  any  other  person  has 
occasion  to  introduce  deeds  in  support  of  his  title,  he  has  a  right  to  use  office  copies, 
and  of  course  is  excused  from  proof  of  their  execution.  Eaton  v.  Campbell,  7  Pick. 
12 ;  Scanlan  v.  Wright,  13  Pick.  523.  .  .  . 

"As  by  our  statute  deeds  cannot  be  recorded  until  they  have  been  acknowledged 
before  a  competent  magistrate,  the  registry  is  evidence  of  their  authenticity,  and  where 
copies  may  be  admitted  no  other  proof  of  execution  need  be  produced."  —  Ed. 
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generally,  that  '  an  interlineation,  without  anything  appearing  against  it,  will  be  pre- 
sumed to  be  at  the  time  of  the  making  of  the  deed,  and  not  after.'  Other  authorities 
seem  disposed  to  extend  this  doctrine  to  erasures  ;  and  both  positions  have  been  con- 
firmed by  the  Court  of  Queen's  Bench.  But  that  an  erasure  or  alteration  in  a  suspi- 
cious place  must  be  explained  by  the  party  seeking  to  enforce  the  instrument,  has  beeu 
law  from  the  earliest  times.  And  this  principle  is  fully  recognized  at  the  present  day, 
especially  where  an  alteration  affects  the  stamp  recjuired  for  a  document.  The  whole 
subject  is,  however,  guarded  by  many  restrictions  and  limitations.  And  in  the  ca,se  of 
wills,  the  presumption  seems  to  be  the  other  way  ;  the  rule  being  that,  having  regard 
to  the  Statute  of  Frauds,  and  the  7  Will.  4,  &  1  Vict.  c.  26,  s.  21,  the  onus  is  cast  upon 
the  party  who  seeks  to  derive  an  advantage  from  an  alteration  in  a  will,  to  adduce 
some  evidence,  from  which  the  jury  may  infer  that  the  alteration  was  made  before  the 
will  was  executed."  — Best,  Ev.  s.  229. 

"§  1827.  In  the  case  of  Davidson  v.  Cooper,  11  M.  &  W.  778  ;  s.  o.  13  ib.  343, 
above  cited,  the  old  doctriue,  that  every  material  alteration  of  an  instrument,  even  by 
a  stranger,  and  without  the  privity  of  either  party,  avoids  that  instrument,  has  been 
recognized  and  adopted  by  the  Court  of  Exchequer,  and  has  been  held  to  apply  in  all 
cases,  where  the  altered  instrument  is  relied  on  as  the  foundation  of  a  right  sought  to 
be  enforced.  The  supporters  of  this  doctrine  contend  that  it  creates  no  real  hardship, 
since  the  party  whose  right  of  action  is  defeated  by  the  alteration  has  his  remedy  by  an 
action  against  the  spoliator  ;  but  this  argument  is  entitled  to  little  weight,  since  the 
spoliator  may  either  be  a  child,  or  other  irresponsible  agent,  or  he  utterly  incompetent 
to  pay  any  damages  ;  and  if  it  be  further  urged,  as  was  done  by  the  judges  of  the  Ex- 
chequer Chamber  in  the  same  case,  that  the  party  who  has  the  instrument  in  his  pos- 
session is  bound  to  take  proper  care  of  it,  this  at  least  assumes  that  the  alteration  is 
made  while  the  instrument  is  in  his  custody,  and  consequently  cannot  support  the 
broad  proposition  stated  above.  Indeed,  it  may  perhaps  be  still  questioned,  whether 
the  sound  rule  of  law  can  be  carried  further  than  this,  that  any  party,  seeking  to  en- 
force a  right  under  a  written  instrument,  is  so  far  responsible  for  any  material  altera- 
tion apparent  on  its  face,  as  to  be  bound  to  show  that  it  was  made,  either  before  its 
execution,  or  at  a  time  when  the  instrument  was  not  in  his  possession,  or  under  his 
control  ;  and  that,  unless  he  can  establish  one  or  other  of  these  facts,  the  instrument 
will  be  vitiated. 

"  §  1828.  However,  since  the  case  of  Davidson  v.  Cooper,  it  appears  to  be  clearly 
established  in  England,  that  no  party  can  rely  on  a  document  which  has  been  altered 
while  in  his  custody,  though  he  be  in  -i  position  to  prove  most  positively,  that  the 
alteration  was  the  effect  of  pure  accident  or  mistake,  or  was  made  without  his  privity 
or  consent  by  some  person,  over  whom  he  could  exercise  no  control.  Yet  this  doctrine 
surely  accords  but  little  with  common  notions  of  justice  and  equity  ;  and  is,  moreover, 
inconsistent,  not  only  with  several  old  cases,  decided  in  conformity  with  the  custom  of 
merchants,  in  which  it  has  been  held,  that  the  cancellation  by  mistake  of  a  cheque  or 
bill  does  not  invalidate  the  instrument ;  but  also  with  the  express  provisions  of  the 
Bills  of  Exchange  Act,  1882.  The  doctrine  is  also  opposed  to  the  case  of  Lady  Argoll 
V.  Cheney,  where  a  deed  to  lead  the  uses  of  a  recovery  was  held  good,  though  the  seals 
had  been  torn  off  by^  a  little  boy;  and  to  the  case  of  Henfrey  v.  Bromley,  where  an 
award  was  sustained,  though  the  umpire,  after  it  had  been  made,  altered  the  amount, 
leaving  the  original  sum  awarded  still  legible.  It  must,  however,  be  conceded,  that 
these  last  two  decisions  are  of  less  authority  on  this  particular  point,  as  they  possibly 
turned  on  the  distinction  mentioned  above,  between  an  instrument  constituting  the 
foundation  of  a  right,  and  that  which  simply  furnisher  evidence  of  some  right  result- 
ing from  its  execution. 

"  §  1829.  Be  this  as  it  may,  it  certainly  deserves  notice,  that,  according  to  a  deci- 
tion  in  the  Irish  Court  of  Exchequer,  an  instrument  is  not  rendered  void  in  Ireland  by 
any  alteration  in  it,  which  an  unauthorized  stranger  may  make  ;  neither,  in  America, 
is  the  doctrine  recognized  to  the  extent  now  established  in  England  ;  but,  unless  some 
fraudulent  intent  be  brought  home  to  the  party  claiming  under  the  instrument,  the 

52 
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unwarranted  alteration  of  a  writing  by  a  stranger  is  treated  as  a  merely  accidental 
spoliation,  which  in  that  country  does  not  vitiate  the  instrument.  In  the  case  of  the 
United  States  v.  Spalding,  2  Mason,  482,  Mr.  Justice  Story  strongly  condemns  the 
English  doctrine,  as  repugnant  to  common  sense  and  justice, — as  inflicting  on  an 
innocent  party  all  the  losses  occasioned  by  mistake,  by  accident,  by  the  wrongful  act 
of  third  persons,  or  by  the  providence  of  Heaven,  —  and  as  a  rule  which  ought  to  have 
the  support  of  unbroken  authority,  before  a  court  of  law  should  feel  bound  to  surrender 
its  judgment  to  what  deserves  no  better  name  than  a  technical  quibble.  In  these 
observations  the  American  judge  has  been  supported  by  Mr.  Baron  Alderson,  who,  in 
Hutchins  v.  Scott,  2  M.  &  W.  814,  remarked,  '  It  is  diflicnlt  to  understand  why  an 
alteration  by  a  stranger  should  in  any  case  avoid  the  deed,  —  why  the  tortious  act  of  a 
third  person  should  affect  the  rights  of  the  two  parties  to  it,  unless  the  alteration  goes 
the  length  of  making  it  doubtful  what  the  deed  originally  was,  or  what  the  parties 
meant.' 

"  §  1830.  It  seems  now  to  be  tolerably  clear  that  a  mere  immaterial  alteration, 
though  made  by  the  obligee  himself,  will  not  avoid  an  instrument,  provided  it  be  done 
innocently,  and  to  no  injurious  purpose.  Aldous  v.  Cornwell,  L.  R.  3  Q.  B.  573.  But 
if  the  alteration  be  fraudulently  made  by  the  party  claiming  under  the  instrument,  it 
does  not  seem  important  whether  it  be  in  a  material  or  an  immaterial  part ;  for,  in 
either  case,  he  has  brought  himself  under  the  operation  of  the  rule,  established  for  the 
prevention  of  malpractices ;  and  having  fraudulently  destroyed  the  identity  of  the 
instrument,  he  must  incur  the  peril  of  all  the  consequences. 

"§  1831.,  It  has  been  seen  that,  in  order  to  render  the  alteration  fatal,  it  must  be 
made  after  the  execution  or  other  completion  of  the  instrument.  These  words  are,  in 
general,  sufficiently  explicit;  but  in  two  classes  of  cases  embarrassing  questions  respect- 
ing their  interpretation  have  arisen.  The  first  class  comprehends  policies  of  assurance, 
composition  deeds,  and  other  settlement  deeds,  in  which  several  parties  with  indepen- 
dent interests,  joining  to  effect  some  general  purpose,  execute  one,  common  deed  at 
different  times.  By  considering  such  deeds  as  instruments  of  a  peculiar  nature,  em- 
bracing separate  contracts  with  different  individuals,  the  strict  rule  of  law  has  been,  to 
a  certain  degree,  eluded  ;  and  it  has  been  held  that  any  alterations  made  during  the 
progress  of  such  transactions  still  leave  the  deeds  valid  as  to  the  parties  previously 
executing  them,  provided  such  alterations  have  not  affected  the  situation  in  which 
these  parties  stood."'  — 2  Tayl.  Ev.  (8tb  ed.),  ss.  1827-1831. 

In  Aldmis  v.  Cornwell,  L.  B.  3  Q.  B.  573  (1868),  Lush,  J,  (for  the  Court),  said  : 
"  This  was  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  expressed  to 
be  payable  on  demand.  The  plea  denied  the  making  of  the  note.  At  the  trial  before 
the  late  Mr.  Justice  Shee  it  was  proved  that  the, words  'on  demand'  were  added 
after  the  note  had  been  deli^'ered  to  the  plaintiff.  It  did  not  appear  who  made  the 
alteration,  but  it  was  assumed  to  have  been  made  by  the  plaintiff,  and  no  question  was 
raised  as  to  thife  fact.  The  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving 
the  point  whether  by  such  an  alteration  the  note  was  rendered  void.  No  objection 
having  been  made  to  the  pleadings,  we  must  consider  the  case  as  if  the  question  had 
been  properly  raised  on  the  record.  It  was  admitted,  and  properly  so,  on  the  argu- 
ment, that  the  addition  of  these  words  did  not  alter  the  legal  effect  of  the  instrument, 
but  only  expressed  what  the  law  would  otherwise  have  implied.  But  it  was  contended, 
upon  the  authority  of  Pigot's  Case,  11  Rep.  26  b,  and  Master  v.'  Miller,  4  T.  R.  320  ; 
1  Sm.  L.  C.  796,  that  the  alteration,  having  been  made  by  the  payee  and  holder, 
though  in  a  matter  not  material,  avoided  the  instrument.  In  Pigot's  Case,  11  Eep.  at 
fol.  27  a,  it  is  said :  '  If  the  obligee  himself  alters  the  deed  by  any  of  the  said  ways 
(viz.,  by  interlineation,  addition,  erasing,  or  by  drawing  a  pen  through  the  line,  &c.), 
although  it  is  in  words  not  material,  yet  the  deed  is  void,  but  if  a  stranger,  without 
his  privity,  alters  the  deed  by  any  of  the  said  ways  in  any  point  not  material,  it  shall 
not  avoid  the  deed.'  For  .this  proposition  Dyer,  9  Eliz.  fol.  261  b,  is  cited.  Shep. 
Touch,  vol.  i.  p.  68,  is  to  the  same  effect.     It  was  found  as  a  fact  in  Pigot's  Case,  11 

1  See  1  Greenl.  Ev.  ss.  564-569.     Eunt  y.  Gray,  35  N.  J.  Law,  227.  —  Ed. 
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Eep.  26  b,  that  the  alteration,  which  was  not  a  material  one,  was  made  by  a  stranger, 
and  judgment  was  given  for  the  plaintiff,  so  that  the  case  itself  is  not  a  decision  upon 
the  point  in  question.  Master  v.  Miller,  i  T.  R.  320  ;  1  Sin.  L.  C.  796,  extended  the 
doctrine,  as  regards  material  alterations,  to  bills  of  exchange  ;  and  subsequent  cases 
have  applied  it  indiscriminately  to  all  written  instruments,  whether  under  seal  or  not  : 
see  Davidson  v.  Cooper,  11  M.  &  W.  778  ;  in  error,  13  M.  &  W.  343.  No  authority  was 
cited,  nor  are  we  able  to  find-  one,  in  which  the  doctrine  has  been  acted  upon,  and  an 
instrument  held  to  be  avoided  by  an  immaterial  alteration.  There  are  cases  to  the  con- 
trary, though  we  cannot  regard  them  as  entirely  satisfactory.  Thus  in  Lord  Darcy  and 
Sharpe's  Case,  1  Leon.  282,  an  alteration  in  a  bond  not  material  made  by  the  executor 
of  the  obligee  was  held  not  to  vitiate  the  bond.  But  the  Court  seemed  to  lay  stress  on 
the  fact  that  the  alteration  was  in  favor  of  the  obligor.  .  .  .  This  being  the  state  of  the 
authorities,  we  think  we  are  not  bound  by  the  docti-ine  in  Pigot's  Case,  11  Rep.  at  fol. 
27  a,  or  the  authority  cited  for  it.  Dyer,  261  b  ;  and  not  being  bound,  we  are  certainly 
not  disposed  to  lay  it  down  as  a  rule  of  law  that  the  addition  of  words  which  cannot 
possibly  prejudice  any  one,  destroys  the  validity  of  the  note.  It  .seems  to  us  repugnant 
to  justice  and  common-sense  to  hold  that  the  maker  of  a  promissory  note  is  discharged 
from  his  obligation  to  pay  it  because  the  holder  has  put  in  writing  on  the  note.wbat 
the  law  would  have  supplied  if  the  words  had  not  been  written.  We  therefore  dis- 
charge the  rule."  i 
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At  Nisi  Prius.     1818. 

[Reported  2  Stark.  313.] 

This  was  an  action  hy  the  plaintiffs  as  the  indorsees  of  a  bill  of 
exchange,  dated  January  the  29th,  1817,  drawn  by  Woodison  on  the 
defendant,  payable  to  the  order  of  the  drawer,  three  months  after  date, 
and  indorsed  by  him  to  the  plaintiffs. 

Upon  the  production  of  the  bill,  it  appeared  to  have  been  dated 
originally  on  the  29th  of  December,  1816;  the  alteration  appeared  to 
have  been  made  by  the  defendant,  who  had  signed  his  acceptance  im- 
mediately below  the  altered  date. 

The  usual  evidence  of  handwriting  having  been  given,  and  Abbott, 
J.,  having  intimated  that  it  was  necessary  for  the  plaintiffs  to  prove,  in 
addition  to  this,  that  the  bill  had  not  been  indorsed  before  the  altera- 
tion and  acceptance,  — 

Comyn,  for  the  plaintiffs,  submitted  that  it  was  incumbent  on  the 
defendant  to  prove  the  affirmative  of  that  proposition,  and  tliat  other- 
wise it  was  to  be  presumed  that  the  bill  had  not  been  negotiated 
previous  to  the  alteration  ;  but  — 

Abbott,  J.,  said  that  he  could  not  presume  either  one  way  or  the 
other,  and  that  unless  it  could  be  proved  that  the  alteration  was  prior 
to  the  acceptance,  the  bill  was  void  for  want  of  a  new  stamp. 

It  was  then  proved  that  the  bill  was  in  the  possession  of  Woodison, 

^  See  Sufel  v.  Bank  of  England,  9  Q,  B.  D.  555.  —  Ed. 
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the  drawer,  after  the  acceptance;  and  this  was  held  to  he p^-ima facie 
proof  that  it  had  not  been  previously  negotiated. 

Verdict  for  the  plaintiffs} 
Comyh,  for  the  plaintiffs.     The  cause  was  undefended. 


COOPER  V.  BOCKETT. 
Pkity  Council.     1846. 

[Reported  4  Notes  of  Cases,  685.]  ^ 

This  was  an  appeal  from  the  Prerogative  Court  of  Canterbury,  pro- 
nouncing for  the  validity  of  a  will  of  Capt.  R.  H.  S.  Cooper,  who  died 
17th_  April,  1843,  a  bachelor,  leaving  a  brother,  the  appellant.  The 
will,  which  was  in  his  own  handwriting,  bore  date  7th  January,  1843, 
and  purported  to  be  attested  by  two  witnesses,  G.  C,  and  his  wife, 
M.  C.  It  exhibited  on  the  face  of  it  several  alterations,  by  erasures 
with  the  pen  and  superlineations.  It  was  found  after  his  death  in  his 
writing-desk,  in  a  sealed  envelope.    Probate  was  opposed  hj  Mr.  H.  S. 

1  And  so  Knight  v.  Clements,  8  A.  &  K.  215  (1838),  where  the  bill  began,  "Two 
months  after  date,  pay,"  &c.  ;  but  it  appeared,  on  inspection,  that  the  first  word  had 
originally  been  "  three  ; "  traces  of  that  word  were  visible,  as  if  blurred  while  the  ink 
was  wet,  and  upon  them  the  word  "two"  was  written  ;  and  "two"  was  again  writ- 
ten underneath.  The  stamp  was  sufficient  only  for  a  bill  at  two  months.  .  .  .  Lord  Den- 
MAN,  C.  J.  (for  the  Court)  said  :  "The  plaintiff  was  bound  to  prore  a  bill  accepted 
payable  at  two  months :  that  which  he  produced  was  accepted,  payable  either  at  two 
or  three  months,  with  no  evidence  whether  it  was  the  one  or  the  other.  The  mode  of 
obliteration  might  have  furnished  arguments  in  favor  of  one  or  the  other  supposition, 
and  material  confirmation  to  any  proof  adduced  as  to  that  fact.  But,  standing  by 
itself,  it  was  obviously  no  better  than  a  conjecture  ;  for  the  alteration  might  have  been 
too  late,  and  accompanied  with  a  fresh  marking  by  wet  ink  rubbed  over  on  the  instant. 
The  case  of  Bishop  v.  Chamhre,  M.  &  M.  116,  was  cited  on  the  trial  for  the  plaintiff, 
and  the  marginal  note  appears  favorable  to  him.  But  Lord  Tenterden's  proceeding  on 
that  occasion  was,  in  truth,  the  other  way  :  he-  permitted  the  jury  to  inspect  the  bill, 
to  see  if  there  had  been  any  alteration,  which  there  manifestly  had,  and  then  decided 
against  the  party  producing  it  for  want  of  proof  that  it  was  made  before  the  instrument 
was  complete. 

In  Reg.  v.  Gordon,  Dearsly,  591  (1855),  in  an  indictment  for  a  statutory  felony,  in 
not  surrendering  as  a  bankrupt,  Mr.  Justice  Erie,  in  reversing  the  case.  Stated  it  as  a 
fact  found,  that  certain  alterations  in  the  papers  necessary  to  prove  bankruptcy  were 
made  while  the  papers  were  in  the  course  of  formation  and  before  they  were  used  as 
complete.  At  the  argument,  before  Jervis,  C.  J.,  Parke,  B.,  Erle,  J.,  Cromp- 
TON,  J.,  and  WiLLES,  J.,  it  was  argued  for  the  prisoner  that  these  alterations  made 
the  papers  inadmissible  :  Jervis,  C.  J.  —  My  brother  Erie  has  found,  that  the  altera- 
tions were  made  whilst  the  papers  were  in  the  course  of  formation.  The  general  rule 
is,  that  wherever  it  is  an  offence  to  make  an  alteration  in  a  document,  it  is  to  be  pre- 
sumed that  it  was  made  so  as  not  to  constitute  an  offence.  There  is  an  exception  as  to 
wills.  Parke,  B.  —  The  presumption  is  that  the  alteration  was  made  before  the 
instrument  was  used. 

See  the  highly  artificial  propositions  in  Steph.  Dig.  Ev.  Art.  89.  —  £d. 

"  A  part  of  the  case  is  omitted. 
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Cooper  (one  of  the  executors),  on  the  ground  that  the  signature  of  the 
deceased  was  not  made  thereto  till  after  the  witnesses  had  subscribed  it 
as  attesting  the  execution,  who  deposed  on  examination,  G.  C.  posi- 
tively, his  wife  doubtfully,  to  that  fact. 

The  judge  of  the  Prerogative  Court  was  of  opinion  that  implicit  reli- 
ance could  not  be  placed  upon  the  testimony  of  the  witnesses,  and  that 
the  circumstances  and  res  gesta  led  to  the  conclusion  that  they  were 
mistaken,  and  he  pronounced  for  the  validity  of  the  paper ;  subsequently 
decreeing  probate  of  the  will  as  altered. 

From  this  sentence  Mr.  H.  S.  Cooper  appealed  to  this  Court,  Mr. 
D.  S.  Bockett,  the  other  executor,  supporting  the  sentence. 

Their  Lordships '  affirmed  the  aforegoing  sentence  so  far  as  related 
to  the  validity  of  the  paper,  with  reference  to  the  execution ;  but  re- 
tained the  cause  in  respect  to  the  question  whether  the  alterations  had 
been  effectually  made.  .  .  . 

The  cause  came  on  for  argument  as  to  the  validitj'  of  the  alterations. . . . 

Peacock,  for  the  appellant.      Wigram,  Q.  C,  for  Mr.  Pratt. 

Lord  Bkougham.  Two  questions  arise  in  the  present  case,  one  of 
fact  and  one  of  law.  First,  at  what  time  were  the  alterations  made,  by 
cancelling,  superscription,  and  interlineation,  —  whether  before  or  after 
the  execution  and  attestation?  Secondly,  if  that  fact  cannot  be  ascer- 
tained, is  the  instrument  to  be  read  as  it  originally  stood,  or  are  the 
alterations  to  be  admitted  as  parcel  of  it,  upon  the  ground  that  the 
proof  is  on  those  who  would  impeach  their  validitj',  and  that  until 
proved  to  have  been  made  after  execution,  they  must  be  taken  to  have 
been  made  before  ? 

Upon  the  qaestion  of  fact,  all  their  Lordships  are  of  opinion  that 
there  is  no  proof  sufficient  to  show  at  what  time  the  alterations  were 
made.  G.  C,  one  of  the  subscribed  witnesses,  says,  "  I  cannot  say 
whether  thej'  were  or  were  not  upon  the  will  at  the  time  ;  I  have  some- 
thing on  ray  mind  that  there  was  something  of  the  kind,  too ;  but  I  was 
confused  and  flurried  at  the  time ;  for,  though  I  was  but  signing  my 
name  to  a  will,  yet  I  had  never  done  so  before,  and  I  did  not  know  but 
that  trouble  might  come  of  it ;  and  the  Captain  was  a  very  sharp  and 
severe  man,  and  I  was  not  so  much  at  my  ease  as  to  observe  exactly 
what  occurred,  or  what  appearance  the  will  had.  I  do  firmly  believe, 
however,  that  there  was  some  black  scratching  on  the  will  when  I 
signed  it."  The  other  witness,  M.  C.,  says  she  did  not  notice,  at  the 
time  of  attestation,  whether  there  were  or  were  not  any  of  the  altera- 
tions which  are  now  upon  the  paper.  It  is,  however,  not  immaterial  to 
observe  that  there  is  evidence  of  the  testator  having  taken  the  will  out 
of  the  cover  in  which  he  had  enclosed  it  when  he  executed  it,  for  two 
witnesses  swear  to  their  clear  opinion  that  the  cover  had  been  changed, 
as  there  is  a  wax  mark  on  the  will,  which  has  nothing  corresponding  to 
it  in  the  seals  of  the  cover  in  which  it  was  found. 

1  The  Committee  consisted  of  Lord  CampbelIi,  Lokd  Langdale  (M.  E.),  Sir 
J.  L.  Knight  Bruce  (V.  C),  and  Dr.  Lushikgton. 


822  COOPER  V.   BOCKETT.  [CHAP.  IV. 

There  is,  then,  no  proof  whatever  of  the  time  at  which  the  alterations 
were  made,  nor  have  we  any  means  of  ascertaining  whether  they  were 
made  before  tiie  execution  and  attestation.  The  belief  of  G.  C,  that 
there  was  "some  black  scratching"  on  the  will  when  he  signed  it, 
amounts  to  nothing  ;  for,  grant  it  to  be  so,  we  have  no  means  whatever 
of  knowing  whether  it  was  one  of  the  smaller  or  of  the  larger  erasures 
and  superscriptions  ;  and  if  it  was,  as  is  most  likelj-,  the  larger,  we  can- 
not tell  whether  it  was  the  alteration  of  the  residuarj'  legatees'  names, 
or  the  erasure  of  the  annuity  to  Thomas  Cooper ;  therefore  we  are  to 
take  It  as  wholly  unknown  whether  the  alterations  were  made  before 
execution  or  after. 

This  brings  us  to  the  question  of  law ;  and  here  it  is  obvious  to  re- 
mark that  the  alterations,  are  most  material ;  they  amount,  indeed,  to 
reversing  the  whole  will,  which  gives  legacies  subject  to  certain  annui- 
ties ;  and  the  first  alteration  is  an  entire  change  of  the  residuar}-  legatee, 
and  the  last  is  an  erasure  of  one  of  the  annuities.  Can  anything  be 
more  clear  than  that  we  ought  to  know  whether  the  testator  executed, 
and  the  witnesses  subscribed,  this  will  as  it  now  exists,  or  a  former 
will  ?  —  for  that  is  precisely  the  question  before  us.  (Jfjt  be  said  that 
whoever  impeaches  an  instrument  must  prove  his  case  of  objection,  it  is 
obvious  that  whoever  propounds  an  instrument  which,  on  the  verj-  face 
of  it,  exhibits  grounds  of  great  doubt,  must  remove  those  grounds  of 
doubt.  If  a  will  or  note  be  tendered  in  evidence  by  a  defendant,  as  a 
receipt,  in  proof  of  payment,  and  there  appear  an  alteration  of  the  sum, 
or  if  the  party's  name  be  changed,  proof  must  be  given  of  the  altera- 
tion having  been  made  before  the  signature,  else  the  instrument  cannot 
be  regarded  as  genuine.  In  the  case  of  a  deed  it  was  formerlj-  the  rule 
that,  when  the  Court  saw,  upon  inspection,  that  there  was  a  material 
erasure  or  interiineation,  the  instrument  was  on  that  plea  refused,  and 
held  null ;  but  it  is  said  .  .  .  that,  afterwards,  when  deeds  became  so 
long  that  clerical  errors  crept  often  almost  unavoidably  into  them,  the 
matter  was  made  a  question  of  evidence,  and  so  left  to  the  jury.  We 
find  it,  however,  laid  down  bj-  all  the  authorities,  that,  even  in  the  case 
of  a  deed,  the  eflfect  of  an  erasure  is  important ;  for  it  is  usual,  says  Bul- 
ler,  J.  (N.  P.  p.  vi.,  255),  when  a  deed  is  thirty  j-ears  old,  and  so  might 
otherwise  prove  itself,  if  there  be  any  blemish,  erasure,  or  interlinea- 
tion, to  make  the  production  of  a  subscribing  witness  necessary,  in  order 
to  prove  that  the. instrument  is  in  the  same  plight  when  executed  ;  or,  if 
the  witness  cannot  be  found,  to  tender  other  evidences  .  .  .  and  to  the 
same  purport  is  a  passage  in  Gilbert  (Ev.  104).  That  an  alteration, 
though  made  by  the  testator  himself,  after  execution,  without  republi- 
cation, would  be  fatal  to  the  will,  is  a  proposition  which  requires  no  au- 
thoritj'to  support  it ;  but  the  Court  of  Common  Pleas  so  held  expressl_y, 
in  a  case  sent  from  the  Court  of  Chancery  for  their  opinion.  LarMns 
V.  LarJcins,  3  Bos.  &  P.  16.  If,  indeed,  we  for  a  moment  consider  the 
consequences  of  holding  a  pontrary  doctrine,  we  must  at  once  be  con- 
vinced how  fatal  this  would  be  to  the  authority  of  documents,  and  how 
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entirely  subversive  of  the  rights  of  parties ;  indeed,  it  would  be  a  com- 
plete abrogating  of  the  statute.  A  party  might  change  the  sums  of  all 
the  legacies  left  in  a  will ;  be  might  change  the  names  of  the  legatees ; 
he  might  change  the  parties  and  the  devises  in  a  will  of  lands ;  and  all 
this  without  the  least  knowledge  on  the  part  of  the  testator  who,  having 
given  one  gift  to  one  person,  might  be  made  to  give  another  to  the 
same,  or  the  same  to  another  person.  Even  if  a  testator  made  the 
alteration  himself  after  the  execution  and  attestation,  it  would  be  a  be- 
quest or  devise  not  witnessed ;  and  he  might  be  of  sound  and  disposing 
mind  at  the  one  period,  when  the  factum  took  place,  and  wholly  in- 
competent when  he  made  the  alteration.  The  whole  protection  throwa 
round  parties  by  the  statute  would  thus  be  taken  away. 

We,  therefore,  consider  that  this  sentence  must  be  so  far  reversed, 
and  that  probate  must  be  granted  of  the  will  as  it  appears,  and  is 
proved,  to  have  been  originally  made  before  the  alterations.  It  is 
satisfactory  to  us  that  we  find  that  the  attention  of  the  Court  below  was 
not  directed  particularly  to  the  question  now  disposed  of;  for  the  re- 
port of  the  case  in  Curteis  goes  on  the  question  of  the  factum,  and 
not  on  the  alterations.  Whether  this  last  point  was  argued  at  all  does 
not  appear.  The  report  says  that,  after  deciding  on  the  factum,  the 
Court  directed  evidence  of  the  nature  of  the  alterations,  and  thereon 
decided  for  probfite  of  the  will  so  altered.' 

In  the  Prerogative  Court,  on  the  Third  Session  of  Michaelmas  Term, 
Sir  H.  Jenneb  Fust,  adverting  to  the  aforegoing  judgment,  said :  "I 
was  not  aware  till  j'esterdaj'  of  what  the  Judicial  Committee  of  the 
Privy  Council  had  determined  in  the  case  of  Cooper  v.  Beckett.  TJhis 
Court  has  hitherto  acted  upon  the  construction  it  has  given  to  the  Wills 
Act,  that  wherever  unattested  alterations  appear  upon  the  face  of  a 
will,  and  no  information  can  be  given,  and  there  are  no  circumstances, 
one  way  or  the  other,  to  show  whether  the  alterations  were  made  be- 
fore or  after  the  execution,  the  presumption  is  that  they  were  made  be- 
fore the  will  was  executed.  I  am  aware  that  the  learned  judge  of  the 
Admiralty  Coprt,  sitting  for  me,  has  expressed  a  different  opinion,  and 
I  therefore  cautioned  the  practitioners  to  advise  their  parties,  and  cau- 
tion them  how  they  took  probate  of  papers  with  such  alterations  on  the 
face  of  them  until  the  opinion  of  a  higher  Court  had  been  obtained, 
whether  this  Court  was  right  in  its  construction  or  not.  In  the  case  of 
Cooper  V.  SocJcett,  mj'  construction  has  now  been  overruled,  and  it  is 
decided  that  the  presumption  of  law,  in  such  cases  as  I  have  men- 
tioned, is,  that  the  alterations  were  made,  not  before,  but  after,  the 
execution.  I  call  the  attention  of  the  counsel  and  proctors  to  this 
decision,  which  is  binding  upon  this  Court,  so  that,  in  future,  where 
unattested  alterations  shall  appear  on  the  face  of  a  paper,  and  no  evi- 
dence can  be  given  as  to  when  they  were  made,  the  Court  will  presume 

1  The  Committee  consisted,  at  the  hearing,  of  the  Lord  Pee.sidbnt,  Lord 
Brougham,  Sir  J.  L.  Knight  Bruce,  V.  C,  and  Dr.  Lushington  ;  at  the  judgment, 
Lord  Brougham,  Lord  Langdalb,  Dr.  Lushington,  and  Mr.  Pemberton  Leigh. 
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that  they  were  made  after  the  execution,  and  consequently  hold  them 
to  be  invalid.  This  decision  entirely  alters  the  view  which  this  Court 
has  taken  of  the  Act.  [Jenner,  D.  —  The  Committee  were  not  unani- 
mous in  this  opinion.  Lord  Brougham  said  that  V.  C.  Knight  Bruce 
dissented  from  it,  and  the  Lord  President  (the  Duke  of  Buccleugh) 
gave  no  opinion.]  I  must  bow  to  the  decision  ;  what  the  effect  of  it 
may  be  I  will  not  say.  \_Addams,  D.  —  It  cannot  be  the  universal 
presumption.  Suppose  a  person  executed  a  will  exhibiting  alterations, 
and  died  five  minutes  after.J  Suppose  the  witnesses  are  dead.  I  see 
many  difficulties  that  will  arise  in  a  great  number  of  cases.  I  cannot 
pronounce  for  a  single  alteration  without  evidence  of  some  kind,  inter- 
nally or  externally,  that  it  was  made  before  execution."  ^ 

1  The  facts  aie  more  fully  given  ia  s.  c.  4  Moore,  P.  C.  419. 

"  Before  the  passing  of  the  statute  1  Vict.  c.  26  (Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills),  no  solemnities  of  any  kind  were  necessary  for  the  making 
of  a  will  of  personal  estate.  The  fifth  section  of  the  Statute  of  Frauds,  which  required 
the  formalities  of  signature  and  attestation  for  a  devise  of  lands,  did  not  extend  to  wills 
of  personal  property.  The  nineteenth  section  made  it  necessary  that  they  should, 
generally  speaking,  be  reduced  into  writing  in  the  testator's  lifetime  ;  inasmuch  as  it 
was  thereby  enacted,  that  no  nuncupative  will  (where  the  estate  thereby  bequeathed 
exceeded  the  value  of  £30),  should  be  good,  except  under  certain  circumstances  which 
will  be  hereafter  pointed  out.  But  no  other  formality  whatever  was  necessary  to  give 
them  effect  and  operation.  Whence  it  often  happened  that  a  will,  intending  to  dispose 
of  both  real  and  personal  estate,  was  inoperative  as  to  the  former,  and  at  the  same  time 
a  perfect  disposition  of  the  latter. 

"  The  new  statute  repeals  the  Statute  of  Frauds  so  far  as  relates  to  wills  (viz.  sect.  5, 
6,  12, 19,  20,  21,  22,  and  23),  and  contains  enactments,  the  result  of  which  is,  that,  on 
or  after  the  first  day  of  January,  1838,  the  solemnities  prescribed  by  the  Act  are  re- 
quired to  render  valid  any  will  or  other  testamentary  disposition  of  every  descriptiou 
of  property  without  distinction  ;  so  that  the  same  formalities  of  execution  and  attesta- 
tion are  necessary,  whether  the  instrument  disposes  of  real  or  of  personal  estate. 

"These  enactments  are  contained  in  the  following  sections  of  the  Statute  of 
Victoria :  — 

'•  Sect.  9.  'No  will  [or  codicil,  or  other  testamentary  disposition] shall  be  valid,  un- 
less it  shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned  ;  (that  is  to 
say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction  ;  and  such  signature  shall  be  made  or  ac- 
knowledged by  the  testator  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence 
of  the  testator  ;  but  no  form  of  attestation  shall  be  necessary.' "...  —  1  Williams, 
Executors  (8th  ed.)  pp.  67-68. 

"  And  as  to  partial  revocation,  it  is  further  enacted  by  sect.  21,  that  no  obliteration, 
interlineation,  or  other  alteration,  made  after  the  execution,  shall  be  valid  or  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will  before  such  alteration  shall  not  be 
apparent),  unless  such  alteration  shall  be  executed  in  like  manner  as  is  required  for  the 
execution  of  the  will.  .  .  . 

"  A  further  question  of  much  importance  has  arisen  with  reference  to  this  subject, 
viz. ,  whether  in  a  case  where  unattested  alterations  appear  on  the  face  of  a  will,  and 
no  information  can  be  given,  and  there  are  no  circumstances,  one  way  or  the  other,  to 
show  when  the  alterations  were  made,  the  presumption  is,  that  they  were  made  before 
or  after  the  execution  of  the  will.  After  some  variety  of  decision  in  the  Prerogative 
Court  of  Canterbury,  it  has  been  established  by  the  judgment  of  the  judicial  committee 
of  the  Privy  Council,  in  Cooper  v.  Bocketi  (which  has  been  confirmed  by  several  sub- 
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Simmons  v.  Ehdall,  1  Sim.  N.  S.  115  (Feb.  1851.)  — Certain  veiy 
mateiial  alterations  in  a  will  disposing  of  real  and  personal  property 
had  been  made  by  a  testator  (wlio  died  Oct.  21,  1821),  between  the 
day  (June  20,  1813)  on  which  it  was  originally  written,  and  the  date  of 
a  codicil,  Nov.  15,  1819.  And  he  had  also  altered  the  date  of  the  will, 
as  originally  written,  from  June  20th  to  June  24th,  and  had  added  at 
the  top  of  the  will,  "  London,  24th  June,  1813."  The  will  was  duly 
attested,  and  was  admitted  to  probate.  It  was  argued  by  counsel 
(p.  129),  that  "  as  there  is  no  evidence  to  the  contrarj',  the  alterar 
tions  must  be  presumed  to  have  been  made  before  the  will  was  exe- 
cuted. Besides,  the  persons  whose  names  are  interlined,  were  in  esse 
on  the  20th  of  June,  1813,  the  original  date  of  the  will.  The  testator, 
at  first,  intended  to  execute  his  will  on  the  20th  of  June,  but  did  not 
do  so  until  the  twenty-fourth  of  that  month  :  and  the  Master  has  found 
that  the  alterations  were  made  between  the  20th  of  June,  1813,  and  the 
15th  of  November,  1819,  the  date  of  the  codicil.  That  finding  is  quite 
consistent  with  their  having  been  made  before  the  24th  of  June,  1813, 
that  is,  before  the  execution  of  the  will."  .  .  .  The  Vice-Chanoellob 
[LoED  Cbanwoeth].  .  .  .  The  first  matter  to  be  considered  is  as  to 
the  interlineations  ;  when  were  they  made  ?  If  made  before  the  execu- 
tion of  the  will,  the  substituted  parties  would  take ;  if  made  afterwards, 
there  would  be  no  devise  to  them  valid  according  to  the  Statute  of 
Frauds.  ...  I  am,  therefore,  obliged  to  recur  to  general  principles, 
and  to  decide  what  is  the  legal  presumption  as  to  an  interlineation, 
when  there  is  no  evidence,  internal  or  external,  to  show  whether  it 
was  made  before  or  after  the  execution  of  the  will. 

In  the  case  of  deeds,  the  authorities  seem  to  show  that,  when  there 
are  interlineations,  the  presumption  is  that.they  were  made  before  exe- 
cution. See  Mr.  Butler's  note  136,  to  Co.  Litt.  225  b ;  also  Vin.  Abr. 
Faits,  U.  10,  and  some  cases  referred  to  in  Phillipps  on  Evidence,  note 
3,  p.  470,  8th  ed.  And  this  is  consistent  with  good  sense :  for  every 
deed  expresses  the  mind  of  the  parties  at  the  time  of  its  execution  ;  and 
so,  to  alter  it  afterwards  would  be  fraudulent,  and  in  many  cases,  highly 
criminal.  The  presumption,  therefore,  is  that  no  alteration  has  been 
made.  But  in  the  case  of  wills,  this  reasoning  does  not  apply.  A  will 
is  intended  to  indicate  the  mind  of  the  testator  at  the  moment  of  his 
death ;  and  so  it  is,  in  the  language  of  the  law,  ambulatory,  and  may  well, 

sequent  cases  in  both  the  Temporal  and  Spiritual  Courts),  that  the  presumption  in 
such  a  case  is  that  the  alterations  were  made  after  the  execution."  —  lb.  131-132. 

See  an  instructive  error  in  1  Greenl.  Ev.  s.  564  note  (near  the  end),  where  the 
English  Statute,  1  Vict.  c.  26,  s.  21,  is  said  to  require  alterations  made  hefm-e  execution 
to  be  noted,  and  attested  ;  and  it  is  added  :  "If  this  direction  is  not  complied  with,  it 
may  well  be  presumed  that  the  alterations  were  subsequently  made. "  Since  the  statute 
is  not  what  is  here  stated  (it  is,  in  substance,  f^iven  above  in  the  citation  from  Williams 
on  Executors),  the  suggested  argument  might  lead  to  a  different  conclusion Ed. 
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consistently  with  its  object,  be  altered  from  time  to  time  as  often  as  the 
mind  or  wishes  of  the  testator  are  changed.  It  is,  therefore,  plain  that, 
in  the  case  of  a  will,  the  reasons  for  presuming  every  interlineation  to 
have  preceded  the  execution,  which  prevail  in  the  case  of  deeds,  do  not 
exist.  In  a  recent  case  before  the  Privy  Council,  Cooper  v.  Boclcett, 
the  Judicial  Committee  decided,  in  a  case  where  there  were  interlinea- 
tions but  no  proof  as  to  when  they  were  made,  that  probate  must  be 
granted  of  the  will  as  it  stood  before  the  making  of  the  interlineations. 
Their  Lordships  held  that  they  could  not  presume  them  to  have  been 
made  before  the  will  was  executed.  This  decision  proceeded  on  the 
21st  clause  in  the  last  Will  Act,  1  Vict.  c.  26,  which  enacts  (inter  alia) 
that  no  interlineation  made  in  any  will  after  the  execution  thereof,  shall 
have  anj-  effect,  unless  the  alteration  shall  be  executed  in  the  manner 
required  for  the  execution  of  the  will.  The  effect  of  this  clause  is  to 
put  an  interlineation,  as  to  a  bequest  of  personalty,  on  the  same  foot- 
ing on  which  an  interlineation  as  to  realtj-  stood  before  the  Statute ; 
and  the  decision,  therefore,  of  the  Judicial  Committee,  though  relating, 
of  course,  to  personal  estate  onlj',  furnishes  an  authorit}'  the  principle 
of  which  is  applicable  to  every  will  whether  of  real  or  personal  estate. 
By  that  authority',  I  should  have  felt  bound,  even  if  I  had  not  agreed 
with  the  reasoning  on  which  it  proceeded.  But  it  seems  to  me  to  be 
founded  on  the  strictest  principles  of  law  and  good  sense  :  and  acting 
on  it,  I  must  consider  the  insertion  of  the  names  of  Mary  Anne  Bradlej' 
and  Maria  Cutting  to  have  been  made  after  the  date  of  the  will,  and  so 
to  be  inoperative  as  to  the  real  estate. 


DOE  d.   TATUM  v.  CATOMORE. 
Queen's  Bench.     1851. 

[Reported  16  Q.  B.  74S.] 

Ejectment  for  land  and  messuages  in  Surrey. 

On  the  trial,  before  Parke,  B.,  at  the  last  Kingston  Assizes,  it  ap- 
peared that  the  ejectment  was  brought  bj'  the  assignee  of  a  building 
lease.  The  lease  was  granted  in  1813,  and  assigned  to  the  lessor  of 
the  plaintiff  in  1827.  The  action  was  brought  on  the  ground  that  a 
forfeiture  had  been  incurred  by  breach  of  a  covenant  to  insure.  The 
indentures  of  lease  and  assignment  were  produced  in  evidence  by  the 
lessor  of  the  plaintiff.  In  both  deeds  erasures  and  interlineations  had 
been  made,  but  not  in  material  parts.  For  the  defendant  it  was  ob- 
jected that  the  deeds  were  not  admissible  unless  some  evidence  were 
given  by  the  party  producing  them  to  show  when  and  by  whom  the 
alterations  and  interlineations  were  made.  The  learned  judge  held 
that  such  extrinsic  evidence  was  unnecessarj' ;  and  he  directed  the  jury 
to  judge  from  the  deeds  themselves  whether  they  had  been  altered  b^- 
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fore  or  after  execution  ;  adding  tliat  thej-  had  been  in  the  possession  of 
the  lessor  of  the  plaintiff  many  years,  and  it  was  not  probable  that 
he  should  either  have  taken  them  unless  he  believed  them  to  be  valid 
documents,  or  have  tampered  with  them  subsequently.  Verdict  for  the 
plaintiff. 

Fearson  now  moved  for  a  new  trial.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (May  1st), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  deed  on  which  the  lessor  of  the  plaintiflfs  title  de- 
pended, when  produced,  appeared  to  have  an  interlineation  and  erasure 
in  parts  not  material.  Objection  was  made  that  the  deed  was  void  un- 
less the  lessor  of  the  plaintiff  gave  evidence  to  show  when  the  altera- 
tions were  made.  The  learned  judge  left  it  to  the  jury  to  say  whether 
the  alterations  were  made  before  the  execution  of  the  deed ;  and  it 
was  found  that  they  were. 

In  moving  for  a  new  trial,  it  was  contended  that  this  question  ought 
not  to  have  been  left  to  the  jury  without  some  evidence  besides  the 
deed  itself.  In  Co.  Lit.  225  b.  ,it  is  said  that  "of  ancient  time  if  the 
deed  appeared  to  be  rased  or  interlined  in  places  material,  the  judges 
adjudged  upon  their  view  the  deed  to  be  void.  But  of  latter  time  the 
judges  have  left  that  to  the  jurors  to  try  whether  the  rasing  or  inter- 
lining were  before  the  deliverj-."  In  a  note,  (1)  [136],  upon  this  pas- 
sage in  Hargrave  and  Butler's  edition  of  Coke  upon  Littleton,  it  is  laid 
down:  "  'Tis  to  be  presumed,  that  an  interlining,  if  the  contrary  is 
not  proved,  was  made  at  the  time  of  making  the  deed."  This  doctrine 
seems  to  us  to  rest  upon  principle.  A  deed  cannot  be  altered,  after  it 
is  executed,  without  fraud  or  wrong ;  and  the  presumption  is  against 
fraud  or  wrong.  A  testator  may  alter  his  will  without  fraud  or  wrong 
after  it  has  been  executed  ;  and  there  is  no  ground  for  any  presumption 
that  the  alteration  was  before  the  will  was  executed. 

We  therefore  think  that  the  defendant  has  no  right  to  complain  of 
the  course  pursued  by  the  learned  judge  at  the  trial ;  and  that  the  rule 
should  be  refused.  Rule  refused. 


"WILLIAMS   V.   ASHTON. 

Chancery.     1860. 
\JReported  1  Johns.  <Sc  Bern.  115.]  * 

Elizabeth  Stone  James  died  on  the  21§t  of  December,  1857,  leav- 
ing a  will.  .  .  . 

The  words  printed  in  italics  were  written  in  the  handwriting  of  the 
testatrix  upon  erasures  ;  and  it  appeared  bj'  the  evidence  of  the  attest- 
ing witnesses,  that  the  testatrix  told  them,  at  the  time  of  attestation, 

1  A  paFt  of  the  case  is  omitted. 


828  '         WILLIAMS  V.  ASHTON.  [CHAP.  IV. 

that  she  had  made  some  alterations  in  her  will,  but  the  will  was  so 
folded  that  they  could  not  see  what  the  alterations  were.  The  passage 
inclosed  in  brackets  was  before  the  alterations  in  this  form :  "I  also 
a  j'ear  for  her  life  to  be  paid  in  like  manner  out  of 
the  rents  of  the  said  estate,  and  at  her  decease,  for  her  life." 

The  will  was  admitted  to  probate  as  it  stood  before  the  alterations. 

This  bill  was  filed  b^'  J.  W.  Williams,  the  only  executor  who  proved. 

The  Chief  Clerk's  certificate  found  the  next  of  kin  of  the  testatrix. 
Her  heir-at-law  was  Thomas  Arthur  Stone,  who  was  one  degree  further 
removed  from  the  testatrix  than  the  next  of  kin.  Mary  Ann  Johnson, 
named  in  the  will,  had  since  intermarried  with  the  defendant,  C.  W. 
Ashton. 

The  cause  now  came  on  for  further  consideration. 

Mr.  Martindale,  for  the  plaintiflF.  Mr.  WillcocTe,  Q.  C,  for  Mrs. 
Ashton. 

The  presumption  is,  that  the  alterations  in  the  will  were  made  before 
the  execution :  Cooler  v.  ^oc^eW,  4Moore,  P.  C.  419  ;  Doe -v.  Palmer, 
16  Q.  B.  747.  .  .  . 

Vice-Chancellor  Sir  "W.  Page  Wood.  I -find  numerous  alterations 
in  this  will,  as  to  which  the  onlj'  information  afforded  hy  the  testatrix 
is,  that  she  said  she  had  made  alterations,  without  specifying  what  the 
alterations  were  which  she  had  so  made.  I  do  not  think  that  it  is  quite 
a  correct  mode  of  stating  the  rule  of  law,  to  say  that  alterations  in  a 
will  are  presumed  to  have  been  made  at  one  time  or  at  another.  The 
correct  view,  as  enunciated  in  the  case  of  Doe  v.  Palmer,  is  that  the 
onus  is  cast  upon  the  party  who  seeks  to  derive  an  advantage  from  an 
alteration  in  a  will,  to  adduce  some  evidence  from  which  a  jurj-  may 
infer  that  the  alteration  was  made  before  the  will  was  executed.  I  do 
not  consider  that  the  Court  is  bound  to  say  that  it  will  presume  such 
alterations  to  have  been  made  either  before  or  after  execution.  With 
regard  to  a  will,  I  do  not  see  any  necessary  presumption  of  the  kind. 
As  to  a  deed,  a  presumption  is  considered  to  exist  that  alterations  have 
been  made  before  execution,  because,  if  you  presume  them  to  have  been 
subsequently  introduced,  you  presume  a  crime ;  but  even  that  view  has 
only  recently  been  adopted.  With  respect  to  a  will,  this  reasoning  has 
no  application.  There  is  no  crime  in  a  testator  chosing  to  make  alter- 
ations in  his  own  will,  and  all  that  can  be  said  with  respect  to  such 
alteraftons  as  these  is,  that  we  do  not  know  when  they  were  made. 
Now,  a  testator  cannot  reserve  to  himself  a  power  of  making  future 
testamentarj-  gifts  by  unattested  instruments.  If  a  general  statement 
by  a  testatrix  that  she  had  made  some  alterations  in  her  will  were  to 
give  validity  to  anj-  alterations  found  in  the  instrument  after  her  death, 
that  would  enable  her,  at  anj'  time  after  such  statement,  to  make  as 
,many  unattested  alterations  as  she  pleased.  I  apprehend  the  rule 
is,  that  those  who  propound  a  doubtful  instrument  must  make  the 
doubt  clear.  I  cannot  tell  what  alterations  the  testatrix  made  before 
attestation,  or  what  interests  might  be  affected  by  alterations  subse- 
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quently  made.    Not  being  able  to  say  which  alterations  are  valid,  I  can- 
not give  effect  to  any  of  them.  .  .  ,* 


GOODS  OF  ANN  CADGE. 

Court  of  Probate.     1868. 

[Reported  L.  R.IP.&  D.  543.] 

Ann  Cadge,  widow,  died  on  the  23rd  of  October,  1867,  leaving  a 
sister,  Mary  Barnes,  her  only  next  of  kin,  and  a  nephew  and  two 
nieces,  the  surviving  children  of  a  deceased  brother,  James  Tucls,  who 
with  Mrs.  Barnes  were  the  only  persons  entitled  in  distribution  if  she 
were  intestate.  On  the  11th  of  June,  1867,  she  duly  executed  a  holo- 
graph will,  by  which  she  gave  £700  to  her  nephew,  and  £200  to  each 
of  her  nieces.  The  concluding  words  of  the  will  were  as  follows,  the 
words  printed  in  italics  being  interlined:  "To  my  sister-in-law,  Sarah 
Tuck,  widow  of  my  late  brother,  I  give  my  body  linen  and  wearing 
apparel.  What  is  left,  my  books  and  furniture  and  all  other  things,  I  wish 
to  be  equally  divided  amongst  the  three  children.  If  I  am  buried 
here  or  elsewhere,  I  wish  to  have  a  gravestone  erected  to  my  memory." 

It  appeared  on  the  face  of  the  will  that  the  testatrix  was  an  illiterate 
person,  and  there  were  several  single  words  interlined  besides  those 
contained  in  the  above  sentences.  No  executor  was  appointed.  Mar- 
garet Smith,  one  of  the  attesting  witnesses,  made  an  affidavit  stating 
that  at  the  time  of  the  execution  of  the  will  the  testatrix  placed  a  sheet 
of  paper  over  the  writing,  so  that  she  and  the  other  witnesses  were  un- 
able to  say  whether  the  interlineations  were  then  there.     It  was  also 

1  In  Doe  d.  ShaUcross  v.  Palmer,  16  Q.  B.  p.  755  (May,  1851,  ante  594),  Loud 
Campbell  (for  the  Court)  said  :  "  We  agree  that  there  is  a  presumption  that  the  alter- 
ation was  made  after  the  will  was  executed  ;  and  of  course  this  presumption  must  stand 
till  some  evidence  is  adduced  to  rebut  it.  We  are  not  absolutely  bound  by  the  case  of 
Cooper  V.  Bockett,  4  Moore's  P.  C.  C.  419,  as  if  that  were  a  decision  of  the  House  of 
Lords,'  the  tribunal  to  which  an  appeal  lies  in  the  last  resort  from  the  courts  of  com- 
mon law  ;  but  we  entirely  approve  of  that  decision.  We  are  not  called  upon  to  give 
an  opinion  respecting  an  alteration  apparent  on  the  face  (^  a  deed  or  of  a  negotiable 
instrument.  But,  having  regard  to  the  Statute  of  Frauds,  and  to  the  statuto?  W.  4 
&  1  Vict.  c.  26,  respecting  wills,  we  entertain  no  doubt  that  the  onus  is  castSpop  the 
party  who  seeks  to  derive  an  advantage  from  such  an  alteration  in  a  will  to  adduce 
some  evidence  from  which  the  jury  may  infer  that  the  alteration  was  made  before  the 
will  was  executed.  Without  this  rule  there  would  be  a  dangerous  facility  given  to  a 
testator  to  alter  a  holograph  will  after  its  execution  ;  all  wills  might  be  altered  by  false 
declarations ;  and  the  presumption  contended  for  by  the  defendant  is  inconsistent 
with  the  21st  section  of  the  Wills  Act,  which  enacts  '  that  no  obliteration,  interlinea- 
tion, or  other  alteration  made  in  any  will  after  the  execution  thereof  shall  be  valid,' 
'  unless  such  alteration  shall  be  executed  in  like  manner  as  hereinbefore  is  required 
for  the  execution  'of  the  will,'  with  the  exception  that  the  signature  and  attestation 
may  be  in  the  margin  instead  of  at  the  foot  of  the  will.  We  have  to  consider,  there- 
fore, whether  in  this  cnse  there  was  any  admissible  evidence  to  rebut  the  presumption.'' 
—  Ed. 
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proved  bj'  affidavit  that  the  testatrix  was  not  on  friendly  terms  with  her 
sister,  Mrs.  Barnes,  and  that  for  many, years  before  her  death  she  had 
lived  with  Mrs.  Tuck,  her  brother's  widow,  and  was  on  affectionate 
terms  with  her  brother's  three  children,  and  had  declared  her  intention 
of  leaving  the  principal  part  of  her  property  to  those  children,  and  of 
leaving  nothing  to  her  sister  or  her  sister's  children. 

Dr.  Middleton  moved  for  a  grant  of  administration. 

Sir  J.  P.  Wilde.  I  am  of  opinion  that  the  words  used  by  the  testa- 
trix are  sufficient  to  dispose  of  the  residue  of  her  estate. 

As  to  the  other  question,  I  think  there  is  a  marked  distinction  be- 
tween interlineations  and  alterations.  Interlineations  are  generally 
nsed  merel3-  to  complete  an  imperfect  sentence,  whilst  an  alteration  is 
a  change  in  the  original  disposition.  Several  single  words  are  inter- 
lined in  this  will  without  which  the  sentences  to  which  they  belong 
would  be  incomplete;  for  instance,  "I  leave  to  my  sister-in-law  my 
body  linen."  In  the  bequest  of  the  residue  the  interlined  words 
amongst  the  three  children  are  required  to  make  the  sentence  intelli- 
gible. All  the  interlineations  are  apparently  written  with  the  same  ink 
and  at  the  same  time  as  the  rest  of  the  will.  Taking  these  circum- 
stances into  consideration,  is  the  Court  at  libertj'  to  presume  that  they 
were-  made  before  the  execution?  Cooper  v.  Bockett,  4  Moo.  P.  C. 
419,  decided  that  as  a  general  rule,  in  the  absence  of  evidence,  unat- 
tested alterations  and  interlineations  must  be  presumed  to  have  been 
made  after  execution.  I  think  that  in  this  case,  however,  I  am  npt 
bound  to  draw  that  presumption.  JFor  I  conceive  that  the  Court  is  not 
precluded  by  the  absence  of  direct  evidence  of  the  fact  from  considering 
the  nature  of  the  interlineations,  and  the  internal  evidence,  if  anj-,  fur- 
nished by  the  document  itself  In  the  case  of  Swinden,  2  Eob.  192, 
Dr.  Lushington  admitted  words  which  interfered  with  the  grammatical 
structure  of  a  paragraph  in  the  will,  and  in  Birch  v.  Birch,  1  Rob. 
675,  Sir  H.  Jenner  included  in  the  probate  some  interlineations  made 
in  filling  up  blanks  which  had  been  left  when  the  will  was  originally 
drawn.  There  must  be  numerous  cases  in  which  interlineations  were 
on  the  will  at  the  time  of  execution,  although  no  direct  or  positive  evi- 
dence can  be  produced  to  prove  when  they  were  written.  Administra- 
tion with  the  will  annexed,  including  the  interlineations  in  the  bodj'  of 
the  will,  will  be  granted  to  Mrs.  Tuck  as  the  mother  and  guardian  of 
the  residuary  legatees. 


Hills  v.  Barnes,  11  N.  H.  395  (Dec.  Term,  1840). — Assumpsit 
npon  a  promissorj'  note,  dated  April  4,  1837.  Upon  the  introduction 
of  the  note,  in  evidence,  it  was  apparent  that  the  date  had  originally 
been  written,  "  Maj'  4,  1837,"  and  that  it  had,  at  some  time,  been 
altered  to  "April  4."  The  defendant  contended,  that  it  was  incum- 
bent on  the  plaintiff  to  show  that  this  alteration  was  made  before  the 
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note  was  executed.  No  evidence  when  the  alteration  was  actually 
made  was  ofTered  by  either  party.  A  verdict  was  taken  for  the  plain- 
tiff, by  consent,  subject  to  the  opinion  of  this  court  upon  the  foregoing 
case. 

Farley,  for  the  defendant.     J.  U.  Parker,  for  the  plaintiff. 

Parker,  C.  J.  Where  it  is  apparent,  upon  the  face  of  a  promissory 
note,  that  it  has  been  altered  at  some  time,  that  fact  will  not  vitiate 
the  note,  if  it  appears,  also,  that  the  alteration  was  made  before  the  de- 
livery of  the  note  to  the  payee,  or  afterwards  with  the  assent  of  the 
maker.  The  question  when  the  alteration  was  made  is  one  for  the 
consideration  of  the  jury  ;  and  they  may  be  satisfled,  in  some  instances, 
from  the  inspection  of  the  paper  itself,  that  the  alteration  was  made 
before  the  signature  was  aflBxed  to  the  note.  1  Shepley's  R.  390,  Gooch 
V.  Bryant.  But  in  the  absence  of  all  evidence,  eitiier  from  the  appear- 
ance of  the  note  itself,  or  otherwise,  to  show  when  the  alteration  was 
made,  it  must  be  presumed  to  have  been  made  subsequent  to  the  execu- 
tion and  delivery  of  the  note.  5  Bing  R.  183,  Henman  v.  Dickinson  ; 
8  Car.  &  Pay.  55,  Bishop  v.  Chambre;  1  Peters'  G.  C.  R.  369,  Pre- 
vost  v.  Gratz :  Contra,  1  Shepley,  390.  This  rule  is  necessary  for  the 
security  of  the  maker,  who  must  otherwise  take  evidence  of  the  appear- 
ance of  the  note  when  it  is  delivered,  in  order  to  protect  himself  against 
alterations  subsequently  made  without  his  privity. 

.New  trial  granted,^ 


WILDE  V.  ARMSBY. 

Supreme  Judical  Court  of  Massachusetts.    1850. 

[Reported  6  Ctish.  314.] 

This  was  an  action  of  assumpsit,  tried  in  this  court,  before  Dewey, 
J.,  upon  an  instrument,  set  forth  in  the  declaration,  of  the  following 
tenor :  — 

"April  19,  1845.  Mr.  Samuel  Wilde  :  Sir,  T  hereby  recommend  and 
guarantee  the  payments  of  George  Winchester  [&  Co.]  to  an  amount 
of  five  hundred  dollars'  worth  of  your  goods,  and  will  hold  myself 
responsible  to  you  for  that  amount,  so  long  as  he  maj-  wish  to  continue 
trade  with  you.     Lemuel  M.  Armsby." 

The  defendant  admitted  the  signature  to  the  instrument  to  be  his, 
but  denied  tliat  he  ever  signed  such  an  instrument  as  this  purports  to 
be,  alleging,  that  upon  the  face  of  the  instrument  it  appeai-ed,  that 
there  had  been  an  obvious  alteratioij  of  the  same  in  a  material  respect, 
namel}',  by  an  interlineation  of  the  words  "  and  company,"  which  were 
admitted  to  be  written  in  a  different  handwriting  from  that  of  the  rest 
of  the  instrument  and  in  a  different  ink  ;  and  he  insisted  that  the  plain- 

1  Compare  Sailey  v.  Taylor  11  Conn.  S31  ;  HaycUn  v.  Ooodnovi,  35  Conn.  164.  —  Ed. 
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tiff  must  satisfy  the  jury,  that  such  alteration  was  made  before  the 
execution  of  the  instrument. 

The  instrument  was  permitted  to  be  given  in  evidence  to  the  jury, 
and  evidence  was  offered  by  both  defendant  and  plaintiff,  as  to  the 
alleged  alteration,  and  the  time  at  which  it  was  made.  .  .  . 

Under  these  instructions,  the  case  was  submitted  to  the  jury,  who 
returned  a  verdict  for  the  defendant.  If  the  ruling  was  erroneous,  the 
verdict  is  to  be  set  aside  and  a  new  trial  granted. 

N".  Morton  and  E.  H.  Bennett,  for  the  plaintiff.  J.  H.  W.  Page 
(with  whom  was  J.  H.  Clifford) ,  for  the  defendant. 

Metcalf,  J.  This  is  an  action  on  a  written  guaranty  in  which  there 
is  an  interlineation  that  alters  its  legal  effect  and  avoids  the  instrument, 
if  it  was  made  after  execution  by  the  defendant  and  without  his  con- 
sent. The  question  at  the  trial  was,  whether  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  interlineation  was  made  before  the 
instrument  was  executed,  or  on  the  defendant  to  show  that  it  was 
made  afterwards.  The  jury  were  instructed,  that  the  burden  of  proof 
was  on  the  plaintiff,  and  the  case  comes  before  us  on  exceptions  to  that 
instruction. 

This  question  was  raised,  and  its  importance  recognized  by  the  court 
in  Davis  v.  Jenney,  1  Met.  221,^  but  was  not  then  decided.  The  court 
then  said  :  "  The  proof  or  admission  of  the  signature  of  a  party  to  an 
instrument  is  prima  facie  evidence  that  the  instrument  written  over  it 
is  the  act  of  the  party ;  and  this  prima  facie  evidence  will  stand  as 
binding  proof,  unless  the  defendant  can  rebut  it  bj'  showing,  from  the 
appearance  of  the  instrument  itself,  or  otherwise,  that  it  has  been 
altered."  And  in  Pullen  v.  Hutchinson,  12  Shepley,  254,  the  court 
of  Maine  saj':  "A  written  instrument,  not  attested  by  a  subscribing 
witness,  is  sufficiently  proved  to  authorize  its  introduction,  hy  compe- 

1  In  1840,  March  Term.  Assumpsit  by  indorsee  against  payee  and  indorser  of  a  bill 
of  exchange.  Defence  an  alteration  after  indorsement  extending  the  time  of  payment 
from  six  days  to  sixty.  Verdict  for  plaintiff.  Exceptions.  Shaw,  C.  J.  (for  the 
Court),  said  :  "We  think  that  the  directions  of  the  judge  were  sufficiently  favorable 
for  the  defendant,  and  were  correct,  to  wit,  that  a  material  alteration  after  the  indorse- 
ment would  discharge  the  indorser  ;  that  an  extension  of  the  time  was  a  matei'ial 
alteration,  and  that  the  burden  of  proof  was  upon  the  defendant  to  show  the  altera- 
tion ;  or,  perhaps,  to  state  this  last  proposition  with  a  little  more  precision,  the  proof 
or  admission  of  the  signature  of  a  party  to  an  instmment  is  prima  fade  evidence  that 
the  instrument  written  over  it  is  the  act  of  the  party  ;  and  this  prima  facie  evidence 
will  stand  as  binding  proof,  unless  the  defendant  can  rebut  it  by  showing,  from  the 
appearance  of  the  instrument  itself,  or  otherwise,  that  it  has  been  altered. 

"  In  regard  to  the  last  instruction  to  the  jury,  namely,  that  if  they  were  satisfied 
that  there  had  been  an  alteration  in  the  bill,  the  presumption  would  be,  in  the  ab- 
sence of  other  evidence,  that  it  was  done  after  the  signature  of  the  instrument ;  the 
court  consider  it  a  question  of  very  gi'eat  importance,  which  it  is  not  necessary  to 
decide  in  the  present  case,  and  on  which  they  give  no  opinion.  It  was  wholly  in  favor 
of  the  defendant,  and  he  cannot  except  to  it.  Suppose  it  to  have  been  followed  and 
acted  upon  by  the  jurj',  as  regularly  we  must,  it  follows  that,  according  to  the  finding 
of  the  jury,  no  alteration  had  been  made  in  the  bill  at  any  time."  —  Ed. 
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tent  proof  that  the  signature  of  the  person  whose  name  is  undersigned 
is  genuine.  The  party  producing  it  is  not  required  to  proceed  further 
upon  a  mere  suggestion  of  a  false  date,  when  there  are  no  indications 
of  falsity  found  upon  the  paper,  and  prove  that  it  was  actually  made 
on  the  day  of  the  date.  After  proof  that  the  signature  is  genuine,  the 
law  presumes  that  the  instrument,  in  all  its  parts,  is  gentiine  also,  when 
there  are  no  indications  to  be  found  upon  it  to  rebut  such  a  presump- 
tion." This  is  doubtless  sound  doctrine,  but  it  does  not  reach  the 
present  case.  Here  is  an  alteration,  manifest  on  the  face  of  the  instru- 
ment introduced  by  the  plaintiflf.    And  the  question  arises  on  that  fact. 

This  question,  is  settled  in  England,  by  a  uniform  course  of  decisions 
in  suits  on  promissory  notes  and  bills  of  exchange.  And  the  same  rule 
of  evidence  is  applicable  to  a  guaranty  not  under  seal.  Hemming  v. 
Trenery,  9  Adolph.  &  El.  926. 

In  Bishop  v.  Chambre,  Mood.  &  Malk.  116,  and  3  Car.  &  P.  55,  in 
a  suit  on  a  promissory  note  that  had  been  apparently  altered.  Lord 
Tenterden  instructed  the  jury,  that  "it  certainly  lay  on  the  plaintiff  to 
account  for  the  suspicious  form  and  obvious  alteration  of  the  note." 
In  Henman  v.  Dickinson,  5  Bing.  183,  it  was  decided  that  where  an 
alteration  appears  upon  the  face  of  a  bill  of  exchange,  the  party  pro- 
ducing it  must  show  that  the  alteration  was  made  with  consent  of 
parties,  or  before  the  bill  was  issued.  In  Knight  v.  Clements,  3  Nev. 
&  P.  375,  and  8  Adolph.  &  El.  215,  and  in  Clifford  v.  Parker,  2  Man. 
&  Grang.  909,  it  was  decided  that  a  party  setting  up  a  bill,  which,  upon 
the  face  of  it,  clearly  appears  to  have  been  altered  in  a  material  part, 
is  bound  to  give  some  evidence  of  the  circumstances  under  which  the 
alteration  took  place.  And  this  is  laid  down,  by  recent  English 
writers,  as  the  established  law  of  their  country.  Chit.  Con.  (5th  Amer. 
ed.)  786  ;  Chit,  on  Bills  (10th  Amer.  ed.),  18?,  190,  624 ;  Smith  on 
Merc.  Law  (Amer.  ed.)  267;  Addison  on  Contracts,  162.  The  nature 
and  amount  of  evidence  necessary  to  warrant  a  jury  in  finding  that  the 
alteration  was  made  under  such  circumstances  as  not  to  vitiate  the 
instrument,  will  depend  upon  the  nature  of  the  alteration,  and  the  facts 
of  each  case.  In  some  cases,  very  slight  evidence  will  suffice.  Gariss 
V.  Tattersall,  2  Man.  &  Grang.  890 ;  Whitfield  v.  Collingwood,  1 
Car.  &  Kirw.  325.  It  was  said  at  Nisi  Prius,  in  Bishop  v.  Chambre 
(ubi  sup.)  and  in  Taylor  v.  Mosely,  6  Car.  &  P.  273,  that  a  jury  might 
judge,  from  inspection,  whether  the  alteration  was  made  before  or  after 
the  completion  of  the  instrument.  But  it  was  adjudged  otherwise,  by 
the  full  court  of  king's  bench,  in  Knight  v.  Clements,  above  cited. 

There  is  some  conflict  of  decisions,  on  the  question  before  us,  in  the 
American  courts.  But  we  do  not  deem  it  necessar3'  or  useful  to  ex- 
amine them  in  detail.  Most  of  them  are  referred  to  in  1  Greenl.  on 
Ev.  (5th  ed.)  sec.  564  and  notes.  And  the  great  preponderance  is 
found  on  the  side  of  the  rule  established  in  England.  No  case  seems 
yet  to  have  arisen  in  England,  in  which  an  exception  has  been  made 
to  the  rule.    But  it  has  been  decided  in  Connecticut  and  New  Jersey, 
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that  if  the  alteration  is  against  the  interest  of  the  partj-  deriving  title 
from  the  instrument,  as  if  it  be  a  note  altered  to  a  less  sum,  the  law 
does  not  so  far  presume  that  it  was  improperly  made,  as  to  throw  on 
him  the  burden  of  accounting  for  it.  Bailey  v.  Taylor,  11  Con.  531 ; 
Den  V.  Farlee,  1  Zab.  279.  Mr.  Greenleaf  states,  as  the  result  of  the 
English  and  American  decisions,  that  "if  aby  ground  of  suspicion  is 
apparent  upon  the  face  of  the  instrument,  the  law  presumes  nothing, 
but  leaves  the  question  of  the  time  when  it  was  done,  as  well  as  that  of 
the  person  hy  whom,  and  the  intent  with  which,  the  alteration  was 
made,  as  matters  of  fact  to  be  ultimately  found  hy  the  jury,  upon 
proofs  to  be  adduced  by  the  party  offering  the  instrument  in  evidence." 
He  also  states,  as  the  reason  of  the  rule,  that  "  every  alteration  on  the 
face  of  a  written  instrument  detracts  from  its  credit,  and  renders  it  sus- 
picious ;  and  this  suspicion  the  party  claiming  under  it  is  ordinarily 
held  bound  to  remove." 

In  Byles  on  Bills  (2d  Amer.  ed.),  248,  249,  where  the  English  rule 
is  stated,  it  is  said  :  "  This  rule  is  most  reasonable  ;  for  if  it  lay  on  the 
defendant,  on  an  acceptor,  for  example,  sued  by  an  indorsee,  to  show 
that  the  alteration  was  improperly  made,  it  might  be  a  great  hardship. 
For  he  maj'  have  no  means  of  proving  that  the  bill  went  unaltered 
from  his  hands,  or  of  showing  the  circumstances  of  a  subsequent  alter- 
ation. But  the  burden  of  explaining  an  alteration  imposes  no  hard- 
ship on  the  plaintiff ;  for  if  the  bill  was  altered  while  in  his  hands,  he 
maj'  and  ought  to  account  for  it ;  if  before,  then  he  took  it  with  a  mark 
of  suspicion  on  its  face,  which  ought  to  have  induced  him  either  to 
refuse  it  or  to  require  evidence  of  the  circumstances  under  which  the 
alteration  was  made."  Park,  J.,  in  Henman  v.  Dickinson,  already 
cited,  said  that  good  sense  pointed  out  the  rule,  inasmuch  as  the 
defendant  could  not  know  the  circumstances  of  a  subsequent  alteration. 
And  this  view  of  the  matter  is  taken  by  Parker,  C.  J.,  in  Hills  v. 
Barnes,  11  N.  Hamp.  395,  and  by  Gibson,  C.  J.,  in  Simpson  v. 
Stackhouse,  9  Barr,  186. 

We  are  not  prepared  to  decide  that  a  material  alteration,  manifest 
on  the  face  of  the  instrument,  is,  in  all  cases  whatsoever,  such  a  sus- 
picious circumstance  as  throws  the  burden  of  proof  on  the  party  claim- 
ing under  the  instrument.  The  effect  of  such  a  rule  of  law  would  be, 
that  if  no  evidence  is  given  bj'  a  partj-  claiming  under  such  an  instru- 
ment, the  issue  must  always  be  found  against  him ;  this  being  the 
meaning  of  the  "  burden  of  proof."  1  Curteis,  640.  But  we  are  of 
opinion,  upon  the  authorities,  English  and  American,  and  upon  prin- 
ciple, that  the  burden  of  proof,  in  explanation  of  the  instrument  in  suit 
in  this  case,  was  on  the  plaintiff.  It  was  admitted  hy  his  counsel,  at 
the  argument,  that  the  words  "  and  Co.,"  which  were  interlined  in  the 
guaranty,  were  in  a  different  handwriting  from  that  of  the  rest  of  the 
instrument,  and  also  in  different  ink.  In  such  a  case,  the  burden  of 
explanation  ought  to  be  on  the  plaintiff;  for  such  an  alteration  cer- 
tainly throws  suspicion  on  the  instrument.     The  instructions  which 


SECT.  III. J  ELY  V.  ELY.  835 

were  given  to  the  jury  were  therefore  right,  at  least  so  far  as  they 
were  applicable,  or  could  be  applied  by  the  jury,  to  this  case. 

This  question,  in  the  case  of  a  simple  contract,  seems  to  have  first 
arisen  in  England,  in  the  year  1818,  in  Johnson  v.  The  Duke  of  Marl- 
borough, 2  Stark.  R.  313,  although  cases  of  altered  deeds  had  arisen 
long  before.  And  it  was  said  by  the  counsel  for  the  plaintiff,  that  it  is 
an  established  rule  of  evidence,  in  England,  in  the  case  of  deeds,  that 
an  alteration  in  them  is  presumed  to  be  made  before  they  were  exe- 
cuted. But  we  have  not  examined  that  question  ;  for  we  do  not  con- 
sider it  of  anj'  importance  in  the  present  case.  It  ma}'  be  remarked, 
however,  that  the  suggested  English  rule  as  to  deeds  has  more  than 
once  been  disregarded  by  the  courts  of  this  country.  The  first  case, 
so  far  as  we  know,  in  which  this  question  of  burden  of  proof,  or 
presumption,  as  to  alteration  of  instruments,  arose  in  the  United 
States,  was  in  1782,  in  Morris's  Lessee  v.  Vanderen,  1  Dall.  64, 
where  an  altered  deed  was  given  in  evidence.  McKean,  C.  J.,  said : 
"An  interlineation,  if  made  after  the  execution  of  a  deed,  will  avoid 
it ;  nor  is  it  to  be  presumed  to  have  been  made  before  ;  the  presumption 
is  the  contrary,  unless  otherwise  proved."  And  in  Jackson  v.  Osborn, 
2  Wend.  555,  the  Supreme  Court  of  New  York  held,  in  case  of  a  deed, 
that  ' '  when  nothing  appears  but  the  fact  of  an  erasure  or  interlinea- 
tion in  a  material  part,  of  which  no  notice  is  taken  at  the  time  of  exe- 
cution, it  is  a  suspicious  circumstance,  which  requires  some  explanation 
on  the  part  of  the  plaintiff ; "  thus  applying  to  a  deed  the  rule  applied 
in  England,  and  generally  in  this  country,  to  a  simple  contract.  See 
also  Jackson  v.  Jacoby,  9  Cow.  125 ;  Waring  v.  Smyth,  2  Barbour 
Ch.  Rep.  133 ;  Herrick  v.  Malin,  22  "Wend.  388 ;  Prevost  v.  Gratz, 
Peters,  C.  C.  369 ;  Davis  v.  Oliver,  1  Ridgew.  P.  C.  1,  15. 

Judgment  on  the  verdict} 


ELY  V.  ELY.  —  SAME  v.  SAME. 
Supreme  Judicial  Court  op  Massachusetts.     1856. 

[Beported  6  Gray,  439.] 

These  two  cases  were  tried  at  the  same  term  of  the  Court  of  Com- 
mon Pleas,  before  Sanger,  J. 

The  first  was  an  action  of  contract  upon  .i  promissory  note ;  the 
second  a  writ  of  entry  to  foreclose  a  mortgage  made  to  secure  that 
note.  .  .  . 

To  the  second  action,  the  defendant  pleaded  the  general  issue,  with 
a  denial  of  the  execution  of  the  mortgage. 

At  the  trial,  the  plaintiff  produced  the  mortgage,  and  called  the  sub- 
scribing witness,  who  testified  that  he  saw  the  defendant  sign.     Upon 

1  And  so  Bunt  v.  Gray,  85  N.  J.  Law,  227.  Compare  Hogan  v.  Merck.  Ins.  Co., 
81  Iowa,  321  (1890).  — Ed. 
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the  face  of  the  mortgage  there  appeared  to  be  interlined  a  clause  of 
general  warrant}' ;  and  also  other  interlineations,  alterations,  and 
erasures.  But  (as  the  bill  of  exceptions  stated),  "  the  defendant  not 
claiming  that  any  of  them  were  material,  except  the  interlineation  of 
the  warrant}-,  and  offering  no  extraneous  evidence  in  relation  to  the 
deed,  and  it  appearing  to  the  court  upon  inspection  that  the  interlinea- 
tions were  in  the  same  handwriting  and  ink,  and  that,  so  far  as  could 
be  judged  by  the  color  of  the  ink,  it  was  made  at  the  same  time  as  the 
rest  of  the  body  of  the  mortgage,  the  court  overruled  the  objection,  and 
allowed  the  mortgage  to  be  read  to  the  jury ;  and  afterwards,  among 
other  things,  instructed  the  jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  said  interlineations,  alterations,  and  erasures 
were  made  before  or  contemporaneously  with  the  execution  of  said 
mortgage ;  that,  in  the  absence  of  all  proof  to  the  contraiy,  as  fraud 
was  never  to  be  presumed,  the  presumption  of  law  was  that  the  inter- 
lineations, alterations,  and  erasures  were  made  prior  to  or  contempora- 
neously with  the  execution  of  the  mortgage."  The  jur}^  returned  a 
verdict  for  the  plaintiff.  ... 

The  defendant  alleged  exceptions. 

C.  A.  Winchester,  for  the  defendant. ;  E.  W.  Bond,  for  the  plaintiff. 

Dewey,  J.  .  .  .  Upon  the  question  of  interlineation,  the  judge  rightly 
instructed  the  jury ^ that  the  burden  of  proof  was  upon  the  plaintiff 
to  show  that  it  was  made  before  the  execution  and  deliverj'  of  the 
mortgage. 

But  the  further  instruction  that,  in  the  absence  of  all  proof  to  the 
contrary,  the  presumption  of  law  was  that  the  interlineations  and  alter- 
ations were  made  prior  to  or  contemporaneouslj-  with  the  execution  of 
the  mortgage,  was  wrong.  There  is  no  such  legal  presumption.  If  it 
were  so,  the  party  setting  up  the  instrument  might  alwaj-s  introduce 
the  instrument  as  a  genuine  one,  and  it  would  stand  as  such  if  no  evi- 
dence was  introduced  by  the  other  party  to  show  that  it  was  in  fact 
altered  after  the  execution.  Now  the  burden  is  on  the  party  offering 
the  instrument,  to  prove  the  genuineness  of  the  instrument,  and  that 
the  alterations  apparent  on  the  same  were  honestly  and  properlj'  made. 
To  what  extent  he  shall  be  required  to  introduce  evidence  will  depend 
upon  the  peculiar  circumstances  of  each  case.  The  alterations  may  be 
of  such  a  character  that  he  maj-  safely  rely  upon  the  paper  itself,  and 
the  subject-matter,  as  authorizing  the  inference  that  the  alteration  was 
made  before  the  execution,  or  maj'  introduce  some  very  slight  evidence 
to  account  for  the  apparent  interlineations.  But  there  is  no  presump- 
tion of  law,  either  that  the  alterations  and  interlineations  apparent  on 
the  face  of  a  deed  were  made  prior  to  the  execution  of  the  instrument, 
or  that  thej-  were  made  subsequently.  That  question  is  to  be  settled 
by  the  jury,  upon  all  the  evidence  in  the  ease  offered  by  the  parties, 
and  the  surrounding  circumstances,  including,  of  course,  the  character 
of  the  alterations  and  the  appearance  of  the  instrument  alleged  to  have 
been  altered.  Upon  this  ground,  the  exceptions  in  the  second  case 
must  be  sustained,  and  a  new  trial  had. 
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COMSTOCK  V.   SMITH. 

Supreme  Coukt  of  Michigan.   ,  1873. 

[Eeported  26  Mich.  306.  ]i 

A.  L.  Millard  and  G.  I.  Walker,  for  plaintiff  in  error.  Robinson 
<fc  Brooks  and  Andrew  Howell,  for  defendant  in  error. 

Graves,  J.  ...  In  the  probate  court  the  claim  was  preferred  by  a 
petition,  sworn  to  on  the  15th  of  December,  1868.  This  petition  set 
up  a  sale  by  Mrs.  Smith,  on  the  25th  of  January',  1866,  to  decedent 
and  one  Darius  C.  Jackson,  of  certain  oil  land,  an  oil  well  thereon,  and 
machinery,  and  some  personal  property,  all  in  Canada.  .  .  . 

On  the  trial  in  the  Circuit  Court,  the  defendant  in  error  based  her 
claim  exclusively  upon  a  clause  appearing  in  the  deed  made  by  herself 
and  husband  to  decedent  and  Darius  C.  Jackson,  and  which  reads  as 
follows  :  "  And  the  said  parties  of  the  third  part  shall  have  quiet  pos- 
session of  the  said  land,  free  from  all  incumbrances,  with  the  exception 
of  a  mortgage  thereon  from  the  parties  of  the  first  and  second  parts  to 
one  John  Decow,  upon  which  there  is  due  at  this  time,  three  thousand 
six  hundred  dollars,  which  sum  is  to  be  deducted  from  the  considera- 
tion hereinbefore  mentioned,  and  paid  by  the  parties  of  the  third  part 
to  the  said  mortgagee."  .  .  . 

The  deed  was  allowed  to  be  read  to  the  jury  against  an  objection  that 
the  concluding  paragraph  of  the  clause  before  quoted,  appeared  to  have 
been  written  on  an  erasure,  and  this  objection  is  still  urged.  .  .  . 

The  charges  given  and  refused  on  this  branch  of  the  case  require 
us  to  consider  upon  which  party  the  burden  of  proof  was  cast  to 
show  the  genuineness  of  the  writing,  and  to  decide  whether  either  party 
was  entitled  to  the  aid  of  a  presumption  of  law  which  must  be  quite,  if 
not  wholly,  decisive  of  the  controversy. 

"We  repeat  that  the  proceeding  had  for  its  object  the  establishment 
of  a  demand  against  the  estate,  and  that  the  claimant  brought  forward 
and  relied  on  the  clause  in  the  deed,  as  the  exclusive  basis  of  recovery. 
She  thereby  in  substance  averred  and  maintained  that  the  clause  was 
genuine.  The  administrator  contended  that  it  was  spurious.  An  issue 
was  thus  presented  for  the  jury,  upon  which  the  case  hinged,  and  the 
claimant  held  the  affirmative  of  that  issue.  Each  side  submitted  evi- 
dence upon  it ;  but,  as  the  claimant  held  the  aflirmative,  and  made  the 
document  her  witness,  the  burden  of  proof  was  upon  her,  and  she  was 
not  entitled  to  recover,  unless,  upon  the  whole  case,  and  after  making 
due  allowance  for  the  proof  given  by  the  estate,  and  all  evidence  in 
the  case,  from  whatever  source,  favoring  it,  the  evidence  preponderated 
in  favor  of  the  genuineness  of  the  controverted  writing.  All  will  ad- 
mit that  such  would  have  been  the  rule  if  the  cause  had  been  an  ordi- 

1  A  part  of  the  case  is  omitted. 
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nary  suit  to  recover  upon  a  written  instrument  whose  authenticitj'  was 
the  subject  of  dispute ;  and  no  reason  is  perceived  for  holding  the 
principle  inapplicable  here.  The  general  doctrine  was  clearly  recog- 
nized in  Sheldon  v.  Hawes,  15  Mich.  519. 

But  assuming  this  to  be  the  rule  upon  the  general  question  of  the 
burden  of  proof,  it  may  stiU  be  insisted  that  a  presumption  of  law  came 
in  aid  of  the  claimant,  and  referred  the  alleged  erasure,  if  shown,  and 
also  the  insertion  of  what  was  written  upou  it,  to  a  time  prior  to  the 
signing  of  the  deed. 

The  cases  bearing  upon  this  point  are  greatly  at  variance,  and 
there  is  no  possibility  of  reconciling  them.  Even  when  the  circum- 
stances have  been  so  far  similar  as  to  warrant  the  application  of  the 
same  rule,  dissimilar  views  have  been  advanced  and  maintained  with 
great  strength  of  reasoning.  Names  eminent  in  jurisprudence  stand 
opposed,  and  arguments  which  command  respect  lead  to  opposite  re- 
sults. The  most  that  can  be  done  in  the  present  instance  is  to  proceed 
upon  that  ground  which  appears  to  be  most  consistent  and  plain,  and 
the  most  likelj'  to  effectuate  justice. 

As  before  stated,  it  was  incumbent  on  the  claimant  to  establish  the 
genuineness  of  the  paper,  and  if  she  failed,  the  estate  was  entitled  to 
the  verdict. 

The  fate  of  the  particular  issue  depended  largelj',  if  not  wholly, 
upon  whether  the  controverted  writing  was  placed  in  the  deed  before  or 
after  its  execution,  and  if  the  law  presumed  that  it  was  placed  there 
before,  then  bj'  its  introduction  in  evidence  a  prima  facie  case  was 
made  for  the  claimant  on  this  point,  without  the  aid  of  any  explanatory 
or  assistant  evidence  whatever,  either  from  the  appearance  of  the  docu- 
ment or  otherwise,  and  the  burden  of  proof  was  practically-  cast  upon 
the  estate.  To  admit  the  presumption,  therefore,  in  this  case,  would 
involve  the  admission  of  a  consequence  at  variance  with  the  relations 
of  the  parties  to  the  issue,  and  to  each  other  as  litigants  in  the  actual 
controversy.  And  in  m^'  judgment  there  was  no  presumption  of  law 
that  the  writing  was  seasonably  or  unseasonably  made,  but  a  question 
of  fact  bound  up  in  the  issue,  and  to  be  judged  of  by  the  jury  on  the 
evidence.    Ely  v.  Ely,  6  Graj',  439. 

The  evidence  bearing  on  it  was  laid  before  the  jury,  and  the  constitu- 
ents of  that  evidence,  and  what  deductions  were  authorized,  as  well  as 
their  extent  and  force,  and  the  stringency  of  admissible  inferences, 
presented  matters  for  their  consideration  and  decision.  Thej-  had  the 
document  before  them  just  as  it  then  appeared,  and  thej'  had  a  large 
amount  of  evidence  of  different  kinds  and  from  various  sources,  bear- 
ing upon  its  authenticity,  and  it  was  their  province  and  their  duty  to 
take  the  whole,  including  the  appearance  of  the  paper,  and  analyze  and 
weigh  it,  and  make  such  reasonable  deductions  and  inferences  as  their 
knowledge  of  the  laws  of  human  conduct,  and  their  experience  and  ob- 
servation taught  and  approved. 

This  appears  to  me  to  be  the  view  required  by  the  case,  and  if  cor- 
rect, it  necessitates  a  new  trial. 
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Grossman  et  al.  v.  Ckossman  et  ah,  95  N.  Y.  145  (1884).  Appeal 
from  judgment  of  the  General  Term  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  upon  an  order  made  September  11,  1883, 
which  affirmed  a  decree  of  the  surrogate  of  the  county  of  Kings  denying 
an  application  to  revoke  the  probate  of  the  will  of  Henrj^  Grossman,  de- 
ceased.    (Reported  below,  30  Hun,  385.) 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Henry  L.  Clinton,  for  appellants. 

H.  W.  Bookstaver  and  James  R.  Steers,  Jr.,  for  respondents. 

Eakl,  J.  Henry  Grossman,  the  testator,  died  in  Januarj^,  1881, 
leaving  a  will  executed  in  duplicate.  The  duphcates  were  executed  at 
the  same  time,  with  the  same  subscribing  witnesses,  and  contained  the 
same  provisions,  and  the  same  language.  One  of  the  duplicates  was 
produced  before  the  surrogate,  and  was  duly  proved  and  admitted  to 
probate,  Januarj-  28,  1881.  Within  a  year  thereafter  several  of  the 
heirs  and  next  of  kin  of  the  testator  filed  allegations  against  the  validity 
of  the  will,  the  competency  of  its  proof,  and  the  mental  capacity  of  the 
testator,  under  the  provisions  of  the  Code  of  Civil  Procedure  (ss.  2647 
to  2653).  On  the  trial  of  these  allegations  before  the  surrogate,  the 
proponents  produced  their  testimony  in  support  of  the  will  and  rested. 
Among  their  proofs  was  the  duplicate  copy  of  the  will  executed  by  the 
testator,  which  they  otfered  in  evidence  for  the  purpose  of  showing  that 
it  was  identical  with  the  will  proved,  and  that  there  had  been  no  revo- 
cation of  the  will,  but  not  for  the  purpose  of  having  it  admitted  to  pro- 
bate as  a  will.  .  .  . 

In  the  duplicate  will  there  was  an  interlineation  of  the  name  of  one 
of  the  executors  which  had  apparently  been  left  out  in  copjing,  and  the 
interlineation  was  noted  at  the  bottom  of  the  will  before  the  attestation 
clause ;  and  it  was  there  said  that  the  interlineation  was  made  before 
the  execution.  The  interlineation  was  necessarN'  to  make  the  two  dupli- 
cates precisely  alike.  The  claim  on  the  part  of  the  contestants  is  that 
the  law  presumes  that  this  interlineation  was  made  after  execution,  and 
hence  that  without  any  explanatory  evidence  it  would  have  to  be  held 
that  these  were  not  duplicates ;  that  while  the  duplicate  admitted  to 
probate  contains  three  executors,  the  one  not  admitted  to  probate  con- 
tains but  two.  But  we  do  not  so  understand  the  law  in  this  State. 
Where  an  interlineation,  fair  upon  the  face  of  an  instrument,  is  entirel}' 
unexplained,  we  do  not  understand  that  there  is  any  presumption  that 
it  was  fraudulently  made  after  the  execution  of  the  instrument.  But 
here  the  interlineation  was  noted. at  the  bottom  of  the  instrument  before 
the  attestation  clause ;  and  so  too  the  interlineation  was  necessary 
to  make  it  a  duplicate,  which  it  was  evidentl}-  intended  to  be,  as  the 
papers  were  marked  on  the  back  "  done  in  duplicate."  Taking  all 
these  circ-Hmstanees,  there  was  suflflcient  to  cast  the  burden  ujjon  the 
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contestants    to    show    that    the    interlineation    was    fraudulent    and 
unauthorized. 

In  1  Greenleaf  (s.  564)  it  is  said  :  "  If  the  alteration  is  noted  in  the 
attestation  clause  as  having  been  made  before  the  execution  of  the  in- 
strument, it  is  sufficiently  accounted  for,  and  the  instrument  is  relieved 
from  that  suspicion  ;  and  if  it  appears  in  the  same  handwriting  and  ink 
with  the  body  of  the  instrument,  it  may  suffice."  And  again,  "  gener- 
ally speaking,  if  nothing  appears  to  the  contrary,  the  alteration  will  be 
presumed  to  be  contemporaneous  with  the  execution  of  the  instrument." 
In  Speake  v.  United  States,  9  Cranch,  37,  Story,  J.,  saj's :  "  The  fact 
that  there  is  an  erasure  or  interlineation  apparent  on  the  face  of  the 
deed  does  not,  of  itself,  avoid  it.  To  produce  this  effect,  it  must  be 
shown  to  have  been  made  under  circumstances  that  the  law  does  not 
warrant."  In  Bailey  v.  Taylor,  11  Conn.  531,  it  was  held  "  that  where 
there  is  an  erasure  or  alteration  in  an  instrument  under  which  a  party 
derives  his  title,  and  the  adverse  party  claims  that  such  erasure  or 
alteration  was  improperly  made,  the  jury  are,  from  all  the  circumstances 
before  them,  to  determine  whether  the  instrument  is  thereby  rendered 
invalid." 

Here,  from  all  the  circumstances,  it  was  at  least  for  the  surrogate  to 
determine  whether  this  interlineation  was  made  before  or  after  execu- 
tion ;  and  in  making  that  determination  he  was  bound  to  consider  the 
handwriting,  the  color  of  the  ink,  the  manner  of  the  interlineation,  the 
fact  that  it  was  noted  at  the  bottom  of  the  instrument,  and  that  it  was 
made  to  correspond  with  the  other  duplicate.  Where  an  interlineation 
or  erasure  in  a  will  is  fair  upon  its  face,  and  it  is  entirelj-  unexplained, 
there  being  no  circumstance  whatever  to  cast  suspicion  upon  it,  it 
would  not  be  proper  for  any  court  to  hold  that  the  alteration  was  made 
after  execution ;  but  if  there  are  any  suspicious  or  doubtful  circum- 
stances growing  out  of  the  mode  of  the  alteration,  the  ink  in  which  it 
was  made,  the  fact  that  it  was  in  favor  of  the  party  holding  the  instru- 
ment, and  that  it  is  not  noted  at  the  bottom,  then  these  and  all  the 
other  circumstances  must  be  submitted  as  questions  of  fact  to  be  de- 
termined by  the  court,  in  deciding  whether  the  alterations  were  made 
before  execution  or  not.  Here  there  was  at  least  enough,  if  any  evi- 
dence under  the  circumstances  was  required,  to  call  for  the  judgment 
of  the  surrogate,  and  his  decision  must  be  final.  .  .  . 

{^Judgment  affirmed.'] ' 

1  See  Wikoffs  Appeal,  15  Pa.  St.  281.  —  Ed. 
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SECTION  IV. 

THE  SO-CALLED    "  PAROL   EVIDENCE"   RULE. 


(A.)    VARIOUS    RULES    OF    SUBSTANTIVE    LAW,   COMMONLY 
EXPRESSED  IN  TERMS  OF  EVIDENCE. 

Note. 

Notwithstanding  the  phraseology  generally  employed  in  the  cases  relating  to 
■what  is  called  the  "  Parol  Evidence  "  Rule,  it  .seems  to  be  true  that  very  few  of  them 
illustrate  anything  in  the  law  of  evidence.  They  are  mainly  concerned  with  questions 
iibout  the  legal  effect  and  operation  of  given  extrinsic  facts,  under  rules  of  substantive 
law  relating  to  the  form  and  effect  of  certain  classes  of  documents,  or  else  with  the 
principles  governing  the  construction  of  documents,  and  not  with  the  merely  eviden- 
tial quality  or  operation  of  the  extrinsic  facts  in  question.  As  when  it  is  said  that 
parol  evidence  is  not  admissible  to  add  to  a  will ;  a  form  of  saying  that  you  cannot 
give  effect  to  anything  as  being  part  of  a  will,  which  has  not  the  required  form  of  a 
will.  The  reason  that  the  evidence  is  not  admissible  is  that  the  fact  which  it  tends  to 
prove  is  of  no  importance.  Whenever  the  substantive  law  does  give  effect  to  such  a 
fact,  as  in  cases  of  fraud,  then,  of  course,  it  may  be  proved.  But  the  rules  of  evi- 
dence are  in  no  respect  different  in  the  two  cases ;  the  difference  is  that  a  ground  of 
action  or  defence  is  open  in  one  case  which  is  not  open  in  the  other. 

The  citations  which  follow  are  chosen  with  a  view  to  hring  out  certain  important 
discriminations,  and  to  illustrate  that  small  part  of  this  general  topic  which  really  be- 
longs to  the  law  of  evidence. 

The  Statute  of  Fines,  1  St.  of  the  Realm,  128  (1299),  recites,  in  substance,  that 
fines  levied  in  the  King's  Court  purport  to  and  do  put  an  end  to  suits,  and  are  there- 
fore called  "fines  ;  "  but  that,  for  some  time  past,  the  parties  to  fines  and  their  heirs, 
contrary  to  the  old  laws  and  customs  of  the  realm,  have  been  admitted  to  avoid  and 
annul  them,  alleging  that  they  were  always  seised  of  the  land  in  question  or  a  part  of 
it ;  and  thus  fines  lawfully  levied  have  been  often  annulled  by  juries  falsely  suborned 
and  maliciously  procured.  Thereupon  it  is  enacted  that  hereafter  no  such  exceptions, 
or  answers,  or  submitting  them  to  juries,  shall  be  allowed.  And  the  justices  are 
ordered  to  see  that  fines  hereafter  levied  shall  be  openly  and  solemnly  read,  and  that 
all  pleas  shall  cease  while  this  is  going  on. 

"  If  a  man  levy  a  fine  of  my  lands  by  my  name,  I  shall  have  no  other  remedy  than 
a  writ  of  deceit  by  which  I  shall  recover  damages  according  to  my  loss."  —  Per  New- 
ton, C.  J.  .  .  .  "And  such,"  adds  the  Reporter,  "was  the  opinion  of  all  the  court." 

—  r.  B.  19  H.  VI.,  44,  93  (1440). 

By  1596,  it  was  thought  possible  to  vacate  the  fine  in  such  a  case.  — Hubert's  Case, 
Cro.  El.  631. 

"  If  a  stranger  make  conusance  of  a  fine  of  my  land,  or  of  a  deed,  in  the  name  of 
Robert  Danby,  and  it  be  entered  of  record  and  there  be  no  other  Robert  Danbies  but 
myself,  I  shall  be  estopped  forever  ;  in  that  case  I  have  no  remedy.  Bnt  if  there  be 
two  Robert  Danbies,  and  one  of  them  make  conusance  of  a  matter  whereby  I  am  dam- 
aged, I  can  show  that  I  am  not  the  same  person,  but  that  there  is  another  Robert." 

—  Per  Danby,  J.,  Y.  B.Si  H.  VI.,  19,  36  (1455).     Compare  Fitz.  Feff.  56  (1373). 
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"  Aad  the  Lord  Keeper  of  the  Great  Seal  [in  a  case  of  fraud,  in  1601-1602]  thinking 
and  considering  of  the  great  mischiefs  which  might  ensue  by  such  practices,  and  on 
the  other  side  considering  that  fines  with  proclamations  are  the  general  assurances  of 
the  realm,  referred  this  case  (being  a  thing  of  great  importance  and  consequence) 
to  the  consideration  of  the  two  Chief  Justices,  Popham  and  Anderson  ;  and  after  con- 
ference between  them  they  thought  it  necessary  that  all  the  Justices  of  England  and 
Barons  of  the  Exchequer  should  be  assembled  for  the  resolution  of  this  great  case.  And 
accordingly  in  this  same  term,  all  the  Judges  of  England  and  the  Barons  of  the  Ex- 
chequer met  at  Serjeant's  Inn  in  Fleet  Street,  at  two  several  days,  where  the  case  was 
debated  among  them.  And  at  length  it  was  resolved,  by  the  two  Chief  Justices,  Pop- 
ham  and  Anderson,  and  by  Gawdy  and  Walmesly,  and  all  the  other  Justices  of  Eng- 
land and  Barons  of  the  Exchequer  (except  two),  that  the  plaintiff  was  not  barred  by 
the  said  fine  with  proclamations.  .  .  .  And  as  to  that  which  was  objected,  that  it 
would  be  mischievous  to  avoid  fines  on  such  bare  averments  ;  it  was  answered,  that  it 
would  be  a  gi-eater  mischief.  ...  if  fines  levied  by  such  covin  and  practice  should  bind  ; 
such  objection  may  be  made,  and  if  a  fine  be  levied  to  secret  uses  to  deceive  a  pur- 
chaser, an  averment  of  fraud  may  be  taken  against  it  by  the  stat.  of  27  Eliz.  cap  4. 
So  if  a  fine  be  levied  on  an  usurious  contract,  it  may  be  avoided  by  averment  by  the 
statute  of  13  Eliz.  cap.  8.  And  Sir  Tho.  Egerton,  Lord  Keeper  of  the  Great  Seal,  com- 
mended this  resolution  of  the  Justices  and  agreed  in  opinion  with  them."  —  Fermor's 
Case,  3  Coke,  77  b.-80  (1601-1602). 

"  If  I  make  you  a  deed  on  certain  conditions,  and  deliver  the  deed  to  you,  and  you 
use  it  against  me  contrary  to  the  conditions,  I  shall  never  have  advantage  of  them  un- 
Jess  I  had  them  in  writing  ;  and  it  will  be  adjudged  my  own  folly  that  I  did  not  have 
them  written."  — Per  Babington,  C.  J.,  V.  B.  8  H.  VI.,  26,  15  (1429-1430).  That 
this  was  not  always  so,  see  a  case  of  1292,  in  Y.  B.  20  &  21  Edw.  I.,  259,  where  it  was 
held  otherwise. 

"  All  and  every  person  and  persons  having  .  .  .  any  manors,  lands,  [&c.]  .  .  .  shall 
have  full  and  free  liberty,  power,  and  authority  to  give,  dispose,  will,  and  devise  .  .  . 
by  his  last  will  and  testament  in  writing  ...  all  his  manors,  lands,  [&o.]  or  any  of 
them  at  his  free  will  and  pleasure."  ...  —  St.  of  Wills,  32  H.  VIII.,  c.  1,  ss.  1  and 
2  (1540).     And  so  St.  34  &  35  H.  VIII.,  c.  5. 

"  From  and  after  the  said  four  and  twentieth  day  of  June  [1677]  all  devises  and  be- 
quests of  any  lands  or  tenements,  devisable  either  by  force  of  the  statute  of  wills,  or  by 
this  statute,  or  by  force  of  the  customs  of  Kent,  or  the  customs  of  any  borough,  or  any 
other  particular  customs,  shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed  in  the  presence  of  the  said  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void  and  of  none  effect."  —  Stat,  of 
Frauds,  29  Car.  II.,  c.  3,  s.  5  (1676). 

"  No  action  shall  be  brought  whereby  to  charge  [&c.],  .  .  .  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." — lb.  s.  4.  And  compare  ib.  s.  17,  and 
elsewhere. 

Brrtt  v.  Rigdon,  Plow.  340  (1568).  In  replevin,  "all  the  justices  unanimously 
argued  and  agreed  that  the  devisor's  saying  to  Thomas  Brett,  the  son,  that  he  should 
be  his  heir,  and  should  have  all  the  lands  and  tenements  which  the  said  Henry  should 
have  had  by  his  last  will,  if  he  had  survived  the  devisor,  was  of  no  effect  in  law,  and 
that  no  regard  ought  to  be  given  to  it,  inasmuch  as  it  was  not  written  in  his  last  will. 
For  the  said  statutes  of  32  and  34  H.  8,  give  liberty  and  authority  to  every  one  to 
devise  his  lands  by  his  last  will  and  testament  in  writing.  In  which  case  all  that  can 
make  the  devise  effectual  ought  to  be  in  writing.  And  if  the  rest  which  is  in  writing  is 
not  sufficient  to  make  the  land  pass  without  the  words  spoken  to  Thomas,  the  son,  then 
it  follows  that  the  substantial  matter  which  shoidd  make  the  land  pass,  is  not  written. 
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but  rests  in  words  only,  and  is  not  within  the  statute,  for  no  will  is  within  the  statute 
but  that  which  is  in  writing,  which  is  as  much  as  to  say,  that  all  which  is  eifectual  and 
to  the  purpose  must  be  in  writing,  without  seeking  aid  of  words  not  written.  And 
herein  all  the  justices  agreed.  Wherefore  inasmuch  as  Thomas  Brett,  the  plaintiff, 
has  sued  a  replevin  of  his  cattle  taken,  and  the  defendant  has  not  shown  a  good  right 
or  title  in  himself  to  take  them,  because  he  has  not  shown  a  good  right  or  title  in 
Thomas  Brett,  the  son,  who  was  his  lessor,  and  who  is  a  stranger  to  Thomas  Brett,  the 
plaintiff,  .  .  .  the  justices  awarded,  the  same  Trinity  Term  in  which  they  argued, 
that  the  plaintiff  should  recover  his  damages." 

The  Lord  Chbtney's  Case,  5  Co.  68  (1591).  Sir  Thomas  Cheyney,  Knt.,  Lord 
Warden  of  the  Cinque  Ports,  1  Eliz.  made  his  will  in  writing,  and  thereby  devised  to 
Henry  his  son,  divers  manors,  and  to  the  heirs  of  his  body,  the  remainder  to  Thomas 
Cheyney  of  Woodley,  and  to  the  heirs  male  of  his  body,  on  condition  ' '  that  he  or  they, 
or  any  of  them,  shall  not  alien,  discontinue,  &c."  And  it  was  a  question  in  the  Court 
of  Wards,  between  Sir  Thomas  Perot,  heir  general  to  the  Lord  Warden,  and  divers  of 
the  purchasers  of  Sir  Tho.  Cheyney,  if  the  said  Sir  Tho.  should  be  received  to  prove  by 
witnesses,  that  it  was  the  intent  and  meaning  of  the  devisor  to  include  his  son  and 
heir  within  these  words  of  the  condition  (he  or  they),  and  not  only  to  restrain  Thomas 
Cheyney  of  Woodley  and  his  heirs  males  of  his  body  ;  but  Wray  and  Anderson,  Chief 
Justices,  on  conference  had  with  other  Justices,  resolved,  that  he  should  not  be  received 
to  such  averment  out  of  the  will,  for  the  will  concerning  lands,  &c.  ought  to  be  in 
writing,  and  the  construction  of  wills  ought  to  be  collected  from  the  words  of  the  will 
in  writing,  and  not  by  any  averment  out  of  it ;  for  it  would  be  full  of  great  inconve- 
nience, that  none  should  know  by  the  written  words  of  a  will,  what  construction  to 
make,  or  advice  to  give,  but  it  should  be  controlled  by  collateral  averments  out  of  the 
will.  .  .  . 

Mbees  et  al.  v.  Ansell  et  al.,  3  Wils.  275  (1771).  Trespass  qvjire  dauswm  fregit, 
treading  down  the  grass,  digging  the  soil,  &c.  in  Millcroft  ;  the  defendant  pleaded,  1st, 
Not  guilty.  2d,  A  license.  This  cause  was  tried  at  the  last  assizes  before  Lord  Mans- 
field, when  a  verdict  was  found  for  the  defendant.  And  now  Serjeants  Leigh  and 
Glynn  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  upon  this  ground,  viz.  that 
Lord  Mansfield  admitted  parol  evidence  to  be  given  at  the  trial,  which  contradicted  an 
agreement  in  writing,  to  which  the  same  person  who"  was  admitted  to  give  such  parol 
evidence  was  a  subscribing  witness  and  had  himself  the  custody  of  the  written 
agreement. 

Upon  Lord  Mansfield's  report,  the  facts  appearing  upon  the  trial  were,  that  Meres 
and  H.  had  the  occupation  of  certain  closes  of  land  of  Meres,  called  Millcroft  and  Bore- 
ham's  Field,  and  that  the  defendant  Ansell  and  his  partner  came  to  this  agreement 
with  them  by  a  memorandum  in  writing,  signed  by  all  the  said  four  parties,  and  at- 
tested by  one  Joseph  Matthews,  whereby  it  was  agreed,  by  defendant  Ansell  and  his 
partner,  to  exchange  their  copper-mill,  &c.  with  Meres  and  H.,  in  consideration  of  the 
grass  and  vesture  of  hay,  to  be  taken  by  Anseli  and  partner  from  off  Boreham's 
Meadow,  and  articles  were  to  be  made  accordingly  ;  this  was  in  the  year  1765,  but  no 
mention  in  the  agreement  is  made  of  the  close  called  Millcroft,  in  which,  &c.  and  only 
a  special  particular  interest  in  Boreham  Meadow. . 

It  further  appears  by  Lord  Mansfield's  report,  that  the  defendant  Ansell  and  his 
servants  by  his  order  walked  in  Millcroft,  and  trod  down  the  grass  there  growing  as 
high  as  their  knees,  on  purpose  to  have  it  determined  at  law,  whether  the  defendant 
Ansell  and  partner  were  not  entitled  to  the  possession  of  Millcroft  as  well  as  the  hay  of 
Boreham  Meadow  ;  so  that  here  is  a  clear  trespass  proved. 

Matthews,  the  subscribing  witness,  was  subpoenaed  to  give  evidence  on  the  part  of 
the  defendant,  but  was  Called  by  the  plaintiff,  when  he  produced  and  proved  the  writ- 
ten agreement,  and  further  deposed,  that  it  was  at  the  same  time  (when  the  written 
agreement  was  made)  agreed  by  the  parties  by  parol,  that  Ansell  and  partner  should 
not  only  have  the  hay  from  off  Boreham  Meadow,  but  also  the  whole  possession  of  the 
soil  and  produce  both  of  Boreham  Meadow  and  Millcroft ;  and  the  report  further  says. 
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that  there  was  another  witness  to  prove  the  same  matter.  The  defandant  called  no 
witness,  whereupon  it  was  left  to  the  jury,  who  found  a  verdict  for  the  defendant,  and 
Lord  Mansfield  reports  he  is  not  dissatisfied  with  the  verdict. 

Serjeant  Burland,  for  the  defendant,  submitted  it  to  the  court,  that  Matthews  was 
the  plaintiff's  witness,  and  that  what  he  had  deposed  extra  the  written  agreement  was 
no  more  than  an  explanation  thereof,  which  was  frequently  admissible  ;  but. 

Per  Curiam.  —  "We  are  all  clearly  of  opinion,  that  the  verdict  is  wrong,  and  mu.st  be 
set  aside  ;  that  no  parol  evidence  is  admissible  to  disannul  and  substantially  to  vary  a 
,  written  agreement ;  the  parol  evidence  in  the  present  case  totally  annuls  and  substan- 
tially alters  and  impugns  the  written  agreement.  Indeed  in  some  cases  of  wills  and 
deeds,  where  there  are  two  Johns  named,  or  two  Blackacres  mentioned,  parol  evidence 
may  be  admitted  to  explain  which  John,  or  which  Blackacre,  was  meant  and  intended 
by  the  will  or  deed.  The  rules  of  evidence  are  universally  the  same  in  courts  of  law 
and  courts  of  equity.  Suppose  a  bill  in  equity  was  to  be  brought  by  the  defendant 
to  have  a  specific  performance  of  this  agreement,  the  court  would  not  admit  parol 
evidence. 

You  cannot  depart  from  the  writing,  but  may  argue  touching  the  operation  thereof. 
If  a  man  agrees  in  writing  to  sell  Blackacre  for  £1000,  shall  parol  evidence  he  admitted 
that  he  intended  Whiteacre  should  also  pass  ?  Cei-tainly  it  shall  not.  This  appeared 
to  be  a  wilful  trespass  ;  no  license  was  proved  ;  the  agreement  only  extends  to  taking 
the  hay  of  Boreham  Meadow,  and  expressio  miius  est  exclusio  alterius.  Upon  the  whole 
we  have  not  the  least  doubt  but  that  there  ought  to  be  a  new  trial.  So  Per  totarii 
curiam  a  new  trial  was  granted. 

"  Contracts  in  writing  are  not  recognized  by  the  common  law  as  a  distinct  form  of 
contract.  Contracts  under  seal  are  necessarily  expressed  in  writing  in  the  form  of  a 
deed.  Contracts  of  record  are  entered  in  writing  upon  the  rolls  of  a  court  of  record. 
Simple  contracts  may  be  made  by  writing  ;  but  whether  they  are  so  or  not,  they  are 
described  by  the  general  term  parol  contracts,  importing  only  that  they  are  made  by 
mere  agreement  and  not  by  deed  under  seal.  Accordingly,  in  pleading  at  common  law, 
it  was  not  necessary  to  allege  that  a  simple  contract  was  made  in  writing,  although  it 
might  be  required  to  be  so  by  law,  the  writing  being  matter  of  evidence  only.  In 
pleading  in  equity  it  was  different,  and  an  allegation  of  an  agreement  without  stating 
it  to  be  in  writing  was  taken  as  meaning  no  more  than  an  agreement  in  fact,  and  if  it 
was  required  by  law  to  be  in  writing,  the  allegation  might  be  met  by  demurrer  as  insuf- 
ficient. ...  It  may  be  observed  that  the  above  use  of  the  word  parol  is  strictly  tech- 
nical. As  applied  to  evidence  it  is  frequently  used  to  mean  oral,  as  distinguished  from 
written  evidence ;  and  with  reference  to  written  documents  it  is  often  used  to  include 
all  evidence  extrinsic  to  the  writing.  Thus,  a  simple  contract  within  the  Statute  of 
Frauds  is  a  parol  contract  at  common  law  ;  under  the  statute  parol  or  unwritten  evi- 
dence is  not  admissible  to  prove  it  ;  and  if  it  has  been  reduced  into  writing,  the  contents 
of  the  written  contract  cannot  be  varied  by  parol  or  extrinsic  evidence."  —  Leake,  Dig. 
Cont.  169. 


ELLIOTT  et  al.  v.  PEIESOL'S   LESSEE  et  al. 

Supreme  Court  of  the  United  States.     1828. 

[Reported  1  Pet.  328.]  ^ 

Writ  of  error  to  the  Circuit  Court  of  Kentucky 

Mr.  Wirt,  Attorney-General,  for  the  plaintiffs  in  error ;  Mr.  WicJc- 
liffe,  for  the  defendants  in  error.  .  .  . 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court :  — 

1  A  part  of  the  case  is  omitted. 
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This  is  an  action  of  ejectment,  brought  in  the  Circuit  Court  for  the 
district  of  Kentuckj-,  by  the  lessors  of  the  defendant  in  error  and 
against  the  plaintiffs  in  error,  who  were  defendants  in  the  Court  below. 

The  lessors  of  the  plaintiff  in  that  Court  claimed  the  land  in  contro- 
versy as  heirs-at-law  of  Sarah  G.  Elliott,  formerly  Sarah  G.  Peart,  de- 
ceased, who,  in  her  lifetime,  had  intermarried  with  the  defendant, 
James  Elliott.  The  defendants  claimed  by  virtue  of  a  deed  of  con- 
veyance made  by  James  Elliott  and  Sarah  G.  Elliot  his  wife,  in  her 
lifetime,  to  Benjamin  Elliott,  and  a  deed  reconveying  the  land  from 
Benjamin  Elliott  to  James  Elliott. 

On  the  trial  of  the  general  issue  between  the  parties,  the  defendants 
took  a  bill  of  exceptions  to  certain  opinions  of  the  Court  in  overruling 
motions  made  by  the  defendants  for  instructions,  &c.,  and  in  granting 
instructions  to  the  jury,  moved  by  the  plaintiff,  in  the  progress  of  the 
trial ;  and  a  verdict  and  judgment  having  been  rendered  against  the 
defendants,  they  have  brought  the  case  before  this  Court  by  writ  of 
error.  .   .  . 

After  the  defendants  had  closed  the  evidence  on  their  side,  which 
was  as  above  stated,  the  Court,  upon  the  motion  of  the  plaintiff's 
counsel,  instructed  the  jury  that  the  parol  evidence  which  had  been 
given  on  the  part  of  the  defendants,  conducing  to  show  a  privy  exam- 
ination of  Mrs.  Elliott,  was  incompetent  for  that  purpose  ;  that  a  privy 
examination  and  acknowledgment  of  a  feme  covert,  so  as  to  pass  or 
convey  her  estate,  could  not,  legally,  be  proved  by  parol  testimony, 
but  by  record  ;  and  that  although  they  might  believe,  from  the  parol 
evidence,  that  said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  all 
due  form  of  law,  upon  her  privy  examination,  and  all  proper  explana- 
tions given  to  her,  yet  it  constituted  no  defence  to  the  action  unless 
such  privy  examination  had  been  duly  certified  and  recorded. 

The  Court  further  instructed  the  jurj'  that  the  certificate  of  the  ac- 
knowledgment of  said  deed  by  Elliott  and  wife,  and  the  after  cer- 
tificate, by  order  of  the  County  Court,  of  her  privy  examination,  were 
not  sufficient  in  law  to  pass  her  estate,  because  the  first  shows  no 
privy  examination,  and  the  County  Court  had  no  jurisdiction  to  order 
the  second  to  be  made.  To  all  which  opinions  and  decision  of  the 
Court  the  defendants  except,  &c.  ... 

We  now  proceed  to  an  examination  of  the  questions  arising  out  of 
the  instructions  given  to  the  jury,  on  the  motion  of  the  plaintiffs,  in  re- 
lation to  the  deed  of  James  Elliott  and  Sarah  G.  Elliott  his  wife  to 
Benjamin  Elliott,  set  up  by  the  defendants  in  their  defence. 

The  general  question  involved  in  the  first  instruction  is,  can  the  privy 
examination  and  acknowledgment  of  a  deed  by  a  feme  covert  so  as 
to  pass  or  convey  her  estate  be  legally  proved  by  parol  testimony? 
We  hold  that  they  cannot. 

By  the  principles  of  the  common  law  a  married  woman  can,  in  gen- 
eral, do  110  act  to  bind  her;  she  is  said  to  be  sub potestate  viri,  and 
subject  to  his  will  and  control.    Her  acts  are  not  like  those  of  infants 
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and  some  other  disabled  persons,  voidable  only,  but  are,  in  general, 
absolutely  void  ab  initio. 

In  Virginia  and  Kentucky,  the  solemn  modes  of  conveyance  bj'  fine 
and  common  recovery  have  never  been  in  common  use ;  and  in  those 
States  the  capacity  of  2,  feme  covert  to  convey  her  estate  by  deed  is  the 
creature  of  statute  law  ;  and  to  make  her  deed  effectual  the  forms  and 
solemnities  prescribed  bj'  the  statutes  must  be  pursued. 

The  Virginia  statute  of  1748  (c.  1),  after  making  provisions  to  en- 
able/ernes  coverts  to  convey  their  estates  by  deed,  upon  acknowledg- 
ment and  privy  examination  according  to  the  prescribed  forms,  in  the 
7th  section  has  these  words  :  "  Whereas,  it  has  always  been  adjudged 
that  where  any  deed  has  been  acknowledged  bj-  a  feme  covert,  and  no 
record  made  of  her  privy  examination,  such  deed  is  not  binding  upon 
the  feme  and  her  heirs."  The  8th  section  enacts  and  declares,  "  That 
the  law  herein  shall  always  be  held  according  to  the  said  judgments, 
and  shall  never  hereafter  be  questioned,  &c." 

This  law  was  adopted  by  Kentucky  at  her  separation  from  Virginia, 
and  is  understood  never  to  have  been  repealed. 

The  4th  section  of  the  Kentucky  statute  of  1796  (see  1  Litt.  Laws, 
p.  569)  provides  for  the  privy  examination  and  acknowledgment  of 
femes  coverts  in  open  court,  and  where  they  cannot  conveniently  attend  ; 
authorizes  a  commission  to  issue  to  two  justices  to  take  and  certify  the 
acknowledgment  and  privy  examination,  and  declares  that,  "  In  either 
case,  the  said  writing  acknowledged  by  the  husband  and  proved  by 
witnesses  to  be  his  act,  and  recorded,  together  with  such  privy  exam- 
ination and  acknowledgment,  &c.,  shall  not  only  be  sufficient  to  convey 
or  release  any  right  of  dower,  &c. ,  but  be  as  effectual  for  every  other 
purpose  as  if  she  were  an  unmarried  woman." 

The  1st  section  of  this  act  authorizes  clerks  of  the  County  Courts, 
General  Court,  and  Court  of  Appeals  to  take,  in  their  offices,  the  ac- 
knowledgment or  proof  of  the  execution  of  deeds,  and  to  record  them, 
upon  acknowledgments  or  proofs  so  taken  by  themselves  ;  but  did  not 
authorize  them  to  take  the  acknowledgment  and  privy  examination  of 
femes  coverts. 

But  by  a  subsequent  statute,  clerks  are  authorized  to  take  in  their 
offices  the  "  acknowledgment  of  all  deeds  according  to  law."  And  the 
Act  of  1810  (4  Litt.  Ky.  Laws,  165),  which  authorizes  the  clerk  of  one 
county  to  take  and  certify  the  acknowledgment  of  a  deed  to  be  recorded 
by  the  clerk  of  another  county  where  the  land  lies,  &c.  declares,  that 
"if  the  due  acknowledgment  or  privy  examination  of  the  wife,  &c. 
shall  have  been  taken,  &c.  by  the  clerk  receiving  the  acknowledgment 
of  the  deed,  &c.  and  that  being  duly  certified  with  the  deed,  and  re- 
corded, shall  transfer  such  wife's  estate,  &c."  as  fully  as  if  the  exami- 
nation had  been  made  by  the  Court,  or  the  clerk  in  whose  office  the 
deed  shall  be  recorded. 

It  is  bj-  construction  of  these  last  recited  laws  that  the  clerks  are 
held  in  Kentucky  to  be  authorized  to  take  the  acknowledgments  and 
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privy  examinations  of  femes  coverts  in  all  cases  of  deeds  made  by  them 
and  their  husbands. 

The  Kentucky  statutes  above  recited  show  clearly  that  the  legislature 
of  that  State  has  never  lost  sight  of  the  principle  declared  by  the  Vir- 
ginia statute  of  1748  :  "  That  when  any  deed  has  been  acknowledged 
by  a  feme  covert,  and  no  record  made  of  her  privy  examination,  such 
deed  is  not  binding  upon  the  feme  and  her  heirs." 

What  the  law  requires  to  be  done  and  appear  of  record,  can  only  be 
done  and  made  to  appear  bj'  the  record  itself,  or  an  exemplification  of 
the  record.  It  is  perfectly'  immaterial  whether  there  be  an  acknowl- 
edgment or  privy  examination  in  fact  or  not,  if  there  be  no  record 
made  of  the  privy  examination  ;  for,  by  the  express  provisions  of  the  law. 
it  is  not  the  fact  of  privy  examination  merely,  but  the  recording  of  the 
fact,  which  makes  the  deed  effectual  to  pass  the  estate  of  a  feme  covert. 

It  is  now  only  necessary  to.  state  the  second  instruction  given  to  the 
jury  on  the  plaintiffs'  motion,  to  manifest  its  entire  correctness.  It  was, 
"  that  the  first  certificate  of  the  acknowledgment  and  recording  of  the 
deed  of  Elliott  and  wife  was  not  sufllcient  in  law  to  pass  her  estate, 
because  it  showed  no  privy  examination  of  the  yfewie."  .  .  . 

It  is  the  opinion  of  this  Court  that  there  is  no  error  in  the  judgment 
and  proceedings  of  the  Circuit  Court,  and  the  same  are  aflSrmed,  with 
costs.^ 


EARL   OF    NEWBURGH    v.   COUNTESS    DOWAGER    OF 
NEWBURGH. 

Chancery.     1820. 

[Reported  5  Madd.  364.] 

The  late  Earl  of  Newburgh,  having  estates  in  the  counties  of  Sussex, 
Gloucester,  and  elsewhere,  gave  instructions  to  his  solicitor  to  prepare 
a  will,  which  inter  alia  was  to  give  to  his  wife,  the  Countess  Dowager 
of  Newburgh,  an  estate  for  life  in  Iiis  estates  in  the  counties  of  Sussex 

1  "  Jurisdiction  of  the  cause  and  parties  is  essential  to  the  conclusiveness  of  a  judg- 
ment or  decree.  To  acquire  jurisdiction  of  the  defendant,  it  is  necessary  that  in  some 
appropriate  way  he  be  notified  of  the  pendency  of  the  suit.  If  upon  inspection  of  the 
record,  it  appears  that  no  such  notice  has  been  given,  the  judgment  or  decree  is  void. 
On  the  other  hand,  if  it  be  a  judgment  or  decree  of  a  domestic  court  of  general  juris- 
diction, and  the  record  declares  that  notice  has  been  given,  such  declaration  cannot  be 
contradicted  by  extraneous  proof.  In  such  cases  the  judgment  or  decree  is  sustained, 
not  because  a  judgment  rendered  without  notice  is  good,  but  because  the  law  does  not  per- 
mit the  introduction  of  evidence  to  overthrow  that  which,  for  reasons  of  public  policy, 
it  treats  as  absolute  verity.  The  record  is  conclusively  presumed  to  speak  the  truth, 
and  can  be  tried  only  by  inspection.  This  results  from  the  power  of  the  court  to  pass 
upon  every  question  which  arises  in  the  cause,  including  the  facts  necessary  to  the  ex- 
ercise of  its  jurisdiction,  and  as  to  which,  therefore,  its  judgment,  unless  obtained  by 
fraud  or  collusion,  is  binding,  until  reversed,  on  every  other  court."  —  Wilcher  et  al.  v. 
Robertson,  78  Va.  p.  616  (1884).  — Ed. 
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and  Gloucester.  The  solicitor  prepared  a  will  in  writing  accordinglj-, 
and  the  same  was  afterwards  laid  before  an  eminent  convej-ancer  to 
settle.  By  some  accident,  the  word  "  Gloucester  "  was  struck  out  by 
the  conveyancer,  and  the  person  who  made  the  fair  copj-  of  the  will, 
changed  the  word  "  counties "  into  "countj-,"  and  the  will,  as  fairlj' 
copied,  omitted  therefore  altogether  the  estate  for  life  to  the  Countess 
Dowager,  in  the  county  of  Gloucester. 

At  the  time  Lord  Newburgh  executed  the  will,  the  solicitor  who 
attended  the  execution  had  with  him  the  abstract  of  the  will  as  origi- 
nally prepared,  and  the  will  was  not  itself  read,  but  this  abstract,  which 
represented  that  a  life  estate  was  given  to  Lady  Newburgh,  as  well  in 
Gloucester  as  in  Sussex ;  and  Lord  Newburgh  executed  the  will, 
believing  that  it  followed  the  abstract. 

The  first  bill  was  filed  for  the  execution  of  the  trusts  of  the  will  as 
they  actually  appeared  upon  the  face  of  the  will.  The  second  bill  was 
by  the  Countess  Dowager  of  Newburgh,  stating  the  omission  of  her 
life  estate  in  Gloucester,  and  praj'ing,  that  the  mistake  in  that  respect 
might  be  rectified,  and  that  the  trusts  of  the  vrill  might  be  executed 
with  such  correction. 

The  first  question  was,  whether  the  evidence  on  the  part  of  the 
Countess  Dowager  of  Newburgh  could  be  received  for  the  purpose  of 
correcting  the  mistake  ? 

The  Vice-Chancellor  refused  the  evidence  ;  because,  admitting  it  to 
be  clearly  made  out  that  the  mistake  existed,  this  court  had  no  author- 
ity to  correct  the  will  according  to  the  intention.  The  will  executed 
with  that  omission  was  certainlj'  not  the  will  of  the  devisor,  and  so  it 
must  be  found  b}'  a  jurj'  upon  the  facts  stated  as  to  the  Gloucester 
estate  ;  but  the  court  could  not  for  that  reason  set  up  the  intention  of 
the  testator,  which,  bj'  mistake,  he  had  been  prevented  from  carrying 
into  execution,  as  if  he  had  actually  executed  that  intention  in  the 
forms  prescribed  by  the  StatutS  of  Frauds.  To  assume  such  a  jurisdic- 
tion would,  in  effect,  be  to  repeal  the  Statute  of  Frauds  in  all  cases 
where  a  devisor  failed  to  comply  with  the  statute  by  mistake  or  acci- 
dent, and  to  operate  this  repeal,  by  admitting  parol  evidence  of  the 
intention  of  the  devisor,  which  it  was  the  verj'  object  of  the  statute  to 
avoid.  That  this  case  bore  no  analogy  to  cases  where  the  devisee  or 
heir  prevented  another  gift  in  the  will,  by  undertaking  to  perform  it. 
There,  the  statute  was  in  no  manner  broken  in  upon ;  but  this  court, 
in  respect  of  the  fraud  attempted,  fastened  that  trust  upon  the  estate 
which  in  equity  and  conscience  attached  upon  it.  That,  admitting  that 
voluntarj'  conveyances  might  be  corrected,  upon  the  principle  that  as 
between  volunteers  this  court  would  not  permit  a  claim  proceeding 
upon  mistake  ;  as  to  which  two  cases  were  cited ;  yet  this  principle  had 
no  application  to  the  case  of  wills,  for  the  difficulty  was  not  that  the 
will  was  a  voluntary  instrument,  but  that  there  could  be  no  will  without 
the  forms  of  the  Statute  of  Frauds,  and  the  disappointed  intention  had 
not  those  forms.     That  if  any  party  asked  the  same,  he  was  ready  to 
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direct  an  issue  to  try  whether  this  was  the  will  of  the  testator  as  to  the 
Gloucester  estate,  and  upon  this  issue  the  evidence  tendered  would  be 
admissible.  No  such  issue  was  asked ;  and  the  case  was  sent,  as 
to  several  questions  of  legal  construction,  to  the  Court  of  King's 
Bench.  .  .  . 

The  case  was  afterwards  reheard  before  the  Vioe-Chancellor,  and  it 
was  then  suggested,  as  the  result  of  the  convej-ancer's  evidence,  that 
there  was  no  omission  in  the  will,  but  that  the  error  was  owing  to  the 
introduction  of  a  passage  which  he  had  first  written,  and  afterwards 
struck  through  with  a  pen,  but  had  been  copied  by  mistake  in  the  fair 
will ;  and  it  was  contended  there  ought,  therefore,  to  be  an  issue  to 
try  whether  those  words,  so  introduced  by  mistake,  were  part  of  the 
will. 

The  Vice-Chancellor  thought  that  if  such  a  case  had  been  originally 
made,  they  would  have  been  entitled  to  such  an  issue ;  but  that  such 
case  being  in  direct  opposition  to  the  allegations  upon  the  record,  he 
could  not  entertain  it. 


MILLER  V.  TRAVERS.i 

Chancery.     1832. 

■"    [Reported  8  Bing.  244.] 

TiNDAL,  C.  J.  In  this  case  the  plaintiff,  John  Riggs  Miller,  filed  his 
bill  against  the  defendants  for  the  purpose  of  establishing  the  will  of  the 
late  Sir  John  Edward  Riggs  Miller,  Bart.,  and  for  carrying  into  execu- 
tion the  trusts  thereof.  One  of  the  defendants,  Elizabeth  Wheatlej', 
was  the  sister  and  heiress-at-law  of  the  testator.  And  upon  the  hear- 
ing of  the  cause  before  his  Honor  the  Vice-Chancellor,  after  the  answers 
of  the  several  defendants,  and  amongst  others,  the  answer  of  the  de- 
fendant, Elizabeth  Wheatley,  had  been  put  in,  and  witnesses  examined, 
his  Honor  ordered,  amongst  other  things,  "That  the  parties  should 
proceed  to  a  trial  at  law  on  the  following  issue,  viz. :  Whether  Sir  John 
Edward  Riggs  Miller,  Bart.,  did  devise  his  estates  in  the  county  of 
Clare,  and  in  the  county  of  Limerick,  and  in  the  city  and  countj^  of  the 
city  of  Limerick,  or  either  and  which  of  them,  to  the  trustees  mentioned 
in  his  will,  and  their  heirs  ;  "  in  which  issue  the  plaintiff  in  the  cause 
was  to  be  the  plaintiff,  and  the  heiress-at-law  and  her  husband 
defendants. 

I  The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  Chief  Baron  of 
the  Court  of  Exchequer,  Lord  Ltndhurst,  having  been  called  on  to  assist  the  Lord 
Chancellor  in  the  case  of  Miller  v.  Travers  et  al.,  their  joint  opinion  was  delivered  as 
above  in  the  Court  of  Chancery,  by  the  Lord  Chief  Justice,  on  the  28th  of  January. 
As  this  opinion  is  on  a  subject  strictly  relating  to  proceedings  at  common  law,  and  the 
case,  which  is  fully  stated  above  by  the  Lord  Chief  Justice,  is  of  the  highest  impor- 
tance, it  has  been  thought  advisable  to  give  it  a  place  in  these  reports. 
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Against  this  part  of  the  decree  the  defendant,  Elizabeth  Wheatley, 
has  appealed,  and  praj's  a  rehearing  of  the  cause  so  far  as  respects 
that  part. 

Upon  the  hearing  of  this  petition  of  appeal,  the  Lord  Chancellor  has 
been  pleased  to  request  the  assistance  of  the  Lord  Chief  Baron  and 
myself;  probably  foreseeing,  as  the  case  has  appeared  in  the  result, 
that  the  propriety  of  directing  an  issue,  at  least  as  to  the  devise  of  the 
estates  in  the  county  of  Clare,  which  was  the  main  point  in  contention 
between  these  parties,  would  depend  upon  the  nature  of  the  evidence  to 
be  brought  forward  by  the  plaintiff,  upon  whom  the  aflSrmative  in  such 
issue  would  rest. 

For  if  the  evidence,  and  the  onlj-  evidence  which  can  possibly  be 
brought  forward  by  the  plaintiff  in  support  of  his  proposition,  is  of  such 
a  nature  and  description  as  to  be  inadmissible  at  the  trial  of  the  cause, 
it  would  be  the  dutj-  of  this  Court  to  refuse  the  issue,  it  being  mani- 
festly to  the  advantage  of  both  parties  that  such  question  should  be  de- 
cided in  the  first  instance  by  the  judge  sitting  in  equity,  rather  than 
that  the  very  same  question  should  be  decided  upon  the  verj'  same 
principles  of  evidence  by  the  judge  at  Nisi  Prius,  after  an  expense  and 
delay  that  must  be  worse  than  useless  to  all  concerned  in  the  suit. 

Now  the  main  question  between  the  parties,  and  which  has  formed 
the  principal  subject  of  argument  before  us,  is  this,  Whether  parol  evi- 
dence is  admissible  to  show  the  testator's  intention  that  his  real  estates 
in  the  county  of  Clare  should  pass  by  his  will?  .There  is  a  subordinate 
question  as  to  the  due  execution  of  one  sheet  of  the  will,  to  which  we 
shall  afterwards  advert,  and  upon  which  question  an  issue  of  a  different 
and  more  limited  form  than  that  which  has  been  at  present  directed, 
may  perhaps  properly  be  granted,  if  the  plaintiff  thinks  fit  to  insist  upon 
it ;  but  the  great  contention  between  the  parties  is  upon  the  question 
above  proposed,  as  to  the  admissibility  of  parol  evidence  with  respect 
to  the  estates  in  Clare. 

This  question  arises  upon  facts,  either  admitted  or  proved  in  the 
cause,  which  are  few  and  simple. 

The  testator  bj'  his  will,  dulj-  executed,  devised  "  all  his  freehold  and 
real  estates  whatsoever,  situate  in  the  count}-  of  Limerick,  and  in  the 
citj'  of  Limerick,"  to  certain  trustees  therein  named  and  their  heirs.  At 
the  time  of  making  his  will  he  had  no  real  estate  in  the  countj'  of 
Limerick,  but  he  had  a  small  real  estate  in  the  city  of  Limerick,  and 
considerable  real  estates  situate  in  the  county  of  Clare. 

The  real  estate  in  the  citj-  of  Limerick  is  admitted  to  have  passed 
under  the  devise  ;  but  the  plaintiff  contends  that  he  is  at  liberty  to  show 
by  parol  evidence  that  the  testator  intended  his-  estates  in  Clare  also  to 
pass  under  the  same  devise. 

The  general  character  of  the  parol  evidence  which  the  plaintiflF  con- 
tends he  is  at  liberty  to  produce,  in  order  to  establish  such  intention  in 
the  devisor,  is  this ;  first,  that  the  estate  in  the  city  of  Limerick  is  so 
small  and  so  disproportioned  to  the  nature  of  the  charges  laid  upon  it, 
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and  the  trusts  which  are  declared,  as  to  make  it  manifest  there  must 
have  been  some  mistake  ;  and  in  order  to  show  what  that  mistake  was, 
the  plaintiff  proposes  to  prove  that  in  the  copj-  of  the  will  which  had 
been  submitted  to  the  testator  for  his  inspection,  and  had  been  ap- 
proved and  returned  by  him,  the  devise  in  question  stood  thus:  "All 
my  freehold  and  real  estates  whatsoever  situate  in  the  counties  of  Clare, 
Limerick,  and  in  the  city  of  Limerick ;  "  that  the  testator  directed  some 
alterations  to  be  made  in  other  parts  of  his  will,  and  that  the  same  copy 
of  the  will,  accompanied  with  a  statement  of  the  proposed  alterations, 
was  sent  by  the  testator's  attorney  to  his  conveyancer,  in  order  that 
such  alterations  might  be  reduced  into  proper  form  ;  and  that  upon  such 
occasion  the  conveyancer,  besides  making  the  alterations  directed,  did 
by  mistake,  and  without  any  authority,  strike  out  the  words  "  counties 
of  Clare,"  and  substitute  the  words  "  county  of"  in  lieu  thereof,  so  as 
to  leave  the  devise  in  question  in  the  same  precise  form  as  it  now  stands 
in  the  executed  will.  The  plaintiff  further  proposes  to  prove  that  a  fair 
copy  of  the  will  so  altered  was  sent  to  the  testator,  who,  after  having 
kept  it  by  him  for  some  time,  executed  the  same  in  the  manner  required 
by  law,  without  adverting  to  the  alteration  above  pointed  out.  Indeed, 
without  entering  more  minutely  into  the  detail  of  the  evidence,  it  may 
be  taken,  for  the  purpose  of  the  argument,  that  if  parol  evidence  was 
admissible  by  law,  the  evidence  tendered  in  this  case  would  be  sufficient 
to  establish,  beyond  contradiction,  the  intention  of  the  testator  to  have 
been  to  include  his  estates  in  Clare  in  the  devise  to  the  trustees.  Upon 
the  fullest  consideration,  however,  it  ai)pears  to  the  Lord  Chief  Baron 
and  myself,  that  admitting  it  maj'  be  shown  from  the  description  of  the 
property  in  the  cit}'  of  Limerick  that  some  mistake  may  have  arisen, 
yet,  still,  as  the  devise  in  question  has  a  certain  operation  and  effect, 
namel3',  the  effect  of  passing  the  estate  in  the  city  of  Limerick,  and  as 
the  intention  of  the  testator  to  devise  anj-  estate  in  the  county  of  Clare 
cannot  be  collected  from  the  will  itself,  nor  without  altering  or  adding 
to  the  words  used  in  the  will,  such  intention  cannot  be  supplied  by  the 
evidence  proposed  to  be  given. 

It  may  be  admitted  that  in  all  cases  in  which  a  difficulty  arises  in  ap- 
plying the  words  of  a  will  to  the  thing  which  is  the  subject-matter  of 
the  devise,  or  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity 
which  is  introduced  bj''  the  admission  of  extrinsic  evidence,  maj'  be  re- 
butted and  removed  by  the  production  of  further  evidence,  upon  the 
same  subject,  calculated  to  explain  what  was  the  estate  or  subject-mat- 
ter reaily  intended  to  be  devised,  or  who  was  the  person  really  intended 
to  take  under  the  will ;  and  this  appears  to  us  to  be  the  extent  of  the 
maxim  "  Ambiguitas  verborum  latens  verificatione  suppletur." 

But  the  cases  to  which  this  construction  applies  will  be  found  to 
range  themselves  into  two  separate  classes,  distinguishable  from  each 
other,  and  to  neither  of  which  can  the  present  case  be  referred.  The 
first  class  is,  where  the  description  of  the  thing  devised,  or  of  the  de- 
visee, is  clear  upon  the  face  of  the  will ;  but  upon  the  death  of  the  tes- 
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tator  it  is  found,  that  there  are  more  than  one  estate  or  sabject-matter 
of  devise,  or  more  than  one  person  whose  description  follows  out  and 
fills  the  words  used  in  the  will.  As  where  the  testator  devises  his 
manor  of  Dale,  and  at  his  death  it  is  found  that  he  has  two. manors  of 
that  name,  South  Dale  and  North  Dale  ;  or  where  a  man  devises  to  his 
son  John,  and  he  has  two  sons  of  that  name.  In  each  of  these  cases 
respectively  parol  evidence  is  admissible  to  show  which  manor  was  in- 
tended to  pass,  and  which  son  was  intended  to  take.  Bac.  Max.  23  ;  Hob. 
Eep.  32  ;  JEdward  Altham's  Case,  8  Rep.  155.  The  other  class  of 
cases  is  that  in  which  the  description  contained  in  the  will  of  the  thing 
intended  to  be  devised,  or  of  the  person  who  is  intended  to  talce,  is 
true  in  part,  but  not  true  in  every  particular.  As  where  an  estate  is 
devised  called  A.,  and  is  described  as  in  the  occupation  of  B.,  and  it 
is  found,  that  though  there  is  an  estate  called  A.,  yet  the  whole  is  not 
in  B.'s  occupation  ;  or  where  an  estate  is  devised  to  a  person  whose 
surname  or  Christian  name  is  mistaken  ;  or  whose  description  is  imper- 
fect or  inaccurate  ;  in  which  latter  class  of  cases  parol  evidence  is  admis- 
sible to  show  what  estate  was  intended  to  pass,  and  who  was  the  devisee 
intended  to  take,  provided  there  is  sufficient  indication  of  intention  ap- 
pearing on  the  face  of  the  will  to  justify  the  application  of  the  evidence. 

But  the  case  now  before  the  Court  does  not  appear  to  fall  within 
either  of  these  distinctions.  There  are  no  words  in  the  will  which  con- 
tain an  imperfect,  or,  indeed,  any  description  whatever  of  the  estates  in 
Clare.  The  present  case  is  rather  one  in  which  the  plaintiff  does  not 
endeavor  to  apply  the  description  contained  in  the  will  to  the  estates  in 
Clare,  but  in  order  to  make  out  such  intention  is  compelled  to  introduce 
new  words  and  a  new  description  into  the  bodj-  of  the  will  itself 

The  testator  devises  all  his  estates  in  the  county  of  Limerick  and  the 
city  of  Limerick.  There  is  nothing  ambiguous  in  this  devise  on  the 
face  of  the  will.  It  is  found,  upon  inquir}',  that  he  has  propert}-  in 
the  city  of  Limerick  which  answers  to  the  description  in  the  will,  but  no 
property  in  the  count}'.  This  extrinsic  evidence  produces  no  ambiguitj-, 
no  difficulty  in  the  application  of  the  words  of  his  will  to  the  state  of 
the  property  as  it  reallj-  exists.  The  natural  and  necessary'  construc- 
tion of  the  will  is,  that  it  passes  the  estate  which  he  has  in  the  city  of 
Limerick,  but  passes  no  estate  in  the  count}-  of  Limerick,  where  the 
testator  had  no  estate  to  answer  that  description. 

The  plaintiff,  however,  contends  that  he  has  a  right  to  prove  that  the 
testator  intended  to  pass  not  only  the  estate  in  the  city  of  Limerick, 
but  an  estate  in  a  countj'  not  named  in  the  will,  namely,  the  county  of 
Clare,  and  that  the  will  is  to  be  read  and  construed  as  if  the  word 
Clare  stood  in  the  place  of  or  in  addition  to  that  of  Limerick. 

But  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic 
evidence  to  apply  the  intention  of  the  testator,  as  it  is  to  be  collected 
from  the  will  itself,  to  the  existing  state  of  his  property  ;  it  is  calling  in 
extrinsic  evidence  to  introduce  into  the  will  an  intention  not  apparent 
upon  the  face  of  the  will.    It  is  not  simply  removing  a  difficulty  aris- 
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ing  from  a  defective  or  mistaken  description ;  it  is  making  tlie  will 
speak  upon  a  subject  on  wiiich  it  is  altogetlier  silent,  and  is  the  same 
in  eflfect  as  tlie  filling  up  a  blank  whicii  the  testator  might  have  left  in 
his  will.  It  amounts,  in  short,  by  the  admission  of  parol  evidence,  to 
the  making  of  a  new  devise  for  the  testator,  which  he  is  supposed  to 
have  omitted. 

Now,  the  first  objection  to  the  introduction  of  such  evidence  is  that 
it  is  inconsistent  with  the  rule,  which  reason  and  sense  laj-  down,  and 
which  has  been  universally  established  for  the  construction  of  wills, 
namelj',  that  the  testator's  intention  is  to  be  collected  from  the  words 
used  in  the  will,  and  that  words  which  he  has  not  used  cannot  be 
added.     Denn  v.  JPage,  3  T.  R.  87. 

But  it  is  an  objection  no  less  strong  that  the  only  mode  of  proving 
the  alleged  intention  of  the  testator  is,  by  setting  up  the  draft  of  the 
will  against  the  executed  will  itself.  As,  however,  the  copy  of  the  will 
which  omitted  the  name  of  the  county  of  Clare  was  for  some  time  in 
the  custodj-  of  the  testator,  and,  therefore,  open  for  his  inspection,  which 
copy  was  afterwards  executed  by  liim  with  all  the  formalities  required 
by  the  Statute  of  Frauds,  the  presumption  is  that  he  must  have  seen  and 
approved  of  the  alteration,  rather  than  that  he  overlooked  it  by  mis- 
take. It  is  unnecessary'  to  advert  to  the  danger  of  allowing  the  draft 
of  the  will  to  be  set  up  as  of  greater  authoritj-  to  evince  the  intention 
of  the  testator  tlian  the  will  itself,  after  the  will  has  been  solemnly  ex- 
ecuted, and  after  the  death  of  the  testator.  If  such  evidence  is  admis- 
sible to  introduce  a  new  subject-matter  of  devise,  why  not  also  to 
introduce  the  name  of  a  devisee  altogether  omitted  in  the  will?  If  it  is 
admissible  to  introduce  new  matter  of  devise,  or  a  new  devisee,  why 
not  to  strike  out  such  as  are  contained  in  the  executed  will  ?  The  effect 
of  such  evidence  in  either  case  would  be,  that  the  will,  though  made  in 
form  bj'  the  testator  in  his  lifetime,  would  reall^^  be  made  bj'  the  attor- 
ney after  his  death ;  that  all  the  guards  intended  to  be  introduced  by 
the  Statute  of  Frauds  would  be  entirely  destroj^ed,  and  the  statute  itself 
virtually  repealed. 

And  upon  examination  of  the  decided  cases  on  which  the  plaintiff  has 
relied  in  argument,  no  one  will  be  found  to  go  the  length  of  supporting 
the  proposition  which  he  contends  for ;  on  the  contrary,  they  will  all  be 
found  consistent  with  the  distinction  above  adverted  to,  —  that  an  un- 
certainty which  arises  from  applying  the  description  contained  in  the 
will  either  to  the  thing  devised  or  to  the  person  of  the  devisee,  may  be 
helped  by  parol  evidence  ;  but  that  a  new  subject-matter  of  devise,  or  a 
new  devisee,  where  the  will  is  entirely  silent  upon  either,  cannot  be  im- 
ported by  parol  evidence  into  the  will  itself.  .  .  .  [The  following  cases 
were  then  considered,  viz. :  I^owe  v.  Lord  Huntingtower,  4  Russ.  581  n. ; 
Stauden  v.  Stauden,  2  Ves.  jr.  589  ;  Mosley  v.  Massey,  8  East,  149  ; 
Selwood  V.  Mildmay,  3  Ves.  jr.  306 ;  Ooodtitle  v.  Southern,  1  M.  & 
S.  299  ;  Day  v.  Trigg,  1  P.  Wms.  286.] 

But  neither  of  these  cases  afford  any  authority  in  favor  of  the  plain- 
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tiff;  they  decide  onl}-  that  where  there  is  a  sufHcient  description  in  the 
will  to  ascertain  the  thing  devised,  a  part  of  the  description  which  is 
inaccurate  maj'  be  rejected,  not  that  anything  may  be  added  to  the  will ; 
thus  following  the  rule  laid  down  b^'  Anderson,  C.  J.,  in  Godb.  Eep. 
131,  "An  averment  to  take  away  surplusage  is  good,  but  not  to  in- 
crease that  which  is  defective  in  the  will  of  the  testator." 

On  the  contrary,  the  cases  against  the  plaintiff's  construction  appear 
to  bear  more  closely  on  the  point.  In  the  first  place,  it  is  well  estab- 
lished that  where  a  complete  blank  is  left  for  the  name  of  a  legatee  or 
devisee,  no  parol  evidence,  however  strong,  will  be  allowed  to  fill  it  up 
as  intended  by  the  testator.  Sunt  v.  Hort,  3  Bro.  C.  C.  311,  and  in 
many  other  cases. 

Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  per- 
son of  the  devisee  or  the  estate  or  thing  devised  which  is  left  altogether 
in  blank.  And  it  requires  a  very  nice  discrimination  to  distinguish  be- 
tween the  case  of  a  will,  where  the  description  of  the  estate  is  left  alto- 
gether in  blank,  and  the  present  case,  where  there  is  a  total  omission 
^f  the  estates  in  Clare. 

In  the  case  of  Doe  d.  Oxenden  v.  Chichester,  4  Dow.  P.  C.  65,  it 
was  held  by  the  House  of  Lords,  in  affirmance  of  the  judgment  below, 
that  in  the  case  of  a  devise  of  "  my  estate  of  Ashton,"  no  parol  evi- 
dence was  admissible  to  show  that  the  testator  intended  to  pass  not 
onh'  his  lands  in  Ashton,  but  in  the  adjoining  parishes,  which  he  had 
been  accustomed  to  call  by  the  general  name  of  his  Ashton  estate. 

The  Chief  Justice  of  the  Common  Pleas,  in  giving  the  judgment  of 
all  the  judges,  saj's,  "  If  a  testator  should  devise  his  lands,  of  or  in 
Devonshire  or  Somersetshire,  it  would  be  impossible  to  say  that  you 
ought  to  receive  evidence  that  his  intention  was  to  devise  lands  out  of 
those  counties."  Lord  Eldon,  then  Lord  Chancellor,  in  page  90  of  the 
Report,  had  stated  in  substance  the  same  opinion.  The  case  so  put  by 
Lord  Eldon  and  the  Chief  Justice  is  the  very  case  now  under  discussion. 

But  the  case  of  Newburgh  v.  JSfewburgh,  decided  in  the  House  of 
Lords  on  the  16th  of  June,  1825,  appears  to  be  in  point  with  the  pres- 
ent. In  that  case  the  appellant  contended  that  the  omission  of  the 
word  "  Gloucester"  in  the  will  of  the  late  Lord  Newburgh  proceeded 
upon  a  mere  mistake,  and  was  contrary  to  the  intention  of  the  testator, 
at  the  time  of  making  his  will,  and  insisted  that  she  ought  to  be  allowed 
to  prove,  as  well  from  the  context  of  the  will  itself  as  from  other  ex- 
trinsic evidence,  that  the  testator  intended  to  devise  to  her  an  estate 
for  life  as  well  in  the  estates  in  Gloucester,  which  was  not  inserted  in 
the  will,  as  in  the  county  of  Sussex,  which  was  mentioned  therein. 

The  question,  "  whether  parol  evidence  was  admissible  to  prove  such 
mistake,  for  the  purpose  of  correcting  the  will  and  entitling  the  appel- 
lant to  the  Gloucester  estate,  as  if  the  word  '  Gloucester '  had  been  in- 
serted in  the  will,"  was  submitted  to  the  judges,  and  Lord  Chief  Justice 
Abbott  declared  it  to  be  the  unanimous  opinion  of  those  who  had  heard 
the  argument  that  it  could  not. 
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As  well,  therefore,  upon  the  authority  of  the  cases,  and  more  par- 
ticularly of  that  which  is  last  referred  to,  as  upon  reason  and  principle, 
we  think  the  evidence  offered  by  the  plaintiff  would  be  inadmissible 
upon  the  trial  of  the  issue,  and  that  it  would  therefore  be  useless  to 
grant  the  issue  in  the  terms  directed  by  the  Vice-Chancellor. 

Upon  the  second  point  that  has  been  made,  namely,  whether  the 
sheet  of  the  will  numbered  20  forms  any  part  of  the  will,  —  although 
we  cannot  but  form  a  strong  opinion  from  the  evidence  in  the  cause  as 
to  the  result  of  such  an  issue,  still  as  it  is  a  question  merely  of  fact,  and 
one  upon  which  by  possibility  further  evidence  might  be  produced,  we 
think  an  issue  might  properly  be  allowed,  directed  and  limited  to  the 
precise  investigation  of  that  single  fact. 

Some  aigiiments  were  offered  bj-  the  plaintiff's  counsel  upon  the  con- 
struction of  the  will  from  the  context  of  the  whole  instrument ;  and  it 
was  contended  that  without  the  introduction  of  any  extrinsic  evidence, 
the  estates  in  Clare  would  pass  under  the  will ;  but  as  the  state  of  the 
cause  at  the  time  of  the  hearing  did  not  admit  of  such  discussion,  and 
as  the  counsel  for  the  defendants  disclaimed  entering  upon  it  at  present, 
we  have,  in  fact,  not  heard  the  parties  on  that  point,  and  we  therefore 
think  it  right  to  forbear  offering  any  opinion  thereon. 

The  Lord  Chancellor  expressed  his  concurrence  in  the  opinion  de- 
livered as  above,  and  after  adverting  to  some  of  the  cases  cited,  said  : 
The  result  will  be  that  the  issue  cannot  be  granted  as  ordered  by  his 
Honor  the  Vice-Chancellor ;  but  upon  the  other  point,  whether  the  sheet 
marked  No.  20  formed  a  part  of  the  will  at  the  time  of  the  execution, 
the  parties,  if  they  think  it  worth  their  while,  may  have  an  issue. 

Whether  the  whole  instrument  taken  together,  and  without  going  out 
of  it,  was  sufficient  to  pass  the  estates  in  Clai-e,  is  a  point  which  has 
not  been  argued  here,  and  on  which  we  give  no  opinion. 

Order  of  the  Vice-  Chancellor  reversed} 

1  See  Wig.  Extr.  Ev.  pi.  177.  In  ih.  pi.  146,  it  is  said:  "In  a  case  (with  a  copy 
of  which,  and  of  the  opinions  upon  it,  the  writer  of  this  work  has  been  favored),  a 
testator  devised  his  estate  in  the  county  of  A.,  to  B.  and  her  heirs.  The  testator  had 
not,  at  the  time  of  making  his  will,  any  estate  in  the  county  of  A.  He  had  estates  in 
four  other  counties,  C,  D.,  E.,  and  F.  The  estate  intended  for  B.  was  in  the  county  of  E. 
The  evidence  by  which  it  was  proposed  to  prove  the  intention,  consisted  of  the  instruc- 
tions given  for  preparing  the  will ;  the  declarations  of  the  testator  made  to  his  steward  ; 
and  a  letter  he  wrote  to  B.  about  the  time  of  making  his  will.  Tlie  opinions  of  seve- 
ral gentlemen  of  the  first  professional  eminence,  two  of  whom  now  fill  high  judicial  sta- 
tions in  this  country,  were  taken  upon  this  case,  and  all  agreed  in  thinking  the  evidence 
admissible.  The  case'of  Beaumont  v.  Fell  was  referred  to  by  one  of  them  as  a  case  in 
point. 

"  The  Vice-Chancellor,  on  the  8th  July,  1830,  decided  a  case.  Miller  v.  Travers, 
which  went  the  full  length  of  the  MS.  case  which  has  been  stated,  and  in  its  circum- 
stances was  scarcely  distinguishable  from  it.  .  .  .  The  Vice-Chancellor,  upon  a  review 
of  the  authorities,  was  of  opinion  that  such  evidence  was  admissible,  and  directed  an 
issue  upon  that  principle." 

At  pi,  193,  it  is  added:  "The  MS.  case  {supra,  pi.  146)  is  clearly  overruled  by 
Miller  v.  Travers  [on  appeal,  8  Bing.  244],  and  the  two  subsequent  cases  of  Gord  v. 
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GUARDHOUSE  et  al.  v.  BLACKBURN  et  al. 
Court  of  Probate.     1866. 

[Reported  L.  B.  \  P.  &  D.  109.] 

The  defendants  in  this  case  were  the  executors  under  the  will  and 
codicil  of  Mrs.  Hannah  Jameson,  late  of  Netherton,  in  Cumberland, 
who  died  on  the  29th  of  August,  1863.  The  plaintiffs  were  the  residu- 
ary legatees  named  in  her  will.  The  will  was  dated  the  30th  of  Maj-, 
1851,  and  the  codicil  the  13th  of  April,  1852,  and  both  were  proved  in 
common  form  by  the  defendants,  in  October,  1863.  The  probate  had 
since  been  called  in  by  the  plaintiffs,  and  the  will  and  codicil  were  pro- 
pounded by  the  defendants  in  the  ordinary  declaration. 

By  the  will  the  testatrix  disposed  of  three  different  estates,  called 
Folds,  Scales,  and  Stainton ;  the  estate  of  Scales  she  charged  with 
legacies  to  the  amount  of  £500,  and  that  of  Stainton  with  eight  legacies 
or  the  amount  of  £100  each.  She  duly  executed  a  codicil  to  her  will  in 
the  following  terms  :  — 

"This  is  a  codicil  to  the  will  of  me  Hannah  Jameson,  of,  &c.,  which 
will  bears  date  the  30th  day  of  May,  1851.  I  revoke  the  bequest  of 
£100  therein  made  to  my  nephew,  Edward  Blackburn,  and  in  lieu 
thereof  I  give  him  £200.  I  give  and  bequeath  the  legacj-  or  sum  of 
six  hundred  pounds,  equally,  unto,  between,  and  amongst  the  tlierein 
named  Samuel  Jameson,  John  Jameson,  Dorothy  Smith,  Margaret 
Armstrong,  Jane  Jameson,  and  Marj'  Ann  Jameson ;  the  said  Jane 
Jameson  and  Mary  Ann  .Jameson  taking  one-fifth  share  only,  upon  the 
same  conditions,  and  under  the  same  limitations  in  all  respects  as  I 
have  in  my  said  will  devised  mj'  estate  of  Folds  in  their  favor.  I 
release  and  discharge  mj'  said  estate  from  the  payment  of  the  legacies 
therein  given  to  mj'  executors,  and  I  direct  all  the  legacies  therein  and 
herein  given  (and  not  revoked)  to  be  paid  out  of  my  personal  estate. 
In  all  other  respects  I  ratify  my  said  will.  In  witness  whereof,  1  have 
hereunto  set  my  hand,  this  13th  day  of  April,  1852.    Hannah  Jameson." 

The  plaintiffs  admitted  the  due  execution  of  the  will  and  codicil,  and 
the  only  question  raised  by  them  was  as  to  whether  the  words  "  therein 
and,"  at  the  end  of  the  codicil,  were  entitled  to  probate.     By  their  plea 

Needs,  and  Eiscoclcs  v.  Hiscoclcs.''  [In  a  note.]  —  "  One  of  the  learned  judges,  whose 
opinion  upon  this  MS.  case  is  referred  to  [above]  has  since  informed  the  writer  that  he 
now  considers  that  opinion  erroneous." 

Sir  J.  F.  Stephen,  in  the  preface  to  the  third  edition  of  his  Digest  of  the  Law  of  Evi- 
dence, p.  xxxvii,  among  other  suggestions  for  amending  the  law  of  evidence,  says; 
"  Why  should  it  not  be  permissible  to  give  the  same  evidence  for  the  purpose  of  re- 
forming a  mistake  in  a  will  as  for  the  purpose  of  reforming  a  mistake  in  an  agreement 
in  writing  ?  There  is  no  real  fear  that  the  Court  would  not  be  sufficiently  jealous 
on  the  subject."  In  reality,  it  is  not  the  law  of  evidence  that  stands  in  the  way  of 
this —  Ed. 
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they  denied  that  the  codicil,  as  executed,  expressed  the  wishes  and 
intentions  of  the  deceased ;  and  alleged  that  she,  having  a  mind  to 
alter  her  will,  sent  for  William  Carrick,  her  solicitor,  and  gave  him 
instructions  for  a  codicil,  which  he  reduced  into  writing,  and  which  in- 
structions were  pleaded  ;  which,  after  giving  and  revoking  the  legacies 
mentioned  in  the  codicil  as  executed,  concluded,  "  And  I  charge  all  the 
said  legacies  on  my  personal  estate."  That  the  said  William  Carrick, 
intending  to  prepare  the  said  codicil  for  execution,  and  to  make  a  few 
verbal  alterations  only,  wrote  out  the  paper  propounded,  but  that  he 
inadvertently,  or  by  mistake,  and  without  any  instructions  whatever  to 
that  effect  from  the  deceased,  wrote  the  words,  "And  I  direct  all  the 
legacies  therein  and  herein  given  (and  not  revoked)  to  be  paid  out  of 
my  personal  estate,"  in  lieu  of  "  and  I  charge  all  the  said  legacies  on 
my  personal  estate."  That  the  effect  of  the  said  words,  "  therein 
and,"  which  had  the  effect  of  discharging  the  estate  of  Scales  of  legacies 
to  the  amount  of  £500,  and  the  estate  of  Stainton  of  the  payment  of 
legacies  to  the  amount  of  £800,  was  not  observed  hj  the  said  William 
Carrick,  nor  bj'  the  deceased,  when  she  executed  the  codicil,  and  th^t 
the  said  paper  writing,  containing  the  words  "therein  and,"  was  not 
the  codicil  of  the  said  deceased. 

William  Carrick  said  in  examination  :  He  took  the  instructions  from 
the  testatrix  by  word  of  mouth,  at  her  residence,  and  wrote  them  down 
in  her  presence  on  the  draft.  The  draft  was  intended  to  be  copied  for 
execution.  From  the  draft  he  prepared  in  her  presence  a  copy  for  exe- 
cution for  her,  varying  in  a  few  particulars  from  the  draft,  but  not  in 
substance,  until  he  came  to  the  words  in  dispute.  He  read  over  the 
draft  to  her,  and  asked  if  it  was  as  she  intended  it.  She  expressed 
herself  satisfied  with  it.  He  read  the  copy  over  to  her,  so  that  she 
could  understand  it.  She  said  nothing,  but  proceeded  to  execute  it. 
He  retained  the  codicil  in  his  custody  until  the  deceased's  death.  She 
gave  him  no  instructions  to  discharge  the  real  estates  of  Scales  and 
Stainton  from  the  legacies  of  £1,300  ;  and  he  had  no  instructions  from 
her  to  insert  the  words  "  therein  and."  He  inserted  them  b}'  inadver- 
tence. Her  attention  was  not  particularly  directed  to  them,  and  his 
attention  was  first  directed  to  them  after  her  death. 

Cur.  adv.  vult. 

Dr.  Deane,  Q.  C.  {Dr.  Tristram  with  him),  for  the  defendants. 
Dr.  SpinJcs  {Mounsey  with  him),  for  the  plaintiffs. 

Sir  J.  P.  Wilde.  The  plaintiffs  have  cited  the  defendants  to  bring 
in  the  probate  of  the  will  and  codicil  of  Mrs.  Hannah  Jameson,  that  it 
may  be  cancelled.  The  defendants  have  propounded  these  papers  for 
probate ;  and  the  plaintiffs  contend  that  the  words  ' '  therein  and " 
ought  to  be  expunged  from  the  codicil  before  probate  is  granted  thereof. 

The  effect  of  these  words,  which  -undoubtedly  appear  in  the  codicil, 
and  were  there,  it  is  admitted,  when  it  was  executed,  is  to  discharge 
certain  portions  of  the  real  estate  from  pecuniary  legacies  of  consider- 
able amount,  with  which  the^-  were  charged  by  the  will. 
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The  ground  upon  which  the  court  is  asked  to  expunge  them  is,  that 
they  were  inserted  b}'  the  attorney  who  drew  the  codicil  by  mistake, 
and  without  instructions.  This  is  proved  to  be  the  fact  (if  the  evidence 
is  admissible,  and  can  be  relied  upon)  by  the  oath  of  the  attorney,  and 
hy  a  paper  which  he  swears  to  have  been  the  rough  draft  of  the  codicil 
made  b^-  him  in  the  presence  of  the  testatrix,  and  from  her  verbal 
directions. 

It  is  not,  however,  denied  that  the  codicil,  as  it  stands,  was  read  to 
the  testatrix,  and  duly  executed  by  her.  Questions  of  vital  importance 
to  the  integrity  of  the  present  testamentary  sj'stem  are  here  raised.  It 
devolves  on  the  court  to  endeavor  to  disentangle  the  line  of  demarca- 
tion between  what  the  law  allows  and  what  it  refuses,  to  the  natural 
desire  of  giving  effect  to  what  are  supposed  to  be  the  testator's  wishes, 
and  to  set  clear  the  limits  within  which  an}-  script  dulj-  executed  can 
be  shorn  of  its  full  testamentar}"^  effect,  by  reference  to  any  other  source 
of  information.  I  must  premise  that  the  Wills  Act  has  worked  a  great 
change  in  the  old  testamentarj-  law,  .as  administered  by  the  Ecclesiasti- . 
cal  Courts  on  this  head.  Under  that  law,  a  testamentar}-  paper  needed 
not  to  have  been  signed,  provided  it  was  in  the  testator's  writing;  and 
all  papers  of  a  testamentarj'  purport,  if  in  his  writing,  commanded  the 
equal  attention  of  the  court,  save  so  far  as  one,  from  its  date  or  form, 
might  be  manifestly'  intended  to  supersede  or  revoke  another,  as  a  will 
superseding  instructions,  or  a  subsequent  will  revoking  a  former. 

Hence  the  class  of  cases  in  which  those  courts  have  gone  farthest  in 
violating  the  integrity  of  an  executed  paper.  Thej'  will  be  found  col- 
lected in  the  argument  of  Dr.  Addams,  in  the  case  of  Fawcett  v.  Jones 
and  others,  3  Phill.  450,  a  case  remarkable  for  the  evident  hesitation 
and  reluctance  with  which  Sir  John  Nicoll  accepted  the  full  results  of  the 
principle  involved  in  the  previous  decisions.  His  judicial  foresight  en- 
abled him  to  turn  aside  from  the  brink  to  which  these  decisions  were  ur- 
ging him  ;  and  he  refused  to  pass  over  a  line,  which,  once  passed,  would 
have  set  all  wills  at  the  mercy  of  parol  evidence,  and  "  introduced  (as 
he  said)  a  most  alarming  insecuritj'  into  the  testamentarj'  dispositions 
of  all  personal  propertj'."  The  most  prominent  of  these  cases  was 
Blackwood  y. Darner,  3  Phill.  458.  It  was  appealed  to  the  delegates, 
who  affirmed  the  decision  of  the  court  below,  and  permitted  a  will 
which  had  been  duly  signed  with  full  knowledge  of  its  contents,  and 
which  contained  no  residuary  clause,  to  be  supplemented  by  instruc- 
tions in  the  testator's  own  writing,  giving  the  residue  to  his  daughter, 
granting  probate  of  the  will,  and  that  part  of  the  instructions  as 
together  constituting  the  will,  and  this  on  the  ground  of  mistake, 
proved  by  the  attorney  and  corroborated  by  the  written  paper  of  in- 
structions. This  case  was  much  relied  on  in  argument  here.  But  the 
words  of  the  Wills  Act,  "  No  will  shall  be  valid  "  unless  executed  in  a 
certain  manner,  obviously  exclude  the  probate  of  unexecuted  instruc- 
tions altogether,  and  have  rendered  it  no  longer  possible  to  the  Court 
of  Probate  to  treat  them  as  part  of  a  will.     It  is  conceded  ground  in 
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the  argument,  that  this  court'  cannot  any  longer  admit  to  probate  any 
paper,  whatever  its  form,  which  is  not  executed  according  to  the  stat- 
ute. This  class  of  cases,  therefore,  is  of  no  authority  in  reference  to 
wills  made  since  1838,  and,  in  deciding  the  present  case,  maj-  be  laid 
aside.  But  then  comes  the  question,  if  the  court  cannot  now,  as  it 
could  before  the  statute,  give  effect  to  any  provision  omitted  by  mis- 
take from  the  will,  does  it  still  retain  the  power  to  strike  out  anj'  por- 
tion of  the  contents  of  a  dul}'  executed  paper  on  the  ground  that, 
although  such  portion  formed  part  of  the  paper  when  executed  by  the 
testator,  it  was  inserted  or  retained  b\'  mistake  or  inadvertence  ?  This 
is  what  is  asked  on  the  present  occasion.  Against  this  being  done,  it 
was  strongly  argued  that  the  court  has  no  such  power.  The  argument 
was  put  on  several  grounds,  and,  amongst  others,  upon  the  ground 
that  parol  evidence  was  inadmissible  upon  the  question.  Nothing  is 
less  satisfactory  than  a  perusal  of  the  cases  decided  in  the  Prerogative 
Court  under  this  head.  In  some  cases,  parol  evidence  was  excluded, 
and  in  some  admitted,  without  any  sufHcient  difference  in  principle  to 
sustain  the  distinction.  I  venti^re  to  think  that  the  Ecclesiastical  Courts 
created  a  difflcnlty  (perpetuallj'  recurring)  for  themselves,  when  they 
attempted  to  adopt,  the  well-known  rules  as  to  parol  evidence,  and 
patent  and  latent  ambiguities,  existing  in  the  courts  of  law  and  equity, 
to  cases  of  probate,  to  which  such  rules  were  not  properly  applicable. 
For  the  question  in  such  cases  is  not  what  intention  ought  to  be  assigned 
to  the  words  of  a  given  written  paper,  but  to  what  extent  does  a  given 
written  paper  express  the  testamentarj'  intentions  of  the  deceased. 
And  the  function  of  the  court  is  not  to  construe  a  written  paper,  the 
validity  of  which  is  admitted,  but  to  gather  the  necessary  facts,  and 
pronounce  on  the  validity  of  the  paper.  Although  it  be  right  to  ad- 
here to  the  writing,  and  exclude  all  parol  testimony  in  the  former  case, 
it  is  clearly  impossible  to  do  so  in  the  latter.  Indeed,  the  Court  of 
Probate,  setting  about  to  ascertain  the  will  of  the  deceased,  could  not 
stir  a  step  in  the  inquiry  without  some  proof  bej'ond  the  mere  writing. 
In  the  attempt  to  escape  these  rules,  while  keeping  up  the  semblance 
of  adhering  to  them,  Sir  John  Nicoll,  in  the  case  above  quoted,  speaks 
of  "  an  ambiguity  in  the  factum  "  of  the  instrument,  and  makes  that 
the  ground  of  admitting  parol  evidence.  But  what,  it  may  be  asked, 
are  all  controversies  as  to  the  instrument,  which  should  be  pronounced 
to  contain  the  testamentary  intentions  of  the  deceased,  and  to  be  his 
will,  but  cases  in  whicli  some  ambiguity  exists  as  to  the  factum  of  such 
instrument  as  a  complete  will?  The  truth  is,  that  the  rules  excluding 
parol  evidence  have  no  place  in  any  inquiry  in  which  the  court  has  not 
got  before  it  some  ascertained  paper  beyond  question  binding  and  of 
full  effect.  Nor  indeed  are  these  rules  pressed  in  the  courts  either  of 
law  or  equity  beyond  this  mark.  For  if  the  written  document  is 
alleged  to  have  been  signed  under  condition  that  it  should  not  operate 
except  in  certain  events,  parol  evidence  has  been  admitted  at  law  to 
prove  such  condition  and  the  breach  of  it :  see  Pym  v.  Campbell,  6  E. 
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&  B.  370.  Or  if  (going  furtlier  still)  some  plain  and  palpable  error  has 
crept  into  the  written  document,  equity  formerlj-,  and  the  courts  of 
common  law  now,  sanction  the  admission  of  evidence  to  expose  the 
error:  see  the  case  of  Wake  v.  Harrop,  6  H.  &  N.  768,  and  the  para- 
graph there  cited  from  Story's  Equity  Jurisprudence,  at  page  772.  On 
this  head,  then,  the  court  may  safely  adopt  the  language  of  Mr.  Justice 
WiUiams  on  Executors,  i.  313,  5th  ed. :  "  In  a  court  of  construction, 
when  the  factum  of  the  instrument  has  been  previously  established  in 
the  Court  of  Probate,  the  inquiry  is  almost  closely  restricted  to  the 
contents  of  the  instrument  itself,  in  order  to  ascertain  the  intentions  of 
the  testator.  But  in  the  Court  of  Probate  the  inquiry  is  not  so  limited, 
for  there  the  intentions  of  the  deceased,  as  to  what  shall  operate  as  and 
compose  his  will,  are  to  be  collected  from  all  the  circumstances  of  the 
case  taken  together.  They  must,  however,  be  circumstances  existing 
at  the  time  the  will  is  made." 

I  may  quit  this  branch  of  the  subject  with  the  observation  that  the 
foregoing  remarks  have  a  wider  application  to  wills  made  before  the 
statute  than  since,  for  the  statute  has  much  narrowed  the  field  of  in- 
quiry ;  the  principle,  however,  is  the  same.  It  is  hardlj'  necessary  to 
add,  that  where  the  Court  of  Probate  has  (as  is  often  the  case)  to  con- 
strue one  admitted  testamentarj'  paper,  for  the  purpose  of  ascertaining 
another,  it  acts  as  a  court  of  construction,  and  is  guided  by  the  same 
rules.  Supposing,  then,  parol  evidence  to  be  admissible  in  such  a  case 
as  the  present,  the  question  recurs,  to  what  extent  is  it  still  open  to  the 
court  since  the  statute,  to  act  upon  such  evidence,  for  the  purpose  of 
rejecting  the  whole  or  expunging  an}"  portion  of  the  written  testament 
to  which  the  testator  has  dul}-  aflHxed  his  name?  A  more  important 
inquiry  could  hardly  arise.  For  j'ou  maj-  as  effectuallj-  incline  the 
balance  hy  taking  out  of  one  scale  as  \>y  adding  to  the  other,  and  it  is 
quite  as  easy  to  varj'  the  effect  of  a  will  in  an}-  given  direction  by  leav- 
ing words  out  as  by  putting  them  in.  After  much  consideration,  the 
following  propositions  commend  themselves  to  the  court  as  rules  which, 
since  the  statute,  ought  to  govern  its  action  in  respect  of  a  duly  exe- 
cuted paper :  First,  that  before  a  paper  so  executed  is  entitled  to  pro- 
bate, the  court  must  be  satisfied  that  the  testator  knew  and  approved 
of  the  contents  at  the  time  he  signed  it.  Secondly,  that  except  in  cer- 
tain cases,  where  suspicion  attaches  to  the  document,  the  fact  of  the 
testator's  execution  is  sufficient  proof  that  he  knew  and  approved  the 
contents.  Thirdly,  that  although  the  testator  knew  and  approved  the 
contents,  the  paper  may  still  be  rejected,  on  proof  establishing,  beyond 
all  possibility  of  mistake,  that  he  did  not  intend  the  paper  to  operate 
as  a  will.  Fourthly,  that  although  the  testator  did  know  and  approve 
the  contents,  the  paper  may  be  refused  probate,  if  it  be  proved  that  any 
fraud  has  been  purposely  practised  on  the  testator  in  obtaining  his  exe- 
cution thereof.  Fifthly,  that,  subject  to  this  last  preceding  proposition, 
the  fact  that  the  will  has  been  duly  read  over  to  a  capable  testator  on 
the  occasion  of  its  execution,  or  that  its  contents  have  been  brought  to 
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his  notice  in  any  other  way,  should,  when  coupled  with  his  execution 
thereof,  be  held  conclusive  evidence  that  he  approved  as  well  as  knew 
the  contents  thereof.  Sixthly,  that  the  above  rules  apply  equally  to  a 
portion  of  the  will  as  to  the  whole.  The  first  and  second  of  these 
propositions  are  amply  established  by  the  case  of  Barry  v.  Butlin,  2 
Moo.  P.  C.  480,  and  others  of  that  class  in  the  Privy  Council.  The 
third  was  also  well-approved  law  in  the  Ecclesiastical  Courts,  for  there 
must  be  an  animus  testandi  to  constitute  a  paper  testamentarj-.  The 
fourth  requires  no  comment ;  and  the  last  is  justified  hx  the  case  of 
Allen  v.  McPherson,  1  H.  of  L.  Cas.  191.  It  remains  to  say  a  few 
words  on  the  fifth.  It  is  here  that  the  right  to  derogate  from  the  force 
of  an  executed  paper  approaches  and  receives  its  limit.  And  it  is  ob- 
vious enough,  that  if  the  court  should  allow  itself  to  pass  beyond  proof 
that  the  contents  of  any  such  paper  were  read  or  otherwise  made  known 
to  the  testator,  and  suflfer  an  inquiry  by  the  oath  of  the  attorney  or 
others  as  to  what  the  testator  reallj-  wished  or  intended,  the  authenti- 
city of  a  will  would  no  longer  repose  on  the  ceremonj'  of  execution 
exacted  by  the  statute,  but  would  be  set  at  large  in  the  wide  field  of 
parol  conflict,  and  confided  to  the  mercies  of  memory.  The  security 
intended  by  the  statute  would  thus  perish  at  the  hands  of  the  court.  I 
have  thus  endeavored  to  place  the  use  of  parol  evidence  in  these  matters 
on  its  true  ground.  The  general  rule  for  excluding  it  in  our  courts  is 
based  upon  the  proposition  that  written  testimouj'  is  of  a  higher  grade 
—  more  certain,  more  reliable — than  parol,  and  that  resort  should  be 
had  to  the  highest  evidence  of  which  a  subject  is  ca[)able,  to  the  exclu- 
sion of  the  inferior  class.  But  it  is  one  thing  to  admit  evidence,  and 
another  to  give  effect  to  it.  If  a  statute  require  that  a  thing  should  be 
in  writing  and  signed,  in  order  to  its  validity,  it  precludes  the  court 
from  giving  effect  to  parol  testimony  of  that  which  is  required  to  be  so 
written  and  signed.  And  if  it  be  said,  whj',  then,  admit  parol  evidence 
on  the  subject  at  all?  Tiie  answer  is,  that  if  the  scope  of  such  evi- 
dence can  be  clearly  known  before  it  is  heard,  it  should  be  excluded  ; 
but  then  only  on  the  ground  of  immaterialitj',  not  because  it  is  second- 
ary. In  actual  practice  a  large  number  of  cases  are  so  presented  that 
it  is  impracticable  to  reject  evidence  as  immaterial  before  the  details  of 
it  are  known.  Little  need  be  added  as  to  the  operation  of  these  prin- 
ciples upon  the  present  case.  The  codicil  was  proved  to  have  been  read 
over  to  the  testator  before  the  execution  thereof,  she  duly  executed  the 
same,  and  the  court  conceives  it  to  be  beyond  its  functions  or  powers  to 
substitute  the  oath  of  the  attorney  who  prepared  it,  fortified  by  his 
notes  of  the  testator's  instructions,  for  the  written  provisions  contained 
in  a  paper  so  executed.  The  probate  will,  therefore,  be  delivered  out 
to  the  plaintiffs  in  its  present  form.^ 

1  See  comments  on  this  case  by  Lokd  Cairns,  in  Fulton  v.  Andrew,  L.  E.  7  H.  L. 
pp.  460-465  (1876),  incidentally  deprecating  "the  introduction  or  creation  of  fixed  and 
unyielding  rules  of  law  which  are  not  imposed  by  Act  of  Parliament."  See  Morrell  v. 
Morrell,  7  P.  D,  68  (1882).  —  Ed. 


862  KELLOGG  V.   TOMPSOIT.  [CHAP.  IV. 


Allen  v.  Pink,  4  M.  &  "W.  140  (1838).  Assumpsit.  ...  It  ai>- 
peared  that  in  the  month  of  April  last  the  plaintiff  treated  for  the 
purchase  of  the  horse  in  question,  at  Aldridge's  repository,  when  the 
defendant  said  that  if  he  did  not  worli  well,  and  go  quietlj'  in  spare 
harness,  the  plaintiff  was  to  send  him  back,  and  he  should  have 
his  money  returned.  The  plaintiff,  after  some  further  conversation, 
bought  him  for  £7  2s.  6(?.,  which  sum  he  paid  the  defendant  shortly 
afterwards  at  a  public  house,  and  then  received  from  him  the  following 
memorandumi — 

"  Bought  of  G.  Pink,  a  horse  for  the  sum  of  £7  2s.  6d, 

"G.  Pink." 

On  putting  him  into  harness,  the  plaintiff  found  that  the  horse  was 
vicious  and  unruly,  and  accordingly  sent  hiin  back  to  the  defendant ; 
and  having  demanded  his  money  again,  which  was  refused,  he  brought 
this  action  to  recover  it.  A  verdict  having  been  found  for  the  plaintiff, 
under  the  direction  of  the  learned  Sergeant,  for  £7  2s.  &d, 

Byles  obtained  a  rule  nisi  for  a  new  trial. 

Grurney  showed  cause.     Byles,  contra. 

Lord  Abingee,  C.  B.  .  .  .  As  to  the  other  points,  the  general  princi- 
ple stated  by  Mr.  Byles  is  quite  true,  that  if  there  has  been  a  parol 
agreement,  which  is  afterwards  reduced  by  the  parties  into  writing,  that 
writing  alone  must  be  looked  to  to  ascertain  the  terms  of  the  contract ; 
but  the  principle  does  not  apply  here ;  there  was  no  evidence  of  anj"^ 
agreement  by  the  plaintiff  that  the  whole  contract  should  be  reduced 
into  writing  by  the  defendant ;  the  contract  is  first  concluded  by  parol, 
and  afterwards  the  paper  is  drawn  up,  which  appears  to  have  been 
meant  merely  as  a  memorandum  of  the  transaction,  or  an  informal 
receipt  for  the  money,  not  as  containing  the  terms  of  the  contract 
itself 


KELLOGG  V.  TOMPSON. 

Supreme  Judicial  Court  of  Massachusetts.     1886. 

[Reported  112  Mass.  76.J 

ToET  for  the  conversion  of  a  promissory  note  for  $3,000,  dated  April 
17,  1883,  payable  six  months  after  date  to  the  order  of  William  J.  Wil- 
son, signed  by  Charles  E.  Johnson,  indorsed  by  said  Wilson,  and  by 
Murphy  aud  McCarthy,  and  pledged  to  the  plaintiff.  At  the  trial  in 
the  Superior  Court,  before  Knowlton,  J.,  the  jury  returned  a  verdict 
for  the  plaintiff;  and  the  defendant  alleged  exceptions.  The  facts  ap. 
pear  in  the  opinion. 

W.  E.  L.  Dillaway,  for  the  defendant.    S.  G.  Allen,  for  the  plaintiff. 
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Gakdnee,  J.  On  June  16,  1883,  "Wilson  delivered  to  the  defend- 
ant a  promissory  note,  signed  by  him,  for  $425,  which  contained  the 
following:  "Collateral  in  Johnson's  note  of  three  thousand  dollars, 
indorsed  by  Murphy  and  McCarthy."  After  this  note  was  put  in  evi- 
dence, the  plaintiff  was  permitted,  under  the  defendant's  objection,  to 
show,  by  the  testimony  of  Wilson,  that,  in  the  loan  of  $400  by  the  de- 
fendant to  Wilson,  which  was  represented  by  the  note  of  $425,  nothing 
was  said  about  the  Johnson  note  ;  and  that  Wilson  did  not  know  that 
it  was  mentioned  as  collateral  in  any  note  he  had  given  the  defendant. 
The  court  admitted  the  evidence,  and  ruled  that  it  "  could  not  be  re- 
ceived to  affect  the  right  of  either  party  under  the  note  and  contract  of 
June  16." 

The  parties  to  the  suit  were  not  the  parties  to  the  note  and  contract. 
The  rule  which  excludes  parol  testimony  for  the  purpose  of  varying  or 
contradicting  a  written  contract  is  confined  to  the  parties  to  the  con- 
tract, or  their  privies,  and  does  not  prevent  strangers  thereto  from  in- 
troducing such  evidence.  1  Greenl.  Ev.  s.  279  ;  McMaster  v.  Ins.  Co, 
of  North  America,  55  N.  Y.  222  ;  Edgerly  v.  Emerson,  23  N.  H.  555  ; 
Badger  v.  Jones,  12  Pick.  371.  The  plaintiff  was  not  a  part}'  to  the 
note  and  contract  between  Wilson  and  the  defendant,  and  was  therefore 
not  bound  by  it.  If  it  speaks  falsely,  or  fails  to  speak  the  whole  truth, 
he  is  not  to  blame,  and  can  show  the  truth,  even  by  the  testimony  of 
one  of  the  parties  who  is  legally  bound  by  its  terms.  We  think  that 
the  evidence  was  properly  admitted.  .  .  .        Exceptions  overruled} 


GOSS  V.  LORD  NUGENT. 

King's  Bench.    1833. 

[ReiporUd,  h  B.  &  Ad.  58.] 

Kelly  in  last  Easter  Term  showed  cause. 

Storks,  Serjt.,  and  Follett,  contra. 

Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  By  an 
agreement  in  writing,  the  plaintiff  contracted  to  sell  the  defendant  seve- 
ral lots  of  land  for  the  sum  of  £450,  and  to  make  a  good  title  to  them  ; 
and  £80  was  paid  to  him  as  a  deposit.  It  was  afterwards  discovered, 
that,  as  to  one  of  the  lots,  a  good  title  could  not  be  made ;  and  it  was 
then  subsequeetly  agreed  by  the  defendant,  that  he  would  waive  the 
necessity  of  a  good  title  being  made  as  to  that  lot ;  and  the  plaintiff 
afterwards  delivered  possession  of  the  whole  of  the  lots  to  the  defend- 
ant, which  he  accepted,  but  now  refuses  to  pay  the  remainder  of  the 
purchase-money,  and  he  relies  on  the  objection  to  the  title. 

By  the  general  rules  of  the  common  law,  if  there  be  a  contract  which 
has  been  reduced  into  writing,  verbal  evidence  is  not  allowed  to  be 

1  See  Natl.  Builder  v.  Cycl,  Co.,  61  N.  W.  Eep.  657  (Minn,  1892).  —  Ed. 
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given  of  what  passed  between  the  parties,  either  before  the  written  in- 
strument was  made,  or  during  the  time  that  it  was  in  a  state  of  prepara- 
tion, so  as  to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or  qualify 
the  written  contract ;  but  after  the  agreement  has  been  reduced  into 
writing,  it  is  competent  to  the  parties,  at  an}-  time  before  breach  of  it, 
\)y  a  new  contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreements,  or  in  any  manner  to  add  to,  or  sub- 
tract from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new 
contract ;  which  is  to  be  proved,  partlj-  by  the  written  agreement,  and 
partly  by  the  subsequent  verbal  terms  engrafted  upon  what  will  be 
thus  left  of  the  written  agreement. 

And  if  the  present  contract  was  not  subject  to  the  control  of  anj-  act  of 
Parliament,  we  think  that  it  would  have  been  competent  for  the  parties, 
by  word  of  mouth,  to  dispense  with  requiring  a  good  title  to  be  made  to 
the  lot  in  question,  and  that  the  action  might  be  maintained. 

But  the  Statute  of  Frauds  has  made  certain  regulations  as  to  con- 
tracts for  the  sale  of  lands  ;  and  bj-  the  29  Car.  2,  c.  3,  s.  4,  it  is  enacted 
that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  the  same,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  part3'  to  be  charged  therewith,  or  some 
other  person  thereunto  hy  him  lawfulh-  authorized. 

It  is  to  be  observed,  that  the  statute  does  not  sa\'  in  distinct  terms 
that  all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be  in 
writing  ;  all  that  it  enacts  is,  that  no  action  shall  be  brought  unless  they 
are  in  writing.  And  as  there  is  no  clause  in  the  act  which  requires  the 
dissolution  of  such  contracts  to  be  in  writing,  it  should  rather  seem  that 
a  written  contract  concerning  the  sale  of  lands  may  still  be  waived  and 
abandoned  bj-  a  new  agreement  not  in  writing,  and  so  as  to  prevent 
either  party  from  recovering  on  the  contract  which  was  in  writing.  It 
is  not,  however,  necessary  to  give  an  opinion  upon  that  point,  as  this 
is  not  a  waiver  and  abandonment  of  the  whole  written  agreement,  but 
only  a  part  of  it ;  and  the  question  is,  what  is  the  effect  of  that? 

It  may  be  said  by  the  plaintiff,  tliat  this  does  not  in  anj'  degree  vary 
what  is  to  be  done  by  either  partj- ;  that  the  same  land  is  to  be  con- 
veyed, there  is  to  be  the  same  extent  of  interest  in  the  land,  and  it  is 
to  be  conveyed  at  the  same  time,  and  the  same  price  is  to  be  paid,  and 
that  it  is  only  an  abandonment  of  a  collateral  point. 

But  we  think  the  object  of  the  Statute  of  Frauds  was  to  exclude  all 
oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that  any  eon- 
tract  which  is  sought  to  be  enforced  must  be  proved  by  writing  only. 

But,  in  the  present  case,  the  written  contract  is  not  that  which  is 
sought  to  be  enforced,  it  is  a  new  contract  which  the  parties  have  en- 
tered into,  and  that  new  contract  is  to  be  proved,  partly  by  the  former 
written  agreement,  and  partly  bj-  the  new  verbal  agreement ;  the  pres- 
ent contract,  therefore,  is  not  a  contract  entirely  in  writing ;  and  as  to 
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the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be  a  most 
essential  part  of  the  contract ;  for,  if  there  be  not  a  good  title,  the  land 
ma)',  in  some  instances,  better  not  be  conveyed  at  all ;  but  our  opinion 
is  not  formed  upon  the  stipulation  about  the  title  being  an  essential  part 
of  the  agreement,  but  upon  the  general  effect  and  meaning  of  the  Stat- 
ute of  Frauds,  and  tliat  the  contract  now  brought  forward  by  the  plain- 
tiff is  not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence  may  not  be  given  of  customs 
and  usages  applicable  to  the  subject-matter  of  the  written  contract 
where  the  contract  is  silent ;  that  has  been  done  in  a  great  variety  of 
instances. 

Whether  the  plaintiff  may  not  have  relief  in  a  Court  of  equity,  we 
give  no  opinion ;  it  would  be  for  the  Court  to  decide  upon  the  case 
which  should  be  brought  before  them.  There  have,  however,  been 
some  cases  at  law  on  contracts  within  the  Statute  of  Frauds,  where 
verbal  evidence  has  been  allowed :  Warren  v.  Stagg,  cited  in  Littler 
V.  Holland,  3  T.  E.  591,  Thrush  v.  Booke,  1  Esp.  N.  P.  C.  53,  and 
Cuff  V.  Penn,  1  M.  &  S.  21.  These  were  cases  where  the  time  for  the 
performance  of  the  contract  had  been  enlarged  by  a  verbal  agreement, 
and  they  were  decided  on  the  ground  that  the  original  contract  con- 
tinued, and  that  it  was  only  a  substitution  of  different  days  of  perform- 
ance. It  is  not  necessary  to  saj'  whether  these  cases  were  rightlj' 
decided  ;  if  thej'  were  so,  still  the  present  is  a  different  case,  for  here, 
without  doubt,  the  terms  of  the  original  contract  were  varied. 

Hule  absolute} 


NOBLE  V.  WAED  et  al. 

Court  of  Exchequer  Chamber.    1867. 

[RepoHed  L.  E.  2  Ex.  135.] 

Holher  {Baylis  with  him),  for  the  appealing  defendants. 

Mellish,  Q.  C.  (Jones,  Q.  C,  with  him),  for  the  plaintiff,  was  not 
called  upon. 

WiLLES,  J.  This  is  an  appeal  from  the  judgment  of  the  Court  of 
Exchequer  making  absolute  a  rule  to  set  aside  a  nonsuit,  and  for  a  new 
trial/^  The  action  was  brought  for  non-acceptance  of  goods  pursuant  to 
a  contract  dated  the  18th  of  August,  by  which  the  goods  were  to  be  de- 
livered in  a  certain  timej  The  defendants  pleaded  that  the  contract 
was  rescinded  by  mutual  consenfii  At  the  trial,  they  established  that, 
on  the  27tli  of  September,  before  any  breach  of  that  contract,  it  was 
agreed  between  the  plaintiff  and  the  defendants  that  a  previous  contract 
of  the  12th  of  August  should  be  rescinded  (as  to  which  no  question  is 
made),  that  the  time  for  delivering  under  the  contract  of  the  18th  should 

»  West  Baven,  Sc.  Co.  v.  Redfiald,  58  Oorni.  39.  —  Ed. 
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be  extended  for  a  fortnighn ;  and  other  provisions  were  made  as  to  tak- 
ing back  certain  goods,  wifich  we  need  not  further  notice/^The  contract 
of  the  27th  of  September,  however,  was  invalid,  for  want  oT  compliance 
with  the  formalities  required  by  s.  17  of  the  Statute  of  Frauds)  The 
defendants  contended  that  the  effect  of  the  contract  to  extend  the  time 
for  delivery  was  to  rescind  the  contract  of  the  l8th  of  August ;  and  if 
the  former  contract  had  been  in  a  legal  form,  so  as  to  be  binding  on  the 
parties,  that  contention  might  have  been  successful,  so  far  as  a  change  in 
the  mode  of  carrying  out  a  contract  can  be  said  to  be  a  rescission  of  it ; 
but  the  defendants  maintained  that  the  effect  was  the  same,  although  the 
contract  was  invalid.  In  setting  aside  the  nonsuit  directed  bj-  the  learned 
judge  who  tried  the  cause,  the  Court  of  Exchequer  dissented  from  that 
view,  and  held  that  what  took  place  on  the  27th  must  be  taken  as  an 
entirety,  that  the  agreement  then  made  could  not  be  looked  on  as  valid, 
and  that  no  rescission  could  be  effected  bj'  an  invalid  contract.  And 
we  are  of  opinion  that  the  Court  of  Exchequer  was  right.  Mr.  Holker 
has  contended,  that  though  the  contract  of  the  27th  of  September  can- 
not be  looked  on  as  a  valid  contract  in  the  waj-  intended  b}-  the  parties, 
yet  since,  if  valid,  it  would  have  had  the  effect  of  rescinding  the  con- 
tract of  the  18th,  and  since  the  parties  might  have  entered  into  a  mere 
verbal  contract  to  rescind  simpliciter,  we  are  to  saj-  that  what  would 
have  resulted  if  the  contract  had  been  valid,  will  take  place  though  the 
contract  is  void  ;  or,  in  other  words,  that  the  transaction  will  have  the 
effect  which,  had  it  been  valid,  the  parties  would  have  intended,  though 
without  expressing  it,  although  it  cannot  operate  as  the}'  intended  and 
expressed.  But  it  would  be  at  least  a  question  for  the  juiy,  whether 
the  parties  did  intend  to  rescind,  —  whether  the  transaction  was  one 
which  could  not  otherwise  operate  according  to  their  intention  ;  and  a 
material  fact  on  that  point  is,  that,  while  thej-  expresslj'  rescinded  the 
contract  of  the  ]2lh  of  August,  they  simply  made  a  contract  as  to  the 
carrying  into  effect,  that  of  the  18th,  though  in  a  mode  different  from 
what  was  at  first  contemplated.  It  is  quite  in  accordance  with  the 
cases  of  Doe  d.  Egremont  v.  Gourtenay,  11  Q.  B.  702 ;  and  Doe  d. 
Biddulph  V.  Poole,  11  Q.  B.  713  ;  overruling  the  previous  decision  of 
Doe  d.  Egremont  v.  Forwood,  3  Q.  B.  627,  see  11  Q.  B.  723  ;  to  hold 
that,  where  parties  enter  into  a  contract  wliich  would  have  the  effect  of 
rescinding  a  previous  one,  but  which  cannot  operate  according  to  their 
intention,  the  new  contract  shall  not  operate  to  affect  the  previously' 
existing  rights.  This  is  good  sense  and  sound  reasoning,  on  which  a 
jury  might  at  least  hold  that  there  was  no  such  intention.  And  if 
direct  authority  were  wanted  to  sustain  this  conclusion,  it  is  supplied 
by  Moore  v.  Campbell,  10  Ex.  323  ;  23  L.  J.  (Ex.)  310,  where,  upon  a 
plea  of  rescission,  the  very  point  was  taken  by  Sir  Hugh  Hill,  who 
would  no  doubt  have  made  it  good  had  it  been  capable  of  being  estab- 
lished. With  reference  t«  his  argument  that  the  contract  was  rescinded, 
Parke,  B.,  said  (10  Ex.  at  p.  332)  "  We  do  not  think  that  this  plea 
was  proved  by  the  evidence.    The  parties  never  meant  to  rescind  the  old 


SECT.  IV.]    .  PYM  v.   CAMPBELL.  867 

agreement  absolutel}'^,  which  the  plea,  we  think,  imports.  If  a  new 
valid  agreement  substituted  for  the  old  one  before  breach  would  have 
supported  the  plea,  we  need  not  inquire,  for  the  agreement  was  void, 
there  being  neither  note  in  writing,  nor  part  payment,  nor  delivery,  nor 
acceptance,  of  part  or  all ; "  and  he  adds :  "  this  was  decided  b}'  the 
cases  of  Stead  v.  Dawber,  10  Ad.  &  E.  57,  and  Marshall  v.  Lynn,  6 
M.  &  W.  109."  As  to  the  cases  cited  from  East,  too  much  importance 
has  been  attached  to  them.  The  first  case  {Hill  v.  Patton,  8  East, 
373),  amounts  to  no  more  than  this,  that  the  court  was  bound  to  con- 
strue the  contract  before  it  without  regard  to  the  stamp,  and  having 
done  so,  then  to  see  how  the  Stamp  Acts  operated  upon  it.  In  the 
second  case  {French  v.  Patton,  9  East,  351),  it  was  held  that,  although 
the  Stamp  Acts  operated  to  prevent  the  plaintiff  from  recovering  upon 
the  policy  as  altered,  that  circumstance  could  not  enable  him  to  recover 
upon  it  in  its  original  form,  when  he  had  himself  consented  to  the 
alteration  of  the  written  words. 

Blackburn,   Mellor,    Montague    Smith,    and   Lush,  JJ.,    con- 
curred. Judgment  affirmed. 


PYM  V.   CAMPBELL. 

Queen's  Bench.     1856. 

{Reported  Q  E.  ^r  B.  370.] 

First  count.  The  defendants  agreed  to  purchase  of  the  plaintiff, 
for  £800,  three  eighth  parts  of  the  benefits  to  accrue  from  an  invention 
of  plaintiffs.  General  averments  of  readiness  to  convey,  and  tender  of 
a  conveyance  of  the  three  eighths.  Breach  :  that  defendants  refused  to 
accept  them.  Counts  for  shares  in  inventions  bargained  and  sold,  and 
on  accounts  stated.  Pleas.  1st,  to  first  count :  That  defendants  did 
not  agree.  9th,  to  the  other  counts  :  Never  indebted.  It  is  not  neces- 
sary to  notice  the  other  seven  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Sittings  at  Guild- 
hall after  last  Hilary  term,  the  plaintiff  was  called  as  a  witness.  He 
produced  and  gave  in  evidence  a  paper  of  which  the  following  is  a 
copy. 

"  £500  for  a  quarter  share.  £300  for  one  eighth,  and  £50  to  be  paid 
to  Mr.  Sadler.  No  other  shares  to  be  sold  without  mutual  consent  for 
three  months.    London,  17th  January,  1854. 

One  eighth.    R.  J.  R.  Campbell. 
John  P3'ra, 

One  eighth.    J.  T.  Mackenzie. 

One  eighth.     R.  P.  Pritchard. 

"With  reference  to  the  above  agreement  and  in  consideration  of  the 
sum  of  five  pounds  paid  me,  I  engage,  within  two  days  from  this  date, 
to  execute  the  legal  documents  to  the  satisfaction  of  your  solicitors,  to 
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complete  your  title  to  the  respective  interests  against  your  names  in  my 
Crushing,  Washing,  and  Amalgamating  Machine. 

"  London,  17  January,  1854.  John  Pym." 

He  gave  evidence  that  he  was  inventor  of  a  machine  which  he  wished 
to  sell  through  the  instrumentality  of  one  Sadler,  who  had  introduced 
the  defendants  to  him ;  that,  after  some  negotiations,  the  defendant 
Campbell  drew  out  the  above  paper,  which  both  plaintiff  and  defend- 
ants then  signed,  and  which  plaintiff  took  awaj\ 

The  defendants  gave  evidence  that,  in  the  course  of  the  negotiations 
with  the  plaintiff,  the}-  had  got  so  far  as  to  agree  on  the  price  at  which 
the  invention  should  be  purchased  if  bought  at  all,  and  had  appointed 
a  meeting  at  which  the  plaintiff  was  to  explain  his  invention  to  two 
engineers  appointed  by  the  defendants,  wlien,  if  they  approved,  the 
machine  should  be  bought.  At  the  appointed  time  the  defendants  and 
two  engineers  of  the  names  of  Fergusson  and  Abernethie  attended  ;  but 
the  plaintiff  did  not  come  ;  and  the  engineers  went  away.  Shortly  after 
they  were  gone  the  plaintiff  arrived.  Fergusson  was  found,  and  ex- 
pressed a  favorable  opinion ;  but  Abernethie  could  not  then  be  found. 
It  was  then  proposed  that,  as  the  parties  were  all  present,  and  might 
find  it  troublesome  to  meet  again,  an  agreement  should  be  then  drawn 
up  and  signed,  which,  if  Abernethie  approved  of  the  invention,  should 
be  the  agreement,  but,  if  Abernethie  did  not  approve,  should  not  be 
one.  Abernethie  did  not  approve  of  the  invention  when  he  saw  it ;  and 
the  defendants  contended  that  there  was  no  bargain. 

The  Lord  Chief  Justice  told  the  jur}-  that,  if  thej-  were  satisfied  that, 
before  the  paper  was  signed,  it  was  agreed  amongst  them  all  that  it 
should  not  operate  as  an  agreement  until  Abernethie  approved  of  the 
invention,  the}-  should  find  for  the  defendant  on  the  pleas  denying  the 
agreement.     Verdict  for  the  defendants. 

Thomas,  Serjt.,  in  the  ensuing  terra,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

Watson  and  Manisty  now  showed  cause.  Thomas,  Serjt.,  and 
J.  H.  Hodgson,  contra. 

Erle,  J.  I  think  that  this  rule  ought  to  be  discharged.  The  point 
made  is  that  this  is  a  written  agreement,  absolute  on  the  face  of  it,  and 
that  evidence  was  admitted  to  show  it  was  conditional ;  and  if  that  had 
been  so  it  would  have  been  wrong.  But  I  am  of  opinion  that  the  evidence 
showed  that  in  fact  there  was  never  any  agreement  at  all.  The  produc- 
tion of  a  paper  purporting  to  be  an  agreement  by  a  party,  with  his  sig- 
nature attached,  affords  a  strong  presumption  that  it  is  his  written 
agreement ;  and,  if  in  fact  he  did  sign  the  paper  animo  contrahendi, 
the  terms  contained  in  it  are  conclusive,  and  cannot  be  varied  hy  parol 
evidence  ;  but  in  the  present  case  the  defence  begins  one  step  earlier ; 
the  parties  met  and  expressly  stated  to  each  other  that,  though  for  con- 
venience they  would  then  sign  the  memorandum  of  the  terms,  yet  the}'' 
were  not  to  sign  it  as  an  agreemest  until  Abernethie  was  consulted.  I 
grant  the  risk  that  such  a  defence  may  be  set  up  without  ground  ;  and 
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I  agree  that  a  jury  should  therefore  always  look  on  such  a  defence  with 
suspicion  ;  but,  if  it  be  proved  that  in  fact  the  paper  was  signed  with 
the  express  intention  that  it  should  not  be  an  agreement,  the  other 
party  cannot  fix  it  as  an  agreement  upon  those  so  signing.  The  dis- 
tinction in  point  of  law  is  that  evidence  to  vary  the  terms  of  an  agree- 
ment in  writing  is  not  admissible,  but  evidence  to  show  that  there  is 
not  an  agreement  at  all  is  admissible. 

Crompton,  J.  I  also  think  that  the  point  in  this  case  was  properly 
left  to  the  jury.  If  the  parties  had  come  to  an  agreement,  though  sub- 
ject to  a  condition  not  shown  in  the  agreement,  they  could  not  show  ths 
condition,  because  the  agreement  on  the  face  of  the  writing  would  have 
been  absolute,  and  could  not  be  varied ;  but  the  finding  of  the  jury  is 
that  this  paper  was  signed  on  the  terms  that  it  was  to  be  an  agreement 
if  Abei'nethie  approved  of  the  invention,  not  otherwise.  I  know  of  no 
rule  of  law  to  estop  parties  from  showing  that  a  paper,  purporting  to  be 
a  signed  agreement,  was  in  fact  signed  by  mistake,  or  that  it  was 
signed  on  the  terms  that  it  should  not  be  an  agreement  till  money  was 
paid,  or  something  else  done.  When  the  instrument  is  under  seal  it 
cannot  be  a  deed  until  there  is  a  delivery  ;  and  when  there  is  a  deliv- 
ery that  estops  the  parties  to  the  deed,  that  is  a  technical  reason  whj' 
a  deed  cannot  be  delivered  as  an  escrow  to  the  other  party.  But  parol 
contracts,  whether  by  word  of  mouth  or  in  writing,  do  not  estop.  There 
is  no  distinction  between  them,  except  that  where  there  is  a  writing  it 
is  the  record  of  the  contract.  The  decision  in  Davis  v.  Jones,  17  Com. 
B.  625,  is,  I  think,  sound  law,  and  proceeds  on  a  just  distinction ;  the 
parties  may  not  vary  a  written  agreement;  but  they  may  show  that 
they  never  came  to  an  agreement  at  all,  and  that  the  signed  paper  was 
never  intended  to  be  the  record  of  the  terms  of  the  agreement ;  for  they 
never  had  agreeing  minds.  Evidence  to  show  that  does  not  vary  an 
agreement,  and  is  admissible. 

Lord  Campbell,  C.  J.  I  agree.  No  addition  to  or  variation  from 
the  terms  of  a  written  contract  can  be  made  by  parol ;  but  in  this  case 
the  defence  was  that  there  never  was  any  agreement  entered  into.  Evi- 
dence to  that  effect  was  admissible ;  and  the  evidence  given  in  this  ease 
was  overwhelming.  It  was  proved  in  the  most  satisfactory  manner  that 
before  the  paper  was  signed  it  was  explained. to  the  plaintiff  that  the 
defendants  did  not  intend  the  paper  to  be  an  agreement  till  Abernethie 
had  been  consulted,  and  found  to  approve  of  the  invention  ;  and  that 
the  paper  was  signed  before  he  was  seen  only  because  it  was  not  con- 
venient to  the  defendants  to  remain.  The  plaintiff  assented  to  this,  and 
received  the  writing  on  those  terms.  That  being  proved,  there  was  no 
agreement. 

(WieHTMAN,  J.,  not  having  heard  the  whole  argument,  gave  no 
opinion.)  Mule  discharged} 

1  See  Davis  v.  Jmes,  17  C.  B.  625  ;  Wallis  v.  LUtell,  11  C.  B.  N.  s.  369  ;  Earh  v. 
Bue,  111  Mass.  17.  — Ed. 
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VAN   SYCKEL  v.   DALEYMPLE. 
CouKT  OF  Chancebt  of  New  Jersey.     1880. 

[Heported  32  N.  J.  Eq.  233.] 

On  final  hearing  before  the  Vice-Chaneellor,  on  bill  and  answer,  and 
an  oflTer  to  make  proof  of  certain  facts  by  oral  evidence. 

Mr.  Chester  Van  Syckel,  for  the  complainant.  Mr.  John  If.  Voor- 
hees,  for  the  defendant. 

The  Vice-Chancellor  [Van  Fleet].  This  suit  is  founded  on  a 
mortgage  made  by  the  defendant  to  one  Henry  Johnson,  bearing  date 
March  30,  1872,  and  payable  April  1,  1873.  Johnson  sold  the  mort- 
gaged premises  to  the  defendant,  and  the  mortgage  was  given  ia 
payment  Of  pai't  of  the  purchase-monej'.  The  defence  set  up  is  this : 
That  the  mortgage  does  not,  in  a  material  point,  conform  to  the  con- 
tract under  which  it  was  given.  The  defendant  saj's  that,  at  the  time 
he  made  the  purchase,  he  told  Johnson  he  could  not  purchase  if  he  was 
to  be  required  to  put  the  propert3-  in  repair  and  also  pay  the  principal 
of  the  mortgage  to  be  given  during  Johnson's  life,  and  that  thereupon 
Johnson  agreed  that  the  mortgage  should  not  be  due  and  payable  dur- 
ing his  life,  provided  the  defendant  kept  the  interest  paid  up  and  put 
the  property  iu  repair  and  kept  it  so. 

On  the  final  hearing  the  defendant  offered  to  show  an  oral  contract 
substantially  like  that  set  up  in  his  answer.  His  evidence  was  held  to 
be  inadmissible,  and  his  defence  unavailable,  without  a  cross-bill  seek- 
ing to  reform  the  mortgage.  Leave  to  file  a  cross-bill  was  not  asked, 
nor  was  it  intimated  that,  if  further  proceedings  in  the  suit  were  tem- 
porarily delayed,  a  cross-bill  would  be  filed.  The  answer  imputes  no 
fraud  or  wrong  to  Johnson  in  the  preparation  or  execution  of  the  mort- 
gage. It  does  not  charge  that  Johnson  had  the  mortgage  drawn,  or 
was  present  at  its  execution.  It  is  silent  as  to  who  procured  the  mort- 
gage to  be  drawn,  and  it  must  therefore  be  presumed  that  it  was  drawn 
at  the  instance,  and  according  to  the  instructions,  of  the  person  who 
executed  it  If  the  mortgage  contains  a  mistake,  it  would  seem  to  be 
pretty  clear  that  the  complainant  is  not  responsible  for  it. 

The  defendant  seeks  to  avail  himself  of  this  defence  by  answer 
alone.  The  question,  it  will  be  perceived,  is  not  whether  this  court  can, 
upon  appropriate  pleadings,  reform  the  mortgage,  but,  can  it,  in  the 
present  condition  of  the  pleadings,  give  effect  to  the  alleged  oral  con- 
tract, so  as  to  make  the  mortgage  read  entirely  different  from  its  writ- 
ten language.  The  law  upon  this  subject  is  rudimental.  Oral  evidence 
is  admissible  to  reform  a  written  instrument,  or  to  subvert  or  overthrow 
it  entirely,  but  not  to  varj-  or  alter  it.  The  general  rule  m&y  be  thus 
expressed :  When  the  parties  to  a  contract  have  deliberately  put  their 
engagements  into  writing,  in  such  terms  as  import  a  legal  obligation, 
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without  any  uncertainty  as  to  the  object  or  extent  of  their  engage- 
ments, it  is  conclusively  presumed  that  every  part  of  their  contract  was 
reduced  to  writing,  and  all  oral  evidence,  therefore,  of  what  was  said 
during  the  negotiation  of  the  contract,  or  at  the  time  of  its  execution, 
must  be  excluded  on  the  ground  that  the  parties  have  made  the  writing 
the  onl3-  repository  and  memorial  of  the  truth,  and  whatever  is  not 
found  in  the  writing  must  be  understood  to  have  been  waived  and  aban- 
doned. A  rule  so  elementary  and  familiar  need  not  be  vouched  for  by 
authorities.  The  following  cases  are  cited  merely  to  illustrate  its  appli- 
cation :  Chetwood  v.  Brittan,  1  Gr.  Ch.  448  ;  s.  c.  3  Gr.  Ch.  336  ;  s.  c. 
on  appeal,  1  Hal.  Ch.  628  ;  Dewees  v.  Manhattan  Insurance  Co.,  6  Vr. 
372  ;  Chubb  v.  Peckham,  2  Beas.  207  ;  Huffman  v.  Summer,  2  C.  E. 
Gr.  269  ;  French  v.  Griffen,  3  C.  E.  Gr.  280  ;  Locander  v.  Lounsbury, 
9  C.  E.  Gr.  420. 

Even  fraud  in  the  consideration  of  a  mortgage,  which  does  not  go  to 
the  extent  of  completelj-  overthrowing  the  instrument,  can  only  be  made 
available  to  a  defendant  in  a  foreclosure  suit  by  cross-bill.  Miller  v. 
Gregory,  1  C.  E.  Gr.  274 ;   O'Brien  v.  Hulfish,  7  C.  E.  Gr.  471. 

The  defendant's  evidence  is  inadmissible,  and  the  complainant  is, 
consequent]}',  entitled  to  a  decree. 


Fudge  et  al.  v.  Payne  et  al.,  86  Va.  pp.  306-309  (1889).  [The 
plaintiffs  below  sought  the  reformation  of  a  deed  on  the  ground  of  mu- 
tual mistake.  Appeal  from  a  decree  allowing  it.]  Lacy,  J.  (for  the 
Court).  .  .  .  The  grounds  of  this  interference  by  the  Chancellor  with 
the  assertion  of  the  plaintiffs'  rights  in  the  action  at  law  for  the  lapd 
included  within  the  metes  and  bounds  of  their  written  contract  and  in 
the  deed  of  their  grantor,  was  that  the  appellees,  Paj-ne  and  Oliver,  at 
the  time  they  entered  into  the  written  contract  with  their  vendor,  Kin- 
caid,  "  fully  understood,  and  it  was  so  agreed  between  them  and  their 
vendor,  Kincaid,  that  they  bought  all  the  lands  east  of  the  '  Healing 
Springs  turnpike,'  and  that  the  term  '  the  loop  '  included  and  embraced 
all  the  lands  east  of  said  turnpike."  It  is  not  disputed  that  the  con- 
tract between  the  parties,  reduced  to  writing  and  duly  executed  at  the 
time,  contained  no  such  statement,  but  quite  the  contrar}'.  Not  only 
is  there  no  special  definition  given  to  "  the  loop"  and  its  extent,  but 
any  special  and  distinct  understanding  of  "  the  loop  "  as  covering  any 
land  to  the  turnpike  or  otherwise,  by  special  agreement  or  estimation, 
is  negatived,  and  the  contract,  as  if  to  exclude  any  individual  opinion 
or  estimated  extent  by  the  parties,  disregards  all  boundaries  ;  provides 
for  the  sale  of  a  tract  of  land  of  five  hundred  and  seventy-eight  acres, 
more  or  less,  and  generally  known  as  "  the  loop."  There  is  no  charge 
of  fraud  or  surprise,  but  it  is  claimed  that  there  was  a  mistake  made  by 
the  appellants  as  to  the  meaning  of  the  term  "  the  loop,"  and  it  is 
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sought  to  be  set  up  and  maintained  by  parol  evidence.  It  is  settled 
law  that  a  plaintiff  may  introduce  parol  evidence  to  show  fraud  or  mis- 
take whereby  a  written  contract  fails  to  express  the  actual  agreement, 
and  to  prove  the  modifications  necessary  to  be  made,  whether  such 
limitation  consists  in  limiting  the  scope  of  the  contract  or  in  enlarging 
and  extending  it  so  as  to  embrace  laud  or  other  subject-matter  which 
had  been  omitted  through  mistake,  and  that  he  may  then  obtain  a  spe- 
cific performance  of  the  contract  so  varied,  and  such  relief  may  be  so 
granted,  although  the  agreement  is  one  which  by  the  Statute  of  Frauds 
is  required  to  be  in  writing.  There  is  no  doubt  that  a  deed  to  land 
may  be  thus  corrected,  and,  a  fortiori,  it  may  be  said  to  be  within  the 
power  of  the  court  of  equity  to  so  reform,  enlarge,  or  correct  executory 
contracts.  However,  Mr.  Pomeroy  says:  ''No  such  relief  can  be 
granted  either  when  the  contract  is  executory  or  executed,  and  no  parol 
evidence  can  be  used  to  modify  the  terms  of  a  written  instrument,  and 
most  emphatically  when  that  instrument  is  required  by  the  Statute,  of 
Frauds  to  be  in  writing,  except  upon  the  occasion  of  mistake,  surprise,, 
or  fraud.  One  or  the  other  of  these  incidents  must  be  alleged  and 
proved  before  a  resort  can  be  had  to  parol  evidence  in  such  cases." 
Pom.  Eq.  11,  335.  Parol  evidence  is  not  in  general  admitted  to  vary 
a  written  instrument,  but  a  case  of  mistake,  fraud,  surprise,  or  acci- 
dent furnishes  exceptions  to  his  general  principle,  and  parol  evidence 
may,  in  proper  modes  and  within  proper  limits,  be  admitted  to  vary 
written  instruments  upon  the  ground  of  fraud,  mistake,  surprise,  and 
accident. 

It  is  settled  that  in  the  suits  to  reform  a  written  instrument  on  the 
ground  of  a  mutual  mistake,  parol  evidence  is  always  admissible  to 
establish  the  fact  of  a  mistake  and  in  what  it  consisted,  and  to  show  how 
the  writing  should  be  corrected  in  order  to  conform  to  the  agreement 
which  the  parties  actually  made  ;  this  is  necessary  in  order  to  prevent 
fraud  and  injustice. 

The  demurrer  to  the  bill  in  this  case  was  properlj'  overruled,  it  being 
alleged  therein  that,  according  to  the  true  understanding  of  the  parties, 
the  written  agreement  did  not  express  the  real  contract  of  the  parties. 
This  is  said  of  the  amended  bill.  The  original  bill  was  defective  for 
want  of  necessary  parties,  Kincaid,  the  common  vendor,  being  omitted, 
and  the  Circuit  Court  very  properly  sustained  the  demurrer  to  that  bill. 
But  while  it  is  assigned  as  error  it  cannot  be  reviewed  here,  the  plaintiff 
having  waived  his  right  to  appeal  on  that  ground  by  amending  his  bill. 
But  we  must  remember  that,  while  courts  of  equity  will  in  such  cases 
admit  parol  evidence  to  establish  in  .truth  the  real  contract  between 
the  parties,  notwithstanding  the  erroneous  written  agreement,  the  mis- 
take will  not  be  presumed  because  it  is  alleged,  nor  the  fraud  whicii 
may  be  charged  be  regarded  until  it  is  clearly  proved.  "  The  author- 
ities all  require  that  parol  evidence  of  the  mistake  and  of  the  alleged 
modifications  must  be  most  clear  and  convincing,  —  in  the  language  of 
some  of  the  judges,  '  the  strongest  possible/  —  or  else  the  mistake  must 
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be  admitted  by  the  opposite  party  ;  the  resulting  proof  must  be  estab- 
lished beyond  a  reasonable  doubt.  Courts  of  equity  do  not  grant  the  high 
remedy  of  reformation  upon  a  probability,  nor  even  upon  a  mere  pre- 
ponderance of  evidence,  but  only  upon  a  certainty  of  the  error."  Opin- 
ion of  Lord  Thurlow  in  Lady  Shelbourne  v.  Lord  Jachiquin,  1  Bro. 
Ch.  Cas.  338  ;  Calmrly  v.  Williams,  1  Ves.  210  ;  Bradford  v.  Union 
Bank,  13  Howard  (U  S.),  57-66;  Stockbridge  Ins.  Co.  v.  Hudson 
R.  Ins.  Co.,  102  Mass.  46. 

Chapman,  J.,  in  the  last-named  case,  said:  "The  ordinary  rule  of 
evidence  in  civil  actions,  that  the  fact  must  be  proved  by  a  preponder- 
ance  of  evidence,  does  not  apply  to  such  a  case  as  this.  The  proof 
that  both  parties  intended  to  have  the  precise  agreement  set  forth  in- 
serted in  the  deed,  and  omitted  to  do  so  by  mistake,  must  be  made 
beyond  a  reasonable  doubt."  In  view  of  this  well-settled  principle,  we 
will  briefly  consider  the  evidence  in  this  case. 

The  controversy  is,  what  did  the  parties  intend  to  express  by  the 
term  used  in  the  written  agreement,  "the  loop"?  In  the  first  place, 
the  language  of  the  written  instrument  itself  is  potential  in  favor  of  the 
plaintiff  in  this  question  of  construction.  It  answers  the  question, 
what  is  meant  by  the  term  "  the  loop  "  ?  In  clear  terms  it  says,  "  gen- 
erally known  as  'the  loop,'"  —  not  what  we  agree  is  "  the  loop." 
The  defendants  allege  that,  although  the  written  contract  says  the  lands 
generally  known  as  "  the  loop,"  they  meant  the  lands  east  of  the  turn- 
pike ;  and  it  appears  in  proof  that  the  definition  of  the  term  they  un- 
derstood to  be  correct,  as  alleged  bj'  the  defendants,  was  never  so 
understood  before  bj-  anybody,  but  that  the  lands  known  as  "  the  loop  " 
were  generally  understood  —  indeed,  universally  understood  —  to  be  the 
lands  included  in  the  loop  formed  by  the  juncture  of  two  mountains, 
diverging  from  the  point  of  juncture  in  wide  curves,  and  that  the  line 
is  well  known  to  run  along  the  mountain  on  the  top  of  the  ridge,  and 
exactly  where  the  special  calls  in  the  plaintiffs  deed  show  it  to  be. 
The  defendant,  Oliver,  sets  forth  very  clearly  in  his  bill  his  own  mis- 
take as  very  different  from  the  fact  as  established,  and  yet  it  is  proved 
that  he  lived  in  the  immediate  vicinity  of  this  tract  of  land  called  "  the 
loop,"  and  before  his  purchase  was  well  acquainted  with  the  same,  and 
after  his  purchase  actually  constructed  a  brush  fence  for  cattle  en-r 
closure  along  the  true  line  on  the  top  of  the  ridge.  The  common  ven- 
dor, Kincaid,"  denies  any  such  supposed  mistake,  and  proves  the  true 
line.  I  not  only  do  not  think  the  mistake  Is  proved,  but  I  think  it 
quite  clear  that  the  contention  of  Oliver  is  an  afterthought  without  any 
support  from  the  proofs  whatever.* 

1  See  Warner  v.  Landis,  137  Pa.  St.  61;  Paim  v.  Upton,  87  N.  Y.  327;  Glass  v. 
Eultert,  102  Mass.  24.  —Ed, 
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GOODE  V.   RILEY. 

Supreme  Judicial  Court  of  Massachusetts.     1891. 

[SepoHed  153  Mass.  585.] 

Bill  in  equitj',  filed  in  the  Superior  Court  for  the  reformation  of  a 
deed.  The  case  was  heard  by  Sherman,  J.,  who  found  that  the  plaintiff 
was  entitled  to  a  decree  ;  and  the  defendant  alleged  exceptions,  which, 
so  far  as  material  to  the  point  decided,  appear  in  the  opinion. 

A.  G.  Lamson,  for  the  defendant.  Q.  F.  Jiichardson,  for  the 
plaintiff. 

Holmes,  J.  This  is  a  bill  in  equity  for  the  reformation  of  a  deed. 
The  judge  who  tried  the  case  found  the  following  facts  proved  beyond 
a  reasonable  doubt. 

The  parties,  just  prior  to  the  execution  and  delivery  of  the  deed, 
made  and  completed  an  oral  agreement,  the  plaintiff  to  sell  and  the  de- 
fendant to  buy  a  lot  of  land,  situate  on  the  southerly  side  of  Summer 
Street  in  Lowell,  bounded  and  described  as  testified  to  by  the  plaintiff, 
and  a  warranty  deed  thereof  was  to  be  executed  and  delivered.  The 
parties  were  upon  the  land  together,  and  then  both  saw  and  examined 
the  same,  and  knew  the  location,  description,  and  bounds  thereof,  and 
the  rear  line  of  the  premises  was  then  marked  by  a  board  fence  five 
feet  high,  and  other  monuments,  and  both  parties  understood  and  knew 
its  exact  location  and  limits.  The  deed,  when  executed  and  delivered, 
described  more  land,  to  wit,  about  one  thousand  and  thirty-one  (1031) 
square  feet  to  the  rear  and  beyond  said  board  fence,  land  not  owned 
by  the  plaintiff,  and  so  much  more  than  was  bargained  for,  and  both 
parties  then  erroneously  supposed  and  believed  that  said  deed  de- 
scribed the  land  orally  agreed  upon,  and  no  more.  This  mutual 
mistake  of  the  parties  was  not  discovered  until  two  months  or  more 
thereafter. 

The  court  also  found  that  the  plaintiff  had  not  been  guilty  of  negli- 
gence or  laches,  and  that  he  was  entitled  to  the  relief  praj^ed  for,  — a 
decree  to  reform  and  rectifj'  said  deed. 

The  only  question  argued  is  raised  bj-  the  defendant's  exception  to 
the  refusal  of  a  ruling  that,  if  both  parties  intended  that  the  description 
should  be  written  as  it  was  written,  the  plaintiff  was  not  entitled  to  a 
reformation.  It  would  be  a  sufficient  answer  that  the  contrarj'  is  settled 
in  this  Commonwealth.  Canedy  v.  Marcy.,  13  Gray,  373,  377  ;  Glass 
V.  Hulbert,  102  Mass.  24,  34 ;  Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  107  Mass.  290,  319  ;  Wilcox  v.  Lvcas,  121  Mass.  21 ;  Johnson 
V.  Tuber,  10  N.  Y.  319  ;  Bush  v.  Sides,  60  N.  Y.  298  ;  Andrews  v.  An- 
drews, 81  Maine,  337  ;  May  v.  Adams,  58  Vt.  74,  78 ;  Fuchs\.  Treat, 
41  Wis.  404.  In  view  of  these,  among  other  cases,  we  shall  not  follow 
the  elaborate  argument  which  was  addressed  to  us  in  favor  of  a  differ- 
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ent  rule,  but  we  will  add  a  few  words  to  explain  our  opinion  somewhat 
more  fully. 

When  both  parties  to  a  convej-ance  have  intended  to  describe  a  cer- 
tain parcel  of  land  identified  by  their  senses  and  bj'  the  words  of  their 
previous  agreement,  and  have  used  words  supposed  by  them  to  be  apt 
for  their  purpose,  but  in  fact  describing  that  parcel  and  something 
more,  the  full  purport  of  all  their  acts  taken  together  is  onl^-  to  convey 
the  parcel  intended.  And  yet  that  result  cannot  be  reached  hy  way  of 
construction  merely.  For  you  cannot  prove  a  mere  private  convention 
between  the  two  parties  to  give  language  a  different  meaning  from  its 
common  one.  Waterman  v.  Johnson,  13  Pick.  261,  266,  267 ;  Paine 
V.  Woods,  108  Mass.  160,  170 ;  Flynn  v.  Bourneuf,  143  Mass.  277, 
278 ;  Chemical  Electric  Light  &  Power  Co.  v.  Howard,  150  Mass. 
495  ;  Millard  v.  Baile;/,  L.  R.  I  Eq.  378,  382  ;  Shaw  v.  Wilson,  9  CI. 
&  F.  355,  565,  566;  Drummond  v.  Attorney- General,  2  H.  L.  Cas. 
837,  862,  863.  It  would  open  too  great  risks  if  evidence  were  admis- 
sible to  show  that  when  they  said  five  hundred  feet  they  agreed  it  should 
mean  one  hundred  inches,  or  that  Bunker  Hill  Monument  should  signify 
the  Old  South  Church.  As  an  artificial  construction  cannot  be  given  to 
plain  words  by  express  agreement,  the  same  rule  is  applied  when  there 
is  a  mutual  mistake  not  apparent  on  the  face  of  the  instrument. 

Since,  then,  the  instrument  must  be  construed  to  mean  what  the 
words  would  mean  if  there  were  no  mistake,  evidence  of  the  mistake 
shows  that  neither  part}'  has  purported  or  been  understood  to  express 
assent  to  the  conveyance  as  it  stands.  It  is  not  necessarily  fatal  that 
the  evidence  is  parol  which  is  relied  on  to  show  that  the  contract  was 
not  made  as  it  purports  on  the  face  of  the  document  to  have  been  made. 
There  was  a  time  when  a  man  was  bound  if  his  seal  was  affixed  to  an 
instrument  by  a  stranger,  and  against  his  will.  But  the  notion  that  one 
who  has  gone  through  certain  forms  of  this  sort,  even  in  his  own  per- 
son, is  bound  always  and  unconditionally,  gave  way  long  ago  to  more 
delicate  conceptions.  See,  e.  g.,  Wilson  v.  Powers,  131  Mass.  539, 
540;  Wall  v.  Hickey,  112  Mass.  171;  McGhirg  v.  Terry,  lo  C.  E. 
Green,  225.  So  it  is  settled,  at  least  in  equity,  that  this  particular 
kind  of  parol  evidence,  that  is  to  say,  evidence  of  mutual  mistake  as  to 
the  meaning  of  the  words  used,  is  admissible  for  the  negative  purpose 
we  have  mentioned.  And  this  principle  is  entirely  consistent  with  the 
rule  that  you  cannot  set  up  prior  or  contemporaneous  oral  dealings  to 
modify  or  override  what  you  knew  was  the  effect  of  your  writing. 
Batchelder  v.  Queen  Ins.  Co.,  135  Mass.  449. 

But  the  effect  of  the  evidence  is  not  to  show  that  no  conveyance  was 
made.  It  is  only  to  show  that  no  conveyance  was  made  of  part  of  the 
land  embraced  in  the  description.  Obviously,  therefore,  it  would  be  i 
most  unjust  simply  to  rescind  the  whole  transaction,  and  in  order  to/ 
do  complete  justice,  the  grantor  who  has  used  too  extensive  language/ 
should  have  a  reconveyance,  to  set  his  title  right  on  the  face  of  the  inJ 
struraents.     For,  as  things  stand,  a  purchaser  without  notice  could  hold 
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him  to  the  words  which  he  has  used.  Cross  v.  Bean,  81  Maine,  525  ; 
O'JJonnell  v.  Clinton,  145  Mass.  461,  463.  If  a  purchaser  were  at- 
tempting to  insert  a  parcel  left  out  under  similar  circumstances,  he 
would  be  met  by  the  Statute  of  Frauds.  But  there  is  no  such  difficulty 
here.     Glass  v.  Ifulbert,  102  Mass.  24,  35. 

The  defendant's  testimony,  although  ambiguous;  looked  toward  the 
conclusion  that  the  price  was  fixed  by  the  number  of  feet ;  but  this  was 
denied  by  the  plaintiff,  and  it  does  not  appear  what  the  judge  found  to 
be  the  fact,  or  what  he  did,  and  no  question  as  to  whether  an  allowance 
should  be  made  to  the  defendant  is  before  us. 

deceptions  overruled. 


BRICK   V.  BRICK. 
Supreme  Court  of  the  United  States.     1878. 

[Reported  98  V.  S.  514.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

JUr.  W.  B.  Webb,  for  the  appellant. 

Mr.  Joseph  H.  Bradley,  for  the  appellee. 

Mr.  Justice  Field  delivered  the -opinion  of  the  court. 

In  1864,  between  the  7th  and  27th  of  September,  the  appellant, 
Samuel  R.  Brick,  a  resident  of  Philadelphia,  purchased  eight  hun- 
dred and  ninety-two  shares  of  stock  in  the  Washington  Gas-light 
Company,  a  corporation  existing  in  the  District  of  Columbia,  chartered 
by  Congress,  pa3'ing  for  the  same  $17,277.  Of  this  stock,  two  hundred 
and  fifty  shares  were  afterwards  transferred  by  his  direction  on  the 
books  of  the  company  to  his  brother,  Joseph  K.  Brick,  a  resident  of 
Brooklyn,  N.  Y.,  to  whom  a  certificate  was  issued  and  from  whom  a 
check  for  $5,250  was  received.  The  question  presented  is  whether  this 
transaction  between  the  brothers  was  a  sale  of  the  stock,  or  a  loan  of 
money  on  its  pledge.  Joseph  K.  Brick  is  dead,  and  the  evidence  as  to 
the  character  of  the  transaction  is  conflicting,  as  is  generally  the  case 
when  the  object  of  parties  in  the  execution  of  instruments  is  not  ex- 
pressed in  writing,  and  is  sought  years  afterwards  to  be  shown  by  parol. 
But  notwithstanding  such  conflict,  there  are  certain,  facts  established, 
indeed  not  controverted,  which  must  control  our  judgment. 

In  the  first  place,  it  appears  that  in  September,  1864,  the  appellant 
was  anxious  to  purchase  stock  in  the  gas  company.  He  had  become 
acquainted  with  its  affairs,  and  knew  that  it  intended  to  apply  to  Con- 
gress for  power  to  increase  its  capital,  and  was  convinced  that  with 
such  increase  the  value  of  the  stock  would  be  greatly  enhanced.  He 
expressed  this  conviction  in  letters  to  his  son,  which  the  complainants 
produced ;  and,  acting  upon  it.  he  purchased  to  an  extent  beyond  his 
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means  of  immediate  payment,  and  gave  his  note  for  a  portion  of  the 
purchase-monej-. 

In  the  second  place,  the  appellant  applied  to  his  brother,  Joseph,  for 
a  loan  of  monej',  at  the  time  he  was  expressing  his  anxiety  to  buy  the/' 
stock  of  this  company,  and  his  brother  replied  that  thfe  money  cclald  p^ 
raised  on  call.     It  was  not  many  days  afterwards  when  a  chesk^for  the 
$5,250  was  sent.  I  \,    -J\\  1/ 


In  the  third  place,  in  May  and  July,  1866,  Joseph ^taiedfurraer  oath, 
that  he  was  not  the  owner  of  the  stock.  In  the/previoJs  y  3tir  he  had 
given  to  the  board  of  assessors  of  Brookl3'B  a  sfetementiof  1  is  personal 
property,  in  which  he  had  specifleditne  stwifc^f  the  gas-ligh»i company, 
valuing  it  at  $5,000,  and  was  accardfinglj-  assessed  upon  it.  In  May, 
1866,  he  made  oath  that  he  had/been  thus  erroneously'  assessed,  and 
that  the  error  had  arisen  frnn/ms  having  inserted  in  the  statement  the 
stock  held  by  him  for  hts/brother,  in  which  he  had  no  pecuniarj'  inter- 
est. The  assessment  ^^  accordingly  corrected.  On  the  same  daj',  he 
wrote  to  his  brother  what  he  had  done,  saying  that  he  had  told  the 
assessors  he  kWd^e  stock  for  th^latter's  benefit,  and  requesting  him 
to  advise  tihe  president  and  secretp-y  oPthe  company  that  such  was  the 
case.  ^i/d\in  the  stijtement  oyki^persqiial  propertj'  for  that  year, 
he  omiJtedN;^e__gtock  in  question,  and  verified 
oath  that  he  had  no  personal  property  not  in- 

tjie  character  of  this  testimony,  the  complain- 
,  annex  copies  of  the  oaths  taken,  and  observe 
led  to  aid  Samuel  in  some  matters  of  business, 


made 


refer 


luly  foil 
Jatement  with 
in  it. 
So, far  fro, 
ants 
that  t\ie 
and  was  oftej 
unproductive 
tax  assessecl 
stance  could 


spoken  of  as  his,  though  not  so  in  fact ;  but,  that  being 
the  oaths  were  made  by  Joseph  in  order  to  get  rid  of  the 
against  him  and  make  Samuel  pay  it,  as  if  this  cireum- 
possibly  extenuate  what,  if  not  true,  was  simple  perjury. 

This  bill  is'signed  by  the  widow  of  the  deceased,  and  the  suit  is  prose- 
cuted by  her  and  the  executors  of  his  will ;  but  we  do  not  think  that  the 
evidence  in  the  case  justifies  the  reproach  they  would  cast  upon  his 
name  and  character.  There  are  casual  observations  made  by  him, 
sometimes  in  loose  conversation,  mostly  in  friendly  letters,  which,  un- 
explained, would  indicate  that  he  was  owner  instead  of  mortgagee  of 
the  stock,  expressions  not  at  all  unnatural  where  one  holds  the  absolute 
title  to  property ;  but  there  is  nothing  in  them  which  overcomes  the 
weight  of  his  affirmation  under  path,  supported  as  that  is  by  all  the 
attendant  circumstances. 

"We  are  satisfied  that  the  certificate  of  the  two  hundred  and  fifty 
shares  was  issued  to  the  deceased  as  security  for  a  loan,  and  not  upon 
a  purchase.  It  is  competent  to  show  _b£_£arQL  what  the  transaction 
was.  In  the  late  case  of  Peugh  v.  Davis,  96  U.  S.  336,  we  stated  the 
doctrine  of  equity  on  this  subject,  where  an  instrument  was  in  form  a 
conveyance,  but  was  in  fact  intended  as  a  securit}' ;  and  though  tlie  in- 
strument ttere  was  a  deed  of  real  property,  the  principle  applies  when 
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the  instrument  purports  to  transfer  personal  property.  A  court  of 
equity,  we  there  said,  "looks  bej-ond  the  terms  of  the  instrument  to 
the  real  transaction  ;  and  when  that  is  shown  to  be  one  of  security,  and 
not  of  sale,  it  will  give  effect  to  the  actual  contract  of  the  parties.  As 
the  equity,  upon  which  the  court  acts  in  such  cases,  arises  from  the 
real  character  of  the  transaction,  any  evidence,  written  or  oral,  tend- 
ing to  show  this  is  admissible.  The  rule  which  excludes  parol  testi- 
mony to  contradict  or  vary  a  written  instrument  has  reference  to  the 
language  used  bj"^  the  parties.  That  cannot  be  qualified  or  varied  from 
its  natural  import,  but  must  speak  for  itself.  The  rule  does  not  forbid 
an  inquiry  into  the  object  of  the  parties  in  executing  and  receiving  the 
instrument.  Thus,  it  may  be  shown  that  a  deed  was  made  to  defraud 
creditors,  or  to  give  a  preference,  or  to  secure  a  loan,  or  for  any  other 
object  not  apparent  on  its  face.  The  object  of  parties  in  such  cases  will 
be  considered  by  a  court  of  equity  ;  it  constitutes  a  ground  for  the  exer- 
cise of  its  jurisdiction,  which  will  alwaj's  be  asserted  to  prevent  fraud 
or  oppression  and  to  promote  justice."  Hughes  v.  Edwards,  9  Wheat. 
489  ;  JRussell  v.  Southard,  12  How.  139  ;  Taylor  v.  Luther,  2  Sumn. 
228  ;  Pierce  v.  Robinson,  13  Cal.  116. 

As  in  our  opinion  the  appellant  is  the  owner  of  the  stock  in  question, 
and  his  brother  held  it  merely  as  collateral  security  for  the  $5,250 
loaned,  it  is  unnecessary  to  consider  what,  if  anj',  effect  is  to  be  given 
to  the  decree  obtained  in  the  former  case  of  Samuel  Brick  against  the 
executors  of  the  deceased.  Assuming  that  the  District  Court  never 
acquired  jurisdiction  over  the  executors  resident  in  the  State  of  New 
York,  the  situation  of  the  parties  remains  as  previouslj- ;  and  upon 
payment  of  the  loan  with  interest,  after  proper  credits  for  the  dividends 
received,  the  appellant  will  be  entitled  to  the  possession  of  the  certifi- 
cate. The  present  suit  proceeds  upon  the  theor}'  that  the  stock  be- 
longs to  the  estate  of  the  deceased,  and  is  not  held  as  security.  It 
seeks  to  enforce  a  claim  of  ownership  to  the  propert3',  and  not  the  pay- 
ment of  the  loan  by  its  sale. 

The  decree,  must  therefore,  be  reversed,  with  directions  to  the  court 
below  to  dismiss  the  bill ;  and  it  is  So  ordered.^ 


BRIGGS   et  al.  v.  PARTRIDGE   et  al. 

CoDRT  OF  Appeals  op  New  Yokk.     1876. 

[Reputed  Qi  N:  Y.  357.  J 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York  affirming  a  judgment  in  favor  of  defendants, 
entered  upon  an  order  dismissing  plaintiffs'  complaint  on  trial.  (Re- 
ported below,  7  J.  &  S.  339.) 

1  So  Horn  v.  Keteltas,  46  N.  Y.  605  ;  Barry  v.  Colville,  129  K.  Y.  302  ;  CampbeU 
V.  Dearborn,  109  Mass.  130.  —Ed. 
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This  action  was  brought  to  recover  the  purchase-monej-  unpaid  under 
a  contract  for  the  purchase  and  sale  of  lands. 

The  complaint  alleged  that  the  plaintiffs  entered  into  an  agreement 
in  writing  with  one  L.  P.  Hurlburd,  who  was  acting  for  and  under  the 
authority  of  the  defendants,  "  whereby  these  plaintiffs  sold  and  the  de- 
fendants through  said  Hurlburd  bought "  a  certain  described  piece  of 
land,  "  for  the  sum  of  $7,200,  which  said  sum  the  defendants,  through 
their  agent,  the  said  Hurlburd,  agreed  to  pay,"  as  specified.  That  it 
was  further  agreed  that  the  plaintiffs  sliould  deliver  the  deed,  and  that 
the  defendants  should  accept  the  same  and  pa^-  the  balance  of  the  pur- 
chase-money unpaid  on  the  1st  day  of  February,  1874  ;  that  the  de- 
fendants, through  said  Hurlburd,  paid  on  the  delivery  of  the  agreement 
$100  ;  that  on  the  said  first  day  of  February,  1874,  the  plaintiffs  were 
"  ready  to  carrj'out  on  their  part  the  agreement  aforesaid  by  executing 
and  delivering  to  said  Hurlburd,  for  and  on  account  of  said  defendants, 
a  good  and  sufficient  deed  of  the  premises  hereinbefore  described." 
Whereas  the  defendants  wholly  failed  on  their  part  to  fulfil  said  agree- 
ment or  to  take  title  to  said  property,  but  on  the  contrarj'  refused,  and 
they  have  ever  since  refused,  so  to  do,  and  the  plaintiffs  demanded 
judgment  that  the  defendants  perform  said  agreement  and  pay  to  plain- 
tiffs'the  sum  agreed.     The  answer  was  a  general  denial. 

Plaintiffs'  counsel,  in  opening  the  case  on  the  trial,  said  that  the 
agreement  on  which  the  plaintiffs  relied  was  in  writing ;  that  it  was 
made  by  the  plaintiffs  as  vendors,  and  Llewellyn  P.  Hurlburd  as 
vendee ;  that  the  written  instrument  did  not  show  but  that  Hurlburd 
was  a  principal  party ;  that  it  was  signed  and  sealed  by  Hurlburd 
individually ;  that  the  name  of  defendant  Partridge  did  not  appear  in 
the*  instrument,  but  that  plaintiffs  would  prove  that  the  said  Hurl- 
burd was  acting  solely  for  and  under  the  direction  of  Thomas  M. 
Partridge,  who  paid  or  caused  to  be  paid  the  first  payment  under  the 
contract ;  that  said  Hurlburd  was  the  agent  and  trustee  of  said  Part- 
ridge in  the  transaction,  and  the  authority  given  by  Partridge  to  Hurl- 
burd was  oral. 

On  this  opening  and  on  the  complaint  the  defendants'  counsel  moved 
to  dismiss  the  complaint  on  the  grounds  :  First.  That  the  facts  stated 
in  the  opening  and  by  the  complaint  did  not  constitute  a  cause  of 
action.  Second.  That  it  was  not  competent  to  vary  the  terms  of  the 
written  contract  by  parol  proof  that  the  party  who  executed  the  same 
as  principal  was  not  a  principal,  but  an  agent. 

The  plaintiffs'  counsel  further  offered  to  prove  that  Hurlburd  was 
constituted  by  parol  agent  to  enter  into  £^nd  execute  the  contract  in 
behalf  of  the  defendant  Partridge ;  that  at  the  time  the  contract  was 
made  the  plaintiffs  did  not  know  that  Partridge  was  the  real  principal ; 
that  the  plaintiffs  tendered  a  deed  to  Hurlburd,  and  did  not  at  that 
time  know  that  Partridge  was  tiie  real  principal. 

The  motion  was  thereupon  granted,  and  plaintiffs'  counsel  duly 
excepted. 
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JEdward  B.  McCarthy,  for  the  appellants.  W.  F.  Shepard,  for  the 
respondents. 

Andrews,  J.  The  defendant  was  not  a  party  to  the  agreement  for 
the  sale  and  purchase  of  the  land.  He  did  not  sign  it  himself,  nor  did 
it  purport  to  have  been  executed  for  him  b}'  Hurlburd.  His  name  does 
not  appear  in  it,  and  there  is  nothing  upon  the  face  of  the  agreement  to 
indicate  that  he  was  in  any  way  connected  with  or  interested  in  the 
purchase.  The  covenants  in  the  agreement  are  solely-  between  the 
plaintiff  and  Hurlburd.  The  former  covenants  to  sell  and  convej- 
the  land  to  Hurlburd,  and  Hurlburd  covenants  to  purchase  and  to  paj' 
the  pnrchase-monej'  as  stipulated.  The  defendant  took  no  part  in  the 
negotiation  of  the  agreement,  and  the  plaintiff,  when  he  made  and  exe- 
cuted it,  had  no  knowledge  that  Hurlburd  was  acting  as  the  agent  of 
the  defendant.  The  agreement  was  under  seal,  each  party  affixing  his- 
own  seal  to  the  instrument.  Hurlburd,  the  apparent  purchaser,  was  in 
fact  acting  in  the  transaction  as  the  agent  of  the  defendant,  his  undis- 
closed principal,  under  an  oral  authority  to  enter  into  the  contract  in 
his  behalf,  and  the  defendant  furnished  the  money  to  make  the  down 
paj'ment  to  the  broker  who  negotiated  the  sale.  This  action  is  brought 
by  the  plaintiff  upon  the  agreement  to  recover  the  unpaid  purcliase- 
money,  and  it  is  sought  to  enforce  it  against  the  defendant  as  the  real 
purchaser  and  party,  upon  the  ground  that  Hurlburd,  the  nominal  pur- 
chaser, was  acting  for  him  and  by  his  authority  in  the  transaction. 
The  real  question  is,  can  the  vendor,  in  a  sealed  executorj^  agreement, 
inter  partes,  for  the  sale  of  land,  enforce  it  as  the  simple  contract  of  a 
person  not  mentioned  in  or  a  party  to  the  instrument,  on  proof  that  the 
vendee  named  therein,  and  who  signed  and  sealed  it  as  his  contract, 
had  oral  authoritj'  from  such  third  person  to  enter  into  the  contract  of 
purchase,  and  acted  as  his  agent  in  the  transaction,  and  can  the  vendor 
on  this  proof,  there  having  been  no  default  on  his  part,  and  he  being 
ready  and  willing  to  convej',  recover  of  such  third  person  the  unpaid 
purchase-money  ?  This  question  here  arises  in  a  case  where  the  vendor, 
so  far  as  it  appears,  has  remained  in  possession  of  the  land,  and  where 
no  act  of  ratification  of  the  contract  by  the  undisclosed  principal  has 
been  shown.  It  is  not  disputed,  and  indeed  it  cannot  be,  that  Hurl- 
burd is  bound  to  the  plaintiff  as  covenantor,  upon  the  covenants  in  the 
agreement.  He  covenants  for  himself  and  not  for  another,  to  pay  the 
purchase-money,  and  by  his  own  seal  fixes  the  character  of  the  obliga- 
tion as  a  specialty.  He  is  liable  to  perform  the  contract  irrespective 
of  the  fact  whether  it  can  be  enforced  against  his  nominal  principal. 
On  the  other  hand  it  is  equsilly  clear  that  Hurlburd's  covenant  cannot 
be  treated  as,  or  made  the  covenant  of  the  defendant.  Those  persons 
only  can  be  sued  on  an  indenture  who  are  named  as  parties  to  it,  and 
an  action  will  not  lie  against  one  person  on  a  covenant  which  purports 
to  have  been  made  by  another.  Beckham  v.  Drake,  9  M.  &  W.  79  ; 
Spencer  v.  Field,  10  Wend.  88 ;  Townsend  v.  Hubbard,  4  Hill, 
351. 
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In  the  case  last  cited,  it  was  held  that  where  an  agent  duly  author- 
ized to  enter  into  a  sealed  contract  for  the  sale  of  the  land  of  his  prin- 
cipals, had  entered  into  a  contract  under  his  own  name  and  seal, 
intending  to  execute  the  authority  conferred  upon  him,  the  principals 
Could  not  treat  the  covenants  made  by  the  agent  as  theirs,  although  it 
clearly  appeared  in  the  bodj'  of  the  contract  that  the  stipulations  were 
intended  to  be  between  the  principals  and  purchasers,  and  not  between 
the  vendees  and  the  agent.  The  plaintiffs  in  that  case  were  the  owners 
of  the  land  embraced  in  the  contract,  and  brought  their  action  in  cove- 
nant to  enforce  the  covenant  of  the  vendees  to  pay  the  purchase-money, 
and  the  court  decided  that  there  was  no  reciprocal  covenant  on  the  part 
of  the  vendors  to  sell,  and  that  for  want  of  mutuality  in  the  agreement 
the  action  could  not  be  maintained.  It  is  clear,  that  unless  the  plaintiff 
can  pass  by  the  persons  with  whom  he  contracted,  and  treat  the  con- 
tract as  the  simple  contract  of  the  defendant,  for  whom  it  now  ajjpears 
that  Hurlburd  was  acting,  this  action  must  fail.  The  plaintiff  invokes 
in  his  behalf  the  doctrine  that  must  now  be  deemed  to  be  the  settled  law 
of  this  court,  and  which  is  supported  bj-  high  authority  elsewhere,  that  a 
principal  may  be  charged  upon  a  written  parol  executory  contract  en- 
tered into  by  an  agent  in  his  own  name,  within  his  authority,  although 
the  name  of  the  principal  does  not  appear  in  the  instrument,  and  was 
not  disclosed,  and  the  party  dealing  with  the  agent  supposed  that  he  was 
acting  for  himself,  and  this  doctrine  obtains  as  well  in  respect  to  con- 
tracts which  are  required  to  be  in  writing,  as  to  those  where  a  writing 
is  not  essential  to  their  validity.  Higgins  v.  Senior,  8  M.  &  W.  834 ; 
Trueman  v.  Loder,  11  Ad.  &  Ellis,  594 ;  Dykers  v.  Townsend,  24 
N.  Y.  61 ;  Coleman  v.  First  Mtt.  Bh.  of  Mmira,  53  N.  Y.  393 ; 
Ford -v.  Williams,  21  How.  289  ;  Huntington  v.  Knox,  7  Cush.  371  ; 
The  Eastern  JR.  H.  Co.  v.  Benedict,  5  Gray,  566  ;  Huhhert  v.  Borden, 
6  Wharton,  91 ;  Browning  v.  Provincial  Ins.  Co.,  5  L.  R.  [P.  C] 
263;  Calder  v.  Dobell,  6  L.  R.  [C.  P.]  486;  Story  on  Agency, 
ss.  148,  160. 

It  is,  doubtless,  somewhat  difficult  to  reconcile  the  doctrine  here 
stated  with  the  rule  that  parol  evidence  is  inadmissible  to  change,  en- 
large, or  varj-  a  written  contract,  and  the  argument  upon  which  it  is 
supported  savors  of  subtlety  and  refinement.  In  some  of  the  earlier 
cases  the  doctrine  that  a  written  contract  of  the  agent  could  be  en- 
forced against  the  principal,  was  stated  with  the  qualification,  that  it 
applied  when  it  could  be  collected  from  the  whole  instrument  that  the 
intention  was  to  bind  the  principal.  But  it  will  appear  from  an  exam- 
ination of  the  cases  cited,  that  this  qualification  is  no  longer  regarded 
as  an  essential  part  of  the  doctrine.  Whatever  ground  there  maj-  have 
been  originally  to  question  the  legal  soundness  of  the  doctrine  referred 
to,  it  is  now  too  firmly  established  to  be  overthrown,  and  I  am  of  opin- 
ion, that  the  practical  effect  of  the  rule  as  now  declared  is  to  promote 
justice  and  fair  dealing.  There  is  a  well-recognized  exception  to  the 
rule  in  the  case  of  notes  and  bills  of  exchange,  resting  upon  the  law 
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merchant.  Persons  dealing  with  negotiable  instruments  are  presumed 
to  take  them  on  the  credit  of  the  parties  whose  names  appear  upon 
them  ;  and  a  person  not  a  party  cannot  be  charged  upon  proof  that  the 
ostensible  partj'  signed  or  indorsed  as  his  agent.  Barker  v.  Mechanic^ 
Ins.  Oo.,  3  Wend.  94 ;  Pentz  v.  Stanton,  10  id.  271 ;  JDe  Witt  v.  Wal- 
ton, 9  N.  Y.  571 ;  Stackpole  v.  Arnold,  11  Mass.  27 ;  Eastern  B.  B. 
Co.  V.  Benedict,  5  Gray,  566  ;  Beckhain  v.  Drake,  9  M.  &  W.  79. 
That  Hurlburd  had  oral  authorit}'  from  the  defendant  to  enter  into  a 
contract  for  the  purchase  of  tlie  land,  and  that  he  was  acting  for  the 
defendant  in  making  it,  is  admitted ;  and  if  the  contract  liad  been  a 
simple  contract  and  not  a  specialty  the  defendant  would,  I  think,  have 
been  bound  by  it  within  the  authorities  cited.  No  question  would  arise 
under  the  Statute  of  Frauds,  for  the  statute  prescribing  what  shall  be 
necessarj-  to  make  a  valid  contract  for  the  sale  of  lands  requires  only 
that  the  contract,  or  some  note  or  memorandum  thereof  expressing  the 
consideration,  should  be  in  writing  and  subscribed  by  the  party  by 
whom  the  sale  is  to  be  made,  or  his  agent  lawfuUj-  authorized.  2  R.  S. 
135,  ss.  8,  9.  In  this  case  the  contract  was  signed  by  the  vendors ; 
and  even  if  it  had  been  executed  on  their  part  b^-  an  agent  pursuant  to 
an  oral  authority,  it  would  have  been  a  valid  execution  within  the  stat- 
ute. Lawrence  v.  Taylor,  5  Hill,  113;  Worrall  v.  Munn,  1  Seld. 
229.  But  the  vendee's  contract  need  not  be  in  writing.  Mc  Crea  v. 
Purmort,  16  Wend.  469. 

We  return,  then,  to  the  question  oi'iginally  stated.  Can  a  contract 
under  seal,  made  by  an  agent  in  his  own  name  for  the  purchase  of  land, 
be  enforced  as  the  simple  contract  of  the  real  principal  when  he  shall 
be  discovered?  No  authority  for  this  broad  proposition  has  been  cited. 
There  are  cases  which  hold  that  when  a  sealed  contract  has  been  exe- 
cuted in  such  form,  that  it  is,  in  law,  the  contract  of  the  agent,  and  not 
of  the  principal,  but  the  principal's  interest  in  the  contract  appears  up- 
on its  face  and  he  has  received  the  benefit  of  performance  by  the  other 
partj'',  and  has  ratified  and  confirmed  it  by  acts  in  pais,  and  the  con- 
tract is  one  which  would  have  been  valid  without  a  seal,  the  principal 
may  be  made  liable  in  assumpsit  upon  the  promise  contained  in  the  in- 
strument, which  may  be  resorted  to  to  ascertain  the  terms  of  the  agree- 
ment. Bandall  v.  Van  Vechten,  19  J.  R.  60 ;  JDu  Bois  v.  The  Bel. 
and  Hud.  Canal  Co.,  4  Wend.  285  ;  Lawrence  v.  Taylor,  5  Hill,  107  ; 
see,  also,  Evans  v.  Wells,  22  Wend.  324  ;  Worrall  v.  Munn,  1  Seld. 
229  ;  Story  on  Agency,  s.  277;  1  Am.  Lead.  Cas.  735,  note. 

The  plaintiff's  agreement  in  this  case  was  with  Hurlburd  and  not 
with  the  defendant.  The  plaintiflT  has  recourse  against  Hurlburd  on 
his  covenant,  which  was  the  only  remedy  which  he  contemplated  when 
the  agreement  was  made.  No  ratification  of  the  contract  by  tlie  de- 
fendant is  shown.  To  change  it  from  a  specialty  to  a  simple  contract, 
in  order  to  charge  the  defendant,  is  to  make  a  different  contract  from 
the  one  the  parties  intended.  A  seal  has  lost  most  of  its  former  sig- 
nificance, but  the  distinction  between  specialties  and  simple  contracts 
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is  not  obliterated.  A  seal  is  still  evidence,  though  not  conclusive,  of  a 
consideration.  The  rule  of  limitation  in  respect  to  the  two  classes  of 
obligations  is  not  the  same.  We  find  no  authority  for  the  proposition 
that  a  contract  under  seal  may  be  turned  into  the  simple  contract  of  a 
person  not  in  any  way  appearing  on  its  face  to  be  a  party  to  or  inter- 
ested in  it,  on  proof  dehors  the  instrument,  that  the  nominal  party 
was  acting  as  the  agent  of  another,  and  especially'  in  the  absence  of 
any  proof  that  the  alleged  principal  has  received  anj'  benefit  from  it,  or 
has  in  anj'  way  ratified  it,  and  we  do  not  feel  at  libertj'  to  extend  the 
doctrine  applied  to  simple  contracts  executed  bj-  an  agent  for  an  un- 
named principal  so  as  to  embrace  this  ease.  The  general  rule  is  de- 
clared by  Shaw,  C.  J.,  in  Huntington  v.  Knox,  7  Cush.  374  :  ''  Where 
a  contract  is  made  by  deed  under  seal,  on  technical  grounds,  no  one 
but  a  party  to  the  deed  is  liable  to  be  sued  upon  it,  and  therefore  if 
made  by  an  attorney  or  agent  it  must  be  made  in  the  name  of  the  prin- 
cipal in  order  that  he  may  be  a  party,  because  otherwise  he  is  not  bound 
by  it." 

The  judgment  of  the  General  Term  should  be  aflSrmed. 

All  concur.  Judgment  affirmed} 


Dow  V.  TnxTLE,  4  Mass.  414  (1808).  Assumpsit  by  the  indorsee 
against  the  maker  of  a  promissory  note,  dated  February  16,  1804,  pa}-- 
able,  in  one  year  from  the  date,  to  Benjamin  Dow,  and  by  him  indorsed 
to  the  plaintiff,  on  the  12th  day  of  July,  1805. 

Upon  non-assumpsit  pleaded,  the  action  was  tried  at  the  last  Sep- 
tember term  in  this  county,  before  Thatcher,  J.,  and  a  verdict  being 
found  for  the  plaintiff,  the  defendant  filed  his  exceptions  to  certain 
directions  and  opinions  of  the  judge,  upon  which  the  cause  now  came 
before  the  Court. 

From  the  exceptions  it  appears  that,  after  the  note  declared  on  had 
been  read  to  the  jury,  the  defendant  offered  to  prove  that,  at  the  time 
of  making  the  note,  it  was  agreed  between  the  promisor  and  promisee, 
and  was  the  condition  on  which  the  note  was  given,  that  payment 
should  not  be  demanded  until  the  expiration  of  five  years,  and  that  the 
promisee  would  not  sell  or  part  with  the  note.  The  defendant  also 
offered  to  read  to  the  jury  a  paper,  in  the  following  words,  viz. :  "  Corn- 
ville,  February  15,  1804.  These  lines  may  certify  that  I,  the  subscriber, 
agree  with  James  Tuttle  to  wait  on  him  for  the  money  due  me,  till  he 
turns  his  property  to  the  best  advantage.  Benjamin  Dow ;  "  and  to 
prove  by  witnesses  that  the  said  writing  was  made  and  signed  at  the 
same  time  with  the  note  declared  on,  though  bearing  different  dates, 
and  constituted  part  of  the  same  contract;  and,  further  to  prove  that 
said  Tuttle  should  be  allowed  five  years  to  turn  his  property,  as  men- 

1  See  Schenck  v.  Spring  Lake,  <fcc.  Co.,  47  N.  J.  Eq.  44  ;  Kelly  v.  Thuey,  102  Mo. 
S22.  —  Ed. 
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tioned  in  said  writing;  that  tlie  plaintiff  was  present,  and  had  full 
knowledge  of  all  the  agreements  aforesaid  ;  and  that  the  defendant  re- 
fused to  sign  the  note,  until  the  above  condition  and  agreement  were 
made.  The  plaintiff's  counsel  objected  to  the  admission  of  this  evi- 
dence, and  the  judge  refused  to  admit  it,  and  directed  the  jury  to  find  a 
verdict  for  the  plaintiff. 

Bridge,  for  the  defendant,  contended  that,  from  the  privity  of  the 
plaintiff  to  the  agi-eement  stated,  and  from  the  note's  being  dishonored 
before  its  negotiation,  the  defendant  was  entitled  to  every  advantage 
of  the  agreement,  in  the  same  manner  as  if  the  action  had  been  brought 
by  the  promisee ;  and  the  different  agreements  constitute  but  several 
parts  of  one  entire  contract.  Gold  v.  Eddy,  1  Mass.  Rep.  1.  Suppose 
a  covenant  to  pay  money  in  a  j'ear,  and,  in  the  same  instrument,  a  cove- 
nant of  the  payee  not  to  compel  paj-raent  under  five  years  ;  this  would  be 
a  condition  not  repugnant  to,  but  consistent  with,  the  first  covenant. 

Rice,  for  the  plaintiff,  insisted  that  this  agreement  made  no  part  of 
the  original  contract,  which  was  a  plain,  explicit,  and  unconditional 
promise  to  paj'  the  monej'  at  a  daj^  certain ;  and  to  show  that  parol 
evidence  cannot  be  received  to  contradict  an  agreement  in  writing,  he 
cited  the  case  of  Meres  et  al.  v.  Ansell  et  al.,  2  Wils.  275. 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Parsons,  C.  J.  "We  are  satisfied  that  the  agreement,  proposed  by  the 
defendant  to  be  given  in  evidence  at  the  trial,  is  not  to  be  considered 
as  a  part  of  the  contract  with  the  note.  That  is  a  promise  to  paj-  to 
the  promisee,  or  his  order,  a  sum  of  monej'  in  one  year.  If  the  agree- 
ment was  a  part  of  this  contract,  it  would  be  repugnant  to  the  note,  and 
destroy  its  effect.  The  agreement,  although  made  at  the  same  time, 
must  be  considered  as  a  collateral  promise  of  the  promisee's,  for  the 
breach  of  which,  if  there  be  a  legal  consideration,  an  action  would  lie. 
In  chancery,  it  would  be  a  sufficient  ground  for  an  injunction  against 
the  plaintiff,  proving  his  knowledge  of  it  before  he  purchased  the  note. 
And  at  law,  perhaps,  it  maj'  support  a  motion  to  stay  proceedings,  by 
granting  imparlances,  until  the  plaintiff  could  put  it  in  suit  consistent 
with  the  agreement.  But,  on  this  last  point,  it  is  not  now  necessary  to 
decide. 

As  we  consider  the  agreement  as  collateral  to  the  note,  the  evidence 
was  properlj'  rejected,  and  a  new  trial  cannot  be  granted. 

Judgment  according  to  verdict.^ 

'  From  the  evidence,  it  seems  that  the  two  paper  writings  should,  between  the 
original  parties,  and  between  the  maker  and  an  assignee  with  notice,  have  been  treated 
as  parts  of  one  entire  transaction.  —  Ed.  [of  4  Mass.  Rep.]. 
Compare  Martin  v.  Cole,  104  U.  S.  30  (1881).  —Ed. 
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THE   STATE  v.   CASS. 
Supreme  Coubt  of  Jddicatdee  of  New  Jeesby.     1889. 

[Beported  52  N.  J.  Law,  77.]^ 

Foe  the  plaintiff  in  certiorari,  Franklin  M.  Olds. 

For  the  defendant,  Robert  H.  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Catherine  E.  Cass  brought  an  action  against  Samuel  Cum- 
mings,  Jr.,  in  the  Second  District  Court  of  Newark,  for  the  recovery  of 
the  sum  of  $125,  the  price  which  she  had  paid  for  a  horse  purchased  by 
her  of  Cummings. 

The  gravamen  of  the  demand  of  the  plaintiff  was,  that  such  sale  was 
brought  about  by  the  fraudulent  representation  of  the  defendant,  which 
fraudulent  conduct  conferred  upon  her  the  right  of  rescission,  and  that 
in  the  exercise  of  such  right  she  tendered  back  the  animal  and  de- 
manded a  return  of  the  consideration  paid,  and  that  the  defendant  re- 
fused to  comply  with  such  demand.  The  case  was  tried  before  a  jury, 
and,  under  the  law  as  charged  by  the  court,  the  jury  found  the  facts  to 
be  such  as  to  entitle  the  plaintiff  to  a  vei-diet  for  the  full  amount  paid. 

The  judgment  entered  upon  this  verdict  was  taken  to  the  Essex 
County  Common  Pleas,  and  there  affirmed. 

That  judgment  is  brought  up  hy  the  present  writ. 

The  representatious,  the  falsity  of  which  constituted  the  ground  of 
the  verdict  against  the  defendant,  appear  bj'  the  state  of  the  case 
agreed  upon  by  the  attorne3-s  to  have  been  made  as  follows :  One  Van 
Buskirk,  as  the  agent  of  the  plaintiff,  inquired  of  defendant  about  a 
certain  brown  horse  owned  by  defendant.  Van  Buskirk  asked  if  the 
brown  horse  could  travel  seven  or  eight  miles  an  hour,  and  stated  that 
a  horse  that  could  do  that  was  required.  The  defendant  said  that  the 
brown  horse  was  too  slow  for  that  purpose,  but  pointed  Van  Buskirk 
to  a  gray  horse,  stating  that  he  could  easily  go  seven  or  eight  miles  an 
hour,  as  it  had  formerly  been  a  verj'  fast  horse  and  attached  to  the  salvage 
corps  wagon,  but  that  meeting  with  an  accident  one  day,  while  going  to 
a  fire,  it  had  injured  one  leg  a  little,  making  it  unfit  for  the  work  re- 
quired of  it  by  the  salvage  corps.  On  another  occasion,  Mr.  Cass,  in 
the  presence  of  his  wife,  the  plaintiff,  stated  to  defendant  that  they  de- 
sired a  horse  that  could  make  the  distance  between  Rockland  and  Orange 
Valley,  between  seven  and  eight  miles,  in  one  hour  or  one  and  a  half 
hours,  and  stated  that  if  the  horse  could  not  do  that  they  did  n't  want  to 
buy  him,  to  which  defendant  replied  that  the  horse  could  easily  do  that. 

Plaintiff  sought  to  try  the  horse  by  driving  him  one  evening,  but  the 
defendant  refused  to  allow  said  trial,  stating  that  the  horse  had  already 
on  that  day  been  to  Harlem  and  Orange,  which  statement  was  true. 

^  A  part  of  the  case  is  omitted. 
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The  next  morning  plaintiff  purchased  the  horse  for  $125,  paid  $50  in 
cash,  and  gave  a  promissory  note  of  four  months  indorsed  by  Mr.  Van 
Buskirk.  There  was  evidence  that  tlie  horse  was  not  able  to  travel 
seven  or  eight  miles  in  one  hour  or  in  one  hour  and  a  half,  and  was  not 
fit  for  the  purpose  for  which  he  had  been  bought.  It  appeared  on  the 
cross-examination  of  the  plaintiff  that  at  the  time  of  the  sale  a  written 
wan-anty  of  the  horse  had  been  given  in  the  following  form  :  "  Newark, 
April  6th,  1887.  To  one  gray  horse  Charley,  which  I  warrant  to  be 
sound  and  kind  with  the  exception  of  straining  of  muscle  of  left  hind 
leg."  The  counsel  for  defendant  thereupon  moved  that  all  evidence  as 
to  representations  made  by  the  defendant,  other  than  those  contained 
in  the  written  warranty,  be  stricken  out,  on  the  ground  that  the  agree- 
ment of  the  parties  having  been  reduced  to  writing,  such  writing  could 
not  be  varied  or  enlarged  by  parol  evidence.  The  court  denied  the 
motion,  and  allowed  an  exception. 

When  the  plaintiff  rested  his  case  the  counsel  for  defendant  moved 
for  a  nonsuit,  upon  the  ground  that  a  written  warranty  having  been 
proved  to  have  been  given  on  the  sale  of  the  horse,  and  there  being 
no  evidence  that  the  horse  did  not  correspond  with  this  warranty,  the 
plaintiff  had  not  made  out  any  case  for  damages.  This  motion  was 
denied,  and  an  exception  was  allowed. 

At  the  close  of  the  summing  up  of  counsel,  the  counsel  for  the 
defendant  requested  the  court  to  charge  the  jurj',  that  there  being 
a  warranty  the  jur^^  caimot  consider  any  testimony  as  to  anj'  repre- 
sentation not  contained  therein.  This  request  was  refused,  and  an 
exception  allowed. 

The  court  charged  the  jur}-  that  if  they  believed  that  the  representa- 
tions alleged  to  have  been  made  in  relation  to  the  speed  of  the  horse  were 
made,  and  that  the  plaintiff  relying  upon  them  purchased  the  horse,  and 
that  such  representations  were  in  fact  not  true,  and  the  horse  was,  there- 
fore, unfit  for  the  purpose  for  which  it  was  bought,  that  plaintiff  could 
recover  the  purchase-monej-,  she  having  offered  to  return  the  horse,  on 
the  ground  of  fraud  or  deceit,  which  was  independent  and  irrespective 
of  the  so-called  warranty.  To  this  portion  of  the  charge  an  exception 
was  allowed. 

The  counsel  for  the  defendant  also  requested  the  court  to  charge, 
that  if  the  jury  should  find  for  the  plaintiff  that  the  measure  of  damages 
must  be  the  difference  in  value  between  what  the  horse  was  actually 
worth  in  the  condition  he  was  at  the  time  of  the  sale  and  what  he  would 
have  been  worth  if  the  representations  made  by  the  defendant  had 
been  true,  which  request  the  court  i-efused  to  charge,  and  allowed  an 
exception. 

The  court,  to  the  contrary,  charged  the  jury,  that  if  they  found  for 
the  plaintiff,  they  must  find  in  the  sum  of  $125,  that  being  the  price 
She  had  paid  for  the  horse.  An  exception  was  allowed  to  this  part  of 
the  charge.  Eeasons  covering  the  above  exceptions  were  assigned  for 
the  reversal  of  the  judgment  below. 
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The  primary  question  raised  by  the  exceptions  and  argued  with  elab- 
orate care,  is  one  of  evidence.  It  involves  the  correctness  of  the  judicial 
ruling,  by  which  the  testimonj-  in  respect  to  certain  representations 
made  by  the  vendor  previous  to  and  at  the  time  of  the  sale,  were  ad- 
mitted in  evidence.  These  representations,  as  already  appears,  were 
made  in  respect  to  the  travelling  qualities  of  the  animal  sold.  It  also 
appears  that  there  was  a  written  warranty  in  respect  to  the  quality  of 
soundness  and  quietness.  It  is  insisted  by  the  counsel  for  the  defend- 
ant below  that  the  admission  of  the  verbal  representations  enlarged  and 
varied  the  written  contract.  He  therefore  invokes  the  inexorable  rule 
of  evidence,  that  when  parties  have  put  their  contract  into  writing  oral 
testimony  cannot  be  substituted  for  or  added  to  the  written  evidence  of 
the  agreement.     1  Greenl.  Evid.  s.  88. 

This  principle  has,  from  the  earliest  period  of  jurisprudence,  been 
recognized  as  a  wholesome  and  necessary  rule  of  public  policj-.  1  Greenl, 
Evid.  s.  275  ;  Wright  \.  Remington,  12  Vroom,  48 ;  s.  c.  14  ib.  451 ; 
Naumherg  v.  Young,  15  ib.  331. 

But  this  rule  of  evidence  is  not  infringed  by  the  admission  of  parol 
testimony  which  is  not  intended  as  a  substitution  for  or  an  addition  to 
a  written  contract,  but  which  goes  to  show  that  the  instrument  is  void 
or  voidable,  and  that  it  never  had  any  legal  existence  or  binding  force, 
either  by  reason  of  fraud,  or  for  want  of  due  execution  and  deliver^', 
or  for  the  illegality  of  the  subject-matter  of  the  contract.  1  Greenl. 
Evid.  s.  284. 

Nor  is  the  admission  of  parol  evidence  for  the  purpose  of  avoiding  a 
written  contract  on  the  ground  of  fraud,  confined  to  such  testimonj-  as 
goes  to  show  that  a  party  was  lured  to  make  a  contract  other  than  that 
intended,  as  by  the  substitution  of  one  contract  for  another  bj'  trickery,  . 
or  by  misreading  a  contract  to  an  illiterate  person.  Parol  testimonj'  mayi 
be  admitted  to  show  that  the  execution  of  a  written  contract  was  broughnl 
about  by  a  fraudulent  representation.  The  force  given  to  a  seal,  whiea 
formerly  excluded  testimony  in  respect  to  the  failure  of  consideration  iii 
a  specialty,  is  now  abolished  by  legislation.  So  that  the  rule  above/ 
stated  respecting  the  admissibility  of  fraudulent  representation,  is  now[ 
applicable  to  all  contracts.  The  elements  essential  to  constitute  such^ 
fraudulent  representation  will  be  considered  later,  and  it  is  now  neces- 
sary only  to  remark  that  such  evidence  as  will  laj'  a  foundation  for  an 
action  of  deceit  or  a  ground  for  the  rescission  of  the  contract,  is  always 
receivable,  although  it  consists  of  oral  representations.  This  point  was 
strenuously  denied  in  the  arguments  submitted  by  the  counsel  for  the 
defendant.  His  contention  was,  that  fraud  in  the  execution  of  the  in- 
strument could  be  shown,  but  that  oral  representations  going  to  a  failure 
of  consideration  only  could  not.  The  seeming  strength  of  his  conten- 
tion lay  in  the  likeness  between  the  written  and  the  oral  facts  in  the 
present  case,  both  concerning  the  quality  of  the  animal  sold.  The 
written  warranty  applied  to  the  soundness  and  kindness  of  the  horse, 
and  the  oral  testimony  to  the  speed  of  the  animal.     The  danger  of  per- 
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mitting  parol  declarations  to  be  proved,  which  were  so  nearlj-  related  to 
the  subject-matter  of  the  written  warranty,  was  strongly  pressed  as  an 
evil  which  the  rule  of  evidence  already  stated  seemed  especially-  designed 
to  prevent.  But  the  distinction  between  such  representations  as  add 
to  the  contract  and  such  as  avoid  the  contract,  because  of  their  fraudu- 
lent character,  is  too  firmly  established  in  our  jurisprudence  to  be  now 
shaken.  As  an  additional  warranty,  that  is,  an  addition  to  the  coatractj 
the  present  representations  were  clearly  inadmissible.  So  soon,  how- 
ever, as  they  displayed  such  features  as  went  to  show  that  through 
them  the  contract  had  been  fraudulently  induced,  and  so  was  unen- 
forceable for  that  reason,  at  the  election  of  the  defrauded  partj',  the\ 
rule  excluding  parol  testimonj'  to  enlarge  a  written  contract  became  ' 
inoperative.  It  is  of  course  obvious,  that  the  fact  that  there  was  a 
written  warranty  in  respect  to  the  soundness  and  kindness  of  the  ani- 
mal would  be  a  forcible  argument  that  no  other  representations  as  to 
quality  were  made.  The  existence  of  the  written  warranty  would  be  use- 
ful in  determining  the  probability-  of  the  truth  of  the  counter  statements 
of  the  parties  as  to  the  existence  or  non-existence  of  the  parol  declara- 
tion. But  when  the  fraudulent  affirmations  are  once  pyroven  to  exist, 
the  written  contract  becomes  unimportant.  This  seems  to  be  an  ele- 
mentary principle  of  the  law  of  evidence.  The  right  to  prove  fraud,  in 
whatever  shape  it  maj'  exist,  to  avoid  written  contracts,  has  been  soi 
uniformlj'  recognized  that  it  can  hardly  be  said  to  have  been  the  subject 
of  serious  judicial  discussion.  The  power  to  consider  parol  evidence  in 
regard  to  its  effects  upon  contracts  in  respect  to  the  question  of  fraud, 
has  been  passed  over  sub  silentio,  and  the  courts  have  gone  on  to  con- 
sider the  probative  force  of  the  testimony.  No  case  was  discovered  by 
the  industry  of  counsel  which  excluded  such  testimony,  and  all  the 
cases  in  which  judges  have  touched  upon  the  subject  have  assumed  the 
admissibility  of  testimony  setting  up  fraudulent  repreiSentations  to  avoid 
a  written  contract.  Dobell  v.  Stevens,  3  Barn.  &  C.  623  ;  Hotson  v. 
Browne,  9  C.  B.  n.  s.  441 ;  Koop  v.  Handy,  41  Barb.  454 ;  Prentiss 
V.  BussjlQ  Me.  30;  Vmi  Buskirh  v.  Day,  32  111.  260;  Eaton  v. 
Eaton,  8  Vroom,  108. 

I  conclude,  therefore,  that  if  the  evidence  established  fraudulent 
conduct  on  the  part  of  the  defendant,  the  testimony  was  properly 
admitted.  .  .  . 

[It  was  held  that  there  was  no  fraud,  and  the  judgment  was 
reversed.] ' 

*  See  Gemmill  v.  Macalister,  7  L.  T,  K.  N.  s.  841.  —  Ed. 
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Feltz  v.  Walker  et  ux.,  49  Conn.  93  (1881).  J.  J3.  Curtis,  in  sup- 
port of  the  motion ;  £J.  W.  Seymour  and  S.  JFessenden,  contra, 

Cakpenter,  J.  Prior  to  Maj'  29,  1871,  Edwin  L.  Brady,  a  brother 
of  the  defendant,  Amelia  C.  Walker,  purchased  a  piece  of  land  in  the 
State  of  Pennsylvania,  and  had  it  conveyed  directly  from  the  grantors 
to  Mrs.  Walker.  This  was  done,  as  Brady  alleged,  to  prevent  his  wife 
from  having  dower  in  it.  On  the  day  above  mentioned  the  defendants, 
at  Brady's  request,  separately  executed  the  bond  in  suit  for  the  sum  of 
$3,250,  together  with  a  mortgage,  securing  the  same,  of  the  property  so 
conveyed  to  Mrs.  Walker.  Until  then  they  had  no  knowledge  of  the 
deed.  There  was  no  consideration  for  the  bond  except  the  deed,  and 
the  bond  and  mortgage  were  executed  solely  for  the  purpose  of  enabling 
Brady  to  control  the  land  and  obtain  the  title  thereto.  Afterwards 
Brady,  for  a  valuable  consideration,  assigned  the  bond  and  mortgage 
to  the  plaintiff,  who  took  the  same  in  good  faith  aiid  without  notice  of 
any  infirmity.  At  the  date  of  the  bond  the  defendants  resided  in  New 
York,  but  the  bond  was  executed  in  New  Jersey. 

The  defendants  claimed  that  Brady  could  maintain  no  suit  on  the 
bond,  except  to  appropriate  the  mortgaged  premises  in  satisfaction  of 
it ;  that  the  assignment  gave  the  plaintiff  no  other  or  different  rights 
than  were  possessed  by  Brady ;  and  that  the  bond  was  subject  both  at 
law  and  in  equity  to  all  the  defences  that  existed  against  it  before  it 
was  assigned.  The  Court  overruled  these  claims  and  rendered  judg- 
ment against  both  defendants.     The  defendants  moved  for  a  new  trial. 

We  think  the  law  applicable  to  the  case  is  as  the  defendants  claimed. 

The  real  question  is  not  a  question  of  consideration.  There  was  no 
failure,  as  whatever  consideration  existed  at  the  time  the  bond  was  ex- 
ecuted existed  at  the  time  it  was  assigned.  Nor  was  there  an  entire 
want  of  consideration.  Brady  purchased  land,  paid  for  it,  and  had 
the  title  conveyed  to  Mrs.  Walker.  From  these  facts  the  law  raised  a 
resulting  trust  in  favor  of  Brady.  As  a  simple  and  adequate  means  of 
enforcing  that  trust  the  bond  and  mortgage  were  given,  and  for  that 
purpose  might  properly  be  used.  To  that  extent  there  was  a  consider- 
ation, and  to  that  extent  the  plaintiff  had  the  benefit  of  his  purchase, 
for  he  used  the  bond  and  mortgage  to  secure  a  title  to,  and  the  control 
of,  the  land. 

The  attempt  is  now  made  to  compel  the  defendants  to  pay  the 
amount  named  in  the  bond.  The  first  question  is,  whether  Brady  him- 
self couldjiave  done  this.  If  he  could  it  is  obvious  that  it  would  oper- 
ate as  a  fraud  on  the  defendants.  They  were  not  indebted,  and  they 
received  nothing  when  the  bond  was  executed.  It  was  not  designed  or 
given  as  an  evidence  of  debt,  nor  was  it  intended  as  a  debt  per  se. 
The  clear  understanding  of  the  parties  was  that  it  was  not  to  be  used 
for  any  such  purpose.     It  is,  unfortunately,  true  that  written  instru- 
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ments  are  often  used,  or  attempted  to  be  used,  as  a  means  of  perpe- 
trating a  fraud ;  it  is  equally  true .  that  there  is  no  rule  of  law  that 
deprives  the  court  of  the  power  to  defeat  the  attempt  whenever  it  is 
discovered.  Fraud  vitiates  all  contracts,  written  or  verbal  and  sealed 
or  unsealed.  To  this  rule  there  is  no  exception  as  between  the  ori- 
ginal parties.  With  equal  reason  no  contract,  whatever  its  form  and 
however  valid  for  other  purposes,  can  lawfully  be  used  for  a  fraudulent 
purpose.  There  is  no  contract,  sealed  or  unsealed,  that  is  sufficient  of 
itself,  unaided  by  other  circumstances,  to  cover  and  protect  fraud. 
And  rules  of  evidence  which  exclude  parol  proof  when  offered  to  affect 
written  instruments,  will  generally  give  way  and  allow  the  fraud  to  be 
proved.  Crocker  v.  Higgins,  7  Conn.  342 ;  Collins  v.  TillOu,  26 
Conn.  375 ;  Dale  v.  Gear,  38  Conn.  15.  It  is  quite  clear,  therefore, 
that  the  defendants  would  have  had  a  perfect  defence  to  an  action  on 
this  bond  by  Brady.'  .  .  . 
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Queen's  Bench.    1854. 

[Reported  3  K  ^  S.  703.] 

A  WEiT  having  been  issued  in  this  ease,  the  parties,  without  plead- 
ings, by  consent  and  the  order  of  a  judge,  stated  for  the  opinion  of 
this  Court  the  following  case. 

The  plaintiff  is  a  shipowner  in  Liverpool.  The  defendant  is  a  mer- 
chant there,  carrying  on  business  under  the  firm  of  A.  E.  Byrne  &  Co. 
On  the  5th  October,  1853,  Messrs.  J.  B.  Byrne  &  Co.,  of  New  Orleans, 
shipped  on  board  the  ship  Courier,  a  vessel  belonging  to  the  plaintiff, 
110  bales  of  cotton,  for  which  the  master  signed  a  bill  of  lading,  of 
which  the  following  is  a  copy. 

"  Shipped  in  good  order  and  well  conditioned,  by  J.  B.  Byrne  &  Co., 
on  board  the  ship  called  the  Courier,  whereof  Gemmill  is  master,  now 
lying  at  the  port  of  New  Orleans,  and  bound  for  Liverpool,  to  say,  one 
hundred  and  ten  bales  cotton,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  order  and  condition  at  the 
aforesaid  port  of  Liverpool  (the  dangers  of  the  sea  only  excepted)  unto 
order  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods  five- 
eighths  of  a  penny  sterling  per  pound,  with  5  per  cent  primage,  and 
average  accustomed.  In  witness  whereof  the  master  or  purser  of  the 
said  vessel  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor  and 
date  ;  one  of  which  being  accomplished  the  others  to  stand  void.  Dated 
in  New  Orleans,  the  5th  day  of  October,  1853.    John  Gemmill." 

This  bill  of  lading  was  forwarded  to  the  defendant,  indorsed  to  him. 

1  ffeld,  also,  that  the  defence  was  good  as  against  the  plaintiff,  except,  for  special 
reasons,  in  the  hushaud's  case. 

See  Major  v.  Major,  1  Drewry,  165  ;  £!arJe  v.  Mice,  111  Mass.  17.  —  Ed. 
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On  the  arrival  of  the  vessel  at  Liverpool,  in  February  last,  the  defend- 
ant claimed  and  received  the  110  bales  of  cotton,  as  indorsee  and  holder 
of  the  said  bill  of  lading.  On  the  cargo  being  delivered,  the  following 
debit  note  was  rendered  to  the  defendant  for  the  freight. 

Messrs.  A.  E.  Byrne  &  Co.               To  Owners  of  The  Courier.  Dr. 
For  freight  per  said  vessel  fi-oin  New  Orleans  on  110 

Bales  Cotton  weighing  53,209  lbs.  @  5/8       ....     138  11     3 

Primage  51.  per  cent       6  18     7 

£145  9  10 


The  defendant  has  offered  to  pay  £143  13s.  7d.  on  account  of  this 
freight:  but  he  refuses  to  paj'  the  balance,  £1  16s.  3d.,  on  the  ground 
that,  by  the  custom  of ,  Liverpool,  he  is  entitled  to  a  deduction  of  three 
months'  discount  from  the  freight. 

It  is  admitted  that,  according  to  the  usual  custom  prevailing  amongst 
merchants  and  shipowners  in  Liverpool,  three  months'  interest  or  dis- 
count is  deducted  from  freights  payable  under  bills  of  lading,  on  goods 
coming  from  certain  ports  in  the  Southern  States  of  America,  viz.  New 
Orleans,  Mobile,  Charleston,  and  Savannah,  whether  such  freights  are 
paid  by  the  shippers,  the  consignees  named  in  the  bill  of  lading,  or  by 
the  assignees  of  the  bill  of  lading.  The  custom  does  not  entitle  the 
merchant  to  three  months  or  any  credit  for  freights,  which  are  always 
due  on  delivery ;  nor  does  it  extend  to  the  Northern  American  ports, 
or  to  Apalachicola  in  the  South ;  freights  from  those  ports  being  always 
payable  in  cash  without  any  deduction.  The  plaintiff  contends  that  the 
custom  is  not  good  in  law,  being  inconsistent  with  the  written  docu- 
ment. The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which 
a  jury  might  draw. 

The  questions  for  the  Court  are:  Whether  the  custom  to  deduct 
three  months'  discount  from  freights  is  good  in  law ;  and  whether  the 
plaintiff  is,  under  the  circumstances  of  the  case,  entitled  to  recover  the 
said  sum  of  £1  16s.  3d.  from  the  defendant. 

The  case  was  argued  in  Easter  Vacation. 

Mellish,  for  the  plaintiff. 

Blackburn,  contra.  Perhaps  it  is  not  possible  to  reconcile  all  the 
cases  on  this  subject,  or  to  lay  down  accurately  the  limits  to  the  admis- 
sibility of  custom.  But  the  cases  agree  in  laj'ing  down  limits  which  cer- 
tainly include  this  case.  It  may  be  convenient  first  to  answer  a  ques- 
tion, put  from  the  Bench,  as  to  whether  there  is  a  distinction  between 
written  and  verbal  contracts.  There  is  a  difference  ;  but  in  this  respect 
there  is  none.  When  the  parties  have  agreed  that  a  particular  writing 
shall  be  the  record  of  their  contract,  they  cannot  by  other  evidence 
show  that  their  intention  was  something  different  from  what  they  have 
expressed  in  that  record.  When  there  is  no  record  of  the  contract,  the 
intention  is  to  be  gathered,  not  only  from  their  words,  but  from  every- 
thing else.  But,  if  the  parties  met  for  the  first  and  last  time,  and  made 
a  contract  entirely  by  words,  these  words  would,  if  proved,  have  pre- 
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cisely  the  same  construction  as  if  thej-  had  been  written  down.  In 
either  ease  the  contract  is  to  be  gathered  from  the  meaning  of  the 
words.  Ford  v.  Yates,  2  M.  &  G.  549,  is  a  case  referable  to  this  dis- 
tinction between  a  writing  which  is  the  record  of  a  contract,  and  one 
which  is  onl^-,  along  with  other  things,  evidence  of  intention.  There 
the  judge  at  Nisi  Prius  seems  to  have  thought  the  memorandum  not 
the  record  of  the  contract ;  the  Court  in  banc  took  a  different  view  of 
the  fact,  and  thought  it  was  so.  But,  whether  the  contract  be  in  writing 
or  verbal,  all  incidents  annexed  by  law  or  by  custom  are  tacitly  under- 
stood ;  "  In  contractibus  tacitfe  veniunt  ea,  quae  sunt  moris  et  consue- 
tudinis  ;  "  Pothier  Traite  des  Obligations,  partie  1,  c.  1,  sect.  1,  art.  7, 
s.  95  ;  Tom.  I.,  p.  52,  (ed.  1827).  Where  these  incidents  are  annexed  by 
the  general  law,  or  by  the  law  merchant,  the  Court  takes  judicial  notice 
of  it ;  where  they  are  annexed  bj'  the  custom,  the  local  law,  as  it  may  be 
called,  it  is  to  be  proved  by  evidence.  It  is  quite  true  that  evidence 
is  also  admissible  to  interpret  words  ;  but  that  is  on  a  different  ground. 
If  a  contract  were  made  in  France  between  Frenchmen,  and  were  sued 
on  here,  an  interpreter  would  be  sworn  to  prove  the  meaning  of  the 
French  words  ;  but  evidence  of  French  lawyers  would  also  be  admis- 
sible, to  show  what  incidents  the  French  law  annexed  to  such  a  con- 
tract ;  for  such  incidents  are  tacitly  incorporated.  But  the  parties 
may,  by  express  words  or  by  implication,  agree  to  exclude  the  incident 
which  the  general  law  would  annex  if  they  were  silent ;  and  it  is  ex- 
actlj'  the  same  where  the  incident  is  annexed  by  custom  or  local  law. 
In  Syers  v.  Jonas,  2  Exch.  116,  Parke,  B.,  in  delivering  the  judgment 
of  the  Court,  says  :  "  There  is  no  doubt  that  in  mercantile  transactions, 
and  others  of  ordinary  occurrence,  evidence  of  established  usage  is  ad- 
missible, not  merely  to  explain  the  terras  used,  but  to  annex  customary 
incidents.  In  the  case  of  Hutton  v.  Warren,  1  M.  &  W.  466,  the  law 
on  this  subject  was  laid  down  fuUj'  and  the  limitations  pointed  out. 
Such  usage  is  admissible  when  it  is  not  expressly  or  impliedly  excluded 
by  the  tenor  of  the  written  instrument."  In  the  present  case,  if  the 
wording  of  the  bill  of  lading  had  been  ' '  he  or  thej-  paying  freight  for 
the  said  goods  five  eighths  of  a  penny  per  pound,  cash  without  deduc- 
tion," the  tenor  of  the  instrument  would  have  expressly  excluded  the 
custom ;  but  there  are  no  such  words.  Then  the  question  is,  not 
whether  the  custom  if  admitted  will  vary,  or  be  inconsistent  with,  the 
contract  as  it  would  stand  without  the  custom,  but  whether  it  is  im- 
pliedly excluded  by  the  tenor  of  the  instrument.  The  other  mode  of 
enunciating  the  proposition  has  been  used  by  high  authorities,  but  evi- 
dently is  inaccurate.  No  one  ever  did  or  ever  will  seek  to  annex  an 
incident  by  proof  of  a  custom,  except  for  the  express  purpose  of  vary- 
ing the  contract  from  what  it  would  be  if  the  custom  were  not  proved. 
In  Syers  v.  Jonas,  2  Exch.  Ill,  the  verdict  for  the  plaintiff  was  set 
aside,  because  the  contract  for  the  sale  of  tobacco,  with  the  customary 
incident  that  it  should  be  equal  to  sample,  was  materially  different  from 
the  written  contract  for  a  sale  generally.     In  Bold  v.  Rayner,  1  M.  & 
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W.  343,  there  was  a  material  variance  between  the  bought  and  sold 
notes  ;  and,  if  the  custom  had  not  been  proved,  the  plaintiff  must  have 
been  nonsuited.  Bievewrightv.  Archibald,  17  Q.  B.  103.  But  the  evi- 
dence of  custom  entitled  the  plaintiff  to  a  verdict  because  it  did  vary 
the  contract.  Then,  are  the  words  here  such  as  to  show  impliedly  that 
the  parties  intended  to  exclude  the  custom  ?  Paying  is  not  a  technical 
word  ;  Turney  v.  Dodwell,  3  E.  &  B.  136.  In  Gaskill  v.  Skene,  14 
Q.  B.  664,  671,  the  word  "payment"  used  in  the  particulars  of  de- 
mand, was  to  be  construed.  Erie,  J.,  there  saj-s  :  "  It  is  true  that,  in 
pleading,  a  lesser  sum  cannot  be  treated  as  pajinent  of  a  greater.  But 
particulars  of  demand  are  to  be  construed,  not  as  pleadings,  but  in  the 
sense  which  the  words  bear  in  ordinary  use.  Now  every  one  knows 
from  his  own  private  experience,  and  we  judicially  learn  in  the  course 
of  the  trials  before  us,'  that  a  larger  debt  maj-,  bj-  a  customary  trade 
allowance,  or  by  deducting  discount  or  otherwise,  be  discharged  by  the 
payment  of  a  smaller  sum,  and  that  in  common  language  the  account 
would  then  be  said  to  be  paid."  If  for  the  word  "  paying  "  in  the  bill 
of  lading  this  explanation  be  substituted,  it  will  become  impossible  to 
contend  that  the  tenor  of  the  instrument  impliedly  excludes  the  custom. 
It  is  true  that  the  result  is,  that  the  invoice,  which,  without  the  custom, 
would  be  right,  is,  with  the  custom,  wrong.  But,  as  has  been  pointed 
out  by  the  Court,  the  same  result  would  happen,  if,  instead  of  a  cus- 
tomary discount  on  the  money,  there  were  a  customarj"^  allowance  on  the 
weight ;  and  Bold  v.  Bayner,  1  M.  &  "W.  343,  is  an  express  authority 
that  such  a  customary  allowance  is  implied.  In  the  same  case  other 
customs  were  admitted.  In  the  one  note  it  was  "  Ex  Speedy  and  Char- 
lotte, to  arrive;"  in  the  other  "from  the  Speed}-  or  Charlotte,  ex- 
pected to  arrive  ;  "  it  was  pointed  out  in  the  argument  that  these  were 
different  contracts  ;  but  Parke,  B.,  said :  "  Yes,  if  3-ou  read  it  strictly 
and ;  but  the  evidence  was  that  the  custom  reads  it  or"  1  M.  &  W. 
346.  In  Cochran  v.  Metberg,  3  Esp.  N.  P.  C.  121,  where  there  was  a 
written  contract,  by  which  a  vessel  was  "  to  be  discharged  in  fourteen 
daj's,  or  to  pay  five  guineas  a  day  demurrage,"  a  custom  to  exclude 
Sundays  and  holidays  was  admitted  in  evidence  b}'  Lord  Eldon,  though 
the  effect  was  that  the  plaintiff,  who  hy  the  written  contract  unexplained 
was  entitled  to  six  days'  demurrage,  failed  in  his  action.  In  Grant  v. 
Maddox,  15  M.  &  W.  737,  an  engagement  of  an  actress  for  "  three 
years,  at  a  salary  of  five,  six,  and  seven  pounds  per  week  in  those  years 
respectively,"  which,  unexplained,  would  have  bound  the  defendant  to 
pay  fifty-two  times  five  pounds  in  the  first  year,  was  cut  down  by  the 
admission  of  a  custom,  amongst  theatrical  people,  to  make  no  weekly 
payments  to  actors  during  the  vacation.  These  are  all  stronger  cases 
than  the  present.  What  is  said  by  Lord  Denman  in  Trueman  v. 
Zioder,  11  A..  &  E.  598,  was  not  material  to  the  decision  in  the  case, 
but  was  obiter  mereh'.  The  doubt  whether  the  admission  of  custom 
was  originally  expedient  had  been  before  expressed  by  Parke,  B.,  in 
Hutton  V.  Warren,  1  M.  &  W.  475,  by  Lord  Eldon  in  Anderson  v. 
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Pitcher,  2  B.  &  P.  164,  168,  and,  according  to  Lord  Eldon,  b}-  Lord 
Holt,  though  the  passage  referred  to,  Lethulier's  Case,  2  Salk.  443, 
scarcely  bears  out  the  assertion  as  to  Lord  Holt.  But  all  those  great 
judges  thought  the  rule  well  established,  and  not  now  to  be  departed 
from.  Spartali  v.  JBenecke,  10  Com.  B.  212,  professed  to  laj'  down 
the  same  rule,  though  it  seems  doubtful  if  it  was  correctly  applied  in 
that  case. 

Then,  supposing  that,  between  the  parties  to  the  bill  of  lading,  the 
custom  is  excluded,  still  this  defendant  is  not  liable.  His  contract  is 
not  implied  by  law,  but  is  to  be  inferred  as  a  fact,  Sanders  v.  Vanzel- 
ler,  4  Q.  B.  260  ;,  the  promise  to  be  inferred  is  that  he  will  paj'  as  usual 
de  facto,  whether  the  usage  is,  as  between  the  parties  to  the  biU  of  lad- 
ing, enforceable  at  law,  or  not.  [Crompton,  J.  It  would  be  most  in- 
convenient if  there  were  one  rule  for  the  consignee,  and  the  other  for 
the  assignee.]  It  cannot  be  denied  that  there  is  evidence  to  support  a 
finding  either  way.  [Wightman,  J.  We  are  here  a  jury ;  and  I  thinlc 
j'ou  must  be  content  to  have  the  verdict  found  against  j'ou,  subject  to 
the  first  point] 

Mellish  was  heard  in  reply. 

t  Cur.  adv.  vult. 

Coleridge,  J.,  now  delivered  judgment. 

This  was  a  special  case  extremely  well  argued  before  my  brothers 
Wightman,  Erle,  Crompton,  and  myself,  at  tlie  sittings  after  last 
term,  by  Mr.  Mellish  and  Mr.  Blackburn.  And  the  question  for  de- 
cision is  shortly  this :  Whether,  in  an  action  by  a  shipowner  against 
the  indorsee  of  a  bill  of  lading,  to  whom  goods  have  been  delivered  at 
Liverpool,  and  who  has  accepted  them,  the  bill  of  lading  making  them 
deliverable,  he  "  paying  freight  for  them  five-eighths  of  a  pennj-  sterling 
per  pound,  with  £5  per  cent  primage,  and  average  accustomed,"  the 
latter  may  lawfully  claim  to  retain  from  £138  lis.  3c?.,  the  amount  of 
the  freight  at  the  rate  specified,  £1  16s.  3c?.,  on  the  ground  that,  by 
the  custom  of  Liverpool,  he  is  entitled  to  a  deduction  of  three  months' 
discount  from  the  freight.  It  is  admitted  that  the  custom  exists  in  fact, 
in  regard  of  shipments  from  New  Orleans,  and  some  other  ports  in  the 
Southern  States  of  the  American  Union,  to  Liverpool ;  but  it  is  ob- 
jected to  as  bad  in  law,  because  it  is  inconsistent  with  the  written  docu- 
ment, the  bill  of  lading.  Five-eighths  of  a  penny  on  the  weight  of  the 
cargo  is,  it  is  said,  equal  to  £138  1  Is.  Zd. :  the  bill  must  be  read  as  if 
that  sum  were  specified  in  it;  and  this  custom,  if  allowed,  will  change 
it  to  £136  15s. 

The  principles  on  which  this  case  is  to  be  decided  are  perfectlj-  clear  ; 
the  difficulty  lies  in  the  application  of  them  to  the  facts.  Mercantile 
contracts  are  very  commonlj-  framed  in  a  language  peculiar  to  mer- 
chants ;  the  intention  of  the  parties,  though  perfectlj-  well  known  to 
themselves,  would  often  be  defeated  if  this  language  were  strictly  con- 
strued according  to  its  ordinary  import  in  the  world  at  large  :  evidence, 
therefore,  of  mercantile  custom  and  usage  is  admitted  in  order  to  ex- 
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pound  it  and  arrive  at  its  true  meaning.  Again,  in  all  contracts,  as  to 
the  subject-matter  of  wliich  known  usages  prevail,  parties  are  found  to 
proceed  with  the  tacit  assumption  of  these  usages ;  thej'  commonly 
reduce  into  writing  the  special  particulars  of  their  agreement,  but  omit 
to  specify  these  known  usages,  which  are  included  however,  as  of  course, 
by  mutual  understanding  :  evidence  therefore  of  such  incidents  is  receiv- 
able. The  contract  in  truth  is  partly  express  and  in  writing,  partly  im- 
plied or  understood  and  unwritten.  But;  in  these  cases,  a  restriction  is 
'  established  on  the  soundest  principle,  that  the  evidence  received  must 
not  be  of  a  particular  which  is  repugnant  to,  or  inconsistent  with,  the 
■written  contract.  Merely  that  it  varies  the  apparent  contract  is  not 
enough  to  e:!;clude  the  evidence  ;  for  it  is  impossible  to  add  any  material 
incident  to  the  written  terms  of  a  contract  without  altering  its  effect, 
more  or  less.  Neither,  in  the  construction  of  a  contract  among  mer- 
chants, tradesmen,  or  others,. will  the  evidence  be  excluded  because  the 
words  are  in  their  ordinary  meaning  unambiguous  ;  for  the  principle  of 
admission  is,  that  words  perfectly  unambiguous  in  their  ordinary  mean- 
ing are  used  by  the  contractors  in  a  different  sense  from  that.  What 
words  more  plain  than  "  a  thousand,"  "  a  week,"  "  a  day  "?  Yet  the 
cases  are  familiar  in  which  "  a  thousand  "  has  been  held  to  mean  twelve 
hundred,  "  a  week  "  a  week  only  during  the  theatrical  season,  "  a  day  " 
a  working  day.  In  such  cases  the  evidence  neither  adds  to,  nor  quali- 
fies nor  contradicts  the  written  contract ;  it  only  ascertains  it,  by  ex- 
pounding the  language.  Here  the  contract  is,  to  pay  freight  on  delivery 
at  a  certain  rate  per  pound :  is  it  inconsistent  with  this  to  allege  that, 
by  the  custom,  the  shipowner,  on  paj'ment,  is  bound  to  allow  three 
months'  discount?  We  thinlj  not.  The  written  contract  expressly 
settles  the  rate  of  payment :  the  custom  does  not  set  this  aside ;  in- 
deed, it  adopts  it,  as  that  upon  which  it  is  to  act,  by  establishing  a 
claim  for  allowance  of  discount  upon  freight  to  be  paid  after  that  rate. 
The  consignee  undertakes  to  pay  freight  on  delivery  after  that  rate  ;  the 
shipowner  undertakes  to  allow  three  months'  discount  on  freight  paid 
after  that  rate ;  the  latter  contract  is  dependent  on  the  former,  but  is 
not  repugnant  to  it.  If  the  bill  of  lading  had  expressed,  or  if,  from  the 
language  of  it,  the  intention  of  the  parties  could  have  been  collected, 
that  the  freight  at  the  specified  rate  should  be  paid,  free  from  all  deduc- 
tions, customary  or  otherwise,  then  it  would  have  been  repugnant  to  it 
to  set  up  the  custom,  and  the  case  would  have  been  brought  within  the 
restriction  mentioned  above.  Webb  v.  Plummer,  2  B.  &  Aid.  746,  and 
Sutton  V.  Warren,  1  M.  &'W.  466,  are  cases  which  illustrate  this  prin- 
ciple. In  the  first  of  these,  by  the  custom  of  the  country  the  outgoing 
tenant  was  bound  to  do  certain  acts,  and  entitled  to  receive  certain 
compensation  ;  but  the  lease  which  formed  the  written  contract  bound 
him  to  do  the  same  acts  in  substance,  and  specially  provided  for  his 
payment  as  to  some  of  them,  omitting  the  others:  and  the  Court  held 
that  the  expression  as  to  some  excluded  the  implication  as  to  the  re- 
mainder, and  that  the  language  of  the  lease  was  equivalent  to  a  stipu- 
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ktion  that  the  lessor  should  pay  for  the  things  mentioned  and  no  more. 
The  custom  therefore  would  have  been  repugnant  to  the  contract.  But 
in  the  latter  case,  in  which  the  former  was  expressly  recognized,  the 
Court  held  that  a  specific  provision,  as  to  a  matter  dehors  the  custom, 
left  the  custom  untouchefi  and  in  full  force.  This  latter  case  appears  to 
us  like  the  present :  the  contract  settles  the  rate  of  freight :  whether  or 
not  discount  is  to  be  allowed  on  the  payment,  it  leaves  open  ;  and  to 
that  the  custom  applies. 

Our  determination  on  this  point  makes  it  unnecessarj'  to  say  anj-- 
thing  as  to  a  difference  which  was  contended  for  by  the  defendant 
between  the  original  shipper  and  the  indorsee  of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered  for  the  defendant. 

Judgment  for  the  defendant?- 


GILBERT  et  al.  v.  McGINNIS  et  al. 
Supreme    Court    op    Illinois.      1885. 

[Reported  Hi  III.  28.] 

Messrs.  Bull,  Strawn,  and  Ruger.,  for  the  appellants  ;  Messrs.  Dun- 
can and  0'  Connor,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court  :^ — 
On  the  16th  of  February,  1881,  Patrick  McGinnis,  the  appellee,  sold 
to  the  appellants,  Herbert  S'.  Gilbert  &  Co.,  seven  thousand  bushels  of 
corn,  at  thirty-nine  cents  per  bushel,  to  be  delivered  in  the  months  of 
August  and  September  following.  As^>r  part  of  the  same  agreement 
the  appellants  promised  to  make  advances  on  the  contract  to  appellee 
of  what  money  he  might,  from,  time  to  time,  require.  A  short  time 
after  the  making  of  this  agreement,  appellee  called. on  the  appellants, 
at  their  business  house  in  Ottawa,  and  requested  an  advance  on  the 
contract,  as  per  agreement.  The  cl^-k-in  change,  of  tbeir  business  told 
him  he  could  have  the  mpney,'^nd  jaommenced  wWting  a  note  for  the 
amount,  whereupon  appe'lfte  &it;ated  to  the  clerk  he  would  not  sign  a 
note,  remarking,  in  effect,  that  if  he  wanted  to  obtain  raone3'  in  that 
waj"^  he  could  get  it  from  the  bank.  Appellants  refused  to  make  the 
required  advance  unless  appellee  would  give  his.  note  for  the  amount. 
This  he  declined  to  do,  and  informed  the  clerk  at  the  time  he  would  not 
let  appellants  have  the  corn.  The  corn  not  having  been  delivered 
within  the  time  specified  in  the  agreement,  the  appellants,  on  the  8d 
day  of  October,  1881,  commenced  an  action  of  assumpsit,  against  ap- 
pellee, in  the  Circuit  Court  of  La  Salle  County,  to  recover  damages  for 
the  non-deliver3'  of  the  corn,  which  resulted  in  a  judgment  in  favor  of 
the  defendant,  for  costs.     This  judgment  having  been  affirmed  by  the 

1  Compare  Parkk,  B.,'  in  Sutton  v,  Temple,  12  M.  &  W.  63  ;  Hall  v.  Janson, 
4  E,  &  B.  500  ;  Syers  v.  Jonas,  2  Ex.  111.  But  see  Scott  v.  Hartley,  126  Ind.  239.  — 
Ed. 
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Appellate  Court  for  the  Second  District,  the  plaintifi's  appealed  to  this 
Court. 

On  the  trial  the  plaintiffs  offered  to  show  there  was  a  general  custom 
among  grain  merchants  to  take  notes  from  the  seller  for  the  amount  of 
advances  made  under  contracts  for  the  sale  of  grain,  like  the  one  in 
question^  The^'  also  proposed  to  prove  that  on  previous  occasions 
there  had  been  contracts  and  dealings  similai-  in  character  to  the  one 
sued  upon,  and  that  the  manner  of  dealing  between  the  parties  was, 
when  an  advance  was  made,  memoranda  or  notes  should  be  taken  for 
the  money  advanced.  The  Court  declined  to  admit  evidence  to  the  jury 
in  support  of  either  of  these  positions,  and  the  ruling  of  the  Court  in 
this  respect  presents  the  only  question  for  determination.  The  same 
question  is  raised  by  certain  refused  instructions  asked  on  behalf  of  the 
appellants. 

The  rule  is  well  recognized  that  where  a  commercial  contract  is  in 
anj'  respect  ambiguous,  a  particular  custom  or  usage  of  trade  known  to 
the  parties,  or  which,  under  the  circumstances,  they  are  presumed  to 
know,  or  any  previous  course  of  dealing  between  them  that  will  have  a 
tendency  to  disclose  the  real  intentions  of  the  parties,  and  to  aid  the 
Court  in  arriving  at  its  true  construction,  will  be  admissible  in  evidence. 
Such  evidence  is  not  only  admissible  for  the  purpose  of  explaining  the 
terms  of  a  contract,  but  also  for  the  purpose  of  ingrafting,  as  it  were, 
new  terms  into  it,  subject,  however,  to  the  qualification  that  such  new 
terms  are  not  expressly  or  impliedlj'  excluded  by  the  express  agreement. 
1  Smith's  Leading  Cases,  307,  et  seq.  To  have  this  effect,  however, 
the  usage  must  be  reasonable,  and  not  in  conflict  with  anj'  general  rule 
of  law.  Macy  et  al.  v.  Wheeling  Ins.  Go..,  9  Mete.  354.  The  proof 
offered  in  this  case  was-  clearly  not  for  the  purpose  of  explaining  any 
ambiguity  in  the  contract,  or  for  the  purpose  of  showing  that  spme 
particular  word  or  phrase  in  it  is  used  out  of  its  ordinarj-  signifloation. 
No  claim  of  this  kind  is  made.  It  is  conceded  by  both  parties  that  a[> 
pellants  were  to  make  advances, — that  is,  let  appellee  have  monej-, 
from  time  to  time,  as  he  might  need  it,  under  the  contract.  So  far  there 
is  no  controversy.  But  appellants  contend  that  a  custom  or  usage  pre- 
vailed, not  adverted  to  in  the  express  agreement,  which  required  the 
appellee  to  give  to  them  his  note  upon  receiving  any  such  advances. 
The  usage  here  sought  to  be  shown,  it  is  clear,  was  for  the  purpose  of 
adding  a  stipulation  on  the  part  of  appellee  which,  it  is  conceded,  is  not 
found  in  the  express  agreement.  This,  as  we  have  already  seen,  maj' 
sometimes  be  done ;  but  whether  it  could  be  done  in  this  particular 
case  depends  upon  whether  the  stipulation  thus  to  be  added  is  incon- 
sistent or  in  conflict  with  that  part  of  the  agreement  which  is  expressed, 
and  about  which  there  is  no  controversy.  "We  are  clearly  of  opinion 
that  it  is,  and  that  the  trial  Court  therefore  ruled  properly  in  excluding 
the  evidence  and  in  refusing  the  instructions  complained  of. 

An  advance  or  paj-ment  of  money  on  a  contract  of  sale,  without 
doubt,  is  altogether  a  different  thing  from  that  of  obtaining  money  from 
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the  purchaser  on  the  seller's  own  note.  The  legal  effect  of  the  trans- 
action in  the  first  case  is  to  extinguish,  pro  tanto,  the  seller's  claim  and 
the  purchaser's  corresponding  liabilitj'.  In  the  second,  no  part  of  either 
is  extinguished.  Instead  of  collecting  something  on  his  corn,  as  pro- 
vided by  the  agreement,  the  seller  is  offered  a  loan  of  money  on  his 
individual  note,  which  would  be  a  complete  change  of  the  legal  relations 
of  the  parties.  Whereas  the  seller  was,  before,  a  mere  creditor  of  the 
purchaser,  he  at  once,  upon  giving  such  a  note,  becomes  the  debtor  of 
the  purchaser,  and  no  part  of  the  debt  due  him  on  account  of  the  sale 
is  thereby  discharged.  Thus  it  is  seen  the  legal  effect  in  the  one  case 
is  practically  the  very  opposite  of  what  it  is  in  the  other,  and  might  in 
many  cases  result  in  the  grossest  injustice.  For  instance,  had  appellee 
given  his  note  for  the  required  advance,  the  appellants  might,  the  next 
hour  thereafter,  have  transferred  it  to  another  for  value,  and  appellee 
would  have  been  compelled  to  pay  it,  whether  he  ever  got  a  cent  for  his 
corn  or  not.  This  is  apparent.  That  one  will  not  be  permitted  toj 
prove  a  custom  or  usage  the  effect  of  which  will  be  to  add  to  an  express! 
agreement  a  condition  or  limitation  which  is  repugnant  to  or  inconsist-l 
ent  with  the  agreement  itself,  will  hardly  be  questioned.  This  is  not  I 
only  the  universally  received  doctrine  on  the  subject,  but  it  has  been  ^ 
often  fully  recognized  by  this  Court.  OadweU  v.  Meek,  17  111.  220  ;  £is- 
sell  V.  Ryan,  23  id.  566  ;  Deshlerv.  £eers,  32  id.  368 ;  Wilson  v.  Mail- 
man, 80  id.  493.  In  the  editor's  note  to  Wigglesworth  v.  Dalleson, 
Smith's  Leading  Cases,  309,  it  is  said:  "Evidence  of  usage,  though 
sometimes  admissible  to  add  to  or  explain,  is  never  to  vary  or  to  con- 
tradict, either  expressly  or  by  implication,  the  terms  of  a  written  instru- 
ment,"—  citing  in  support  of  the  proposition,  Magie  v.  Atkinson, 
2  M.  &  W.  442  ;  Adams  v.  Worldley,  1  id.  374 ;  Freeman  v.  Loeder, 
11  A.  &  E.  589 ;  and  Gates  v.  Fym,  6  Taunt.  445.  The  rule  here 
stated  is  equallj^  applicable  to  a  verbal  contract,  where  the  terms  of  it 
are  definitely  fixed,  as  thej-  are  in  the  present  case. 

It  follows  from  what  we  have  said,  and  the  authorities  cited,  the, 
judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


MOEGAN  V.   GRIFFITH. 

Exchequer.     1871. 
{Repm-ted  L.  R.  6  Ex.  70.] 

Appeal  by  defendant  from  the  Northamptonshire  County  Court. 

This  action  was  brought  by  William  Griffith,  plaintiff,  to  recover 
from  George  Morgan,  defendant,  compensation  for  damage  done  to 
the  grass  and  crops  of  the  plaintiff  "  in  consequence  of  the  breach  by 
the  defendant  of  his  promise  to  keep  down  and  destroy  the  rabbits  on  the 
land  hired  by  the  plaintiff  of  the  defendant." 
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At  the  hearing  of  the  cause  the  following  facts  were  proved  :  — 

The  plaintiff,  who  is  a  farmer  and  cattle-dealer,  agreed  in  the  sum- 
mer of  1867,  to  hire  of  the  defendant  some  grass  land  from  Michaelmas 
Day  in  that  j'ear  on  the  terms  of  a  lease  which  was  to  be  signed  at  some 
future  time.  He  entered  on  the  land  as  tenant  on  the  Michaelmas  Da}', 
and  soon  afterwards  found  the  land  overrun  with  rabbits,  which  did  con- 
siderable damage.  Prior  to  Ladyday,  1868,  the  lease  was  presented  to 
him  for  signature,  but  he  refused  to  sign  it  if  he  was  to  be  annoj'ed  by 
the  rabbits  in  future  as  he  had  been  before,  and  did  not  sign  it.  Upon 
paying  his  March  rent  he  complained  to  the  defendant  of  the  annoyance 
he  was  suffering,  and  expressed  his  determination  not  to  continue  in  oc- 
cupation unless  the  rabbits  were  destroyed.  The  defendant  thereupon 
promised  to  destroy  them.  At  Michaelmas,  1868,  the  lease  was  again 
tendered  by  the  defendant  to  the  plaintiff  for  signature,  when  he  com- 
plained a  second  time  of  the  number  of  rabbits  on  the  land,  and  refused 
to  sign  or  continue  to  hold  the  land  beyond  the  then  current  year  unless 
the  defendant  undertook  their  destruction.  The  defendant  then  said, 
according  to  the  plaintiff's  evidence,  "  I  promise  you  faithfully  they 
shall  be  destroyed,"  and  the  plaintiff  requested  that  a  term  to  that  effect 
should  be  inserted  in  the  lease.  The  defendant  refused  compliance,  but 
again  promised  that  the  rabbits  should  be  destroyed,  and  the  plaintiff 
accordingly  signed  the  lease  in  its  original  form.  It  demised  the  land 
at  a  specified  rental  from  year  to  year  as  from  Michaelmas,  1867,  and 
contained  a  stipulation  that  the  tenant  should  not  shoot,  hunt,  or  sport 
on  the  land,  or  destroj'  any  game,  but  would  use  his  best  endeavors 
to  preserve  the  same,  and  would  allow  his  landlord  or  friends  at  imy 
time  to  hunt,  shoot,  or  sport  on  the  land. 

The  defendant  failed  to  destroy  the  rabbits  as  he  had  promised,  and 
the  plaintiff,  finding  that  they  were  even  more  troublesome  than  before, 
gave  notice  to  quit,  and  quitted  at  Michaelmas,  1870.  He  afterwards 
brought  this  action. 

The  defendant  denied  that  he  had  given  the  promise,  and  further  con- 
tended that,  even  if  given  in  fact,  it  could  not  be  received  in  evidence, 
inasmuch  as  it  added  to,  and  varied  and  was  inconsistent  with,  the  ex- 
press terms  of  the  lease.  The  judge  considered  that  evidence  of  it  was 
admissible,  and  asked  the  jury  whether  the  lease  had  been  signed  by  the 
plaintiff  on  the  express  promise  by  the  defendant  to  destroy  the  rabbits. 
They  found  in  the  affirmative,  and  a  verdict  was  entered  for  the  plain- 
tiff. The  defendant  appealed  against  the  ruling  of  the  judge  ;  and  the 
question  for  the  Court  was,  whether  the  judge  was  right  in  admitting 
the  parol  evidence  of  the  defendant's  alleged  promise,  and  in  his  direc- 
tion to  the  jury. 

Aspland,  for  the  defendant.  .  .  .  There  was  no  consideration  for 
this  verbal  promise. 

[Kelly,  C.  B.  The  signature  of  the  lease  was  a  good  and  sufficient 
consideration.  Suppose  the  plaintiff  had  refused  to  sign  on  the  ground 
that  the  defendant  had  declined  to  promise  to  keep  down  the  rabbits, 
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and  the  defendant  had  filed  a  bill  for  specific  performance  in  equity,  or 
brought  au  action  at  law  for  non-performance  of  the  agreement,  in  the 
former  case  no  decree  would  have  been  made  unless  on  the  terms  of  the 
defendant's  keeping  down  the  rabbits,  and  in  the  latter  onlj-  nominal 
damages  would  be  recoverable.] 

The  plaintiff  was  already  bound  to  execute  the  lease. 

Arthur  Wilson  {Soil  with  him),  contra,  was  not  called  on. 

Kelly,  C.  B.  All  that  is  possible  has  been  said  on  behalf  of  the 
defendant,  but  it  has  failed  to  convince  me.  I  think  the  verbal  agree- 
ment was  entirely  collateral  to  the  lease,  and  was  founded  on  a  good 
consideration.  The  plaintiff,  unless  the  promise  to  destroy  the  rabbits 
had  been  given,  would  not  have  signed  the  lease,  and  a  court  of  equity' 
would  not  have  compelled  him  to  do  so,  or  only  on  the  terms  of  the 
defendant  performing  his  undertaking.  The  decision  of  the  county 
court  judge  must  therefore   be  affirmed. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  verbal  agreement  in 
this  case,  although  it  does  affect  the  mode  of  enjoj'ment  of  the  land 
demised,  is,  I  think,  purely  collateral  to  the  lease.  It  was  on  the  basis 
of  its  being  performed  that  the  lease  was  signed  by  plaintiff,  and  it  does 
not  appear  to  me  to  contain  any  terms  which  conflict  with  the  written 
document.  Judgment  for  the  respondent. 


ANGELL  V.  DUKE. 
Queen's  Bench.     1875. 

[Reported  32  L.  T.  B.  n.  s.  320.] 

The  first  count  of  the  declaration  stated  that  in  consideration  that 
the  plaintiff  would  at  the  request  of  the  defendant  sign  an  agreement, 
whereby  the  defendant  agreed  to  let,  and  the  plaintiff  to  take,  a  mes- 
suage and  premises,  with  the  use  of  the  furniture,  &c.,  on  the  premises, 
on  the  terms  therein  specified,  the  defendant  promised,  within  a  reason- 
able time  after  the  signature  of  the  said  agreement,  to  do  certain  works 
and  repairs,  and  send  in  such  additional  furniture  as  might  be  necessary 
for  the  completing  of  the  furnishing  of  the  house  and  its  convenient 
occupation  by  the  plaintiff. 

Averment :  That  relying  upon  the  said  promise,  plaintiff  did  sign  the 
agreement,  and  that  all  conditions,  &c.,  were  performed,  &c.,  yet  the 
defendant  did  not,  within  a  reasonable  time  or  at  all,  execute  the  works 
and  repairs  or  send  in  the  furniture,  whereby  plaintiff  was  put  to. 
expense  and  suffered  damage. 

The  second  count  is  set  out  in  the  report  of  the  argument  on  de- 
murrer, 32  L.  T.  Eep.  n.  s.  25. 

The  pleas  were:  First,  non  assumpsit ;  secondly,  that  a  reasonable 
time  had  not  elapsed  ;  thirdly,  denial  of  breaches. 
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At  the  trial  before  Blackburn,  J.,  at  the  London  Sittings  after  Hilary 
Term,  it  was  proved  that  the  defendant  had  let  the  house  and  furniture 
to  the  plaintiff  by  a  written  agreement  dated  the  24th  March,  1873,  and 
evidence  was  tendered  of  a  promise  alleged  to  have  been  made  by  the 
defendant  before  that  date  to  put  more  furniture  into  the  house,  and  to 
change  some  of  that  which  was  already  in  it.  It  was  also  alleged  that 
there  was  a  promise  to  the  same  effect  made  after  the  date  of  the 
written  agreement. 

The  learned  judge  rejected  evidence  of  the  earlier  promise,  and  ruled 
that  the  agreement  was  conclusive  as  to  all  that  referred  to  taking  the 
house  and  the  furniture,  and  that  the  plaintiff  could  not  recover  upon 
any  prior  agreement  made  during  the  negotiation  and  not  put  into  the 
written  record  of-  the  agreement,  and  refused  leave  to  move.  He  also 
held,  that  if  the  above  ruling  was  right,  the  plaintiff  could  not  show  a 
fresh  consideration,  and  ruled  that  there  was  no  subsequent  considera- 
tion, and  nonsuited  the  plaintiff. 

Soilings  moved  for  a  rule  calling  on  the  defendant  to  show  cause. 

CocKBURN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  To 
allow  the  plaintiff  to  recover  in  this  action  would  be  to  allow  a  parol 
agreement  to  conflict  with  a  written  agreement  afterwards  entered  into. 
I  agree  with  the  cases  which  have  been  cited  to  this  extent,  that  there 
may  be  instances  of  collateral  parol  agreements  which  would  be  admis- 
sible, but  this  is  not  the  case  here :  something  passes  between  the 
parties  during  the  course  of  the  negotiations,  but  afterwards  the  plain- 
tiff" enters  into  a  written  agreement  to  take  the  house  and  the  furniture 
in  the  house,  which  is  specified.  Having  once  executed  that,  without 
making  the  terms  of  the  alleged  parol  agreement  a  part  of  it,  he  cannot 
afterwards  set  up  the  parol  agreement. 

Mellok,  J.  I  am  of  the  same  opinion.  There  is  one  contract ;  the 
house  is  the  same,  the  rent  the  same,  and  the  general  terms  the  same. 
During  the  negotiations  it  appears  to  have  been  suggested  that  some 
more  furniture  should  be  put  in,  but  afterwards  a  written  contract  is 
made  affecting  the  house,  affecting  the  furniture,  and  affecting  the  rent, 
and  to  this  agreement  the  plaintiff  is  attempting  to  add  an  additional 
term.  The  cases  which  have  been  cited  are  distinguishable,  though 
one  of  them  appears  to  be  rather  an  extreme  decision.  The  decision  in 
this  case  on  demurrer  does  not  affect  the  present  question. 

Field,  J.     I  am  of  the  same  opinion. 

Blackburn,  J.  I  think  the  ruling  was  right.  It  is  a  most  important 
rule  that  where  there  is  a  contracj  in  writing  it  should  not  be  added  to  I 
if  the  written  contract  is  intended  to  be  the  record  of  all  the  terms 
agreed  upon  between  the  parties ;  where  there  is  a  collateral  contract ' 
the  written  contract  does  not  contain  the  whole  of  the  terms.  As  to 
the  cases  which  have  been  cited,  I  should  decide  Morgan  v.  Griffith 
the  same  waj' ;  the  decision  in  Mann  v.  Nunn  I  am  inclined  to  think 
wrong,  but  it  is  unnecessary  to  say  how  that  may  be.  Here  the  lease 
expresses  the  whole  of  the  terms  ;  the  defendant  agrees  to  let,  and  the 
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plaintiff  to  take,  the  house  and  furniture  at  a  certain  rent ;  there  is  said 
to  have  been  an  arrangement  made  beforehand  during  the  negotiation, 
that  the  defendant  should  let  the  plaintiff  have  more  furniture  for  the 
same  rent ;  how  is  this  collateral?  I  cannot  perceive  that  it  is.  At  the 
trial  I  refused  leave  to  move,  and  I  have  no  doubt  that  the  same  reasons 
are  sufficient  for  refusing  a  rule  now.  Hule  refused.^ 


CHAPIN   et  al.   v.   DOBSON. 

Court  of  Appeals  op  New  York.     1879. 
[RevortednN.  Y.  74.]  2 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  first  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  the  following  agreement  between  the 
parties  :  "  Philadelphia,  July  9,  1868.  We  agree  to  furnish  John  Dob- 
son  with  the  following  machinery,  on  terms  stated:  16  48-inch  and  7 
60-inch  first  Breaker  Feeders,  at  three  hundred  dollars  each,  delivered 
at  depot  at  Pawtucket,  R.  I.,  to  be  sent  by  steamer  from  Boston  to 
Philadelphia,  and  allowance  of  three  dollars  to  be  made  on  each  machine 
for  freight.  Man's  time  and  expenses  from  Philadelphia  to  be  charged 
extra  for  applying  the  machines.  Terms  cash  on  delivery,  5  per  cent 
commission  to  be  allowed  on  each  machine,  5  60-inch  and  4  48-inch  to 
be  delivered  as  soon  as  possible,  the  balance  in  thirty  days  thereafter. 
Harwood  &  Quincy,  Agents  for  Chapin  &  Downes.  I  agree  to  the 
above.     John  Dobson." 

Plaintiffs  delivered  a  portion  of  the  machines,  for  which  the}-  claimed 
to  recover  the  purchase-price,  with  damages  for  the  refusal  on  the 
part  of  defendant  to  receive  the  residue.  Defendant's  answer  alleged 
among  other  things,  in  substance,  that  at  the  time  of  the  execu- 
tion of  said  instrument,  and  in  consideration  that  defendant  would 
execute  the  same,  plaintiffs  agreed  and  guaranteed  that  the  machines 
would  work  well  and  to  the  satisfaction  of  defendant,  and  in  case  of 
their  failure  so  to  do,  that  plaintiffs  would  take  them  back,  and  defend- 
ant should  not  be  required  to  pay  for  them  ;  that  the  machines  delivered 
did  not  work  well  or  to  the  satisfaction  of  the  defendant,  and  were  use- 
less to  him  ;  in  consequence  whereof  defendant  detached  them  from  his 
machinery,  notified  plaintiffs  to  remove  them,  and  refused  to  accept  the 
residue. 

1  Compare  Harris  v.  EicTcett,  4  H.  &  N.  1.  ;  Lindley  v.  iMcey,  17  C.  B.  N.  s.  578  ; 
Erskine  v.  Adeane,  L.  R.  8  Ch.  756  ;  LlancUy,  <Sec.  Oo.  v.  Land.  Jhc.  Co.,  ib.  pp.  952- 
954,  per  Jambs,  L.  J.  See  also  Mann  v.  Nunn,  30  L.  T.  Rep.  n.  s.  526 ;  Carter  v. 
Salmon,  42  ib.  490.  —  Ed. 

"  A  part  of  the  case  is  omitted. 
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Upon  the  trial  defendant  ofifered  evidence  proving  a  parol  guar- 
anty to  the  effect  that  the  machines  should  be  so  made  that  they  would 
do  the  defendant's  work  well  and  satisfactorily,  or  in  case  of  failure 
that  they  should  be  taken  back,  and  not  be  paid  for.  This  evidence 
was  objected  to  on  the  ground  that,  in  substance,  the  agreement  was 
embodied  in  the  writing,  which  could  not  be  varied  by  oral  evidence. 
The.  objections  were  overruled,  and  plaintiffs  duly  excepted.  .  .  . 

M.  W.  Divine,  for  appellant.     Thos.  Senry  Edsall,  for  respondent. 

Danfouth,  J.  .  .  .  The  general  rule  requires  the  rejection  of  parol 
evidencejvhen  offereoLtocut  down  or  take  aw-ay  obligations  enterefintg 
between  parties  and  by  them  put  in  writing.  And  tlie  reason  of  the 
rule~suggests  its  application  and  its  limitation.  "  It  would  be  incon- 
venient,'' sa3-s  Lord  Coke  (5,  60,  26  a),  "  that  matters  in  writing  made 
by  advice  and  on  consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  between  the  parties,  should  be  controlled  by  an 
averment  of  the  parties  to  be  proved  byvthe^micerlain„teiLtiuH}ny_Qf_ 
slippery  memory."  It  does  not  apply  therefore  where  the  original  con- 
Tract^ras~verbal  and  entire  and  a  part  only  reduced  to  writing.  Potter 
V.  Hopkins,  25  Wend.  417 ;  Batterman  v.  Pierce,  3  Hill,  171 ;  Grier- 
son  V.  Mason,  60  N.  Y.  394.  Nor  has  it  any  application  to  collateral 
undertakings.  Lindley  v.  Lacey,  17  C.  B.  578,  and  cases  cited  be- 
low. And  these  facts  are  always  open  to  inquiry,  and  may  be  proved 
by  parol.  Filkins  v.  Whyland,  24  N.  Y.  344  ;  Stephen's  Dig.  of  the 
ikw  of  Evidence,  chap.  12,  art.  90. 

In  Jeffery  v.  Walton,  1  Stark.  Rep.  383,  the  contract  for  the  hire  of 
a  horse  was  in  writing,  and  it  was  further  agreed  by  parol  that  acci- 
dents occasioned  by  his  shying  should  be  at  the  risk  of  the  hirer.  The 
horse  shied,  and  in  consequence  was  injured.  In  a  suit  for  damages  it 
was  held  that  parol  evidence  of  that  portion  of  the  agreement  which  was 
not  in  writing  was  admissible.  In  Patterman  v.  Pierce,  3  Hill,  171, 
the  action  was  upon  a  note  given  for  wood  on  plaintiff's  land.  The  de- 
fence was  a  verbal  agreement  made  at  the  same  time  by  plaintiff,  that 
if  anything  happened  to  the  wood  through  his  means  or  by  setting  fire 
to  his  fallow,  he  would  be  accountable  and  would  guarantee  the  pur- 
chasers against  any  damages  in  consequence  of  firing  his  fallow  (the 
fallow  was  burned,  and  the  wood  also)  ;  the  defence  prevailed,  the 
Court  holding  that  the  same  result  would  follow  whether  the  contract 
of  both  parties  had  been  written  out  or  whether  all  rested  in  parol 
without  writing,  —  saying  "  nor  can  it  make  anj-  substantial  difference 
that  the  undertaking  of  one  party  has  been  reduced  to  writing  while 
the  engagement  of  the  other  party  remains  in  parol;"  and  to  the  ob- 
jection that  the  defence  contradicted  the  note  said  there  was  "  noth- 
ing in  it."  "  The  defendants  do  not  deny  that  they  made  just  such  a 
contract  as  that  on  which  the  plaintiff  seeks  to  recover,  but  they  allege 
that  the  plaintiff  at  the  same  time  entered  into  an  engagement  on  his 
part  which  has  subsequently  been  broken  ; "  and  the  same  maj'  be  said 
of  the  parties  in  the  case  in  hand.     The  later  cases  of  Morgan  v. 


904  CHAPIN   ET   AIu   V.   DOBSON.  [CHAP.  IV, 

Griffith,  L.  R.  6  Ex.  70,  and  JErsJcine  v.  Adeane,  L.  R.  8  Ch.  App. 
756,  explain  the  exception  contended  for  and  the  principle  upon  which 
the  ruling  of  the  referee  stands.  They  were  considered  by  this  Oourt 
in  Johnson  v.  Oppenheim,  55  N.  Y.  280-293,  and  there  said  to  be  within 
the  rule  which  allows  a  collateral  agreement  made  prior  to  or  contem- 
poraneous with  a' written  agreement,  but  not  inconsistent  with  or  affect- 
ing its  terms,  to  be  given  in  evidence.  Other  examples  to  that  effect 
are  Unger  v.  Jacobs,  7  Hun,  220  ;  Bookstaver  v.  Glenny,  3  T.  &  C.  248, 
afHrmed  in  this  Court.  The  case  before  us  may  be  added  to  the  same 
class,  without  disturbing  the  decision  of  this  Court  in  Wilson  v.  J)een^ 
74  N.  Y.  531,  on  which  the  appellants  relj'.  There  the  plaintiff  sought 
to  cancel  a  lease  upon  the  ground  that  the  defendant  failed  to  perform 
an  oral  agreement  concerning  a  matter  embraced  in  and  covered  by  its 
terms.  It  was  held  that  his  case  was  directly  within  the  general  rule 
above  stated,  and  the  Court  advert  to  the  fact  that  it  was  not  claimed  to 
be  within  the  principle  which  upholds  an  oral  or  parol  agreement  when 
collateral  to  a  written  instrument  contemporaneously  executed,  and  sa}' 
if  it  had  been  so  claimed  it  would  have  been  unavailing,  as  in  such  a 
case  the  only  remedj'  would  be  an  action  for  damages  for  the  bi-each 
of  the  parol  contract. 

These  distinctions  are  clearly  pointed  out  in  that  case,  and  are  illus- 
trated in  Angell  v.  Duke,  L.  R.  10  Q.  B.  174,  and  Mann  v.  Nunn,  43 
L.J.  C.  P.  241.  In  Angell  v.  Duhe  the  plaintiff  was  held  entitled  to 
recover  damages  for  the  breach  by  the  lessee  of  an  agreement  similar 
to  that  in  Wilson  v.  Deen,  supra,  the  court  holdiug  it  to  be  collateral 
to  the  demise,  and  the  case  analogous  to  Morgan  v.  Griffith,  supra. 
So  in  Mann  v.  Nunn,  where  a  lessor  promised  that  if  the  proposed 
lessee  would  take  the  lease  of  a  house,  he  would  put  the  house  in  a 
state  fit  for  habitation,  the  promise  was  held  to  be  collateral  to  the 
written  lease,  and  provable  by  parol  evidence  for  the  purpose  of  re- 
covering damages  for  the  breach  of  it.  Whether  the  matter  relied  upon 
to  reduce  or  defeat  the  plaintiffs  claim  is  set  up  bj-  answer  as  in  Spal- 
ding V.  Vandercook,  2  Wend.  432,  and  JBatterman  v.  Pierce,  supra, 
and  in  the  case  at  bar,  or  is  made  the  subject  of  a  cross-action,  as  in 
Morgan  v.  Griffith,  Mrskine  v.  Adeane,  Angell  v.  Duke,  and  Mann  v. 
Nunn,  supra,  can  make  no  difference.  The  plaintiffs  introduced  in 
evidence  a  written  instrument  dated  July  9,  1868.  There  is  nothing 
upon  its  face  to  show  that  it  was  intended  to  express  the  whole  contract 
between  the  parties.  The  referee  finds  that  it  does  not  contain  it,  and 
that  the  plaintiffs  at  the  same  time  guaranteed  to  the  defendant  that  the 
machines  mentioned  therein  should  be  so  made  that  they  would  do  the 
defendant's  work  satisfactorily  or  they  should  not  be  paid  for,  and  the 
defendant  thereupon  signed  the  writing  in  consideration  of  said  guarantj-. 
He  also  finds  that  the  matters  in  writing  and  the  above  guaranty  con- 
stituted the  contract  or  agreement  between  the  parties.  It  was  within 
the  province  of  the  referee  to  make  the  finding  above  referred  to  (lAnd- 
ley  V.  Lacey,  17  G.  B.  N.  s.  578),  and  the  evidence  fully  warrants  it. 
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The  written  contract  related  to  machines  thereafter  to  be  manufactured 
by  the  plaintiflfs,  fixed  the  price  at  which  they  were  to  be  furnished,  the 
number,  the  place,  and  manner  of  delivery,  the  time  and  manner  of 
payment.  Nothing  else  was  provided  for.  These  terms  are  to  remain 
as  written.  Some  of  them  impose  obligations  upon  the  plaintiffs,  and 
others  on  the  defendants.  The  parol  agreement  was  on  the  part  of  the 
plaintiffs.  By  it  they  guaranteed  "that  the  machines  should  be  so 
made  that  they  would  do  the  defendant's  work  satisfactorily."  The 
writing  specified  machines  described  as  "  First  Breaker  Feeders,"  of 
certain  dimensions.  How  they  should  work,  and  whether  well  or  ill, 
is  not  stated.  If  it  had  called  for  a  machine  to  satisfy  a  required  pur- 
pose, of  which  the  plaintiffs  had  notice,  and  which  thej'  had  undertaken 
to  supply,  they  would  have  been  bound  as  a  condition  of  the  contract  to 
supply  an  article  reasonably  fit  for  the  purpose,  and  a  warranty  would 
have  been  implied  that  it  was  so.  Howard  y.  IIoey,^2Z  Wend.  351 ; 
Brown  v.  Edgingtan,  2  M.  &  G.  279  ;  Jones  v.  Bright,  5  Bing.  533  ; 
Gaylord  Manuf.  Co.  v.  Allen,  53  N.  Y.  618. 

It  is  contended  however  by  the  appellants  that  this  rule  does  not  ap- 
ply in  this  case,  because  a  specific  and  designated  machine  was  the  sub- 
ject of  the  contract.  It  may  well  be  doubted  whether,  in  view  of  the 
findings  of  the  referee,  and  his  refusals  to  find,  the  case  is  brought 
within  the  rule  laid  down  in  cases  on  which  the  appellants  rely,  but  it 
is  not  necessary  to  determine  that  question,  for  the  guaranty  as  made 
does  not  contravene  the  written  contract,  and  is  not  inconsistent  with 
it.  If  the  fitness  of  the  machine  is  implied,  the  guarantj'  is  m  harmony 
with  it,  and  adds  nothing ;  if  it  is  not  implied,  the  paper  contains  no 
declaration  that  the  machines  shall  be  taken  with  all  faults  and  insufH- 
ciencies,  or  at  the  defendant's  risk.  The  parol  evidence  therefore  con- 
tradicts no  term  of  the  writing,  nor  varies  it. 

The  written  contract  and  the  guaranty  do  not  relate  to  the  same 
subject-matter.  The  contract  is  limited  to  a  particular  machine  as 
such.  The  guaranty  is  limited  to  the  capacity  of  the  machine.  It  is 
one  thing  to  agree  to  sell  or  furnish  machines  of  a  specific  kind,  as  of 
such  a  patent,  or  of  a  particular  designation,  and  another  thing  to  un- 
dertake that  they  shall  operate  in  a  particular  manner  or  with  a  certain 
effect,  or,  as  in  this  case,  that  they  shall  do  the  buj-er's  work  satisfac- 
torily. The  first  would  be  performed  by  the  delivery  of  machines  an- 
swering the  description  or  the  specifications  of  the  patent ;  and  whether 
they  did  or  not  conform  thereto  would  be  the  only  Inquiry.  As  to  the 
other,  it  in  no  respect  touches  the  first,  nor  does  it  operate  as  a  defea- 
sance, but  leaves  it  valid,  and  to  be  performed,  and  the  consequences 
of  a  breach  of  the  guaranty  are  a  recoupment  or  abatement  of  damages 
in  favor  of  the  defendant ;  and  this  is  so  whether  the  contracts  are  in 
writing  or  not ;  for  the  guaranty  is  valid  although  not  in  writing,  and 
the  same  rule  must  apply,  for  in  either  case  the  relation  of  the  guaranty 
to  the  contract  would  be  the  same.  In  Heyworth  v.  Hutchinson.,  L.  R. 
2  Q.  B.  447,  the  defendants  bought  of  the  plaintiffs  a  specifiti  quantity 
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of  wool,  then  at  sea  but  expected  to  arrive,  "  the  wool  to  be  guaranteed 
about  similar  to  certain  samples  "  referred  to.  The  defendants  refused 
to  receive  the  wool,  alleging  that  it  was  not  similar  to  the  samples,  and 
being  sued  for  non-acceptance,  set  up  that  fact  as  a  defence.  The  Court 
held  it  invalid ;  that  the  contract  was  for  specific  goods,  and  therefore 
the  clause  of  guaranty  was  onlj'  collateral  to  the  contract ;  and  so  the 
buyer  could  not  reject  the  wool  on  the  ground  that  it  was  not  con- 
formable to  the  sample,  but  his  remedy  would  be  either  hy  a  cross- 
action  on  the  guaranty,  or  by  giving  the  infirmity  in  evidence  in 
reduction  of  damages.  This  case  is  in  point.  It  seems  plain  both 
upon  principle  and  authority  that  the  plaintiffs'  undertaking  was  col- 
lateral to  the  contract  by  which  they  undertook  to  furnish  the  machines, 
and  that  the  referee  committed  no  error  in  receiving  the  evidence 
objected  to. 

The  judgment  should  be  affirmed  with  costs. 

All  concur.  Judgment  affirmed.^ 


DURKIN   V.   COBLEIGH. 

Supreme  Judicial  Court  of  Massachusetts.     1892. 

[30  Northeastern  Reporter,  474.  ] 

Exceptions  from  Superior  Court,  Suffolk  county ;  James  M.  Barker, 
judge.  ...  A  verdict  was  rendered  for  defendant  by  direction  of  the 
Court,  and  plaintiff  excepts.     Exceptions  sustained. 

F.  W.  Kittredge  and  W  H.  Drury,  for  plaintiflF. 

F.  Hutchinson,  for  defendant. 

Allen,  J.  This  is  an  action  of  contract.  The  plaintiff  had  taken 
from  the  defendant  a  deed  of  land  described  as  bounded  on  a  street, 
and  referring  to  a  plan  on  which  the  street  was  shown.  This  street 
was  upon  land  owned  by  the  defendant.  The  deed  contained  no  cove- 
nant that  the  defendant  would  build  the  street,  or  cause  water  to  be 
introduced  therein.  The  plaintiflTs  case  rests  upon  the  proposition 
that,  in  order  to  induce  him  to  buy  the  lot,  the  defendant  orally  prom- 
ised to  grade  and  build  the  street  so  as  to  connect  with  a  certain  public 
street  already  built  and  open,  and  also  to  cause  the  city  water  to  be  put 
into  the  street  by  a  certain  specified  time.  The  question  is  whether 
such  an  oral  agreement  may  be  shown.  The  plaintiff  gained  a  right  of 
way  by  estoppel  over  the  land  owned  by  the  defendant,  and  described 
as  a  street.  Howe  v.  Alger,  4  Allen,  206  ;  Insurance  Go.  v.  Cousens, 
127  Mass.  258 ;  Crowell  v.  Beverly,  134  Mass.  98.  And  this  right 
would  extend  for  the  entire  length  of  the  street,  as  indicated,  provided 

^  Compare  ^ijAmie  v.  Taylor,  98  N.  Y.  p.  298:  "If  the  case  [Ghapin  v.  Dobson] 
be  near  the  border  line  in  the  application  of  the  exception  to  the  facts,  there  can  be  no 
question  as  to  the  soundness  of  the  doctrine  asserted."  —  Per  Finch,  J.  But  compare 
Thomas  v.  Scott,  127  N.  Y.  (2d  Div.)  133  ;  Case  v.  £ridge  Co.,  31  N.  E.  Rep.  254 
(N.  Y.  Ct.  App.  2d  Div.  1392).  —  En. 
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the  defendant  owned  the  same.  Tobey  y.  Taunton,  119  Mass.  404; 
^ox  V.  Sugar  Refinery,  109  Mass.  292.  But  the  defendant  would  not 
be  bound  by  his  deed  to  build  and  maintain  the  street  fit  for  travel. 
Hennessey  v.  Railroad  Go.,  101  Mass.  640.  The  obligation  of  the 
defendant  to  do  the  acts  now  in  question  depends  whoUj-  on  his  alleged 
oral  agreement.  A  rule  has  been  established  which  may  be  stated  in 
general  terms  to  be  that  an  agreement  bj'  parol,  which  is  collateral  to 
the  written  contract  and  on  a  distinct  subject,  may  be  proved.  It  is 
rather  diflflcult  to  lay  down  a  precise  formula  to  define  in  advance  for 
all  cases  what  will  come  within  this  rule.  In  Steph.  Dig.  Ev.  (Amer. 
Ed.)  163,  this  is  attempted  as  follows :  "  The  existence  of  any  separate 
oral  agreement  as  to  any  matter  on  which  a  document  is  silent,  and 
which  is  not  inconsistent  with  its  terms,  if  from  the  circumstances  of 
the  case  the  court  infers  that  the  pai'ties  did  not  intend  the  document  to 
be  a  complete  and  final  statement  of  the  whole  transaction  between 
them,"  may  be  proved.  Where  the  oral  agreement  is  on  the  face  of  it 
inconsistent  with  what  was  written,  it  is  plain  that  the  writing  must 
prevail.  Flynn  v.  Bourneuf,  143  Mass.  277,  9  N.  E.  Rep.  650,  and 
Knowlton  v.  Keenan,  146  Mass.  86,  15  N.  E.  Eep.  127,  were  cases  of 
this  kind.  But  the  more  difficult  question  arises  where  the  oral  agree- 
ment relied  on  relates  to  something  not  specified  in  terms  in  the  writ- 
ing. It  must  then  be  determined  whether  the  written  document  is  to 
be  deemed  to  contain  all  that  was  agreed  between  the  parties.  There 
are  many  cases  in  which  this  question  has  been  presented,  and  the  de- 
cisions are  not  entirely  harmonious.  Thus  in  Naumberg  v.  Young,  44 
N.  J.  Law,  331,  the  Court  disapproved  of  the  decisions  in  Morgan  v. 
Griffiths,  L.  R.  6  Exch.  70,  and  Erskine  v.  Adeane,  L.  R.  8  Ch.  App. 
756,  in  which  cases  it  was  held  that  an  oral  agreement  by  a  lessor  to 
destroy  the  rabbits  might  be  proved.  In  an  early  Massachusetts  case 
it  was  held  that  a  lessor  is  not  bound  by  an  oral  agreement  to  provide 
other  and  better  accommodations  than  those  stipulated  for  in  the  lease. 
Jirigham  v.  Rogers,  17  Mass.  571.  And  on  a  written  contract  of  sale 
of  goods  an  additional  warranty  cannot  be  proved  by  parol.  Whitmore 
V.  Iron  Co.,  2  Allen,  52,  58  ;  Eighmie  v.  Taylor,  98  N.  Y.  288.  So 
where  one,  by  a  written  instrument,  agreed  to  sell  out  his  business 
stand  and  stock  of  goods,  it  cannot  be  shown  by  parol  that  he  also 
agreed  not  to  engage  in  a  similar  business  in  the  same  town.  Doyle 
V.  Dixon,  12  Allen,  576  ;  Wilson  v.  Sherburne,  6  Cush.  68.  On  the 
other  hand,  in  several  cases  more  nearly  resembling  the  present  in 
their  facts,  it  has  been  held  that  an  additional  oral  agreement  might  be 
proved.  Thus  oral  agreements  by  vendors  of  land  requiring  to  be  filled, 
that  they  would  pay  for  the  filling,  have  been  held  to  be  independent 
collateral  agreements  which  might  be  enforced.  Page  v.  Monks,  5 
Gray,  492;  McCormich  v.  Oheevers,  124  Mass.  262.  Also  an  oral 
agreement  by  a  grantor  to  pay  for  building  a  sewer  in  the  street.  Carr 
v.  Dooley,  119  Mass.  294.  The  case  of  Gh-affam  v.  Fierce,  143  Mass. 
.386,  9  N.  E.  Eep.  819,  was  deemed  to  come  within  the  same  doctrine. 
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It  was  determined  in  Ayer  v.  ManufaQturing  Co.,  147  Mass.  46,  16 
N.  E.  Rep.  754,  that  a  manufacturer  of  goods  who  accepted  a  written 
order,  with  stipulations  as  to  quality,  price,  and  rebate  or  claims  for 
allowance,  might  be  held  on  an  oral  agreement  to  advertise  the  goods. 
See  also,  Willis  v.  JTulbert,  117  Mass.  151 ;  Hennell  v.  Kimball,  5 
Allen,  356;  Tayl.  Ev.  ss.  1135,  1147.  It  seems  to  us  that  the  case 
falls  within  the  last  class  of  decisions,  and  that  the  alleged  agreement 
of  the  defendant  should  be  treated  as  an  independent  collateral  agree- 
ment, which  need  not  be  included  in  the  deed.  The  result  is  that  the 
plaintiff  was  entitled  to  have  his  case  submitted  to  the  jury. 

Exceptions  sustained,^ 


NAUMBERG  et  al.  v.  YOUNG  et  al. 

SUPEEME    COUET    OF   JODICATUEE    OF    NeW   JeESET.       1882. 
[Ee'ported  44  N.  J.  Law,  331.] 

On  motion  to  set  aside  a  nonsuit. 

The  plaintiffs,  on  January  31,  1880,  took  a  lease  from  the  defend- 
ants of  a  certain  brick  factory  in  the  cit)'  of  Newark,  for  a  term  com- 
mencing April  1,  1880,  and  expiring  April  1,  1886.  In  the  lease, 
which  is  under  seal,  the  premises  demised  are  described  as  the  brick 
factory  situate  on  the  southeasterly  corner  of  Norfolk  Street,  together 
with  the  brick  addition  adjoining  on  the  east,  and  the  upper  part  of  the 
frame  addition  adjoining  on  the  south.  Before  the  execution  of  the 
lease  the  premises  had  been  used  for  manufacturing  purposes,  and 
there  were  in  the  building  an  engine  and  boiler,  used  for  driving 
machinery.  The  defendants  were,  themselves,  lessees  from  the  owners 
of  the  freehold  for  an  unexpired  term.  The  boiler  was  the  propertj-  of 
one  of  the  defendants  ;  the  engine  belonged  to  the  owner  of  the  fee. 

The  plaintiffs  were  manufacturers  of  ivory  buttons,  and  rented  the 
property  for  the  purpose  of  carr^dng  on  that  business  on  the  premises 
demised.  The  only  reference  in  the  lease  to  the  business  proposed  to 
be  carried  on  is,  that  the  lease  contains  a  covenant  by  the  lessees  that 
they  would  not  use  or  permit  any  part  of  the  premises  to  be  used  for 
&x\j  other  purpose  than  a  button  factory. 

After  the  plaintiffs  took  possession  they  found  that  the  engine  was 
not  competent  to  do  the  work,  and  that  the  engine  and  boiler  were  out 
of  repair,  and  considerable  monej'  was  expended  by  them  in  making 
repairs,  involving  also  interruptions  in  the  plaintiff's  business.  For  the 
money  so  expended  and  damages  for  loss,  of  business  this  suit  was 
brought. 

-.    At  the  circuit,  at  the  closeof  the  plaintiffs'  case,  the  Court  granted  a 
nonsuit,  with  leave  to  apply  to  this  court  to  set  the  nonsuit  aside. 

'  Compare  ilfcffjtijiwcss  v.  Shannon,  154  Mass.  86  (1891). — Ed. 
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Argued  at  February  Term,  1882,  before  Justices  Depue,  Van 
Syckel,  and  Parker. 

For  the  plaintiffs,  Sctmiuel  Kalisch. 

For  the  defendants,  Mwood  C.  Harris. 

The  opinion  of  the  Court  was  delivered  by 

Depue,  J.  The  action  is  in  form  an  action  of  trespass  on  the  case 
upon  promises. 

The  declaration  alleges  that  the  defendants  were  desirous  of  demis- 
ing and  letting  the  said  factory  to  the  plaintiffs  ;  that  they  were  in- 
formed by  the  plaintiffs  that  the  plaintiffs  were  desirous  of  the  said 
premises  for  the  purpose  of  manufacturing  buttons,  and  that  it  was 
necessary  to  have  power  and  steam,  in  order  to  carry  on  said  manufac- 
turing business ;  and  that  if  the  said  defendants  would  furnish  the 
said  plaintiffs  with  a  good  engine  and  boiler,  they,  the  said  plaintiffs, 
would  hire  said  premises  ;  and  thereupon  the  said  defendants  then  and 
there  expressly  warranted  and  guaranteed  to  the  said  plaintiffs  that  the 
engine  and  boiler  situate  on  the  said  premises  were  in  thorough  repair, 
and  would  furnish  all  the  steam  and  power  necessary  to  carrj-  on  the 
business  for  which  the  said  plaintiffs  desired  to  use  the  same  ;  and  the 
said  plaintiffs,  relying  and  depending  upon  such  warranty  made  by 
the  said  defendants,  hired  the  said  premises. 

Naumberg,  one  of  the  plaintiffs,  testified  that  they  were  looking  for  a 
suitable  factory  in  the  city,  and  that  "  amongst  others,  I  heard  of  that 
place  being  vacated  by  Young  and  Morgan  ;  Mr.  Young  was  not  in  the 
first  time  I  calfed ;  the  second  time  I  found  him,  and  I  told  him  I 
wanted  a  place  furnished  with  a  suitable  engine  and  boiler  to  carry  on 
our  business  with,  and  he  told  me  then  that  this  shop  would  be  just 
the  place  for  me;. and  he  told  me  further  that  the  boiler  and  engine 
was  in  thorough  repair  ;  and  I  asked  him  about  the  rent,  and  one  thing 
and  another,  and  I  told  him  I  would  see  him  again  in  a  day  or  so ;  I 
saw  him  again,  and  I  told  him  that  I  am  not  versed  well  in  machinery, 
and  I  wanted  a  place  that  was  perfectly  satisfactory  in  that  respect ; 
and  he  told  me  he  would  guarantee  that  the  boiler  and  engine  was  in 
thorough  repair,  and  that  we  would  have  more  than  sufl3cient  steam  and 
power  out  of  that  engine  and  boiler ;  in  consideration  of  that  we  made 
the  lease.'' 

Neither  in  the  declaration  nor  ofl  the  evidence  do  the  plaintiffs  rely 
on  fraud  —  false  and  fraudulent  representations  by  the  defendants, 
whereby  they  were  induced  to  enter  into  the  lease  —  as  a  ground  for 
recovering  damages.  The  gravamen  of  the  suit  is  a  warranty  or  under- 
taking by  the  defendants  that  the  engine  and  boiler  were  in  good  re- 
pair and  capable  of  supplying  the  power  necessarj'  to  carry  on  the 
plaintiff's  business. 

The  lease  is  entirely  silent  on  this  subject.    It  contains  a  demise  in 
the  usual  form.     Only  the  factory  buildings  are  described  as  the  prem-* 
ises  demised.     The  engine  and  boiler  passed  under  tlie  lease  as  fixtures 
and  appendages  of  the  factory  buildings.     The  propositions  for  exami- 
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nation  are,  whether,  in  view  of  the  written  lease,  parol  evidence  of  a 
warranty  was  competent,  and  whether  any  undertaking,  with  respect  to 
the  condition  and  capacity  of  the  engine  and  boiler,  was  implied  from 
the  letting,  under  the  circumstances  of  this  case. 

The  general  rule  that  parol  evidence  will  not  be  received  to  add  to 
or  alter  the  terms  of  a  contract  in  writing,  applies  to  leases  as  well  as 
other  instruments  in  writing.  Except  where  fraud  or  illegality  has  been 
set  up,  parol  evidence  of  an  agreement  not  expressed  in  the  writing,  is 
competent  only  where  the  writing  contains  only  a  part  of  the  contract, 
or  the  evidence  is  admitted  to  apply  the  written  contract  to  its  subject- 
matter,  or  to  establish  a  parol  contemporaneous  agreement'  between  the 
parties,  with  respect  to  the  manner  in  which  the  rent  reserved  should 
be  paid,  which  both  parties  have  acted  upon  and  carried  into  execution, 
and,  therefore,  have  given  the  agreement  the  force  and  effect  of  an  ac- 
cord executed.  Oliver  v.  Phelps,  Spencer,  180  ;  s.  c.  1  Zab.  597,  is  an 
example  of  the  latter  class  of  cases. 

There  is  a  class  of  cases  where  the  parties  concluding  an  agreement 
which  is  reduced  to  writing,  have,  at  the  same  time  and  on  the  same 
consideration,  negotiated  bj'  parol  another  agreement  which  is  collat- 
eral and  on  a  subject  distinct  from  that  to  which  the  written  contract 
relates,  in  which  oral  evidence  of  such  an  agreement  is  held  to  be  com- 
petent. Lindley  v.  Lacey,  17  C.  B.  n.  s.  578,  is  a  case  of  this  class. 
The  parties  were  negotiating  for  the  sale  and  purchase  of  the  fixtures 
and  good-will  of  a  business,  and  their  agreement  on  that  subject  was 
reduced  to  writing.  At  the  same  time  a  promise  was  made  bj-  the 
defendant  in  consideration  of  the  plaintiffs  signing  the  agreement,  that 
he,  the  defendant,  would  settle  an  action  then  pending  against  the 
plaintiff  at  the  suit  of  one  C.  The  defendant  neglected  to  settle  the 
suit,  and  the  goods  were  seized  and  sold  under  the  judgment  recovered 
therein.  In  an  action  for  damages  for  this  default,  evidence  of  IJie 
prior  oral  agreement  to  settle  the  action  was  held  admissible,  notwith- 
standing the  written  agreement  authorized  the  defendant  to  settle  C.'s 
action  out  of  the  purchase-money.  This  ruling  was  made  on  the  ground 
that  the  defendant's  promise  to  settle  C.'s  claim  against  the  plaintiff 
and  thus  staj'  the  action  against  him,  was  a  thing  which  was  totally 
collateral  and  distinct  from  the  agreement  for  the  sale  of  the  goods  and 
the  transfer  of  the  possession  of  the'^remises,  —  a  preliminary  matter  to 
be  done  at  once. 

Another  class  of  cases  in  which  oral  testimonj-  of  an  agreement  by 
the  parties  is  held  to  be  competent,  are  those  in  which  the  evidence  is 
offered  to  show  that  the  written  agreement  was  made  to  take  effect 
upon  a  condition  which  was  not  performed.  Pym  v.  Campbell,  6  E.  & 
B.  370,  and  Wallis  v.  LitteU^  11  C.  B.  n.  s.  369,  are  cases  of  this 
class.  In  the  first  of  these  cases  the  action  was  for  the  non-perform- 
ance of  an  agreement  to  sell.  The  plaintiff  produced  the  written  agree- 
ment, signed  by  the  defendant.  The  defendant  was  allowed  to  prove, 
by  oral  testimony,  that  the  agreement  was  drawn  up  and  signed  with 
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the  understanding  tliat  it  should  be  no  bargain  until  approved  bj-  A., 
and  that  A.  did  not  approve  of  it.  In  the  second  of  these  cases  the 
plaintiff  declared  on  an  agreement  in  writing  by  the  defendant  to  trans- 
fer to  him  a  farm  the  latter  held  under  Lord  S.,  upon  the  terms  and 
conditions  under  which  the  same  was  held  by  the  defendant  under 
Lord  S.  In  an  action  for  refusing  to  transfer  the  farm,  the  defendant 
was  allowed  to  prove,  by  parol,  that  the  agreement  was  subject  to  the 
condition  that  it  should  be  null  and  void  if  Lord  S.  should  not,  within  a 
reasonable  time,  consent  and  agree  to  the  transfer  of  the  farm  to  the 
plaintiff.  In  cases  of  this  class  the  oral  testimony  is  received,  not  with 
a  view  to  add  an  additional  term  to  the  written  agreement  in  defeas- 
ance of  it,  but  for  the  purpose  of  showing  that  the  latter  did  not  become 
an  agreement  at  all. 

Three  recent  English  cases  have  carried  the  doctrine  of  the  admissi- 
bility of  parol  evidence  where  there  is  a  written  agreement  between  the 
parties,  to  an  extreme  length.  Morgan  v.  Griffith,  L.  E.  G  Exch.  70 ; 
M-skine  v.  Adeane,  L.  K.  8  Ch.  App.  756  ;  Mann  v.  Nunn,  43  L.  J. 
C.  P.  N.  s.  241. 

Morgan  v.  Griffith  and  ErsJcine  v.  Adeane  are  almost  identical  in 
their  facts.  A  farmer  in  treaty  for  grass  lands  declined  to  take  them, 
on  the  ground  that  the  property  was  overrun  with  rabbits.  The  lease, 
as  prepared  in  writing,  reserved  to  the  lessor  the  right  to  kill  game. 
The  lessee  refused  to  execute  it  until  the  lessor  promised  to  kill  down 
the  game.  The  rabbits  not  having  been  destroyed,  the  tenant  sued  the 
landlord  for  the  damage  done  by  them  to  the  grass  and  crops ;  and 
evidence  by  parol  of  the  landlord's  undertaking  to  keep  down  the  game 
was  admitted. 

Morgan  v.  Griffith  was  decided  upon  little  consideration.  The 
ground  of  decision  was  that  the  verbal  agreement  was  collateral  to  the 
lease,  and  did  not  affect  the  mode  of  enjoyment  of  the  land  demised. 
M-skine  v.  Adeane  was  decided  bj-  two  equity  judges  on  the  authority 
of  Morgan  v.  Griffith,  reversing  the  decision  of  Lord  Komilly,  M.  E., 
who  had  excluded  the  evidence,  for  the  reason  that  the  alleged  agree- 
ment was  not  a  distinct  agreement,  but  an  alteration  of  the  original 
terms  of  agreement,  and,  to  be  binding,  should  have  been  inserted  in 
the  lease.  Morgan  v.  Griffith  was  approved  in  Angell  v.  JDuke,  L.  E. 
10  Q.  B.  174  ;  but  it  is  apparent  from  the  report  of  the  latter  case  that 
the  approbation  expressed  had  reference  only  to  the  fact  that  such  an 
agreement  was  not  within  the  Statute  of  Frauds  ;  for  Angell  v.  Duke, 
on  that  occasion,  was  argued  on  demurrer,  and  the  only  point  of  demurrer 
was  that  the  agreement  in  question  was  for  an  interest  in  lands  within 
the  Statute  of  Frauds  ;  and  it  appearing  on  the  face  of  the  pleading  that 
the  landlord's  agreement  sued  on  —  to  put  the  house  in  repair  and  send 
more  furniture  into  it  —  was  antecedent  to  and  collateral  to  the  con- 
tract of  letting,  the  declaration  was  sustained.  But  at  the  trial  oral 
testimony  was  tendered  of  the  alleged  promise  in  the  course  of  a  treaty 
for  the  lease,  and  the  lease  containing  a  demise  of  the  house  and  the 
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furniture  in  it,  comprised  in  a  schedule  annexed,  Blackburn,  J.,  re- 
jected the  testimony,  and  held  that  the  lease  was  conclusive  as  to  all 
that  referred  to  the  taking  of  the  house  and  furniture,  and  his  ruling 
was  sustained  b}-  the  court  in  banc.  AngeU  v.  Duke,  32  L.  T.  n.  s. 
320  ;  23  Weekly  Rep.  548. 

In  Ifann  v.  Nunn  the  defendant  let  a  messuage  in  an  unfinished 
state,  by  a  written  agreement.  Before  and  at  the  time  of  signing  the 
agreement,  he  verbally  promised  to  put  the  premises  in  a  condition  fit 
for  habitation  —  mentioning,  among  other  things,  a  new  water-closet. 
He  failed  to  put  in  the  closet,  and  oral  testimonj'  of  his  promise  was 
held  to  be  competent  in  an  action  by  the  tenant  for  damages.  The 
landlord's  promise  possibly  may  be  considered  to  relate  to  what  Chief 
Justice  Erie,  in  Lindley  v.  Lacey,  calls  a  preliminarj-  matter  to  be 
done  at  once,  before  the  lease  should  take  effect.  Mann  v.  Nunn  was 
doubted  by  Blackburn,  J.,  in  Angell  v.  Duke,  32  L.  T.  320,  and,  if  the 
landlord's  promise  be  regarded  as  in  the  nature  of  a  covenant  to  repair, 
is  contrary  to  that  line  of  cases  which  hold  that  such  an  undertaking 
cannot  be  established  by  parol  if  the  premises  are  let  by  a  lease  in 
writing. 

It  must  be  borne  in  mind  that  we  are  not  dealing  with  the  question 
as  to  what  promises  and  undertakings  between  the  parties  may,  in 
themselves,  be  considered  collateral  or  conditional  the  one  to  the  other, 
but  with  the  salutary  rule  of  evidence  that  the  written  agreement  shall 
be  the  only  exponent  of  the  contract,  as  finally  concluded  between  the 
parties,  and  that  proof  b}^  oral  testimony  of  what  was  said  or  done  dur- 
ing the  negotiations  shall  not  be  received,  either  to  contradict  the  writ- 
ten contract  or  to  supply  terms  with  respect  to  which  the  writing  is 
silent.  This  rule  of  the  common  law  may  be  traced  back  to  a  remote 
antiquity.  It  is  a  rule  founded  on  the  obvious  inconvenience  and  in- 
justice that  would  result  if  matters  in  writing,  made  by  advice  and  on 
consideration,  and  intended  finally  to  embodj"  the  entire  agreement  be- 
tween the  parties,  were  liable  to  be  controlled  by  what  Lord  Coke 
expressively  calls  "  the  uncertain  testimony  of  slipper3'  memory."  2 
Taylor  on  Ev.,  s.  1035. 

When  the  terms  of  the  agreement  are  reduced  to  writing,  the  docu- 
ment itself,  being  constituted  by  the  parties  as  the  true  and  proper  ex- 
position of  their  admissions  and  intentions,  is  the  only  instrument  of 
evidence  in  respect  of  that  agreement  which  the  law  will  recognize, 
so  long  as  it  exists,  for  the  purpose  of  evidence.  3  Starkie  on  Ev., 
1002. 

Undoubtedly  this  rule  of  evidence  presupposes  that  the  parties  in- 
tended to  have  the  terms  of  their  agreement  embraced  in  the  written 
contract.  If  it  was  designed  that  the  written  contract  should  contain 
only  a  portion  of  the  terms  mutually  agreed  upon,  and  that  the  rest 
should  remain  in  parol,  the  parties  have  not  put  themselves  under  the 
protection  of  the  rule.  But  in  what  manner  shall  it  be  ascertained 
whether  the  parties  intended  to  express  the  whole  of  their  agreement  in 
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the  written  contract?  The  question  is  one  for  the  Court,  for  it  relates 
to  the  admission  or  rejection  of  evidence.  It  cannot  be  assumed  that 
the  written  contract  was  designed  as  an  imperfect  expression  of  the 
parties'  agreement,  from  the  mere  fact  that  the  written  agreement  con- 
tains nothing  on  the  subject  to  which  the  parol  evidence  is  directed. 
On  that  assumption  that  part  of  the  rule  which  excludes  parol  proof  as 
a  means  of  adding  to  the  written  contract  would  be  entirely  abrogated. 
And  to  permit  the  parties  to  lay  the  foundation  for  such  parol  evidence 
by  oral  testimony  that  they  agreed  that  that  part  only  of  their  contract 
should  be  included  in  the  written  agreement,  would  open  the  door  to 
the  very  evil  against  which  the  rule  was  designed  to  protect. 

The  only  safe  criterion  of  the  completeness  of  a  written  contract  as  a 
full  expression  of  the  terms  of  the  parties'  agreement,  is  the  contract 
itself.  When  parties  have  deliberately  put  their  mutual  engagements 
into  writing  in  such  language  as  imports  a  legal  obligation,  it  is  only 
reasonable  to  presume  that  they  have  introduced  into  the  written  in- 
strument every  material  term  and  circumstance  ;  and,  consequently,  all 
parol  testimony  of  conversations  held  between  the  parties,  or  of  declar- 
ations made  by  either  of  them,  whether  before  or  after,  or  at  the  time 
of  the  completion  of  the  contract,  will  be  rejected.  2  Taylor  on  Ev., 
§  1035.  If  the  written  contracts  purport  to  contain  the  whole  agree- 
ment, and  it  is  not  apparent  from  the  writing  itself  that  something  is 
left  out  to  be  supplied  by  extrinsic  evidence,  parol  evidence  to  vary  or 
add  to  its  terms  is  not  admissible.  Hei,  Adm'r  v.  Heller,  53  Wis.  415. 
"  If  the  instrument,''  says  Chief  Justice  Erie  in  Lindley  v.  Lacey, 
''-  shows  that  it  was  meant  to  contain  the  whole  bargain  between  the- 
parties,  no  extrinsic  evidence  shall  be  admitted  to  introduce  a  term 
which  does  not  appear  there."  In  Crane  v.  Elizabeth  Library  Associ- 
ation, 5  Dutcher,  305,  Chief  Justice  Whelpley  said :  "  Where  the  par- 
ties have,  by  a  written  paper  purporting  to  be  complete  on  its  face  — 
that  is,  to  be  a  full  agreement  —  undertaken  to  define  the  whole  nature 
and  extent  of  their  agreement,  parol  evidence  ought  not  to  be  admitted 
to  add  a  single  stipulation  or  vary  the  legal  effect  of  those  contained  in 
it.''  He  adds :  "  Where  an  entire  verbal  contract  has  been  entered 
into,  and,  in  part  execution  of  its  terms,  written  papers  have  been 
signed  bj-  either  of  the  parties,  which,  on  their  face,  are  fragmentary' 
and  do  not  purport  to  be  an  entire  and  complete  contract,  the  parol 
contract  is  not  held  to  be  merged  in  them,  but  may,  notwithstanding 
their  existence,  still  be  proved."  In  Powell  v.  Edmunds,  12  East,  6, 
a  sale  of  growing  timber  was  made  bj'  auction,  on  printed  conditions  of 
sale  which  did  not  state  anything  as  to  the  quantity.  Parol  evidence 
was  offered  that  the  auctioneer  at  the  time  of  the  sale  warranted  the 
quantity.  The  rejection  of  the  testimony  was  sustained  by  the  Court, 
Lord  EUenborough  saying  :  "  If  the  parol  evidence  were  admissible  in 
this  case,  I  know  of  no  instance  where  a  party  maj'  not,  by  parol  testi- 
mony, superadd  any  term  to  a  written  agreement,  which  would  be  set- 
ting aside  all  written  contracts  and  rendering  them  of  no  effect."    The 
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observations  above  quoted  apply  specialty  to  Morgan  v.  Griffiths  and 
Mrskine  v.  Adeane.  In  every  instance  the  object  of  a  written  lease  is 
to  express  the  mutual  undertakings  of  the  landlord  and  his  tenant  re- 
lating to  the  preservation  and  improvement  of  the  premises  for  the  ben- 
efit of  tlie  landlord,  and  the  advantageous  enjoyment  of  them  by  the 
tenant.  It  is  undeniable  that  in  both  those  cases  the  alleged  promise 
of  the  landlord  M'as  an  agreement  to  do  acts  upon  the  demised  premises 
which  would  make  their  occupation  and  cultivation  more  profitable  to 
the  tenant,  as  much  so  as  the  landlord's  promise  to  make  substantial 
repairs  or  to  contribute  labor  towards  their  cultivation.  It  added  a  new 
term  to  the  terras  of  letting  contained  in  the  written  lease.  When  the 
contract  is  reduced  to  writing  the  law  presumes  that  the  writing  con- 
tains the  whole  agreement.  To  permit  terms  to  be  engrafted  upon  the 
written  agreement  by  mere  parol  evidence,  would  be  attended  with  all 
the  danger,  laxit}',  and  inconvenience  which  the  general  rule  is  calcu- 
lated to  exclude  ;  for  an  agreement  miglit,  by  such  additional  terms,  be 
as  eflTeetually  altered  as  if  the  very  terras  of  the  agreement  had  been 
changed  by  parol  evidence.  3  Starkie  on  Ev.  1007  ;  Speckels  v.  Sax, 
1  E.  D.  Smith,  253. 

Nor  can  this  salutary  rule  of  evidence,  which  is  indispensable  to  the 
security  of  contracting  parties,  be  maintained  in  its  integrity  in  the  ad- 
mission of  oral  testimonj'  in  relation  to  matters  which,  in  a  general 
sense,  might  be  considered  as  collateral  to  the  contract.  An  exception 
of  such  a  compass  would,  in  a  great  variety  of  cases,  entirely  displace 
the  rule  and  make  it  of  little  value.  For  instance,  in  contracts  of  let- 
ting, the  usual  covenants  —  such  as  for  repairs  and  improvements,  the 
payment  of  taxes,  rates,  assessments,  and  insurance,  the  mode  of  culti- 
vation or  occupation,  and  the  like  —  are  all  collateral  to  tlie  demise  of 
the  land ;  and  if  oral  testiraony  be  received  to  prove  the  agreements  of 
the  landlord  or  tenant  on  such  subjects,  the  written  lease  would  be 
of  little  avail.  To  justify  the  admission  of  a  parol  promise  by  one  of 
the  contracting  parties  to  a  written  contract,  on  the  ground  that  the 
promise  was  collateral,  the  promise  must  not  only  be  collateral,  bat 
must,  as  in  Lindley  v.  Lacey,  relate  to  a  subject  distinct  from  that  to 
which  the  written  contract  applies.  In  Dutton  v.  Gerrish,  9  Cush.  89, 
a  warehouse  was  let  bj-  a  written  lease.  Parol  evidence  of  a  warranty 
by  the  lessor  at  the  time  of  the  letting  that  the  premises  were  fit  for  the 
purpose  for  which  thej'  were  let,  was  excluded,  on  the  ground,  as  was 
said  by  Chief  Justice  Shaw,  that  "  if  there  was  any  warranty,  express 
or  implied,  it  was  part  of  the  contract  of  hiring,  and  not  something  sep- 
arate and  independent,  and  must,  therefore,  be  found  in  one  of  the 
items  or  terras  of  that  contract.'' 

I  think  it  may  be  considered  as  settled  upon  principle,  as  well  as  by 
the  weight  of  authority,  that  where  the  written  contract  purports  on  its 
face  to  be  a  memorial  of  the  transaction,  it  supersedes  all  prior  negoti- 
ations and  agreements,  and  that  oral  testimony  will  not  be  admitted  of 
prior  or  contemporaneous  promises  on  a  subject  which  is  so  closely 
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connected  with  the  principal  transaction,  with  respect  to  which  the  par- 
ties are  contracting,  as  to  be  part  and  parcel  of  the  transaction  itself, 
without  the  adjustment  of  which  the  parties  cannot  be  considered  as 
having  finished  their  negotiations  and  finally  concluded  a  contract. 
Thus,  a  covenant  by  the  landlord  to  repair  is,  in  itself,  collateral  to  the 
demise  of  the  premises  ;  and  yet  a  contemporaneous  promise  by  the 
landlord  to  make  repairs  cannot  be  established  bj-  parol  evidence  where 
there  is  a  lease  in  writing.  Howard  v.  Thomas,  12  Ohio  St.  201 ; 
Cleves  V.  Willoughi>y,  7  Hill,  83.  Where  an  agreement  specifies  only 
the  rent  and  the  term,  but  is  silent  as  to  repairs,  it  is  obvious  that  such 
an  agreement  may  be  as  completely  varied  by  proof  of  an  additional 
stipulation  that  the  landlord  shall  lay  out  a  specific  sum  in  alterations, 
as  by  evidence  that  the  rent  shall  be  diminished  without  anj'  stipula- 
tions as  to  repairs.  3  Starkie  on  Ev.  1007.  The  reason  for  this  course 
of  decision  is  accurately  given  by  Gholsou,  J.,  in  Howard -v.  Thomas. 
He  says  that,  "  while  the  written  agreement  maj'  be  considered  as 
silent  on  the  subject  of  the  improvement  which,  it  is  alleged,  the  land- 
lord agreed  to  make,  yet  the  making  of  such  an  improvement  is  to  be 
regarded  as  a  part  of  the  transaction  by  presumption  of  law,  and  can- 
not be  separated  from  it,  or  regarded  as  a  distinct  transaction.  Anj' 
negotiation,  therefore,  in  relation  to  such  an  improvement  is  concluded 
bj-  the  written  agreement."  In  Wilson  v.  I>een,  74  N.  Y.  531,  a  house 
was  let  bj'  a  written  lease,  with  the  furniture  therein,  a  schedule  of 
which  was  to  be  annexed  to  the  lease.  The  lease  was  executed.  The 
tenant  took  possession,  but  no  schedule  of  the  furniture  was  ever  an- 
nexed to  the  lease.  In  an  action  in  equity  to  cancel  the  lease,  oral 
testimony  that,  as  part  of  the  contract  of  letting,  the  lessor  agreed  that 
certain  deficiencies  in  the  furniture  should  be  made  up  by  the  beginning 
of  the  term,  was  rejected.  Where  P.  agreed,  in  writing,  to  engage  E. 
to  play  a  certain  part  in  a  drama  "  during  the  run  of  the  piece,"  parol 
evidence  was  held  to  be  inadmissible  to  show  that,  in  conversations 
that  took  place  before  the  contract  was  reduced  into  writing,  it  was 
guaranteed  by  the  defendant  that  the  run  of  the  piece  should  last  at 
least  eight  weeks,  —  there  being  no  such  proviso  in  the  written  agree- 
ment. Emery  v.  Parry,  17  L.  T.  n.  s.  152.'  On  an  agreement  in 
writing  for  the  sale  of  a  fishstand,  which  contained  nothing  relative  to 
tiie  good-will  of  the  business,  it  was  held  incompetent  to  prove  that  at 
the  time  of  the  sale  a  verbal  contract  was  made  that  the  vendor  shoul(il 
not  engage  in  the  fish  business  for  a  year.  Wilson  v.  Sherburne,  6 
Cush.  68.  In  a  later  case,  the  same  Court  held  that,  on  a  written  agree- 
ment to  sell  a  stock  of  goods  at  the  market  price,  and  to  lease  the  store 
for  five  j'ears  at  the  understood  rent,  parol  evidence  was  inadmissible 
to  show  that  the  agreement  was  executed  onlj"  as  a  memorandum  and 
partial  statement  of  the  contract,  and  that  another  independent  oral 
agreement  was  made  at  the  same  time  and  upon  the  same  considera- 
tion, that  the  vendor  should  not  engage  in  similar  business  in  the  same 

1  At  nisi  prills.     The  evidence  was  offered  merely  to  explain  the  meaning  of  the 
writing.  —  Bd. 
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place  within  five  years.  Doyle  v.  Dixon,  12  Allen,  576.  The  case  last 
cited  was  again  before  the  Court,  and  the  purchaser  was  allowed  to 
recover  on  such  an  agreement  made  subsequent  to  the  written  agree- 
ment, and  based  upon  a  new  and  independent  consideration.  Doyle  v. 
Dixon,  97  Mass.  208. 

A  warranty  of  the  quality  of  property  is  collateral  to  the  sale,  for  the 
title  will  pass  without  such  a  warranty  ;  but  when  such  an  undertaking 
is  entered  into,  it  will  form  part  of  the  contract  by  the  agreement  of  the 
parties.  Benj.  on  Sales,  452.  HBnce,  when  the  contract  of  sale  has 
been  reduced  to  writing,  parol  evidence  is  inadmissible  to  add  a  contract 
of  warranty  to  the  terms  of  the  contract,  as  expressed  in  the  writing. 
Kain  V.  Old,  2  B.  &  C.  627  ;  Powell  v.  Edmunds,  12  East,  6  ;  Sarnor 
V.  Groves,  15  C.  B.  667  ;  Mumford  v.  McPh-erson,  1  Johns.  414  ;  Van 
Ostrand  v.  Meed,  1  Wend.  424  ;  Benj.  on  Sales,  461 ;  Story  on  Sales, 
s.  358  a.  Oral  testimony  of  a  warranty  is  competent  only  where,  as  in 
lAllen  V.  Pink,  4  M.  &  W.  140,  and  in  Ohapin  v.  Dobson,  78  N.  Y.I 
[74,  the  writing  is  informal,  and  does  not,  on  its  face,  purport  to  con-) 
'tain  the  entire  contract  of  the  parties. 

In  the  present  case  the  lease  is  perfect  and  complete  in  all  its  parts. 
On  its  face  it  purports  to  express  the  terms  of  the  letting  as  finally 
agreed  upon.  The  effort  is  to  engraft,  b3'  parol  evidence,  a  contract  of 
warranty  upon  a  contract  in  writing,  which  appears  to  be  complete  and 
perfect,  and  is  silent  on  that  subject.  Oral  testiraonj-  cannot  be  ad- 
mitted for  this  purpose  without  breaking  down  the  rule  which  permits 
parties  to  make  their  written  contracts  the  only  evidence  of  their  under- 
takings, and  enables  them  to  protect  themselves  from  the  hazard  of 
uncertain  oral  testimony  with  respect  to  their  engagements.  Where  the 
lease  contains  no  warrant}'  of  the  condition  of  the  premises,  declara- 
tions of  the  lessor  on  that  subject  are  not  admissible  to  create  a  war- 
ranty ;  such  proof  would  be  adding  to  the  written  agreement  by  parol 
evidence.  Button  v.  G-errish,  supra,  and  Brigham  v.  Rogers,  17 
Mass.  571,  are  directly  in  point.  In  the  first  of  these  cases  parol 
evidence  of  a  warranty  of  the  condition  of  the  premises  demised, — 
there  being  a  written  lease  —  was  excluded  ;  and  in  the  second  it  was 
held  that,  where  an  estate  was  demised  hy  lease  under  seal,  no  action 
lay  on  a  parol  promise  made  by  the  lessor  at  the  time  of  executing  the 
lease,  that  the  water  on  the  premises  demised  would  be  good,  and  that 
there  would  be  enough  of  it,  and  if  not  he  would  make  it  so. 

Nor  will  a  warrant}-,  such  as  has  been  sued  on,  be  implied  from  the 
contract  of  letting.  The  general  doctrine  of  the  law  is,  that  upon  a 
demise  there  is  no  implied  contract  that  the  property  is  fit  for  the  use 
for  which  the  lessee  requires  it,  whether  for  habitation,  occupation,  or 
cultivation.  Sutton  v.  Temple,  12  M.  &  W.  52 ;  Sart  v.  Windsor,  Id. 
68  ;  ErsMne  v.  Adeane,  L.  R.  8  Ch.  App.  756  ;  Clives  v.  Willoughby, 
7  Hill,  83  ;  Dtitton  v.  Oerrish,  9  Gush.  89  ;  Foster  v.  Peyser,  Id.  242  ; 
Wood  on  Land  &  Ten.,  s.  382.  There  is  no  implied  duty  on  the  owner 
of  a  house  which  is  in  a  ruinous  and  unsafe  condition  to  inform,  a  pro- 
posed tenant  that  it  is  unfit  for  habitation,  and  no  action   will  fie 
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against  him  for  an  omission  to  do  so  in  the  absence  of  express  war- 
ranty or  deceit.  Keates  v.  Earl  of  Cadogan,  10  C.  B.  591.  An  obli- 
gation on  the  part  of  the  landlord  will  not  be  implied  that  he  shall 
make  substantial  repairs  because  of  the  premises  being  in  a  dangerous 
condition.  Qolt  v.  Gandy,  2  E.  &  B.  845.  The  doctrine  with  respect 
to  covenants  implied  from  the  letting  has  been  held  in  great  strictness 
ni  this  State.  A  covenant  on  the  part  of  the  lessor,  even  for  title,  will 
not  arise  from  the  relation  of  landlord  and  tenant;  there  must  be  either 
an  express  agreement  to  that  effect,  or  words  must  be  used  from 
which  such  an  agreement  can  be  implied.  Gano  v.  Vanderveer,  5 
Vroom,  293. 

Smith  V.  Marrahle,  11  M.  &  W.  5,  contains  the  only  exception  to 
the  general  rule  that  from  the  letting  no  implied  undertaking  will  arise 
that  the  premises  are  fit  for  or  adapted  to  the  purposes  for  which  they 
were  let.  There  a  furnished  house  was  let  to  a  tenant  for  a  short  term 
—  five  or  six  weeks.  It  was  found  to  be  infested  with  bugs  and  unfit 
for  habitation.  The  tenant  quit  for  that  reason,  and  set  up  these  facts 
as  a  defence  to  an  action  for  use-  and  occupation,  and  his  defence  was 
allowed  by  the  Court.  This  case  was  explained  and  distinguished  by 
Lord  Abinger  in  Sutton  v.  Temple,  12  M.  &  W.  52,  as  resting  on  ex- 
ceptional grounds.  It  was  greatly  shaken  by  Hart  v.  Windsor,  12  M. 
&  W.  68,  but  has  since  been  followed  in  the  English  Courts  as  an  ex- 
ceptional case  in  Wilson  v.  Finch,  L.  K.  2  Exch.  Div.  336,  where  the 
Court,  following  Smith  v.  Marrahle,  held  that  a  family  taking  a  lease  of 
a  furnished  house  might  refuse  to  occupy  it,  and  defend  an  action  for 
rent  if  the  house,  owing  to  defective  drainage,  was  unfit  for  habitation. 
The  reasoning  on  which  these  cases  were  decided  was  subjected  by 
Bramwell,  L.  J.,  in  Robertson  v.  Amazon  Tug  and  Lighterage  Co.,  46 
L.  T.  N.  s.  146,  to  a  criticism  bordering  on  ridicule.  Smith  v.  Marra- 
hle was  distinguished  by  Parke,  B.,  in  Sutton  v.  Temple,  12  M.  &  W. 
65,  on  the  ground  that  the  contract  was  of  a  mixed  nature,  being  for  a 
house  and  furniture;  and  in  Cle-oes  v.  Willoughhy,  7  Hill,  86,  the  case 
was  likened  to  a  sale  of  provisions  for  domestic  use,  on  which  the  law 
will  imply  a  contract  that  they  are  wholesome  and  fit  for  use.  Certain 
it  is  that  Smith  v.  Marrahle  has  never  been  followed,  except  under  the 
precise  circumstances  on  which  it  was  decided,  and  then  only  as  en- 
abling the  tenant  to  abandon  the  premises,  rescind  the  lease,  and 
defend  against  the  payment  of  rent.  The  case  has  never  been  cited  to 
raise  an  implied  warranty  under  any  other  circumstances  without  disap- 
proval. The  distinction  between  such  a  condition  of  the  premises  as 
will  justify  the  refusal  of  the  tenant  to  enter  and  occupy,  and  a  war- 
ranty which  will  subject  the  lessor  to  an  action  for  damages,  is  referred 
to  by  Cotton,  L.  J.,  in  Robertson  v.  Amazon  Tug  and  Lighterage  Co. 

There  is  no  need  to  discuss  the  question  as  to  the  character  of  the 
warranties  which  will  be  implied  on  the  hiring  of  a  personal  chattel ; 
for  the  machinery  claimed  in  the  present  case  to  have  been  defective 
and  in  an  improper  condition,  consisted  of  fixtures,  let  as  part  and 
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parcel  of  the  realty.  But  in  the  latest  English  case  on  the  subject  the 
Court  of  Appeals  decided  that,  on  a  letting  of  a  steam-tug  for  towing 
barges  from  Hull  to  the  Brazils,  there  was  no  implied  warranty  that  the 
tug  should  be  in  good  repair  and  reasonably  efficient  for  the  purposes 
of  the  voyage  ;  and  the  agreement  between  the  parties  being  in  writing, 
oral  testimony  of  such  a  warranty  was  held  to  be  inadmissible.  Mob- 
ertson  v.  Amazon  Tug  and  Lighterage  Co.,  supra. 

The  action  cannot  be  maintained  on  either  of  the  grounds  contended 
for,  and  the  nonsuit  was  properly  ordered.^ 


BEAKD  V.  BOYLAN. 

Supreme  Court  of  Errors  of  Connecticut.     1890. 

[Reported  59  Conn.  181.] 

W.  B.  Williams  and  M  B.  Gager,'tor  the  appellant.  Y.  Miinger 
and  E.  L.  Staples,  for  the  appellee. 

Andrews,  C.  J.  The  plaintiff,  being  a  creditor  of  the  defendant, 
signed  a  composition  agreement  with  sundry  other  creditors,  as 
follows :  — 

"  Whereas,  Henry  Boylan  of  Derby  is  in  embarrassed  financial  cir- 
cumstances, and  is  unable  to  pay  his  debts  in  full,  and  desires  to  effect 
a  compromise  with  his  creditors  without  the  expense  and  delay  of 
settling  in  the  probate  court  as  an  insolvent  estate,  and  proposes  to  pay 
twenty  per  cent  on  all  unsecured  and  unpreferred  claims,  on  or  before 
December  1,  1888  ;  and  whereas  we,  the  undersigned,  creditors  of  said 
Boylan,  are  willing  to  accept  said  twenty  per  cent  in  full  of  our  respec- 
tive claims :  Now  therefore,  we,  the  undersigned,  being  creditors  of 
said  Boylan  to  the  amounts  set  opposite  our  names  respectively,  hereby, 
each  in  consideration  of  the  like  agreements  of  the  others,  signers  of 
this  contract,  agree  with  each  other,  and  with  said  Boj'lan,  that  we  will 
accept  twenty  per  cent  of  our  respective  unsecured  claims  against  said 
Boj'lan,  if  paid  on  or  before  December  1,  1888,  in  full  settlement  and 
discharge  of  said  claims.     Derby,  Sept.  22,  1888." 

After  signing  this  agreement  the  plaintiff  received  and  accepted  the 
twenty  per  cent  therein  stipulated.  Subsequently  he  brought  the  pres- 
ent suit,  in  which  he  claims  to  recover  the  whole  amount  of  his  original 
debt,  less  the  twenty  per  cent,  for  which  he  gives  credit.  The  defend- 
ant's answer  sets  up  the  composition  agreement,  the  payment  of  the 
twenty  per  cent,  and  the  receiving  thereof  by  the  plaintiff,  in  bar  of 
the  action.  The  plaintiff's  reply  admits  the  execution  and  delivery  of 
the  agreement  and  the  receipt  of  the  per  cent  therein  named.     The 

1  And  so  Thompson  v.  lAbhy,  34  Minn.  374  ;  Hei  v.  Heller,  53  Wis.  415  ;  Seitz  v. 
Brewers,  &c.  Co.,  141  U.  S.  510.  But  see  Bretto  v.  Levine,  62  N.  W.  Rep.  525 
(Minn.  1892).  — Eb. 
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remaining  part  of  the  replj',  so  far  as  it  is  necessary  to  be  noticed,  is 
as  follows :  — 

"  Paragraph  6.  The  plaintiff  signed  said  composition  agreement  in 
consideration  that  it  should  be  signed  and  agreed  to  by  all  the  creditors 
who  held  unsecured  claims  against  the  defendant  at  the  time  the  plain- 
tiff signed  said  agreement,  and  that  it  should  be  void  unless  so  signed 
bj-  said,  creditors." 

"  Paragraph  9.  Long  after  the  7th  day  of  December,  1888,  and  be- 
fore the  bringing  of  this  suit,  the  plaintiff  learned  for  the  first  time  that 
said  composition  agreement  was  not  signed  bj'  all  the  creditors  of  the 
defendant  who  held  unsecured  claims  against  the  defendant  when  the 
plaintiff  signed  said  agreement." 

The  defendant  demurred  to  paragraph  six,  "  because  the  same  and 
the  matters  therein  contained  are  inconsistent  with  and  contradictory  of 
the  said  composition  agreement;"  and  to  paragraph  nine,  "because 
tne  same  and  the  matters  therein  contained  are  immaterial  and  irrelevant 
to  the  issues  in  this  case." 

The  justice  Court,  before  which  the  action  was  first  brought,  sustained 
the  demurrer,  found  these  paragraphs  of  the  plaintiff's  reply  to  be  in- 
sufficient, and  rendered  judgment  for  the  defendant.  From  that  judg- 
ment a  writ  of  error  was  brought  by  the  plaintiff  to  the  Court  of 
Common  Pleas  for  Fairfield  County.  The  latter  Court  found  error  in 
the  judgment  of  the  justice  Court,  and  "that  said  paragraphs  six  and 
nine  of  the  plaintiff's  replj'  are  sufficient,  and  that  the  said  justice  of  the 
peace  in  sustaining  said  demurrer  to  said  paragraphs  six  and  nine 
manifestly  erred  and  mistook  the  law ; "  and  thereupon  reversed  the 
judgment  of  the  justice  Court  and  rendered  judgment  for  the  plaintiff. 
From  the  latter  judgment  the  defendant  appeals  to  this  Court. 

The  question  presented  by  the  demurrer  is,  whether  or  not  it  would 
be  competent  to  prove  the  facts  alleged  in  these  paragraphs  of  the  reply 
for  the  purpose  of  varying  the  effect  of  the  composition  agreement.  If 
so,  then  the  demurrer  was  properly  overruled ;  otherwise  there  was 
error  in  so  doing. 

While  the  law  undoubtedly  requires  the  utmost  good  faith  in  the 
making  and  in  the  performance  of  a  composition  agreement  between  a 
debtor  and  his  creditors,  and  any  advantage  by  one  creditor  over  any 
other,  any  concealment  bj-  the  debtor,  or  any  preference,  will  vitiate  the 
entire  agreement,  yet  the  agreement  itself,  if  in  writing,  must  be  con- 
strued by  the  same  rules  as  any  other  written  contract.  "  Where  a  writ- 
ten document  is  resorted  to  by  the  parties  for  the  expression  of  their 
conclusions  after  a  series  of  conferences,  such  document  will  be  regarded 
as  expressing  their  final  views,  and  as  absorbing  all  other  parol  under- 
standings, prior  or  contemporaneous.  To  permit  evidence  of  prior  or 
even  of  contemporaneous  parol  conditions  to  qualifj'  the  written  docu- 
ment, would  be  to  not  only  substitute  media  peculiarly  fallible  —  recol- 
lections of  witnesses  as  to  words  —  for  a  medium  whose  accuracy  the 
parties  affirm,  but  often  to  substitute  an  abandoned  for  an  adopted 
contract.     Hence  all  prior  conferences  are  regarded,  unless  there  be 
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fraud,  as  merged  in  such  case  in  the  final  document."  Wharton  on 
Evidence,  s.  1014 ;  Greenleaf  on  Evidence,  s.  275 ;  Dean  v.  Mason, 
4  Conn.  428 ;  Qlendale  Mfg.  Co.  v.  Protection  Ins.  Go.,  21  Conn.  37  ; 
Fitch  V.  Woodruff  &  Beach  Iron  Works,  29  Conn.  82 ;  Galpin  v. 
Atwater,  ib.  97. 

The  argument  of  the  plaintiff  is  that  proof  of  the  allegations  in  the 
sixth  paragraph  of  his  replj'  would  not  contradict  the  composition 
agreement,  because,  he  says,  the  matters  by  him  there  alleged  are 
already  in  that  agreement  hy  fair  implication.  He  says,  and  says 
truly,  that  "  contracts  are  to  be  taken  and  construed  according  to  the 
intent  of  the  parties,  and  this  intent  should  be  ascertained  from  the 
whole  instrument ;  and  that  it  is  a  general  principle  applicable  to  all 
instruments  and  agreements  that  whatever  may  be  fairly  implied  from 
the  terms  and  language  of  the  instrument  is  in  judgment  of  law  con- 
tained in  it."  These  are  well  recognized  principles.  But  does  this  case 
fall  within  them  ?  The  admissions  of  the  reply  —  namely,  the  execu- 
tion of  the  composition  agreement  and  the  receipt  by  him  of  the  agreed 
per  cent  —  show  that  the  agreement  was  at  one  time  a  valid  and 
binding  one.  The  sixth  paragraph  alleges  a  condition  upon  which  it 
was  to  be  void,  —  that  is,  a  condition  subsequent ;  and  the  plaintiff 
asks  the  Court  to  supplj-  this  condition  by  implication.  It  seems  to  us 
that  it  cannot  be  done.  Implication  supplies  words  in  a  written  con- 
tract for  the  purpose  of  making  complete  something  which  the  words 
used  leave  incomplete.  It  extends  only  so  far  as  ma}'  be  necessary  to 
ascertain  what  the  parties  intended  by  the  language  thej'  have  used. 
It  can  never  put  an  additional  term  or  condition  into  the  contract.  The 
question  is  never  what  the  parties  may  have  secretly  and  in  fact  in- 
tended, but  what  meaning  did  they  intend  to  convey  by  the  .language 
they  have  used  in  the  written  instrument.  When  a  contract  is  reduced 
to  writing,  and  is  complete  in  itself,  the  law  presumes  the  writing  to 
contain  the  whole  agreement.  There  is  nothing  left  for  impUcation. 
This  rule  is  very  compactl}'  stated  bj'  the  Court  in  Stone  v.  Rockefeller, 
29  Ohio  St.  625,  a  case  upon  the  guaranty  of  a  note,  as  follows :  "  The 
law  will  not  supply  any  condition  which  is  not  incorporated  into  the 
agreement  or  fairly  implied  from  the  language  used  ;  and  in  the  absence 
of  fraud,  accident,  or  mistake,  it  is  presumed  conclusivelj'  that  the 
terms  of  the  contract,  as  agreed  between  the  parties  at  the  time,  are 
fully  expressed  in  the  written  guaranty." 

Now  it  seems  to  us  that  this  is  a  case  for  the  application  of  the  pre- 
sumption that  the  whole  of  the  agreement  was  committed  to  writing. 
No  fraud,  accident,  or  mistake  is  suggested.  The  writing  is  apparently 
complete.  If  a  condition  upon  which  the  instrument  was  to  be  void 
was  in  fact  agreed  on,  it  is  incredible  that  the  parties  should  not  have 
inserted  it  in  the  writing. 

There  is  error  in  the  judgment  of  the  Court  of  Common  Pleas,  and 
it  is  reversed. 

In  this  opinion  Loomis,  Seymour,  and  Torrance,  JJ.,  concurred ; 
Caepentee,  J.,  dissented. 
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RAFFLES  V.  WICHELHAUS  et  al. 
Exchequer.     1864. 
[Beported  2  H.  &  C.  906.] 

Declaration.  For  that  it  was  agreed  between  the  plaintiff  and  the 
defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell  to  the 
defendants,  and  the  defendants  buy  of  the  plaintiff  certain  goods,  to 
wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair  merchant's 
DhoUorah,  to  arrive  ex  "  Peerless"  from  Bombay ;  and  that  the  cotton 
should  be  taken  from  the  quay,  and  that  the  defendants  would  pay  the 
plaintiff  for  the  same  at  a  certain  rate,  to  wit,  at  the  rate  of  17 ^d.  per 
pound,  within  a  certain  time  then  agreed  upon  after  the  arrival  of  the 
said  goods  in  England.  Averments  :  that  the  said  goods  did  arrive  by 
the  said  ship  from  Bombay  in  England,  to  wit,  at  Liverpool,  and  the 
plaintiff  was  then  and  there  ready  and  willing  and  offered  to  deliver 
the  said  goods  to  the  defendants,  &c.  Breach :  that  the  defendants  re- 
fused to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea :  That  the  said  ship  mentioned  in  the  said  agreement  was  meant 
and  intended  by  the  defendants  to  be  the  ship  called  the  "  Peerless," 
which  sailed  from  Bombay,  to  wit,  in  October ;  and  that  the  plaintiff 
was  not  ready  and  willing  and  did  not  offer  to  deliver  to  the  defend- 
ants any  bales  of  cotton  which  arrived  by  the  last  mentioned  ship,  but 
instead  thereof  was  only  ready  and  willing  and  offered  to  deliver  to  the 
defendants  125  bales  of  Surat  cotton  which  arrived  by  another  and  dif- 
ferent ship,  which  was  also  called  the  "  Peerless,"  and  which  sailed 
from  Bombay,  to  wit,  in  December. 

Demurrer,  and  joinder  therein. 

Milward,  in  support  of  the  demurrer.  The  contract  was  for  the  sale 
of  a  number  of  bales  of  cotton  of  a  particular  description,  which  the 
plaintiff  was  ready  to  deliver.  It  is  immaterial  bj'  what  ship  the  cot- 
ton was  to  arrive,  so  that  it  was  a  ship  called  the  "  Peerless."  The 
words  "to  arrive  ex  'Peerless,'"  only  mean  that  if  the  vessel  is  lost 
on  the  voj'age,  the  contract  is  to  be  at  an  end.  [Pollock,  C.  B.  It 
would  be  a  question  for  the  jury  whether  both  parties  meant  the  same 
ship  called  the  "  Peerless."]  That  would  be  so  if  the  contract  was  for 
the  sale  of  a  ship'called  the  "  Peerless  ; "  but  it  is  for  the  sale  of  cotton 
on  board  ai  ship  of  that  name.  [Pollock,  C.  B.  The  defendant  only 
bought  that  cotton  which  was  to  arrive  by  a  particular  ship.  It  may  as 
well  be  said,  that  if  there  is  a  contract  for  the  purchase  of  certain 
goods  in  warehouse  A,  that  is  satisfied  by  the  delivery  of  goods  of  the 
same  description  in  warehouse  B.]  In  that  case  there  would  be  goods 
in  both  warehouses ;  here  it  does  not  appear  that  the  plaintiff  had  any 
goods  on  board  the  other  "Peerless."  [Martin,  B.  It  is  imposing 
on  the  defendant  a  contract  different  from  that  which  he  entered  into. 


922  HUEST   ET   AL.   V.    BEACH   ET   AL.  [CHAP.  IV.' 

Pollock,  C.  B.  It  is  like  a  contract  for  the  purchase  of  wine  coming 
from  a  particular  estate  in  France  or  Spain,  where  there  are  two  estates 
of  that  name.]  The  defendant  has  no  right  to  contradict  by  parol  evi- 
dence a  written  contract  good  upon  the  face  of  it.  He  does  not  impute 
misrepresentation  or  fraud,  but  only  says  that  he  fancied  the  ship  was 
a  different  one.  Intention  is  of  no  avail,  unless  stated  at  the  time  of 
the  contract.  [Pollock,  C.  B.  One  vessel  sailed  in  October  and  the 
other  in  December.]     The  time  of  sailing  is  no  part  of  the  contract. 

Mellish  (  Cohen  with  him) ,  in  support  of  the  plea.  There  is  nothing 
on  the  face  of  the  contract  to  show  that  any  particular  shijp  called  the 
"Peerless"  was  meant;  but  the  moment  it  appears  that  two  ships 
called  the  "  Peerless  "  were  about  to  sail  from  Bombay  there  is  a  latent 
ambiguity,  and  parol  evidence  ma^-  be  given  for  the  purpose  showing 
that  the  defendant  meant  one  "Peerless"  and  the  plaintiff  another. 
That  being  so,  there  was  no  consensus  ad  idem,  and  therefore  no  bind- 
ing contract.    He  was  then  stopped  by  the  Court. 

Pee  Cukiam.'    There  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants? 


HUEST  et  al.  v.  BEACH  et  al. 

'  Chancery.     1821. 

[Reported  5  Madd.  351.]  = 

.  .  .  By  the  will  of  B.  Heath,  dated  the  2d  January,  1812,  several 
legacies  were  given,  and  the  will  proceeded  thus:  "I  also  give  and 
bequeath  to  John  Bach  (meaning  the  said  John  Beach),  now  living 
with  me,  the  sum  of  £300,  all  which  said  legacies  I  direct  and  desire 
may  be  paid  immediately  after  my  decease,  and  bear  legal  interest  from 
my  death  till  paid." 

By  a  codicU  to  her  will,  dated  the  11th  day  of  February,  1814,  the 
testatrix,  after  giving  several  legacies  of  £500  each,  gave,  "  to  my 
man  servant,  Jolm  Beach,  a  like  legacy  or  sum  of  £500."  The  tes- 
tatrix then  gave  a  like  sum  of  £500  to  her  maid  servant ;  and  all  these 
legacies  she  directed  to  be  paid  at  the  end  of  six  months  after  her 
decease. 

The  testatrix  died  on  the  15  Februarj-,  1814.  The  bill  was  filed  by 
the  executors,  and  prayed  .  .  .  that  the  legacy  of  £500  bequeathed  by 
the  codicil  to  Beach  might  be  declared  to  be  given  in  lieu  and  satis- 
faction of  the  legacy  of  £300  left  by  the  will.  .  .  . 

Mr.  Home  and  Mr.  Spranger,  for  the  plaintiffs. 

Mr.  Bell  and  Mr.  Pepys,  for  the  defendant  Beach.  .  .  . 

1  Pollock,  0.  B.,  Mautin,  B.,  and  Pigott,  B. 

2  See  Tnft  v.  Dickinson,  G  Allen,  553.  —  Ed, 
*  A  part  of  the  case  is  omitted. 
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Counsel  for  defendant  continued :  — 

With  respect  to  tlie  legacies,  we  say  Beach  is  entitled  both  to  the 
legacy  by  the  will,  and  that  by  the  codicil.  The  latter  is  an  accumu- 
lative legacy. 

A  bill  was  filed  in  the  Court  of  Exchequer  by  one  of  the  legatees 
under  this  will,  and  there  the  legacy  to  Beach  was  held  to  be  accumu- 
lative. Evidence  is  inadmissible  to  show  that  the  legacy  by  the  codi- 
cil was  intended  in  lieu  of  that  given  b3'  the  will. 

The  Vice-Chancellor.  What  is  the  rule  of  the  Ecclesiastical  Court 
in  these  cases  ?  On  a  question  as  to  a  legacy,  I  should  think  it  right 
to  follow  the  rules  by  which  they  are  guided  in  the  reception  of  evi- 
dence. In  general,  they  resort  to  the  rule  of  the  civil  law,  but  not  in 
all  cases.  If  this  case  would  bear  the  expense,  I  should  have  wished 
to  hear  it  argued  by  some  civilians.  Let  a  case  be  stated  for  the  opin- 
ion of  two  civilians.  If  the  case  is  not  determined  hy  decision  in  the 
Ecclesiastical  Court,  I  must  determine  it  by  the  principles  of  this  Court. 
I  have  a  strong  opinion  against  the  admissibility  of  the  evidence. 

A  case  was  accordingly  stated  for  the  opinions  of  Dr.  Swabey  and 
Dr.  Lushington. 

After  stating  the  will  and  codicil  the  following  questions  were 
submitted :  — 

Questions.  1st.  Whether,  upon  a  question  in  the  Ecclesiastical 
Court,  as  to  whether  the  legatee  is  entitled  to  the  legacj'  given  by 
the  will  and  also  by  the  codicil,  any  declarations  of  the  testatrix  of 
her  intention  that  the  legacy  given  by  the  codicil  should  be  in  substitu- 
tion for  the  legacy  given  by  the  will,  could,  according  to  the  practice 
of  the  Ecclesiastical  Court,  be  received,  and  whether  such  practice  is 
warranted  b^'  any  decision  of  that  Court  ? 

2d.  Whether,  in  questions  as  to  the  admissibility  of  evidence  to  ex- 
plain a  testator's  intention  as  to  whether  legacies  given  by  a  will  and 
codicil  should  be  accumulative,  or  the  one  taken  in  substitution  for  the 
other,  the  Ecclesiastical  Court  adopts,  or  is  regulated  by,  the  principles 
of  the  civil  law? 

Answer.  1st  and  2d.  It  is  very  rarely  that  any  suit  is  now  brought 
in  the  Ecclesiastical  Courts  for  the  recovery  of  a  legacj',  and  we  are 
not  aware  that  the  point  submitted  to  our  consideration  has  ever  re- 
ceived any  decision  in  those  Courts,  nor,  indeed,  been  the  subject  of 
discussion.  In  all  questions  upon  the  admissibilitj'  of  evidence  to 
explain  whether  a  testator  intended  legacies  given  by  both  will  and 
codicil  to  be  accumulative  or  not,  we  are  of  opinion  that  the  judges 
of  the  Ecclesiastical  Courts  would  conform  themselves  to  the  rules 
established  by  the  Courts  of  Equity ;  but,  in  doubtful  points,  where 
the  admissibility  of  any  peculiar  species  of  evidence  had  either  not 
been  discussed  in  the  Courts  of  Equity  or  left  undecided  by  them,  we 
think  the  rules  of  the  civil  law  would  govern.  Where  legacies  are  given 
by  will  and  codicil,  the  civil  law  presumes  them  to  be  accumulative, 
but,  according  to  that  law,  this  presumption  might  be  rebutted  by  evi- 
dence produced  on  the  part  of  the  heir.     Neither  the  text  authorities, 
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nor  the  commentators,  define  what  species  of  evidence  would  be  admis- 
sible for  such  a  purpose ;  nor  do  we  believe  that  the  nice  distinctions 
upon  the  admission  of  parol  evidence  to  explain  written  instruments 
were  adopted  in  that  law  :  we  think  that  if  such  a  case  should  arise  in 
the  Ecclesiastical  Court,  the  course  pursued  would  be  to  inquire,  whether 
the  Courts  of  Equity  had  any  decided  rule  on  the  point,  and,  on  finding 
that  they  had  not,  then,  as  the  civil  law  has  neither  directly  nor  indi- 
rectly excluded  that  species  of  evidence,  in  our  judgment  the  Ecclesi- 
astical Courts  would  admit  the  declarations  of  the  testator  as  to  his 
intention. 

Doctors  Commons,  M.  Swabet. 

Nov.  23,  1819.     .  Stephen  Lushington. 

The  questions  and  the  answer  being  read,  the  Vice-Chancellor  said  he 
would  look  into  the  decisions. 

The  Vice-Chancellor.  In  cases  of  this  class  considerable  con- 
fusion has  been  introduced  from  the  inaccurac}'  of  reporters.  The 
material  errors  in  Atkyn's  Report,  2  Atk.  636,  of  the  leading  case  of 
The  Duke  of  St.  Albans  v.  £eaucler7c,  are  pointed  out  by  Lord  Bath- 
urst  in  his  judgment  in  Hooley  v.  Hatton  (stated  in  a  note  to  Ridges 
v.  Morrison,  1  Bro.  C.  C.  389  ;  and  s.  c.  2  Dick.  491) ;  and  no  person 
can  read  Lord  Thurlow's  reported  judgment  upon  this  subject,  without 
observing,  that  he  is  often  made  to  contradict  himself.  I  think  the 
true  result  of  the  decisions,  as  they  apply  to  the  present  point,  is  to  be 
stated  thus :  Where  a  testator  leaves  two  testamentary  instruments, 
and  in  both  has  given  a  legacy  simpliciter  to  the  same  person,  the 
Court,  considering  that  he  who  has  twice  given,  must,  prima  facie, 
be  intended  to  mean  two  gifts,  awards  to  the  legatee  both  legacies ; 
and  it  is  indifferent  whether  the  second  legacj'  is  of  the  same  amount, 
or  less,  or  larger,  than  the  first.  But  if  in  such  two  instruments  the 
legacies  are  not  given  sim^oliciter,  but  the  motive  of  the  gift  is  ex- 
pressed, and  in  both  instruments  the  same  motive  is  expressed,  and 
the  same  sum  is  given,  the  Court  considers  these  two  coincidences  as 
raising  a  presumption  that  the  testator  did  not  by  the  second  instru- 
ment mean  a  second  gift,  but  meant  only  a  repetition  of  the  for- 
mer gift. 

■  The  Court  raises  this  presumption  only  where  the  double  coincidence 
occurs,  of  the  same  motive,  and  the  same  sum,  in  both  instruments.  It 
will  not  raise  it,  if  in  either  instrument  there  be  no  motive,  or  a  differ- 
ent motive,  expressed,  although  the  sums  be  the  same ;  nor  will  it 
raise  it,  if  the  same  motive  be  expressed  in  both  instruments,  and 
the  sums  be  different.  The  presumption  cannot  therefore  be  raised 
in  this  case,  although  it  be  admitted  that  the  motives  are  the  same, 
inasmuch  as  the  sums  are  different,  and  upon  the  face  of  these  in- 
struments the  defendant  is  entitled  to  both  sums. 

This  reasoning  has  no  application  to  cases  where  the  second  instru- 
ment affords  intrinsic  evidence  that  it  was  intended  by  the  testator  in 
substitution  of  the  first  instrument,  as  in  the  cases  of  The  Duke  of  St. 
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Albans  v.  Beauclerk,  Goote  v.  Boyd,  2  Bro.  C.  C.  521,  and  the  late 
case  of  Attorney- General  v.  Barley,  5  Madd.  263,  before  me. 

Upon  the  question,  whether  evidence  is  admissible  to  prove  that  the 
testatrix  did  not  mean  that  the  defendant  should  take  both  sums,  there 
are  no  decisions  in  Courts  of  Equity.  There  ,are  obiter  dicta  for  the 
admission  of  such  testimon}';  but,  in  the  Duke  of  Leeds  v.  Osborne, 
the  point  was  fully  argued,  and  Lord  Alvanley  appears  to  have  inclined 
against  receiving  it.  It  did  not,  however,  become  necessary  there,  to 
decide  the  question. 

It  is  to  be  collected  from  the  Digest  that  it  was  admitted  by  the  civil 
law. 

This  Court  has  no  original  jurisdiction  in  testamentary  matters ;  it 
acts  with  respect  to  them  only  upon  the  ground  of  administering  a  trust ; 
and  is  bound  to  adopt,  in  questions  of  legacy,  the  principles  and  rules 
of  the  Ecclesiastical  Court.  I  found  it  necessary,  therefore,  to  direct 
inquiry  to  be  made  in  that  Court  upon  this  point,  and  the  answer  that 
I  have  received,  is,  that  no  decision  has  taken  place  there  upon  this 
question,  and  that  no  settled  opinion  is  formed  upon  it. 

It  remains  then  to  be  considered  upon  the  principles  of  evidence 
which  are  received  in  our  own  law. 

Our  primary  principle  is,  that  evidence  is  not  admissible  to  contra- 
dict a  written  instrument.  In  some  cases.  Courts  of  Equity  raise  a  pre- 
sumption against  the  apparent  intention  of  a  testamentary  instrument, 
and  there  they  will  receive  evidence  to  repel  that  presumption ;  for  the 
effect  of  such  testimony  is  not  to  show  that  the  testator  did  not  mean 
what  he  has  said,  but,  on  the  contrarj',  to  prove  that  he  did  mean  what 
he  has  expressed. 

Thus,  where  the  Court  raises  the  presumption  against  the  intention 
of  a  double  gift,  by  reason  that  the  sums  and  the  motive  are  the  same 
in  both  instruments,  it  will  receive  evidence  that  the  testator  actually 
Intended  the  double  gift  he  has  expressed.  In  like  manner,  evidence 
is  received  to  repel  the  presumption  raised  against  an  executor's  title  to 
the  residue,  from  the  circumstance  of  a  legacy  given  to  him ;  and  to 
repel  the  presumption  that  a  portion  is  satisfied  by  a  legacy. 

In  all  these  cases  the  evidence  is  received  in  support  of  the  apparent 
effect  of  the  instrument,  and  not  against  it. 

Here  the  evidence  tendered  is  not  in  support  of  the  apparent  effect 
of  the  instrument,  but  directly  against  it.  This  codicil  leaves  unre- 
voked the  former  legacy  of  £300  to  the  defendant,  and  makes  to  him  a 
further  substantive  gift  of  £500.  The  evidence  tendered  is,  that  the 
testatrix  did  not  mean  this  as  a  further  gift  of  £500,  but  meant  to  sub- 
stitute the  £500  in  the  place  of  the  former  £300. 

I  am  of  opinion,  therefore,  that  such  evidence  cannot  be  received 
without  breaking  in  upon  the  primary  rule,  that  parol  evidence  is  not 
admissible  against  the  expressed  effect  of  a  written  instrument.' 

1  Eall  V.  Eill,  1  Dru.  &  "War.  94 ;  Palmer  v.  Ncimll,  20  Boav.  32.  —  Ed. 
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(B.)    PRINCIPLES  AND  RULES  OF  CONSTRUCTION.! 

These  are  stated,  in  Hawkins,  Construction  of  Wills,  pp.  1-4,  as 
follows :  — 

The  general  principles  which  govern  the  construction  of  wills  are 
fully  settled  by  authority,  and  maj'  be  convenientlj-  expressed,  for  pur- 
poses of  reference,  in  the  four  propositions  following,  with  the  accom- 
panying quotations,  viz.  :  — 

Pkop.  I.  In  construing  a  will,  the  object  of  the  Courts  is  to  ascertain, 
not  the  intention  simply,  but  the  expressed  intentions  of  the  testator, 
*.  e.  the  intention  which  the  will  itself,  either  expressly  or  bj'  implica- 
tion, declares,  or  (which  is  the  same  thing)  the  meaning  of  the  words, 
—  the  meaning,  that  is,,  which  the  words  of  the  will,  properly  inter- 
preted, convey.  .  .  . 

Peop.  II.  In  construing  a  will,  the  words  and  expressions  used  are 
to  be  taken  in  their  ordinary,  proper,  and  grammatical  sense,  — unless 
upon  so  reading  them  in  connection  with  the  entire  will,  or  upon  apply- 
ing them  to  the  facts  of  the  case,  an  ambiguity  or  difflcultj'  of  construc- 
tion, in  the  opinion  of  the  Court,  arises ;  in  which  case  the  primar)' 
meaning  of  the  words  ma}'  be  modified,  extended,  or  abridged,  and 
words  and  expressions  supplied  or  rejected,  in  accordance  with  the  pre- 
sumed intention,  so  far  as  to  remove  or  avoid  the  difBcultj-  or  ambiguity 
in  question,  but  no  further. 

It  follows  from  Prop.  I.  that  in  everj^  case  the  words  used  must  be 
capable  of  bearing  the  meaning  sought  to  be  put  upon  them.^  .  .  . 

Prop.  III.  As  a  corollary  to,  or  part  of,  the  last  proposition,  tech- 
nical words  and  expressions  must  be  taken  in  their  technical  sense,  un- 
less a  clear  intention  can  be  collected  to  use  them  in  another  sense,  and 
that  other  can  be  ascertained.  .  .  . 

!  See  ante,  79,  note  2. 

2  And  so  Eybe,  L.  C.  B.,  in  Gibson  v.  Minet,  1  H.  Bl.  p.  615  (1791)  :  "  Here  again 
the  construction  which  the  law  puts  upon  the  words  of  the  deed  is  a  construction  which 
the  words  will  bear.  The  words  have  several  technical  senses,  of  which  this  is  one,  and 
the  law  prefers  this  because  it  carries  into  execution  the  clear  intent  of  the  parties 
that  the  estate  and  interest  conveyed  by  that  deed  shall  pass.  In  hoth  those  cases  we 
find  words  interpreted,  not  in  their  most  general  and  obvious, sense,  jit  is  true ;  but  if 
they  are  interpreted  in  a  manner  which  the  jus  et  norma  iooiiendiViJi  conveyances  will 
warrant,  there  is  nothing  of  violence  in  such  construction,  llndlfd  I  do  not  know  how 
it  would  be  possible  to  read  a  single  page  of  histbry  in  any  languag&  without  using  the 
same  latitude  of  construction  and  interpretation  of  words.  To  go  one  step  beyond 
these  instances  :  I  venture  to  lay  it  down  as  a  general  rule  respecting  the  interpreta- 
tion of  deeds,  that  all  latitude  of  construction  must  submit  to  this  restriction,  namely, 
that  the  words  may  bear  the  sense  which  by  construction  is  put  upon  them.  If  we  step 
beyond  this  line,  we  no  longer  construe  men's  deeds,  but  make  deeds  for  them." 

Cited  and  applied  in  U.  S.  v.  U.  P.  R.  R.  Co.,  98  U.  S.  p.  86.  Compare  Black  v. 
£acA«Zder-,  120  Mass.  171.  — Ed. 
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Prop.  IV.  Notwithstanding  the  last  two  propositions,  the  intention 
of  the  testator,  which  can  be  collected  with  reasonable  certainty  from 
the  entire  will,  with  the  aid  of  extrinsic  evidence  of  a  kind  properly  ad- 
missible, must  have  eflfect  given  to  it,  beyond,  and  even  against,  the  literal 
sense  of  particular  words  and  expressions.  The  intention,  when  legiti- 
mately proved,  is  competent  not  onlj-  to  fix  the  sense  of  ambiguous 
words,  but  to  control  the  sense  even  of  clear  words,  and  to  supply  the 
place  of  express  words,  in  cases  of  difficulty  or  ambiguity. 

In  Wigram's  Treatise  on  Extrinsic  Evidence  in  aid  of  the  Interpre- 
tation of  Wills  it  is  said  :  — 

I.  A  testator  is  always  presumed  to  use  the  words  in  which  he 
expresses  himself  according  to  their  strict  and  primary  acceptation, 
unless  from  the  context  of  the  will  it  appears  that  he  has  used  them  in 
a  different  sense  ;  in  which  case  the  sense  in  which  he  thus  appears  to 
have  used  them  will  be  the  sense  in  which  they  are  to  be  construed. 

II.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primarj-  sense,  and  where  his 
words  so  interpreted  are  sensible  with  reference  to  extrinsic  circum- 
stances, it  is  an  inflexible  rule  of  construction,  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in  no 
other,  although  they  may  be  capable  of  some  popular  or  secondarj-  in- 
terpretation, and  although  the  most  conclusive  evidence  of  intention  to 
use  them  in  such  popular  or  secondary  sense  be  tendered. 

III.  Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is 
apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed 
himself  in  any  other  than  their  strict  and  primary  sense,  but  his  words, 
so  interpreted,  are  insensible  with  reference  to  extrinsic  circumstances, 
a  court  of  law  maj'  look  into  the  extrinsic  circumstances  of  the  case,  to 
see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or 
secondary  sense,  of  which,  with  reference  to  these  circumstances,  they 
are  capable.! 

1  "  It  may  with  reason  be  said  that,  in  the  application  of  the  Third  Proposition  to 
the  exposition  of  a  will,  conjectural  interpretation  is  likely  often  to  usurp  the  place  of 
judicial  exposition ;  and  it  may  be  asked  how,  in  the  application  of  evidence  of  col- 
lateral facts  to  the  exposition  of  wills  of  doubtful  meaning,  is  exposition  to  he  distin- 
guished from  conjectural  interpretation  ?  The  answer  to  the  question,  in  all  its 
bearings,  is  by  no  means  easy.  In  cases  in  which  the  meaning  of  the  words  is  either 
settled  by  decision,  or  clear  upon  the  will  itself,  and  in  which  the  facta  of  thecase  do 
not  necessarily  exclude  the  supposition  that  the  words  were  used  in  their  decided  or 
apparent  sense,  the  Second  Proposition  above  stated  leaves  nothing  to  the  discretion  of 
a  Court ;  and  exposition  in  the  strict  observance  of  that  Proposition,  is  safe  against  the 
inroads  of  conjecture.  In  those  cases,  however,  in  which  (the  strict  and  primary  sense 
of  the  words  being  excluded  by  the  circumstances  of  the  case)  it  is  left  to  the  Court  to 
explain  them  in  some  secondary  or  popular  sense  ;  or  in  which  it  is  doubtful  whether 
the  words  express  any  certain  meaning  ;  the  judgment  and  discrimination  of  the  Court 
is,  of  necessity,  brought  into  action,  and  the  difficulty  suggested  by  the  question  now 
under  consideration  presses  with  considerable  force.     It  is  impossible,  with  reference  to 
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IV.  Where  the  characters  in  which  a  will  is  written  are  difficult  to 
be  deciphered,  or  the  language  of  the  will  is  not  understood  bj  the 
Court,  the  evidence  of  persons  skilled  in  deciphering  writing,  or  who 
understand  the  language  in  which  the  will  is  written,  is  admissible  to 
declare  what  the  characters  are,  or  to  inform  the  Court  of  the  proper 
meaning  of  the  words. 

V.  For  the  purpose  of  determining  the  object  of  a  testator's  bountj', 
or  the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  Court  may  inquire  into  everj-  material  fact  relating 
to  the  person  who  claims  to  be  interested  under  the  will,  and  to  the 
property  which  is  claimed  as  the  subject  of  disposition,  and  to  the  cir- 
cumstances of  the  testator  and  of  his  family  and  affairs,  for  the  pur- 
pose of  enabling  the  Court  to  identify  the  person  or  thing  intended  by 
the  testator,  or  to  determine  the  quantity  of  interest  he  has  given  bj' 
his  will. 

The  same  (it  is  conceived)  is  true  of  everj'  other  disputed  point, 
respecting  which  it  can  be  shown  that  a  knowledge  of  extrinsic  facts 
can,  in  any  waj%  be  made  ancillary  to  the  right  interpretation  of  a 
testator's  words.' 

such  cases,  to  draw  any  precise  line,  by  which,  in  the  application  of  extrinsic  evidence 
to  the  exposition  of  a  will,  exposition  is  to  be  distinguished  from  conjectural  interpreta- 
tion. The  test  to  be  applied  in  each  particular  case  is  this  :  Do  the  words  of  the  will, 
■when  all  the  circumstances  of  the  case  are  known,  express  the  intention  which  is 
ascribed  to  the  testator  ?  The  Court  which  interprets  the  will  must  be  satisfied  that 
they  do  so,  and  no  other  rule  can,  in  the  abstract,  be  laid  down. 

"If  it  be  said  that  this  is  raising  a  question  rather  than  propounding  a  rule,  the 
answer  to  such  an  observation  must  be,  that  the  test  is  as  precise  as  the  nature 
of  the  subject  will  admit.  The  Master  of  the  Rolls,  Lord  Alvanley,  in  deciding  on 
a  will  of  doubtful  construction,  does  not  appear  to  have  thought  that  a  more  pre- 
cise test  could  be  proposed.  '  As  to  the  irresistible  inference,'  he  says,  '  I  do  not  know 
what  is  meant  by  that ;  I  admit  it  must  be  such  an  inference  as  leaves  no  doubt  upon 
the  mind  of  the  person  who  is  to  decide  "upon  it.  It  must  be  irresistible  to  my  mind. ' 
And  in  Attorney-General  v.  Gfrote  (Appendix,  No.  I.)  Lord  Eldon  said,  'Individual 
belief  ought  not  to  govern  the  case  ;  it  must  be  judicial  persuasion.'  In  the  case  of 
Goblet  V.  Beechey  (Appendix,  No.  II.)  the  inference  that  NoUekens  meant  models,  by 
the  word  'mod,'  was  irresistible  to  the  mind  of  the  Vice-Chancellor.  His  mind  was 
judicially  persitaded  that  such  was  the  sense  in  which  the  testator  used  the  word. 
The  mind  of  the  Lord  Chancellor  was  proof  against  the  same  impressions.  That  case  is 
a  fair  illustration  of  the  legal  meaning  of  an  irresistible  inference,  and  a  judicial 
persuasion."  —  Wig.  Ext.  Ev.  pi.  126-129.  —  Ed. 

1  "In  every  case  the  words  used  raust'be  translated  into  things  and  facts  by  parol 
evidence."  —  Per  Holmes,  J.,  in  DoheHy  v.  Hill,  144  Mass.  p.  468.     ^eepost,  1014. 

Wigram's  excellent  book  is  often  misunderstood  from  a  failure  to  notice  the  author's 
preliminary  definition  of  terms  in  sections  nine  and  ten  ;  "  The  question  in  expound- 
ing a  will  is  not.  What  the  testator  meant  ?  as  distinguished  from,  What  his  words 
express  ?  but  simply,  What  is  the  meaning  of  his  words  ?  And  extrinsic  evidence,  in 
aid  of  the  exposition  of  his  will,  must  be  admissible  or  inadmissible  with  reference  to 
its  bearing  upon  the  issue  which  this  question  raises. 

"The  distinction  involved  in  the  last  observation  between  evidence  which  is  an- 
cillary only  to  a  right  understanding  of  the  words  to  which  it  is  applied,  and  which  is, 
therefore,  simply  explanatory  of  the  words  themselves,  and  evidence  which  is  applied  to 
prove  intention  itself  as  an  independent  fact,  is  broad  and  palpable  ;  and,  as  this  dis- 
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Per  Marshall,  C.  J.,  in  Sturges  v.  Growninshield,  4  Wheat,  p.  202 
(1819)  :  It  would  be  dangerous  in  the  extreme  to  infer  from  extrinsic 
circumstances,  that  a  case  for  which  tlie  words  of  an  instrument  expressl3- 
l^rovide,  shall  be  exempted  from  its  operatiop?  ^Wiere  words  conflict 
with  each  other,  where  the  different  clauses  of  an  instrument  bear  upon 
each  other,  and  would  be  inconsistent  unless  the  natural  and  common 
import  of  words  be  varied,  construction  becomes  necessary,  apd  a  de- 
parture from  the  obvious  meaning  of  words  is  justifiable.  VEut  if,  in 
any  case,  the  plain  meaning  of  a  provision,  not  contradicted 'by  any 
other  provision  in  the  same  instrument,  is  to  be  disregarded,  because 
we  believe  the  framers  of  that  instrument  could  not  intend  what  thej- 
say,  it  must  be  one  in  which  the  absurdity  and  injustice  of  applying  the 
provision  to  the  case  would  be  so  monstrous,  that  all  mankind  would, 
without  hesitation,  unite  in  rejecting  the  application. 


Shore  v.  Wilson,  9  CI.  &  F.  555  (1842).  In  answering  certain 
questions  put  to  the  judges  hy  the  Lords,  Baron  Pakke  said  :  Before 
I  answer  the  first  of  your  Lordships'  questions,  I  wish  to  premise,  that  I 
conceive  it  to  be  perfectly  clear,  that  in  determining  who  are  entitled 
to  the  benefit  of  a  charity  by  virtue  of  a  deed  or  will,  precisely  the  same 
rules  are  to  be  followed  as  to  the  admission  of  extrinsic  evidence,  as  in 

tinction  is  essential  to  a  right  understanding  of  the  subject,  and  will  frequently  he  re- 
ferred to  in  the  following  pages,  it  may  be  convenient  to  adopt  the  expression  explana- 
tory evidence  to  describe  such  extrinsic  evidence  as  is  strictly  of  the  former  kind  ;  and 
to  adopt  the  expression  evidence  to  prove  intention,  to  describe  the  latter  species  of  evi- 
dence. The  expressions  do  not,  perhaps,  satisfactorily  explain  themselves  ;  but,  with 
the  aid  of  the  preceding  observations,  the  distinction  intended  to  be  taken  will  be 
understood. 

' '  It  should  further  be  observed,  that  it  is  not  as  an  insulated  question  that  the 
admissibility  of  extrinsic  evidence  in  aid  of  the  exposition  of  wills  can  properly  be 
considered.  The  subject  is  part  only  —  and  that  a  subordinate  one  —  of  a  general 
system  of  rules  which  Courts  of  law  have  established  for  the  correct  interpretation  of 
wills  ;  and  the  true  nature  and  bearings  of  this  particular  question  can  Be  properly  un- 
derstood only  when  viewed  in  connection  with  the  entire  system  of  which  it  forms  a 
part." 

In  considering  Wigram's  propositions,  it  is  not  to  be  supposed  that  the  rules  relat- 
ing to  wills  are  essentially  different  fron  those  concerning  other  solemn  documents. 

"  The  principles  of  the  rules  of  law  regulating  the  admissibility  of  extrinsic  evi- 
dence to  aid  in  the  construction  of  wills  and'of  contracts  required  to  be  in  writing  seem 
to  be  the  same.  But  in  applying  them,  it  seems  necessary  to  bear  in  mind,  that  there 
is  a  distinction  between  the  two  classes  of  instruments.  The  will  is  the  language  of 
the  testator  soliloquizing,  if  one  may  use  the  phrase,  and  the  Court  in  construing  his 
language  may  properly  take  into  account  all  that  he  knew  at  the  time  in  order  to  see 
in  what  sense  the  words  were  used.  But  the  language  used  in  a  contract  is  the  lan- 
guage used  to  another  in  the  course  of  an  isolated  transaction,  and  the  words  must  take 
their  meaning  from  those  things  of  and  concerning  which  they  are  used,  and  those 
only.  This  does  not  affect  the  law,  but  it  is  of  some  consequence  in  the  application  of 
it,  as  it  narrows  the  field  of  inquiry."  — Slackbum,  Sale,  50,  note. 

In  1870  this  passage  was  quoted  with  approval  by  the  author,  then  Mr.  Justice 
Blackburn,  in  Grant  v.  Grant,  L.  R.  5  C.  P.  pp.  728-729  ;  post,  974.  —  Ed. 
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construing  anj-  other  deed  or  will.  rThe  intent  of  the  founder  is  to  be 
ascertained  from  the  meaning  of  the  wisrds  in  the  instrument  of  founda- 
tion alone,  with  the  aid  of  such  extrinsic  evidence  as  the  law  permits  to 
be  used,  in  order  to  enable  a  Court  to  discover  the  meaning  of  the  terms 
of  any  written  instrument,  and  to  apply  them  to  the  facts.  "Whether 
the  instrument  constitutes  a  trust  for  charitable  purposes,  and  those 
either  of  a  religious  nature  or  not,  or  is  executed  for  some  private  ob- 
ject of  the  parties  to  the  deed,  the  extrinsic  evidence  admitted  in  order 
to  construe  it  must  be  subject  to  the  same  rules,  and  confined  within 
the  same  limits. 

This  being  assumed,  as  a  matter  which  cannot  be  controverted,  I  ap- 
prehend that  there  are  two  descriptions  of  evidence  (the  onlj'  two  which 
bear  upon  the  subject  of  the  present  inquiry),  and  which  are  clearl}-  ad- 
missible in  every  case  for  the  purpose  of  enabling  a  Court  to  construe 
any  written  instrument,  and  to  apply  it  practically.  In  the  first  place, 
there  is  no  doubt  that  not  only  where  the  language  of  the  instrument  is 
such  as  the  Court  does  not  understand,  it  is  competent  to  receive  evi- 
dence of  the  proper  meaning  of  that  language,  as  when  it  is  written  in 
a  foreign  tongue ;  but  it  is  also  competent,  where  technical  words  or 
peculiar  terms,  or  indeed  any  expressions  are  used,  which  at  the  time 
the  instrument  was  written  had  acquired  an  appropriate  meaning,  either 
generally  or  by  local  usage,  or  amongst  particular  classes.  The  author- 
ities in  support  of  this  ^losition  axe,  The  Attorney- General  v.  The  J^late 

Glass  Company,  1  Anstr.  39 ;   Gohlett  v.  Beechy,  3  Sim.  24  ;  Smith  v. 

Wilson,  3  B.  &  Ad.  728 ;  Richardson  v.  Wilson,  4  B.  &  Ad.  787  ; 
and   Clayton  v.  Gregson,  5  Ad.  &  El.  302. 

This  description  of  evidence  is  admissible,  in  order  to  enable  the 
Court  to  understand  the  meaning  of  the  words  contained  in  the  instru- 
ment itself,  bj'  themselves,  and  without  reference  to  the  extrinsic  facts 
on  which  the  instrument  is  intended  to  operate.  For  the  purpose  of 
applying  the  instrument  to  the  facts,  and  determining  what  passes  by 
it,  and  who  take  an  interest  under  it,  a  second  description  of  evidence 
is  admissible ;  viz.,  every  material  fact  that  will  enable  the  Court  to 
identify  the  person  or  thing  mentioned  in  the  instrument,  and  to  place 
the  Court,  whose  province  it  is  to  declare  the  meaning  of  the  words  of 
the  instrument,  as  near  as  may  be  in  the  situation  of  the  parties  to  it. 
The  authorities  for  this  position  are  also  numerous ;  thej-  are  referred 
to  in  Vice-Chancellor  Wigram's  excellent  'Treatise  on  the  Admission  of 
Extrinsic  Evidence,'  under  the  fifth  proposition  (p.  53,  3d  ed.).  From 
the  context  of  the  instrument,  and  from  these  two  descriptions  of 
evidence,  with  such  circumstances  as  by  law  the  Court,  without  evidence, 
may  of  itself  notice,  it  is  its  duty  to  construe  and  applj'  the  words  of 
that  instrument ;  and  no  extrinsic  evidence  of  the  intention  of  the  party 
to  the  deed,  from  his  declarations,  whether  at  the  time  of  his  executing 
the  instrument,  or  before  or  after  that  time,  is  admissible  ;  the  duty  of 
the  Court  being  to  declare  the  meaning  of  what  is  written  in  the  instru- 
ment, not  of  what  was  intended  to  have  been  written.     The  excepted 
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cases  in  which  such  evidence  is  admissible,  if,  indeed,  there  be  more 
than  one  excepted  case  (that  is,  where  there  are  two  subjects,  or  two 
objects,  both  described  in  the  instrument,  and  each  equally  agreeing 
with  it),  having  no  bearing  whatever  on  the  present  question. 


Newburgh  v.  Nevtburgh,  Sugden's  Law  of  Property  as  Adminis- 
tered hy  the  House  of  Lords,  367  (1825).  —  We  have  already  con- 
sidered where  cross-remainders  are  raised  by  implication,  and  it  remains 
onlj'  to  state  the  great  case  of  JSTewhurgh  v.  Newhurgh,  which  has 
already  been  referred  to  on  one  point,  where  an  estate  for  life  was 
raised  by  construction  in  favor  of  the  devisee,  although  no  such  estate 
was  expressly  devised  to  her ;  and  the  later  case  of  Langston  v.  Pole. 
Lord  Newburgh,  who  had  under  his  marriage  settlement  the  reversion 
in  fee  in  estates  in  Sussex  and  Gloucester,  expectant  upon  failure  of 
issue  male  by  his  then  Countess,  subject  to  a  jointure  rent-charge  of 
£500  a  year  to  the  Countess  out  of  the  Sussex  estates,  and  to  portions 
for  younger  children  out  of  the  Gloucester  estates,  but  had  no  issue, 
devised  his  Sussex  and  Gloucester  estates  to  trustees  for  2,000  years. 
And  [as  to  the  said  estates  in  the  countj"-  of  Sussex  with  their  appur- 
tenances immediately]  after  the  expiration  of  the  term  of  2,000  3'ears, 
and  as  to  his  estates  in  the  county  of  Northumberland,  from  and  after 
his  decease  he  gave  "  the  same  several  estates  "  to  his  wife  for  life  in 
satisfaction  of  the  said  £500  per  annum,  with  remainders  over  in  strict 
settlement  to  his  sons  and  daughters  by  any  after-taken  wife  in  tail 
male  and  in  tail  general,  "  and  in  default  of  such  issue  as  to  all  such  of 
my  estates  hereinbefore  derived  as  are  situate  in  the  said  several  coun- 
ties of  Sussex  and  Gloucester,"  to  uses  in  strict  settlement  for  life  and 
in  tail  in  favor  of  different  branches  of  his  family ;  and  the  testator 
provided  "  that  the  several  persons  thereinbefore  by  him  made  tenants 
for  life  or  in  tail  male  of  his  real  estates  thereinbefore  devised  in  the 
said  counties  of  Sussex  and  Gloucester,  except  the  said  Countess  of 
Newburgh,"  should  take  the  name  and  arms  of  Kemp.  The  trusts  of 
the  2,000  j-ears'  term  were  declared  to  be  to  raise  certain  sums  in  aid 
for  payment  of  his  debts  and  legacies,  and  to  secure  certain  annuities, 
and  upon  trust  "  immediately  after  the  death  of  the  Countess  of  New- 
burgh to  raise  out  of  the  said  estates  in  the  counties  of  Sussex  and 
Gloucester  £2,000,  with  interest  to  be  computed  from  her  death,"  and 
pay  the  same  to  a  legatee.  And  the  testator  provided  "that  the 
Countess  of  Newburgh  during  her  life,  and  after  her  decease  the  sev- 
eral persons  who  by  virtue  of  the  limitations  thereinbefore  contained 
should  for  the  time  being  be  entitled  to  the  actual  freehold  of  the  said 
estates  in  the  said  counties  of  Sussex  and  Gloucester,  or  the  actual 
freehold  of  the  said  estates  in  the  said  county  of  Northumberland," 
should  have  power  to  grant  leases.  And  the  testator  gave  unto 
trustees,  their  heirs,  &c.,  all  his  freehold,  copyhold,  and  leasehold 
estates,  not  before  disposed  of,  and  all  his  personal  estate,  to  sell  and 
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convert  into  nionej'  and  to  pay  his  debts  and  legacies,  "except  tlie 
£2,000  charged  on  his  estates  in  Sussex  and  Gloucester,"  and  subject 
thereto  in  trust  for  the  Countess.  The  ultimate  order  of  Sir  John 
Leach,  V.  C,  was  that  Lady  Newburgh,  the  widow,  should  be  at  liberty 
to  bring  an  ejectment  to  try  her  title  to  the  Gloucester  estates.  From 
this  decree  there  was  an  appeal  to  the  House  of  Lords :  the  case  was 
heard  with  the  assistance  of  the  judges,  as  to  the  reception  of  parol  evi- 
dence to  insert  the  word  Gloucester  in  the  will,  and  that  was,  as  we 
have  seen,  declared  to  be  inadmissible.  Lad3-  Newburgh  by  her  cross- 
bill charged  that  there  was  sufficient  even  on  the  face  of  the  will  to 
manifest  the  testator's  intention  to  give  her  an  estate  for  life  in  the 
estates  in  the  county  of  Gloucester,  or  that  the  estate  passed  under  the 
residuary  devise  ;  but  the  principal  ground  put  forward  was  the  equity 
to  have  the  mistake  in  omitting  Gloucester  supplied.  That  was  the 
main  prayer  of  the  bill,  and  it  praj'ed  in  the  alternative,  iu  case  the 
Court  should  refuse  to  correct  such  mistake,  a  declaration  that  the  Glou- 
cester estates  passed  under  the  residuary  devise  in  the  will.  It  was  but 
faintly  argued  that  Lad}'  Newburgh  took  a  life  estate  under  the  will  as 
it  stood ;  but  the  House  of  Lords  declared  that  by  the  true  construction 
of  the  will  (as  the  same  appeared  in  writing)  Lady  Newburgh  was 
entitled  to  an  estate  for  life  in  the  testator's  real  estates  in  the  county 
of  Gloucester,  subject  to  the  term  of  2,000  j-ears  created  bj'  the  will, 
with  like  good  and  valid  estates  in  remainder  in  the  said  estate  in  the 
comity  of  Gloucester  as  were  by  the  will  expressed  as  to  the  testator's 
estates  in  the  county  of  Sussex.'  The  intention,  we  may  observe,  was 
manifest  from  the  context  of  the  will :  the  devise  of  the  Sussex  and 
Gloucester  estates  as  one  propertj-,  in  default  of  his  own  issue,  and  by 
way  of  regular  remainder  over ;  the  exception  of  Lad}-  Newburgh  in 
the  direction  that  tenants  for  life,  &c.,  of  the  Sussex  and  Gloucester 
estates  should  take  the  name  and  arms ;  the  postponing  of  the  raising 
of  the  £2,000  out  of  the  Sussex  and  Gloucester  estates  until  after  Lady 
Newbnrgh's  death  ;  and  the  power  of  leasing  to  Lady  Newburgh  for  her 
life,  —  all  these  provisions  showed  that  the  testator  intended  his  wife 
to  take  the  Gloucester  as  well  as  the  Sussex  estate  for  life :  in  favor  of 
the  intention,  therefore,  the  words  between  brackets,  which  it  was  said 
were  introduced  by  mistake,  might  be  read  as  an  imperfect  enumeration 
of  the  estates  comprised  in  the  term,  or  might  be  rejected  altogether  as 
surplusage,  or  as  inconsistent  with  the  rest  of  the  will.  The  case  in 
this  view  is  one  of  great  importance.'^ 

'  23  January,  182,5,  MS.  The  decree  of  the  Lords  is  hardly  known  to  the  Profes- 
sion. This  accounts  for  the  statement  by  a  learned  and  popular  writer  that  Lady 
Newburgh  lost  the  Gloucester  estates  by  the  mistake. 

^  "  In  tlie  course  of  the  argument  in  the  House  of  Lords  of  the  case  of  Newburgh  v. 
Newburgh,  Mr.  Heald  for  the  appellant,  was  asked  by  Lord  Eldon,  C,  whether  there 
was  any  case  in  which  an  addition  had  been  made  to  a,  will.  Hippisley  v.  Horner 
was  quoted.  The  Lord  Chancellor  said,  I  have  known  cases  in  which  matter  has  been 
struck  out  of  a  will  improperly  inserted  in  it.  If  you  insert  a  clause  in  a  will,  how  are 
you  after  his  death  to  have  that  attested  by  three  witnesses  ?    Mr.  Heald  observed  that 
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the  House  would  only  te  required  to  strike  out  a  clause  (see  5  Madd.  367).  Lord 
Chancellou  ;  The  cases  I  allude  to  were  all  cases  in  which  it  was  struck  out  on  the 
ground  of  fraud.  In  a  further  part  of  the  argument  the  Lord  Chancellor  asked :  Are 
you  to  direct  the  judge  what  evidence  he  is  to  receive  ?  Hippisley  v.  Horner  is  not 
worth  twopence.    [Note.]  —  This  expression  I  wrote  down  at  the  time  it  was  uttered. 

"In  the  above  case  oi Newburgh  v.  Newhurgh,  Lady  Newburgh's  cross-bill  was  filed 
in  order  to  have  the  word  '  Gloucester '  supplied,  by  parol  evidence  of  the  mistake. 
That  having  failed  in  the  court  below,  the  counsel  then  discovered  that  by  the  omission 
altogether  of  two  lines  introduced  by  Mr.  Butler  (which  were  intended  to  contain  an 
enumeration  of  all  the  estates  in  the  term  of  2, 000  years,  but  which  omitted  '  Glou- 
cester'), the  will  would  convey  all  the  estates  to  Lady  Newburgh,  according  to  the 
intention.  But  the  Vice-Chancellor  held  that  the  frame  of  the  bill  was  in  direct 
opposition  to  that  view  of  the  case  (see  5  Madd.  367).  If  this  view  had  originally 
occurred  to  Lady  Newburgh's  counsel,  and  the  bill  had  been  adapted  to  it,  evidence 
would  have  been  tendered  to'establisli  the  mistake.  But  this  is  a  dangerous  jurisdic- 
tion for  although  no  doubt  the  striking  out  of  the  two  lines  would  have  made  the 
will  what  the  testator  directed,  yet  those  lines,  although  inaccurate,  were  introduced 
in  order  to  carry  the  instructions  for  the  will  into  legal  operation.  It  might  on  the 
same  ground  be  contended  that  a  mistake  in  a  legal  limitation,  made  through 
carelessness  or  ignorance,  could  be  corrected  by  striking  out  the  words  improperly 
introdaoed.  .  .  . 

"  In  Newiurgh  v.  Newburgh,  the  conveyancer,  in  settling  the  will  of  Lord  Newburgh, 
had  struck  out  by  mistake  the  word  '  Gloucester '  in  a  devise  to  the  wife  of  the  testa- 
tor's estates  in  the  counties  of  Sussex  and  Gloucester,  and  the  word  '  counties '  .was 
then  altered  by  the  copying  clerk  into  '  county  ; '  it  was  held  both  by  Leach,  V.  C ., 
and  LordEldon,  C,  that  parol  evidence  was  inadmissible  to  prove  the  mistake.  Upon 
an  appeal  to  the  House  of  Lords  the  judges  were  unanimous  that  the  parol  evidence 
could  not  be  received,  but  the  case  was  ultimately  decided  by  the  House  upon  the  true 
construction  of  what  still  appeared  on  the  face  of  the  will.  Upon  the  question  of 
parol  evidence  I  cited  for  the  respondent  Towers  v.  Moor,  2  Vern.  98  ;  Seymour  v. 
Rapier,  Bunb.  28  ;  Lord  Walpole  v.  Lord  Orford,  3  Ves.  402  ;  7  T.  Rep.  138  ;  Kelly 
V.  Powlett,  Ambl.  605,  1  Bro.  C.  C.  476  ;  Doe  v.  Bland,  11  East,  441  ;  Haruiood  v. 
Wallis,  2  Ves.  195  ;  Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  477 ;  Brown  v.  Selwin,  For. 
240  ;  Stratton  v.  Best,  1  Ves.  Jr.  285. 

"The  Vice-Chancellor  appears  to  have  thought  that  the  omission  of  the  word  '  Glou- 
cester '  in  the  particular  devise  would  avoid  the  whole  will  as  to  Gloucester,  although 
in  other  passages  iu  the  will  the  estates  were  regularly  devised  according  to  the  testa- 
tor's intention,  for  although  he  held  that  he  could  not  supply  the  word  omitted,  yet 
he  said  that  the  will  executed  with  that  omission  was  certainly  not  the  will  of  the  de- 
visor, and  so  it  must  be  found  by  a  jury  upon  the  facts  stated  as  to  the  Gloucester 
estate.  He  added,  that  if  any  party  asked  the  same  he  was  ready  to  direct  an  issue 
to  try  whether  this  was  the  will  of  the  testator  as  to  the  Gloucester  estate,  and  upon 
this  issue  the  evidence  tendered  would  be  admissible.  This  the  heir-at-law  declined, 
because  upon  the  will  as  it  stood,  prima  facie  the  Gloucester  estate  was  omitted  in  the 
devise  to  Lady  Newburgh  for  life,  with  many  remainders  over,  including  limitations 
to  unborn  children  in  strict  settlement,  and  it  was  not  until  failure  of  all  these 
limitations  that  there  was  in  express  words  a  devise  over  of  the  Gloucester  with  the 
other  estates,  so  that  the  devise  over  appeared  to  be  too  remote  and  therefore  void. 
Of  course  Lady  Newburgh  sought  no  such  issue,  because  she  wanted  an  actual  devise 
to  her  to  support  her  claim.  But  the  Vice-Chancellor  in  offering  such  an  issue  must 
have  been  of  ojjinion  that  the  omission  of  the  word  '  Gloucester '  in  the  particular  de- 
vise would  render  the  whole  will  void  as  to  the  Gloucester  estate.  This,  of  course, 
could  not  be  maintained,  because,  although  the  will  did  not  contain  all  that  the  testa- 
tor intended  as  to  this  estate,  it  contained  in  the  actual  devises  of  it  nothing  but  what 
he  did  intend.  And  in  the  result  the  omission  was  supplied  by  construction,  and  the 
will  was  supported  just  as  if  there  had  been  no  mistake."  —  Siigd.  Law  Prop.  pp.  196, 
197,  206,  207.  —  Ed. 
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REED  V.  INSURANCE   COMPANY. 

Supreme   Court  of  the  United   States.      1877. 

{Beported  95  U.  S.  23.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

The  circumstances  of  this  case,  as  gathered  from  the  pleadings  and 
evidence,  particularly  the  agreed  statement  made  by  the  parties  them- 
selves, are  substantially  as  follows  :  — 

(in  November,  1867,  the  libellant,  Samuel  G.  Reed,  of  Boston,  was 
owner  of  the  ship  "Minnehaha,"  then  lying  at  Honolulu,  in  the  Sand- 
wich Islands,  and  about  to  sail  from  that  place  in  ballast  via  Baker's 
Island,  with  the  intention  of  there  taking  in  a  cargo  of  guano,  to  a  port 
of  discharge  in  the  United  State^.  fBaker's  Island  is  a  small  rocky 
island  in  mid-ocean,  nearly  under  the  equator,  and  about  two  thousand 
miles  southwesterly  from  the  Sandwich  Islands,  ha,ying  no  harbor  or 
anchorage,  and  only  frequented  for  its  guanOj)  WJien  ships  arrive 
there,  they  are  moored  in  the  open  sea,  in  an  exposed  and  perilous 
position.  The  mooring  is  effected  by  means  of  a  heavy  stationary 
anchor,  weighing  five  thousand  six  hundred  pounds,  fastened  to  a  coral 
reef  in  about  one  hundred  fathoms  of  water,  to  which  anchor  a  large 
buoy  is  attached  by  a  heavy  pendant  chain.  This  chain  is  braced  by 
two  other  chains,  each  over  a  thousand  feet  long,  attached  to  anchors 
fastened  to  another  coral  reef  nearer  to  the  island.  By  still  another 
chain  the  ship  is  moored  to  the  first-mentioned  pendant  chain  as  long 
as  she  remains  at  the  island ;  and  her  cargo  is  sent  aboard  from  the 
island  in  small  boats.  The  place  is  subject  to  strong  currents  and 
heavy  gales,  and  vessels  are,  in  consequence  of  the  weather,  frequently 
obliged  to  put  to  sea  while  loading. 

COn  the  6th  of  January,  1868,  the  libellant,  through  a  firm  of  insur- 
ance brokers  in  New  York,  made  application  by  mail  to  the  Merchants' 
Mutual  Insurance  Company  of  Baltimore  for  insurance  on  the  said  ship 
"  Minnehaha,"  in  the  following  terms  :  — 

"  Application  for  insurance  is  hereby  made  by  Johnson  &  Higgins, 
as  agents,  in  the  name  of  Samuel  G.  Reed,  account  of  whom  it  may 
concern.  Loss,  if  any,  payable  to  them  or  order.  For  [$5,000,  at 
seven  per  cent  net]  on  ship  'Minnehaha,'  valued  at  $60,000,  at  and 
from  Honolulu,  via  Baker's  Island,  to  a  port  of  discharge  in  the 
United  States  not  east  of  Boston,  with  liberty  to  use  Hampton  Roads 
for  orders  ;  the  risk  to  be  suspended  while  vessel  is  at  Baker's  Island 
loading." 

This  application  was  enclosed  in  the  following  letter :  — 
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Office  of  Johnson  &  Higgins,  &o., 
87  Wall  Street,  New  York, 

Jan.  6,  1868. 

George  R.  Coale,  Esq.,  Secretary: 

Dear  Sir,  —  Enclosed  please  find  two  applications  for  Samuel  G-. 
Reed:  viz.,  one  on  the  "  Minneliaha"  (our  companies  here  are  averse 
to  Baker's  Island  risks,  and  for  that  reason  the  owners  suspend  the 
risk  while  at  Baker's  Island  loading.  The  Atlantic  have  taken  a  large 
line  on  vessel  and  freight  at  seven  per  cent,  with  scrip) ;  also,  one  on 
the  "  Guiding  Star,"  now  loading  under  inspection  of  Captains  Ellis 
and  Story,  for  underwriters.  Please  let  us  know  how  much  your  com- 
panies will  take  on  each,  and  the  lowest  respective  rates.  Should  like 
to  hear  by  telegraph. 

Yours  respectfully, 

Johnson  &  Higgins, 
Per  TooKER. 

In  pursuance  of  this  application,  the  company  issued  the  policy  on 
which  the  present  suit  is  brought,  the  operative  clause  of  which  is  in 
these  words :  — 

"  The  Merchants'  Mutual  Insurance  Company  of  Baltimore  have  in- 
sured, and  do  hereby  insure,  agreeably  to  order,  Samuel  G.  Reed,  for 
account  of  whom  it  may  concern,  lost  or  not  lost,  at  and  from  Hono- 
lulu, via  Baker's  Island,  to  a  port  of  discharge  in  the  United  States 
not  east  of  Boston,  with  liberty  to  use  Hampton  Roads  for  orders,  the 
risk  to  be  suspended  while  vessel  is  at  Baker's  Island  loading,  $5,000, 
upon  the  body,  tackle,  &c.,  of  the  good  ship  'Minnehaha.'  " 

The  ship  sailed  in  ballast  from  Honolulu  the  7th  of  November,  1867, 
and  arrived  near  Baker's  Island  on  the  afternoon  of  the  twentieth  day 
of  that  month.  She  came  to  her  mooring  near  the  island  in  safety ; 
shortly  after  which  a  heavy  gale  and  heavj'  surf  arose,  and  continued 
with  violence  until  the  3d  of  December,  when  the  ship  parted  her  moor- 
ings, and  was  totally  wrecked  and  lost.  At  no  time  after  her  arrival  at 
that  island  was  it  possible  to  discharge  ballast  or  receive  cargo,  or  com- 
mence the  process  of  loading,  or  even  the  preparation  for  loading. 

Proof  of  loss  and  of  interest  and  adjustment  was  duly  presented  to 
the  company,  and  payment  demanded  therefor  and  refused. 

On  May  20,  1872,  Reed  exhibited  his  libel  in  the  Disti-ict  Court  of 
the  United  States  for  the  District  of  Maryland  against  said  companj'. 
That  court  upon  hearing  dismissed  the  cause  ;  and  the  Circuit  Court 
having  affirmed  the  decree,  the  libellant  brought  the  case  here. 

The  Statute  of  Limitations  in  force  in  Maryland  provides  as  follows : 

"  All  actions  of  account,  actions  of  assumpsit  or  on  the  case,  actions 
of  debt  on  simple  contract,  or  for  rent  in  arrears,  detinue,  and  replevin, 
all  actions  for  trespass  for  injuries  to  real  or  personal  property,  shall  be 
commenced  or  sued  within  three  years  from  time  the  cause  of  action 
accrues." 
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Mr.  Frederick  E.  Bryant  and  Mr.  Charles  B.  Goodrich,  for  the 
appellant. 

Mr.  John  H.  Thomas,  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

This  is  a  cause  of  contract,  civil  and  maritime,  commenced  by  a  libel 
in  personam  by  Samuel  G.  Reed,  the  appellant,  against  the  Merchants' 
Mutual  Insurance  Companj'  of  Baltimore,  the  appellee,  to  recover  $5,000, 
the  amount  insured  by  the  latter  on  the  ship  "  Minnehaha,"  belonging 
to  the  libellant.  The  policy  was  dated  the  fourteenth  da}'  of  Januarj-, 
1868,  and  insured  said  ship  in  the  amount  named,  lost  or  not  lost,  at 
and  from  Honolulu,  via  Baker's  Island,  to  a  port  of  discharge  in  the 
United  States  not  east  of  Boston,  with  liberty  to  use  Hampton  Roads 
for  orders  ''ihe  risk  to  be  suspended  while  vessel  is  at  Baker's  Island 
loadingiy  TKe  ship  was  lost  at  Baker's  Island,  where  she  had  gone  for 
the  pnfpose  of  loading,  on  the  third  day  of  December,  1868.  (^[he  de- 
fence was  that  the  loss  occurred  whilst  the  risk  was  suspendeounder 
the  clause  above  quoted ;  also  laches  bj'  reason  of  the  delay  in  com- 
mencing suit,  being  more  than  four  years  after  the  cause  of  action 
accrued. 

This  case,  upon  the  merits,  depends  solely  upon  the  construction  to 
be  given  to  the  clause  in  the  polic|y  before  referred  to,  namel}',  ^*4he 
risk  to  be  suspended  while  vessel  is  at  Baker's  Island  loading  ; ''  and 
turns  upon  the  point  whether  the  clause  means,  while  the  vessel  is  at 
Baker's  Island  for  the  purpose  of  loading,  or  while  it  is  at  said  island 
actually  loading^\  If  it  means  the  former,  the  company  is  not  liable  ; 
if  the  latter,  it  is^liable. 

A  strictly  literal  construction  would  favor  the  latter  meaning.  But  a 
rigid  adherence  to  the  letter  often  leads  to  erroneous  results,  and  misin- 
terprets the  meaning  of  the  parties.  That  such  was  not  the  sense  in  which 
the  parties  in  this  ease  used  the  words  in  question  is  manifest,  we  think, 
from  all  the  circumstances  of  the  case.  Although  a  written  agreement 
cannot  be  varied  (by  addition  or  subtraction)  by  proof  of  the  circum- 
stances out  of  which  it  grew  and  which  surrounded  its  adoption,  j-et 
such  circumstances  are  constantly  resorted  to  for  the  purpose  of  ascer- 
taining the  subject-matter  and  the  stand-point  of  the  parties  in  relation 
thereto.  Without  some  knowledge  derived  from  such  evidence,  it  would 
be  impossible  to  comprehend  the  meaning  of  an  instrument,  or  the  effect 
to  be  given  to  the  words  of  which  it  is  composed.  This  preliminarj- 
knowledge  is  as  indispensable  as  that  of  the  language  in  which  the 
instrument  is  written.  A  reference  to  the  actual  condition  of  things 
at  the  time,  as  they  appeared  to  the  parties  themselves,  is  often  neces- 
sary to  prevent  the  Court,  in  construing  their  language,  from  falling 
into  mistakes  and  even  absurdities.  On  this  subject  Professor  Green- 
leaf  says :  "  The  Writing,  it  is  true,  may  be  read  by  the  light  of  sur- 
rounding circumstances,  in  order  more  perfectly  to  understand  the 
intent  and  meaning  of  the  parties ;  but,  as  they  have  constituted  the 
writing  to  be  the  only  outward  and  visible  expression  of  their  meaning. 
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no  other  words  are  to  be  added  to  it,  or  substituted  in  its  stead.  The 
duty  of  the  courts  in  such  cases  is  to  ascertain,  not  what  the  parties 
may  have  secretly  intended,  as  contradistinguished  from  what  thair 
words  express,  but  what  is  the  meaning  of  the  words  they  have  use^'' 
1  Greenl.  Evid.,  sect.  277.  Mr.  Taylor  uses  language  of  similar  pur- 
port. He  says;  "  Whatever  be  the  nature  of  the  document  under  re- 
view, the  object  is  to  discover  the  intention  of  the  writer  as  evidenced 
bj'  the  words  he  has  used  ;  and,  in  order  to  do  this,  the  judge  must  put 
himself  in  the  writer's  place,  and  then  see  how  the  terms  of  the  instru- 
ment affect  the  property  or  subject-matter.  With  this  view,  extrinsic 
evidence  must  be  admissible  of  all  the  circumstances  surrounding  the 
author  of  the  instrument."  Taylor,  Evid.,  sect.  1082.  Again  he  says  : 
"  It  may,  and  indeed  it  often  does,  happen,  that,  in  consequence  of  the 
surrounding  circumstances  being  proved  in  evidence,  the  courts  give  to 
the  instrument,  thus  relatively  considered,  an  interpretation  very  differ- 
ent from  what  it  would  have  received,  had  it  been  considered  in  the 
abstract.  But  this  is  only  just  and  proper  ;  since  the  effect  of  the  evi- 
dence is  not  to  vary  the  language  employed,  but  merely  to  explain  the 
sense  in  which  the  writer  understood  it."  Id.,  sect.  1085.  See  Thor- 
ington  v.  Smith,  8  Wall.  1,  and  remarks  of  Mr.  Justice  Strong  in 
Maryland  v.  Railroad  Company,  22  id.  105. 

The  principles  announced  in  these  quotations,  with  the  limitations 
and  cautions  with  which  they  are  accompanied,  seem  to  us  indisput- 
able ;  and,  availing  ourselves  of  the  light  of  the  surrounding  circum- 
stances in  this  case,  as  they  appeared,  or  must  be  supposed  to  have 
appeared,  to  the  parties  at  the  time  of  making  the  contract j(^e  cannot 
doubt  that  the  meaning  of  the  words  which  are  presented  for  our  con- 
sideration is  that  the  risk  was  to  be  suspended  while  the  vessel  was  at 
Baker's  Island  for  the  purpose  of  loading,  whether  actually  engaged  in 
the  process  of  loading  or  not/)  Taking  this  clause  in  absolute  literalit^-, 
the  risk  would  only  be  suspended  when  loading  was  actually  going  on^ 
It  would  revive  at  any  time  after,  the  loading  was  commenced,  if  it  had 
to  be  discontinued  by  stress  of  weather,  or  any  other  cause.  It  would 
even  revive  at  night,  when  the  men  were  not  at  work.  This  could  not 
have  been  the  intent  of  the  parties.  It  could  not  have  been  what  the3' 
meant  by  the  woi'ds'"  while  vessel  is  at  Baker's  Island  loading."  It 
was  the  place,  its  exposure,  its  unfavorable  moorage,  which  the  insur- 
ance companies  had  to  fear,  and  the  risk  of  which  they  desired  to  avoid. 
The  whole  reason  of  the  thing  and  the  object  in  view  point  to  the  intent 
of  protecting  themselves  whilst  the  vessel  was  in  that  exposed  place  for 
the  purpose  referred  to,  not  merely'  to  protect  themselves  whilst  loading 
was  actually  going  on.  Her  visit  to  the  island  was  only  for  the  pur- 
pose of  loading ;  as  between  the  coirtracting  parties,  she  had  no  right 
to  be  there  for  any  other  purpose ;  and,  supposing  that  thej'  intended 
that  the  risk  should  be  suspended  whilst  she  was  there  for  that  purpose, 
it  would  not  be  an  unnatural  form  of  expression  to  say,  "  the  risk  to  be 
suspended  while  vessel  is  at  Baker's  Island  loading."     And  we  think 
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that  no  violence  is  done  to  the  language  used,  to  give  it  the  sense  which 
all  the  circumstances  of  the  case  indicate  that  it  must  have  had  in  the 
minds  of  the  parties. 

If  we  are  right  in  this  construction  of  the  contract,  there  can  be  no 
uncertaintj'  as  to  its  effect  upon  the  liability  of  the  underwriters.  The 
loss  clearly  accrued  at.  a  time  when,  by  the  terms  of  the  policj',  the 
risk  was  suspended.  VJhe  ship  sailed  in  ballast  from  Honolulu  on  or 
about  the  7th  of  November,  1867,  and  arrived  at  Baker's  Island  on  the 
afternoon  of  the  twentieth  day  of  November,  1867.  She  came  to  her 
mooring  in  safet}',  and  her  sails  were  furled,  shortly  after  which  a  heavj- 
gale  and  heavj'  surf  aroseT)  The  gale  and  surf  continued  with  violence 
until  the  3d  of  December,  1867,  when  the  ship  parted  her  moorings, 
and  was  totally  wrecked  and  lost.  At  no  time  after  her  arrival  at 
Baker's  Island  was  it  possible  to  discharge  ballast  or  receive  cargo 
or  to  commence  the  process  of  loading.  The  violence  of  the  winds, 
current,  and  waves,  and  their  adverse  course  and  direction,  prevented 
the  ship  from  slipping  her  cables  and  getting  to  sea,  or  otherwise  escap- 
ing the  perils  that  surrounded  her.     ' 

These  facts  are  indisputable ;  and  the}-  show  that,  when  the  loss 
occurred,  the  vessel  was  at  Baker's  Island  for  the  purpose  of  loading. 
That  the  process  of  loading  had  not  actuallj'  commenced  is  of  no  con- 
sequence. The  suspension  of  the  risk  commenced  as  soon  as  the  vessel 
arrived  at  the  island  and  was  safely  moored  in  her  proper  station  for 
loading. 

The  appellee,  as  a  further  defence,  set  up  laches  in  bringing  suit.  .  .  . 
In  view  of  the  construction  which  we  have  given  to  the  contract  in  this 
case,  it  is  not  necessarj'  to  pass  upon  the  precise  question  now  raised 
by  the  appellee.  It  is  also  unnecessary  to  examine  other  questions 
which  were  mooted  on  the  argument.  Decree  affirmed. 
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QtJEEN's  Bench.     1860. 

[Reported  3  El.  §•  El.  306.] 

Action  to  recover  an  alleged  balance  due  from  defendants  to  plain- 
tiff on  a  building  contract. 

At  the  London  Sittings,  after  Trinity  Term,  1858,  the  case  was  re- 
ferred, by  consent  and  by  order  of  Nisi  Prius,  to  an  arbitrator,  who 
was  empowered  to  state  a  case  for  the  opinion  of  the  Court.  The  arbi- 
trator, on  6th  June,  1860,  made  his  award  in  favor  of  the  plaintiff  for 
a  certain  sum  ;  subject  to  the  opinion  of  the  Court  on  the  following 
case :  — 
fThe  plaintiff  was  a  builder ;  and  by  a  deed  dated  18th  October,  1856, 
and  executed  by  him  and  the  defendants,  he,  contracted  and  agreed 
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with  the  defendants  to  erect  and  build  for  them  a  house  and  premises 
for  the  sum  of  £8,697,  upon  the  terms  and  subject  to  the  stipulations 
and  conditions  contained  in  the  said  deed,  a  copj'  of  which  was  annexed 
to,  and  was  to  be  considered  as  part  of,  the  easei  The  house  and  prem- 
ises were  built  by  the  plaintiff,  and  certain  extra  works  Mid  fittings 
were  done  and  provided  by  him  in  and  about  the  samej;  and  the  action 
was  brought  to  recover  the  sum  of  £3,783  4s.  3c?.,"1oeing  the  balance 
claimed  to  be  due  on  the  contract  and  the  value  of  such  extra  works  and 
fittings,  after  giving  credit  to  the  defendants  for  all  sums  paid  by  them 
On  accountA  By  the  contract  it  was  provided  that  "  no  alterations  or 
additions-stiall  be  admitted  unless  directed  by  the  architects  of  "  the  de- 
fendants "  in  writing  under  his  hand  ;  and  a  weekly  account  of  the  work 
done  thereunder  shall  be  delivered  to  the  said  architect  or  the  clerk 
of  the  works  on  everj'  Monday  next  ensuing  the  performance  of  such 
work ;  and  the  delivery  of  such  account  shall  be  a  condition  prece- 
dent to  the  right  of"  the  plaintiff  "  to  recover  payment  for  anj'  such 
addition  or  alteratio^^  It  was  contended  before  the  arbitrator,  on  be- 
half of  the  defendants,  that  the  plainUff  was  not  entitled  to  recover  for 
some  of  the  extra  work  done  by  him,(on  the  ground  that  the  same  was 
not  directed  to  be  done  by  the  architect  by  any  writing  under  his  hand 
pursuant  to  the  clause  in  the  contract  above  set  out,  and  also  on  the 
ground  that  no  sufficient  weekly  accounts  of  such  work  were  delivered 

_  hy  the  plaintiff  within  the  meaning  .of  that  clausg)  With  respect  to  the 
latter  objection  it  appeared  in  evidence  that  certain  accounts  of  the 
extra  work  were  delivered  by  the  plaintiff  as  and  for  weekly  accounts 
within  the  meaning  of  the  contract  ((^nd  it  was  contended  on  his  be- 
half that  the  term  "  weekly  account,"  as  used  in  the  contract,  was  a  term 
of  art  well  known  in  the  building  trade  and  to  all  builders  and  archi- 
tects, and  that  parol  testimony  was  admissible  to  prove  its  meanineJ 

Cjhe  admissibility  of  such  evidence  was  objected  to  on  the  part  of  me 
defendants)  The  arbitrator  held  that  the  words  used  were  a  term  of 
art,  and  that  such  evidence  was  admissible :  and  he  accordinglj'  re- 
ceived the  same,  and  was  satisfied  thereby  that  the  weekly  accounts 
delivered  by  the  plaintiff  of  such  extra  work  were  suflScient  weekly 
accounts  within  the  meaning  of  the  contract,  and  accordingly  he  in- 
cluded the  j^alue  of  such  extra  work  in  the  amount  awarded  to  the 
plaintiff.  (With  respect  to  the  objection  that  the  plaintiff  was  not  en- 
titled to  recover  for  part  of  the  extra  work,  on  the  ground  that  the 
same  was  not  directed  to  be  done  by  the  architect,  bj'  any  writing 
under  his  hand  pursuant  to  the  contract,  the  arbitrator  found  and  de- 
termined that,  as  regards  the  greater  part  of  such  extra  work,  the  same 
was  directed  to  be  done  by  the  architect  by  sufficient  orders  or  direc- 
tions in  writing  under  his  hand ;  but  as  regards  a  small  part  thereof, 
amounting  to  the  sum  of  £105  18s.  bd. ,  the  only  evidence  of  anj-  such 
orders  or  directions  in  writing  produced  before  the  arbitrator  were  cer- 
tain sketches,  indicating  the  manner  in  which  such  extra  work  was  to 
be  done,  but  not  specifying  the  materials  to  be  used,  or  containing  any 
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absolute  order  or  directioa  for  the  execution  of  such  works.  These 
sketches  were  all  prepared  in  the  office  of  the  said  architect  of  the 
defendants,  by  his  clerks,  and  under  his  directions,  and  were  by  his 
order  furnished  to  the  plaintiff,  but  were  not  signed  by  the  said  archi- 
tect or  his  clerks.  These  sketches  were  annexed  to  the  case.  As 
regards  them  the  arbitrator  held  and  adjudged  that  they  were  not  suf- 
ficient orders  or  directions  in  writing  within  the  meaning  of  the  con- 
tract ;  and  accordingly  disallowed  to  the  plaintiff  the  value  of  the  work 
done  under  them. 

The  questions  for  the  opinion  of  the  Court  were  :  CEixst,  was  the  arbi- 
trator right  in  admitting  parol  testimony  to  show  the  meaning  of  the 
term  "  weekly  account,"  as  used  in  the  contract?^  If  the  Court  should 
be  of  opinion  that  such  evidence  was  inadmisslme,  the  amount  awarded 
to  the  plaintiff  was  to  be  reduced  bj'  a  certain  sum.  Secondly,  If  the 
Court  should  be  of  opinion  that  the  said  sketches  were  sufficient  written 
orders  or  directions  for  the  execution  of  the  works  therein  indicated, 
and  that  the  arbitrator  ought  to  have  allowed  to  the  plaintiff  the  value 
of  such  works,  the  amount  awarded  to  the  plaintiff  was  to  be  increased 
by  the  said  sum  of  £105  18s.  5dJ 

JLush,  in  this  Term,  had  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  case  should  not  be  remitted  back  to  the  arbitrator 
to  be  amended  in  the  statement  of  facts  raising  the  first  point.  It  was 
ordered  that  this  rule  should  come  on  for  argument  with  the  special 
case. 

Specimens  of  the  weekly  accounts  delivered  by  the  plaintiff  were 
attached  to  the  affidavits  on  which  this  rule  was  obtained.  These  were 
each  headed  "Accounts  of  daj' work  and  materials."  It  was  Sworn 
that  the  plaintiff  conceded,  before  the  arbitrator,  that  these  accounts 
contained  an  account  of  only  a  very  small  portion  of  the  additions  and 
alterations  arising  out  of  the  contract,  being  confined  to  the  day  work 
expended  in  each  week  on  such  additions  and  alterations,  and  the  ma- 
terials used  in  such  day  work ;  that  the  defendants  contended  that 
accounts  of  all  the  work  done  ought  to  have  been  delivered,  according 
to  the  unambiguous  language  of  the  contract ;  and  that  the  plaintiff 
then  tendered  the  evidence  of  architects  and  builders,  to  prove  that  the 
accounts  delivered  were  sufficient,  and  that  it  was  the  custom,  or  com- 
mon practice,  in  the  building  trade,  to  deliver  accounts  of  such  matters 
only  as  the  said  accounts  contained,  and  that,  in  reference  to  extra 
works  capable  of  being  measured,  it  was  not  usual  to  deliver  any 
account  of  them  ;  which  evidence  was  objected  to  by  the  defendants, 
but  received  by  the  arbitrator. 

Bovill  ( Tompson  Chitty  with  him),  for  the  plaintiff.     Lush,  contra. 

CocKBCRN,  C.  J.  I  am  of  opinion  that  the  course  pursued  by  the 
arbitrator  was  both  proper  and  correct  in  point  of  law,  and  that  the 
parol  evidence  was  rightly  received.  The  duty  of  the  Court,  or  of  an 
arbitrator  who  is  in  the  place  of  the  Court,  is  so  to  construe  a  contract 
as  to  give  effect  to  the  intention  of  the  parties.     Now,  although  parol 
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evidence  is  not  admissible  to  contradict  a  contract  the  terms  of  which 
have  but  one  ordinary  meaning  and  acceptation,  yet  if  the  parties  have 
used  terms  which  bear  not  only  an  ordinary  meaning,  but  also  one  i 
peculiar  to  the  department  of  trade  or  business  to  which  the  contract 
■Relates,  it  is  obvious  that  due  effect  would  not  be  given  to  the  intention, 
if  the  terms  were  interpreted  according  to  their  ordinary-  and  not  ac- 
cording to  their  peculiar  signification,  ^fterefore,  whenever  such  a 
question  has  come  before  the  Courts,  it  has  always  been  held  that  where 
the  terms  of  the  contract  under  consideration  have,  besides  their  ordi- 
nary and  popular  sense,  also  a  peculiar  and  scientific  meaning,  the 
parties  who  have  drawn  up  the  contract  with  reference  to  some  particular 
department  of  trade  or  business,  must  have  intended  to  use  the  words 
in  the  peculiar  sensgy  This  is  but  an  application  of  the  well-known 
rule  that  the  interpretation  of  contracts  must  be  governed  by  the  inten- 
tion of  the  parties.  And  from  the  nature  of  the  case,  the  peculiar 
meaning  of  the  terms  used  can  be  discovered  only  by  means  of  parol 
evidence.  This  is  well  explained  bj-  Mr.  Starkie  in  his  work  on  Evi- 
dence, vol.  3,  p.  778  (ed.  3),  who  saj's :  "^jiere  terms  are  used  which 
are  known  and  understood  by  a  particular  class  of  persons  in  a  certain 
special  and  peculiar  sense,  evidence  to  that  effect  is  admissible  for  the 
purpose  of  applying  the  instrument  to  its  proper  su_biect-matter ;  and 
the  case  seems  to  fall  within  the  same  considerationjas  ff  tlie  parties 
in  framing  their  contract  had  made  use  of  a  foreign  language,  which 
the  Courts  are  not  bound  to  understand.  Such  an  instrument  is  not  on 
that  account  void  ;  it  is  certain  and  definite  for  all  legal  purposes,  be- 
cause it  can  be  made  so  in  evidence  through  the  medium  of  an  inter- 
preter. Conformably  with  these  principles,  the  Courts  have  long 
allowed  mercantile  instruments  to  be  expounded  according  to  the  usage 
and  custom  of  merchants,  who  have  a  style  and  language  peculiar  to 
themselves,  of  which  usage  and  custom  are  the  legitimate  interpreters." 
I  read  that  passage,  not  only  because  it  has  my  entire  approval,  but 
because  it  has  also  had  that  of  Lord  Wensleydale,  when  a  judge  of  this 
Court,  in  his  judgment  in  Smith  v.  Wilson,  3  B.  &  Ad.  728,  733.  To 
apply  that  principle  to  the  present  case :  The  parties  to  the  building 
contract  before  us  have  used  the  term  "weekly  account  of  work;  " 
which  expression  has  been  shown  by  parol  evidence  to  have  a  pecu- 
liar signification  in  the  building  trade ;  to  relate,  not  to  all  the  work 
done,  but  to  a  particular  portion  of  the  work  done,  as  to  which  such 
weekly  accounts  ap  have  been  rendered  hy  the  plaintiff  are  pecu- 
liarly necessary.  ^Mr.  Lush  indeed  says  that,  because  the  woi-ds  have 
a  plain  general  meaning,  parol  evidence  is  not  admissible  to  explain 
them ;  and  cites,  as  an  authority  for  that  contention,  the  case  of 
Blachett  v.  Royal  Exchange  Assurance  Company,  2  Cr.  &  J.  244,  in 
which  Lord  Lyndhurst,  C.  B.,  delivering  the  judgment  of  the  Court, 
held  that  a  policy  upon  ship,  covering  boats  by  its  general  terms,  could 
not  be  restricted  in  its  operation  by  parol  evidence  of  a  usage  at 
Lloyd's  that  boats  slung  on  the  ship's  quarter  were  not  protected  by 
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the  insurance.  I,  of  course,  am  bound  bj-  that  case,  so  far  as  it  goes  ; 
but  I  am  not  disposed  to  carry  it  any  further,  or  to  apply  it  to  any 
circumstances  not  exactly  similar.  I  think  the  case  goes  to  the  ex- 
treme verge  of  the  law  ;  for  I  am  unable  to  see  why  the  evidence  was 
not  admissible  to  show  that,  bj'  general  understanding  amongst  insurers, 
the  word  "  boats  "  did  not  mean  all  boats.  However,  the  case  need  not 
bind  us  here.  There  is  no  reason  why  evidence  of  usage  should  not  be 
admissible  to  show  that,  in  the  building  trade,  weekly  accounts  are  not 
rendered  of  all  the  work  done,  but  of  such  portion  only  of  the  work  as 
to  which  it  is  the  practice  of  the  trade  to  render  such  accounts.  The 
cases  to  which  I  drew  Mr.  Lush's  attention  —  the  earlier  cases,  in 
which  it  was  held  that  goods  stowed  on  deck  might  be  shown  by  parol 
evidence  not  to  be  covered  by  a  policj^  on  goods  generally  —  are  im- 
mediately in  point  and  applicable.  Those  cases  have  never  been  ques- 
tioned since  the  first  publication  of  Park  on  Insurance,  and  have  been 
cited  in  all  the  subsequent  text-books  on  that  subject.  Yet  the  policies 
there  in  question  were  in  general  terms,  and  but  for  the  evidence  of 
usage  could  not  have  received  a  restricted  and  limited  signification. 
There  is  no  sound  reason  why,  just  as,  in  those  cases,  evidence  was 
admitted  to  show  that  by  the  goods  intended  to  be  insured  were  meant 
such  goods  only  as  were  loaded  in  the  ordinary  stowage  of  the  vessel, 
so,  here,  the  general  terms  of  the  contract  which  we  are  called  upon  to 
construe,  may  not  receive  a  limited  application  by  evidence  of  the 
general  understanding  amongst  all  persons  in  the  trade  to  which  the 
contract  relates.  I  am  therefore  of  opinion  that  such  evidence  was 
properly  admitted  "bys  the  arbitrator,  and  that  no  ground  exists  for 
disturbing  the  awardT 

(WiGHTMAN,  J.,  was  absent.) 

Hill,  J.  I  am  entirely  of  the  same  opinion.  The  question  turns 
upon  the  meaning  to  be  given,  in  the  contract,  to  the  words  "  a 
weekly  account  of  the  work  done  thereunder."  Mr.  Lush  says  that  the 
plain,  ordinary  meaning  of  these  words  is  a  "  Weekly  account  of  all  the 
•work  done  thereunder."  The  usage  of  the  trade  is  proved  to  be  that 
they  mean  "  a  weekly  account  of  the  day.  work  done  thereunder."  We 
have  to  determine  whether  evidence  of  that  usage  was  rightly  received. 
Now  the  rule  governing  the  admissibility  of  evidence  to  explain  the 
language  of  contracts  is,  that  words  relating  to  the  transactions  of 
common  life  are  to  be  taken  in  their  plain,  ordinary,  and  popular 
meaning ;  but  if  a  contract  be  made  with  reference  to  a  subject-matter 
as  to  which  particular  words  and  expressions  have  by  usage  acquired  a 
peculiar  meaning  difl'erent  from  their  plain,  ordinary  sense,  the  parties 
to  such  a  contract,  if  the}'  use  those  words  or  expressions,  must  be 
taken  to  have  used  them  in  their  restricted  and  peculiar  signification. 
And  parol  evidence  is  admissible  of  the  usage  which  affixes  that 
meaning  to  them.  The  admissibility  of  such  evidence  does  not  de- 
pend upon  whether  the  expression  to  be  construed  is  ambiguous  or 
unambiguous ;   but  merely  upon  whether  or  not  the  expression  has, 
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with  reference  to  the  subject-matter  of  the  contract,  acquh-ed  the  pecu. 
liar  meaning. 

Blackbukn,  J.  I  am  of  the  same  opinion.  I  agree  with  mj' brother 
Hill  that  the  words  of  a  written  commercial  contract  are  to  be  under- 
stood in  the  sense  which  they  have  acquired  in  the  trade  to  which  the 
contract  relates.  It  is  a  prima  facie  presumption  that,  if  the  parties 
to  such  a  contract  use  expressions  which  bear  a  peculiar  meaning  in  the 
trade,  they  use  them  in  that  peculiar  meaning,  which  can  be  ascer- 
tained only  by  parol  evidence.  I  do  not  think  that  it  is  necessar}-,  in 
order  to  render  such  evidence  admissible,  that  there  should  be  any 
ambiguity  on  the  face  of  the  phrase  which  has  to  be  construed.  In 
Humphrey  v.  Dale,  7  E.  &  B.  266,  274,  where  the  question  arose 
as  to  the  admissibility  of  parol  evidence  to  annex  to  a  contract  a  cus- 
tomary incident,  Lord  Campbell,  C.  J.,  said :  "  Whether  this  evidence 
be  treated  as  explaining  the  language  used,  or  adding  a  tacitly-  im- 
plied incident  to  the  contract  bej-ond  those  which  are  expressed, 
is  not  material.  In  either  point  of  view,  it  will  be  admissible  unless 
it  labors  under  the  objection  of  introducing  something  repugnant  to  or 
inconsistent  with  the  tenor  of  the  written  instrument.  And,  upon 
consideration  of  the  sense  in  which  that  objection  must  be  understood 
with  reference  to  this  question,  we  think  it  does  not.  In  a  certain 
sense  every  material  incident  which  is  added  to  a  written  contract 
varies  it,  makes  it  different  from  what  it  appeared  to  be,  and  so  far  is 
inconsistent  with  it.''  The  rule  is  still  more  correctly  laid  down  in 
Smith's  Leading  Cases,  vol.  1,  p.  529  (ed.  5),  in  the  notes  to  Wiggles- 
worth  V.  Dallison,  where,  after  setting  out  Parke,  B.'s  judgment  in 
Sutton  V.  Warren,  1  M.  &  W.  466,  474,  the  author  thus  proceeds : 
"  From  the  above  luminous  judgment  it  may  be  collected  that  evidence 
of  custom  or  usage  will  be  received  to  annex  incidents  to  written  con- 
tracts on  matters  with  respect  to  which  they  are  silent."  "But  that 
such  evidence  is  only  receivable  when  the  incident  which  it  is  sought  to 
import  into  the  contract  is  consistent  with  the  terms  of  the  written 
instrument.  If  inconsistent,  the  evidence  is  not  receivable ;  and  this 
inconsistency  may  be  evinced,  1st,  by  the  express  terms  of  the  written 
instrument;  2d,  by  implication  therefrom."  That  I  take  to  be  the 
true  rule  of  law  upon  the  subject ;  that  when  it  is  shown  that  a  term  or 
phrase  in  a  written  contract  bears  a  peculiar  meaning,  in  the  trade  or 
business  to  which  the  contract  relates,  that  meaning  is,  prima  facie, 
to  be  attributed  to  it,  unless  upon  the  construction  of  the  whole  con- 
tract enough  appears,  either  from  express  words  or  bj-  necessary  im- 
plication, to  show  that  the  parties  did  not  intend  that  meaning  to  prevail. 
The  consequence  is  that  every  individual  case  must  be  decided  on  its 
own  gi'ounds,  and  upon  the  terms  of  the  particular  contract  in  dispute, 
regarded  as  a  whole.  In  the  cases  of  Blackett  v.  Royal  Exchange 
Assurance  Company,  2  Cr.  &  J.  244,  and  Spartali  v.  Benecke,  10 
C.  B.  212,  it  will  be  found,  I  think,  that  the  parol  evidence  was 
rejected  on  the  ground  that  the  language  of  the  contract  in  each  case, 
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taken  as  a  whole,  evinced  on  the  face  of  it  an  intention  of  the  parties 
not  to  use  the  words  in  dispute  in  the  restricted  sense  to  which 
it  was  sought  by  the  evidence  to  confine  them.  Neither  of  those 
cases  conflicts  with  the  general  principle,  which  has  been  alwaj's  ad- 
mitted. In  the  present  case,  nothing  appears  on  the  face  of  the  con- 
tract to  lead  to  the  conclusion  that  the  parties  did  not  intend  to  use  the 
term  "  weekly  account  "  in  the  peculiar  sense  which  it  bore  in  the  build- 
ing trade.  On  the  contrary,  the  great  probability  is  that  both  the  plain- 
tiff, as  a  builder,  and  the  defendants'  architect,  intended  to  use  it  in 
that  sense.  Consequently,  I  think  that  the  arbitrator  was  quite  right 
in  admitting  the  evidence. 

Judgment  for  plaintiff'  on  Jirst  point,  and  for  defendants  on 
the  second.^ 


MITCHELL  V.   HENRY. 

Chancery  Division.     1880. 

[Reported  15  Ch.  D.  181.] 

This  was  an  action  by  the  plaintiffs  asking  for  an  injunction  to 
restrain  the  defendants  from  using  anj^  of  the  registered  trade-marks  of 
the  plaintiffs,  or  any  of  them,  or  anj'  colorable  imitation  of  any  such 
trade-marks  in  connection  with  any  class  of  goods  to  which  the  same 
were  registered  as  belonging,  and  from  manufacturing,  selling,  or  offer- 
ing for  sale,  or  otherwise  disposing  of  or  causing  to  be  manufactured, 
sold,  offered  for  sale,  or  otherwise  disposed  of,  anj^  goods  having 
thereon  anj'  of  the  said  trade-marks,  or  anj'  colorable  imitation  of  any 
such  trade-marks,  and  from  otherwise  in  any  manner  infringing  the  said 
trade-marks,  or  any  of  them ;  an  account  of  profits ;  the  delivery*  up 
of  goods  having  the  trade-marks  on  them  for  the  purpose  of  having 
such  marks  cancelled  ;  and  damages  for  the  infringement. 

The  trade-mark  upon  which  the  argument  turned  was  advertised  in 
the  "Trade  Marks  Journal"  of  the  13th  of  January,  1877,  as  a  trade- 
mark applicable  to  "  worsted  stuffs,"  by  the  following  description  :3— 

"A  white  selvage  on  each  side  of  the  piece  having  a  red  and  white 
mottled  thread  interwoven  the  full  length  of  the  selvage  between  the 
edge  of  the  piece  and  the  edge  of  the  selvage.  (A  specimen  of  this 
mark  is  now  on  view  at  the  Patent  Office  Museum,  South  Kensington.)  " 

1  "The  justices  said  [in  1506]  ...  in  one  neighborhood  a  'quarter'  has  twelve 
bushels,  and  in  another  eight  ;  and  in  one  place  a  '  hundred '  sheep  has  iive  score  and 
in  another  six  score  ;  and  so  of  a  'stone '  of  wool,  in  one  place  eight  pounds  and  in 
another  twenty-eight.  Every  bargain  as  to  such  a  thing  shall  have  relation  to  the 
custom  of  the  neighborhood  {pais)  where  it  is  made."  —  Keilwey,  p.  87  b. 

See  Crawford  v.  Oman,  ^c.  Co.,  12  S.  E.  Rep.  929  (So.  Ca.  1891);  Tkorington  v. 
Smith,  8  Wall.  1  ;  Daines  v.  Hartley,  3  Ex.  200.  —  Ed. 
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(The  goods  to  which  the  plaintiffs  affixed  this  trade-mark  were  a  class 
of  mohair  goods  known  as  "  brilliantine."  The  specimen  deposited  at 
the  Patent  Office  was  an  undj-ed  specimen.  The  woof  was  white 
mohair.  The  warp  of  the  selvage  was  white  cotton,  except  that  along 
it,  near  the  middle,  there  ran  a  compound  warp  thread  consisting  of  two 
cotton  threads  twisted  together,  one  being  white  and  the  other  Turkey 
red.  The  rest  of  the  warp  was  a  dark  gray  or  black  mohair.  The  re- 
sult was  that  the  body  of  the  stuff  was  gray,  and  the  selvage  white  with 
a  dotted  red  line  running  along  it  near  its  middle. 

When  the  plaintiffs'  goods  were  dyed  black  and  finished  for  sale  the 
cotton  threads  did  not  take  the  dye  so  completely  as  the  mohair 
threads,  and  did  not  turn  black,  but  the  white  threads  turned  gray  and 
the  red  thread  assumed  a  dark  red  color.  The  result  was  that  the  body 
of  the  piece  was  black  and  the  selvage  a  dark  gray  with  a  darker  line 
running  along  it,  the  redness  of  which  would  not  at  first  be  noticed  by 
an  unpractised  eye. 

The  plaintiffs  at  the  same  time  registered  six  other  trade-marks  for 
worsted  goods,  each  of  which  consisted  of  a  white  selvage  with  a  two- 
fold mottled  thread  mterwoven,  the  only  difference  being  in  the  colors 
of  the  mottled  threads. 

In  1879  the  defendants  caused  to  be  manufactured  brilliantine,  which 
in  its  undyed  state  differed  from  that  of  the  plaintiffs  ip  the  following 
particulars  :  the  woof  was  gray,  and  between  the  body  of  the  stuff  and 
the  selvage  was  a  compound  warp  thread  formed  by  twisting  together 
three  threads,  white,  red,  and  yellow.  When  the  stuff  was  dyed  black 
the  body  was  black,  the  selvage  dark  gray,  of  much  the  same  depth  as 
that  of  the  plaintiffs,  and  a  reddish  line  ran  along  the  inner  edge  of  the 
selvage.  The  effect  of  the  black  dye  on  the  yellow  thread  was  to  leave 
it  of  a  dark  olive'  color.  The  sale  of  these  goods  was  the  infringement 
of  which  the  plaintiffs  complained. 

The  plaintiffs  moved  for  an  interlocutory  injunetion,^and  adduced 
evidence  from  manufacturers  at  Bradford  to  show  that  the  selvage  of 
their  dyed  goods  was  what  was  perfectly  well  known  in  the  trade  as  a 
white  selvage,  and  several  of  the  defendants'  witnesses  in  their  affida- 
vits spoke  of  it  as  a  white  selvage.  The  plaintiffs  also  adduced  evi- 
dence that  the  selvage  of  the  defendants  was  one  which  would  lead 
purchasers  to  believe  that  their  goods  were  goods  manufactured  by  the 
l)laintiffs.  On  the  other  hand,  the  evidence  of  the  defendants  went  to 
show  that  persons  in  the  trade  would  not  mistake  the  marks  for  each 
other,  and  would  not  be  misled. 

The  motion  was  heard  before  the  Master  of  the  Rolls  on  the  30th  of 
April,  1880. 

Chitty,  Q.  C,  Damy,  Q.  C,  and  Langworthy,  for  the  plaintiffs. 

Aston,  Q.  C,  Ince,  Q.  C,  and  Righy,  for  the  defendants,  were  not 
called  on. 

Jkssel,  M.  R.  The  question  that  I  have  to  decide  is,  whether  the 
defendants  have  or  have  not  infringed  a  registered  trade-mark.    The 
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plaintiffs  liave  a  registered  trade-mark  ;  and  I  must  say  that  I  registered 
tiiese  trade-marks  verj'  unwillingly,  for  I  thouglit  them  very  bad  as  a 
distinctive  device,  but  I  do  not  feel  myself  at  liberty',  as  Commissioner, 
to  set  my  own  opmion  up  against  the  wishes  of  the  trade,  and  I  there- 
fore allowed  them  to  be  registered/) 

rThen  there  came  another  difflcultj',  they  could  not  be  advertised  ex- 
cept by  description.  There  again,  rather  than  throw  that  difficulty  in 
the  way  of  the  wishes  of  the  trade,  a  new  scheme  was  hit  upon  of 
allowing  the  patterns  to  be  put  in  the  Patent  Office  Museum,  which 
belongs  to  the  Commissioners,  who  have  also  had  the  duty  of  register- 
ing the  trade-marks,  and  to  let  them  be  exhibited  there,  because  people 
could  not  advertise  them. 

But  that  being  so,  if  the  registration  is  good  for  anything,  it  is  be- 
cause the  colors  make  the  distinctive  device.  The  plaintiffs  do  not 
claim  a  selvage  on  each  side  of  the  piece,  which  would  be  absurd,  for 
almost  every  piece  has  a  selvage,  /^or  do  they  claim  a  white  selvage 
upon  each  side  of  the  piece,  but  wnstt  they  do  claim  is  a  white  selvage 
on  each  side  of  the  piece  having  a  peculiar  thread  interwoven^  It  must 
be  recollected  that  these  gentlemen  are  not  registering  old  marks,  but 
new  ones,  and  therefore  thej'  have  to  point  out  to  the  world  what  they 
actually  claim.  I  think  they  claim  seven  marks.  I  only  refer  to  the 
other  six  to  show  that  thej'  did  claim  as  a  distinctive  mark  the  differ- 
ence in  the  interwoven  thread.  All  the  seven  registered  marks  are 
alike,  with  this  distinction,  that  the  interwoven  thread  varies  in  color. 
The  first  is  a  blue  and  white  mottled  thread,  the  second  is  a  red  and 
white  mottled  thread,  which  is  the  one  I  have  to  consider,  the  third  is  a 
yellow  and  white  mottled  thread,  the  fourth  is  a  violet  and  white  mot- 
tled thread,  the  fifth  is  a  brown  and  white  mottled  thread,  the  sixth  is  a 
green  and  white  mottled  thread,  and  the  seventh  is  a  black  and  white 
mottled  thread. 

I  have  read  these  descriptions  to  show  two  things,  first,  that  these 
applicants  considered  and  wished  to  induce  the  public  and  the  Commis- 
sioners of  Patents  to  consider  that  it  was  a  sufficient  distinction  be- 
tween the  seven  trade-marks  that  there  was  a  difference  in  the  color  of 
the  interwoven  thread ;  and  in  the  next  place  that  the  difference  in 
color  would  do,  if  one  of  the  colors  was  varied,  to  make  a  sufficiently 
distinctive  mark,  because  we  find,  for  instance,  the  red  and  white  mot- 
tled thread,  the  blue  and  white  mottled  thread,  the  yellow  and  white 
mottled  thread,  the  violet  and  white,  and  the  brown  and  white  mottled 
thread,  and  the  green  and  white  and  the  black  and  white.  So  that 
keeping  the  mottled  thread  as  white  half  its  length,  if  you  put  a  single 
color  in  different,  that  would  make  a  new  and  distinctive  trade-mark, 
and  a  new  and  distinctive  device.  That  is  the  representation  with  which 
the  plaintiffs  come  before  this  Court.  So  that  if  you  put  blue  instead 
of  red,  or  yellow  instead  of  red,  you  make  a  new  mottled  thread. 

Now,  the  defendants  have  put  a  third  device  with  three  colors,  white 
—  if  it  is  white  —  and  red  and  yellow.     Are  they  not  entitled  to  say 
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that  that  is  a  new  and  distinctive  device  ?  The  only  difference  between 
the  seven  is  that  j'ou  put  yellow  instead  of  red.  If  you  add  yellow  to 
the  red  there  is  a  double  variation.  Instead  of  having  two  colors  you 
have  three,  and  one  of  them  is  a  different  color,  and  so  different  that 
the  applicants  consider  it  makes  a  new  mark,  and  thej'  change  j-ellow 
for  red,  or  violet  for  blue,  or  whatever  the  color  is.  How  can  people 
who  have  registered  such  a  device  be  heard  to  say  that  the  defendants' 
is  not  a  different  device  when  the  whole  of  the  device  consists  really  of 
the  interwoven  thread,  and  they  not  claiming,  as  they  could  not  for  a 
moment  claim,  the  selvage. 

That  does  not  quite  conclude  what  I  Jjave  to  -say.  T  should  have 
held  that  an  interwoven  thread  must  be  placed  as  it  is  placed  in  their 
mark.  They  do  not  claim,  of  course,  all  the  interwoven  threads,  but 
one  interwoven  thread  between  the  edge  of  the  piece  and  the  edge  of 
the  selvage,  that  is,  interwoven  the  full  length  of  the  selvage  between 
the  edge  of  the  piece  and  the  edge  of  the  selvage.  I  must  say  that  is 
how  it  is  put  in  the  registered  mark.  It  is  what  I  will  call  an  inter- 
woven thread  running  down  the  selvage.  That  is  how  it  is  placed,  and 
that  is  what  they  have  referred  to. 

The  defendants  actually  put  theirs  oddly  enough  at  the  extreme 
edge,  so  that  the  defendants'  really  comes  nearer  to  the  description 
than  the  registered  trade-mark  as  deposited  by  the  applicants  at  the 
Patent  Office  Museum.  As  I  see  the  mark  ([  have  had  the  original 
before  mc,  and  it  is  difficult  to  explain  what  it  is  without  looking  at  it), 
it  is  actually'  nearer  the  outer  edge  of  the  selvage  than  the  edge  of  the 
piece.  It  does  not  therefore  correspond  with  the  description,  which  is 
between  the  edge  of  the  piece  and  the  edge  of  the  selvage. 

If,  therefore,  they  are  to  be  bound  by  what  thej'  have  deposited,  and 
not  by  what  they  have  written,  their  mark  must  be  put,  not  actually  be- 
tween the  edge  of  the  piece  and  the  edge  of  the  selvage,  but  very  near 
the  middle  of  the  selvage ;  and  when  I  look  at  their  exhibit  to  show 
how  thej-  place  their  mark,  I  see  they  do  in  fact  place  their  interwoven 
thread  near  the  middle  of  the  selvage,  and  not  between  the  edge  of  the 
piece  and  th'e  edge  of  the  selvage.  That  would  be  a  difflcultj-  in  their 
way  which  would  be  fatal.  They  are  bound  to  use  their  mark  as  de- 
posited (and  they  do  not  use  it  as  deposited),  and  not  merely  as  de- 
scribed without  what  is  deposited,  and  which  answers  the  place  of  the 
advertisement ;  but  they  do  so  use  it  in  the  waj-  I  have  mentioned, 
whilst  the  defendants  place  their  thread  between  the  edge  of  the  piece 
and  the  edge  of  the  selvage,  —  that  is,  at  the  inner  edge  of  the  selvage. 

Now  I  come  to  another  point  which  I  think  is  quite  as  fatal  to  the 
plaintiffs'  claim.  What  they  claim  is  not  merely  the  red  and  white 
mottled  thread  interwoven  into  the  selvage,  but  the  white  selvage  on 
each  side  of  the  piece  having  this  thread  interwoven.  Here,  again, 
when  I  look  at  their  deposit,  —  I  do  not  say  it  is  a  very  brilliant  white, 
for  it  is  not ;  it  is  a  dirtj-  white,  — it  is  not  unfairlj'  described  as  white, 
and  anybody  looking  at  the  selvage  would  know  it  was  a  dirty  white. 
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Nobody  could  be  accused  of  absurdity  who  said  it  was  a  white  selvage, 
especially  looking  at  the  gray  piece  which  is  next  to  it.  Now,  what 
the  plaintiflFs  actuallj-  use  is  the  black  selvage  which  I  hold  in  my  hand. 
These  things  are  only  intelligible  by  looking  at  them  together,  and  the 
way  to  look  at  them  is  to  put  one  below  the  other ;  and  I  ask  if  that  is 
the  trade-mark  with  tlie  red  and  white  line  in  it,  if  that  black  is  the 
same  thing,  and  if  that  mottled  thread  that  has  red  in  it,  but  which  bj' 
reason  of  the  dye  has  become  dark  brown,  can  be  called  the  red  and 
white  mottled  thread  which  we  have  in  the  deposited  mark. 

I  say  that  that  is  a  black  selvage  and  not  a  white  selvage,  and  that 
the  mottled  thread  running  through  it  is  not  white  and  red  but  white 
and  brown.  What  the3'  have  registered  is  not  that  which  is  denomi- 
nated white  selvage  according  to  the  custom  of  trade  at  Bradford,  but 
white  selvage  simply.  The  man  happens  to  live  at  Bradford,  and  he 
has  his  name  and  address  there,  but  there  is  no  allusion  to  Bradford  in 
the  trade-mark.  It  is  simply  white  selvage.  He  might  go  the  next  day 
to  Manchester  and  use  this  trade-mark,  where  the}'  have  different 
ideas  as  to  what  is  white  and  what  is  black.  It  is  absurd  to  saj'  that, 
because  certain  people  call  that  white  or  a  white  selvage  according  to 
the  custom  of  the  trade  at  Bradford,  thej-  have  registered  an3-thing  of 
the  sort.  They  have  registered  merely-  white,  and  in  my  opinion  it  is 
impossible  to  say  that  the  thing  which  thej'  use  as  white  can  be  de- 
scribed as  white. 

Then,  the  last  objection  is  that  what  the  defendants  use  is  a  black 
selvage,  and  therefore  to  make  it  an  infringement  of  the  trade-mark 
the  defendants  are  entitled  to  saj',  "Look  at  the  registered  trade-mark. 
We  do  not  care  what  the  plaintiffs  use  which  they  have  not  registered  ; 
they  cannot  sue  us  for  that  which  is  a  new  mark ;  we  use  a  black  sel- 
vage, or  a  very  dark  gray  selvage  ;  "  for  it  does  not  matter  which  it  is 
called  —  one  is  a  dark  gray  and  the  other  I  should  call  black,  but 
neither  of  them  white.  I  think  that  it  is  impossible  to  saj-  that  any 
one  of  the  specimens  used  by  the  defendants  can  be  described  as  other- 
wise than  a  dark  gray  or  black. 

The  plaintiffs  can  only  complain  of  infringement  of  that  mark  which 
is  white  with  the  thread  through  it,  but  to  ask  me  to  hold  that  the  de- 
fendants, by  using  the  black  or  dark  gray  selvage  with  the  mottled 
line,  which  has  very  bad  and  indistinct  colors  in  it  also  (for  the  dye 
has  affected  the  yellow  and  red  very  much  in  the  same  style  as  it  has 
affected  the  plaintiffs'  red),  are  using  the  same  thing  as  the  plaintiffs' 
registered  trade-mark,  is  asking  me  to  disbelieve  the  evidence  of  my 
own  eyes,  which  are  the  onlj'  means  to  guide  me  in  these  matters 
when  I  sit  both  as  Judge  and  jury  ;  and  as  to  which  I  must  say  I 
have  no  doubt  whatever  that  the  colors  dark  -gray  or  blackish  gray 
used  by  the  defendants  are  not  the  white  registered  by  the  plain- 
tiffs, nor  is  the  thread  they  use  the  white  and  red  thread  which  has 
been  spoken  of. 

In  my  opinion,  therefore,  the  plaintiff's  case  entirely  fails,  and  I  must 
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refuse  the  motion.  As  I  have  decided  upon  the  merits,  I  refuse  it  with 
costs.^ 

The  plaintiffs  appealed,  and  in  support  of  the  appeal  motion  adduced 
evidence  from  witnesses  in  Leeds,  Manchester,  London,  Belgium, 
France,  and  German}-,  that  the  selvage  of  the  plaintiffs'  goods  in  their 
d^'ed  state  was  what  was  called  in  the  trade  a  white  selvage.  Theap- 
peal  came  on  for  hearing  on  tlie  23rd  of  June. 

Chitty,  Q.  C,  Davey,  Q.  C,  and  Langworthy,  for  the  appellants. 

Aston,  Q.  C,  Ince,  Q.  C,  and  Rigby,  for  the  respondents. 

James,  L.  J.  I  think  that  the  motion  must  stand  over  to  the  hear- 
ing. It  has  been  disposed  of  by  the  Master  of  the  Rolls  in  a  mode  so 
different  from  what  appeared  to  me  to  be  the  mode  in  which  such  a 
question  ought  to  be  disposed  of,  that  although  this  is  only  an  applica- 
tion for  an  interlocutory  injunction  I  thought  it  necessary  that  the 
matter  should  be  fully  gone  into,  for  I  cannot  agree  with  the  Master  of 
the  Eolls  that  the  question  can  be  disposed  of  summarily  by  answering 
two  questions  —  Is  that  selvage  white  ?  Is  the  twisted  thread  of  the 
defendants  in  the  same  position  as  the  twisted  thread  of  the  plaintiffs  ? 
The  Master  of  the  Eolls  seems  to  have  considered  that  when  he  had 
satisfied  himself  by  examination  of  the  patterns  before  him,  that  the 
twisted  thread  of  the  defendants  was  in  a  position  different  from  that 
of  the  plaintiffs,  and  that  the  selvage,  when  looked  at,  could  not  be 
said  to  be  white,  the  question  was  disposed  of  in  favor  of  the  defend- 
ants. I  am  bound  to  say  that,  in  my  opinion,  the  question  is  not 
whether  the  selvage  is  white,  but  whether  it  is  what  the  trade  know  as 
a  white  selvage,  whether  anybody  connected  with  the  trade  could  have 
anj'  doubt  that  it  came  within  the  description  of  a  white  selvage.  Then, 
again,  to  my  mind,  the  fact  that  the  position  of  the  defendants'  thread 
is  not  the  same  as  that  of  the  plaintiffs'  thread,  is  not  at  all  conclusive. 
The  question  resolves  itself  into  the  old  question,  which  has  always 
been  the  question  to  be  determined  in  these  cases, — are  the  defend- 
ants, not  in  words,  but  by  acts,  and  by  something  on  the  face  of  their 
goods,  representing  their  goods  as  being  the  goods  of  the  plaintiffs  — 
that  is  to  say,  are  they  using  some  mark  which  is  calculated  to  pass  off 
their  goods  as  the  goods  of  the  plaintiffs?  On  that  it  is  very  material 
that  every  person  in  the  position  of  the  defendants  should  be  advised 
by  counsel,  who  have  read,  no  doubt,  what  was  said  by  the  House  of 
Lords  in  Singer  Machine  Manufacturers  v.  Wilson,  3  App.  Cas.  376, 
in  which  their  Lordships,  or  most  of  them,  did  not  assent  to  a  proposi- 
tion  which  was  originally  laid  down  by  the  Master  of  the  Eolls,  and 
afterwards  adopted  by  the  Court  of  Appeal,  of  which  I  was  a  member, 
but  laid  down  the  principle  that  even  if  it  were  made  out  that  tlie 
defendants  had  originally  adopted  a  mark  honestly  and  innocently, 
either  in  ignorance  of  the  existence  of  the  plaintiffs'  mark,  or  in  tlie 

1  "His  Lordship  .  .  .  said  that  no  amount  of  evidence  would  convince  hinx  that 
black  was  white."  —  Mitchell  v.  Eenry,  24  Solic.  Journal,  p.  690.  — Ed. 
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belief  that  theii-  mark  was  so  different  from  that  of  the  plaintiffs  as  not 
to  be  calculated  to  mislead  an  ordinary  purchaser,  their  continuing  to 
use  the  mark  after  they  became  aware  that  their  use  of  it  did  cause 
their  goods  to  be  mistaken  for  the  goods  of  the  plaintiffs,  would  be  not 
less  fraudulent  in  the  eye  of  the  Court  than  if  they  had  originally  begun 
to  use  it  with  a  fraudulent  intent.  The  defendants  must  bear  in  mind 
that  the  original  honesty  of  intention  does  not  protect  the  continued 
user,  if  the  user  is  found  practically  to  have  the  result  of  deceiving,  or 
is  calculated  to  deceive  purchasers,  because  it  is  very  easj-  for  manufac- 
turers to  avoid  any  possibility  of  misleading  purchasers  if  they  are 
minded  to  avoid  it. 

As  regards  the  evidence,  I  will  not  give  any  opinion  on  which  side 
the  balance  of  evidence  appears  to  me  to  lie.  There  is  a  great  amount 
of  evidence  in  support  of  the  plaintiffs'  ease,  and  there  is  on  the  other 
hand  a  great  amount  of  evidence  on  the  part  of  the  defendants  to  the 
effect  that  an  ordinary  purchaser  would  not  be  likely  to  be  deceived. 
Probably  a  large  percentage  of  purchasers  would  not  be  deceived,  but 
there  is  such  a  conflict  of  evidence  that  in  my  opinion  the  matter  can- 
not be  safely  dealt  with  upon  an  interlocutory  application  when  the 
witnesses  have  not  been  cross-examined.  In  order  to  come  to  a  satis- 
factory conclusion  it  is  necessary  to  know  what  the  witnesses  would  say 
when  they  are  using  their  own  words  in  answer  to  questions  not  lead- 
ing, whereas  we  have  before  us  only  affidavits  which  are  answers  in  the 
solicitor's  words  to  questions  the  most  leading  possible.  .  .  . 

Cotton,  L.  J.  I  am  also  of  opinion  that  in  this  case  we  are  not  in  a 
position  to  grant  an  interlocutory  injunction,  or  to  decide  on  the  rights 
of  the  parties,  and  that  all  we  can  do  is  to  discharge  the  order  of  the 
Master  of  the  Rolls,  and  direct  the  motion  to  stand  to  the  hearing. 
.  .  .  The  question  is  not  simply  whether  or  no,  putting  the  plaintiffs' 
and  defendants'  marks  side  by  side,  one  might  be  so  different  from  the 
other  as  to  be  capable  of  registration  as  a  distinct  mark,  or  whether  the 
plaintiffs  have  themselves  registered  trade-marks  which  have  no  greater 
distinction  between  them  than  the  distinction  between  the  mark  of  the 
plaintiffs  and  that  of  the  defendants,  for  slight  distinctions  between  the 
plaintiffs'  marks  may  distinguish  different  classes  of  the  plaintiffs' 
goods ;  but  the  question,  in  my  opinion,  is  whether  the  defendants  are 
so  selling  their  goods  as  to  pass  them  off  as  the  goods  of  the  plaintiffs. 
Here  it  is  contended  that  the  defendants  had  no  intention  of  passing 
off  their  goods  as  the  goods  of  the  plaintiffs.  *  Assume  that  was  so, 
and  that  they  thought  they  had  a  right  to  register  under  the  act,  and 
use  the  mark  they  are  using.  In  my  opinion,  if  in  fact  that  mark  is 
calculated  to  pass  off  their  goods  as  those  of  the  plaintiffs,  then 
although  originally  they  thought  they  had  a  right  to  do  it,  and  they 
did  it  honestlj',  yet  if  they  continue  after  objection  to  use  that  which  is 
calculated  to  pass  off  their  goods  as  those  of  the  plaintiffs,  a  Court  of 
Equity  ought  to  interfere  by  injunction.  The  Master  of  the  Rolls 
seems  to  have  decided  the  case,  as  far  as  I  can  see,  upon  this  ground. 
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"  What  is  claimed  by  the  plaLntiflfs  is  a  double  thread  on  a  white  sel- 
vage ;  if  that  is  distinctive,  then  what  the  defendants  are  using, 
nameh",  a  triple  thread  upon  a  white  selvage,  must  be  a  distinctive 
trade-mark,  and  therefore  I  cannot  restrain  the  defendants."  If  that 
was  tlie  ratio  decidendi,  in  my  opinion  that  was  erroneous,  because  he 
has  not  entered  into  the  question  whether  the  use  of  that  triple  thread 
was  calculated  to  pass  off  the  goods  of  the  defendants  as  the  goods  of 
the  plaintiffs.  He  also  goes  into  the  question  whether  this  can  be 
properlj'  called  a  white  selvage.  In  my  opinion  it  is  unnecessary  to  go 
into  the  distinction  between  the  selvage  being  actually  white  and  its 
being  a  white  selvage  as  it  is  called  in  the  trade.  What  is  registered  is 
this :  a  particular  thread  in  what  is  called  in  the  letterpress,  and  by 
reference  to  the  deposited  specimen,  a  white  selvage.  It  is  not  abso- 
lutely white,  but  it  is  called  white.  That  which  was  deposited  was  the 
undyed  specimen  of  the  goods,  and  every  one  in  the  trade  must  be 
aware  that  that  specimen  was  a  specimen  which  would  be  dyed  before 
it  was  used,  probably  in  many  cases  before  it  was  sold,  and  then  if  that 
is  so,  and  the  mark  is  on  the  goods  as  dyed,  I  can  see  no  reason  why 
the  plaintiffs,  putting  on  their  goods  as  dyed,  or  having  on  their  goods 
when  dyed,  that  which  they  have  registered,  should  not  protect  them- 
selves as  against  those  who  are  so  manufacturing  in  the  undyed  state, 
and  afterwards  dyeing  their  goods  so  as  to  pass  them  off  as  the  goods 
of  the  plaintiffs.  No  doubt  the  Master  of  the  KoUs  also  goes  upon  this, 
that  the  selvage  of  the  defendants  having  the  triple  cord,  which  is  a 
distinct  trade-mark,  could  not  interfere  with  any  rights  of  the  plaintiffs  ; 
but  that,  in  my  opinion,  goes  on  the  footing  of  treating  the  act  as 
altering  the  principles  on  which  the  Court  is  to  proceed.  Courts  of 
Equity  have  interfered,  and,  in  my  opinion,  ought  to  continue  to  inter- 
fere, in  restraining  persons  from  selling  their  own  goods  as  the  goods 
of  others.  I  have  made  these  observations  in  order  to  show  that  the 
question  to  be  decided  at  the  hearing  Is,  whether  the  defendants'  marks 
are  calculated  to  deceive  purchasers  by  making  them  think  when  they 
are  buying  the  defendants'  goods  that  they  are  buj'ing  the  goods  of  the 
plaintiffs.  .  .  . 

Thesigek,  L.  J.  I  agree  that  the  motion  should  stand  till  the  hear- 
ing. The  Master  of  the  Rolls  appears  to  have  thought  that  he  was  in 
a  position  to  decide  the  matter  between  the  parties  without  anj'  refer- 
ence to  the  voluminous  affidavits  which  have  been  filed  on  both  sides, 
and  to  have  decided  the  matter  adversel}'  to  the  plaintiffs  upon  a  mere 
inspection  of  the  exhibits.  He  appears  to  have  considered  that  there 
were  three  fatal  objections  to  the  case  put  forward  by  the  plaintiffs. 
First,  that  the  selvage  of  the  goods  as  dyed  and  sold  by  them  was  not 
a  white  selvage  at  all,  and  therefore  did  not  come  within  the  descrip- 
tion which,  at  all  events,  was  a  basis  of  the  registered  trade-mark ; 
secondly,  that  the  defendants'  threefold  mottled  thread  was  a  suffi- 
ciently distinctive  device  to  distinguish  the  defendants'  goods  from  the 
plaintiffs'  goods  with  the  twofold  mottled  thread   upon  them;   and, 
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thirdly,  that  the  position  of  the  mottled  thread  used  by  the  defendants 
upon  their  goods  was  a  sufficient  distinction  to  prevent  there  being  any 
misleading  of  purchasers  with  reference  to  the  plaintiffs'  and  the 
defendants'  goods.  With  great  respect  to  the  Master  of  the  Rolls,  I 
cannot  come  to  the  same  conclusion  merely  by  looking  at  the  exhibits 
themselves.  In  the  first  place,  although  the  selvage  of  the  dyed  goods 
is  not  anything  approaching  to  pure  white,  j'et,  at  the  same  time,  I  can- 
not say  that  it  is  not  such  as  might  reasonably  be  described  by  the 
trade  generally,  and  not  merel3'  by  the  particular  manufacturers  resid- 
ing in  Bradford,  as  a  white  selvage.  Secondly,  although  the  defend- 
ants are  using  a  mottled  thread  made  up  of  three  distinct  colors, 
instead  of  a  mottled  thread  made  up  of  two  distinct  colors,  j-et  I  cannot 
saj'  by  the  evidence  of  my  own  eyes,  whether  the  threefold  thread  used 
bj'  the  defendants  might  not  even  to  the  eyes  of  an  expert  be  a  color- 
able imitation  of  the  twofold  thread  used  by  the  plaintiffs.  It  appears 
to  me  that  that  must  be  a  matter  of  evidence,  and  evidence  of  experts. 
Thirdly,  although  no  doubt  it  can  at  once  be  seen  that  the  mottled 
thread  used  by  the  defendants  is  placed  at  the  verj-  edge  of  the  sel- 
vage, while  the  plaintiffs'  mottled  thread  is  placed  nearl}-  in  the  middle 
of  the  selvage,  yet  I  cannot  say  that  that  by  itself  constitutes  necessa- 
rily such  a  distinction  between  the  marks  used  b}'  the  defendants  and 
the  marks  used  by  the  plaintiffs  that  by  no  possibility  could  purchasers 
be  deceived.  On  all  these  matters  I  give  no  opinion  as  to  what  ought 
to  be  the  final  decision.  All  I  sa}-  is,  that  these  matters  cannot  and 
ought  not  to  be  dealt  with  hy  mere  inspection  of  the  exhibits  by  the 
judge.  There  is  clearly  a  conflict  of  evidence,  and  such  a  conflict  of 
evidence  as  makes  it  undesirable  that  this  Court  should  decide  the  mat- 
ter on  motion.  The  matter  must  ultimately  be  decided  not  upon  one 
single  point  but  upon  two  points,  because  the  evidence  is  directed  to 
these  two  matters :  First,  whether  the  defendants'  mark  is  a  colorable 
imitation  of  the  plaintiffs'  registered  mark.  Secondly,  whetlier  the 
defendants  have  been  selling  goods  so  marked  as  to  lead  purchasers  to 
believe  they  are  the  plaintiffs'  goods.  On  these  questions,  as  I  have 
already  said,  there  is  a  conflict  of  testimonj',  and  the  decision  must 
ultimatelj'  turn  upon  the  conclusion  at  which  the  Court  before  which 
the  matter  comes  arrives  upon  that  testimony.' 


Kell  «.  Charmer,  23  Beav.  195  (1856).  The  testator,  John  George 
Fearn,  by  his  will  expressed  himself  as  follows  :  "  I  give  and  bequeath 
to  mj-  son  William  the  sum  of  i.  x.  x.  To  my  son  Robert  Charles  the 
sum  of  a  X.  x.,"  &c. 

The  letters  i.  x.  x.  and  o.  x.  x.  were  written  in  pencil  in  the  original 
will,  but  were  included  in  the  probate. 

1  Compare  Seed  v.  Tacojna,  <Scc.  Assoc,  2  Wash.  (State)  Eep.  198  (1891).  —  Ed. 
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The  testator,  in  his  lifetime,  had  carried  on  the  business  of  a  jeweller, 
and  in  the  course  of  his  business  used  certain  private  marks  or  symbols 
to  denote  prices  or  sums  of  money,  and  according  to  such  system,  the 
letters  i.  x.  x.  and  o.  x.  x.  represented  the  sums  of  £100  and  £200 
respectivel}'. 

The  point  was,  whether  extrinsic  evidence  was  admissible  to  show 
the  meaning  of  the  letters  i.  x.  x.  and  o.  x.  x. 

Mr.  Lloyd  and  Mr.  Baggallay,  for  the  plaintiff. 

Mr.  Palmer  and  Mr.  Shapter,  for  the  defendants.  Goblet  v. 
Beechey,  3  Sim.  24  ;  2  Russ.  &  Myl.  624 ;  and  stated  in  Wigram  on 
Discovery,  2d  ed.  App.  p.  185 ;  Clayton  v.  Nugent;  13  Mee.  &  W. 
200 ;  East  v.  Twyford,  9  Hare,  713,  and  4  H.  of  L.  Cas.  517 ;  and 
see  /Shore  v.  Wilson,  9  CI.  &  Fin.  356,  655. 

The  Master  of  the  Kolls  held  that  extrinsic  evidence  was 
admissible. 


POWELL  V.   BIDDLE,  Adm'r. 

Common  Pleas  op  Philadelphia.     1790. 

[Reported  2  Dallas,  70.] 

CThis  was  an  action  of  debt  to  recover  a  legacy  under  the  following 
circumstances.  The  testator  by  his  last  will  and  testament  bequeathed 
"  unto  his  friend,  Samuel  Powell  (son  of  Samuel  Powell,  of  the  city  of 
Philadelphia,  carpenter),  the  sum  of  £100  in  specie,  to  be  put  out  to 
interest  by  his  executorsy;  the  whole  principal  and  interest  to  be  paid 
to  the  said  Samuel  Powell  when  he  shall  attain  twent5--one  3'ears  of 
age.  But  in  case  he  shall  depart  this  life  in  his  minorit}'  or  before  the 
said  legacy  be  paid  to  himi,then  the  same  to  sink  into  the  residue  of 
the  testator's  estate,  &c."QAt  the  trial  of  the  cause  evidence  was 
offered,  and  admitted,  to  show  that  though  the  legacy  was  bequeathed 
to  Samuel  Powell,  it  was,  in  fact,  intended  for  the  plaintiff,  whose 
Christian  name  is  William  j  and  a  verdict  was  thereupon  allowed  to  be 
taken  in  favor  of  the  plaintiff  for  the  principal  sum  and  interest,  subject 
to  the  opinion  of  the  Court  on  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  ^fhe  facts  proved  were,  that  William,  the  plaintiff, 
had  attained  the  age  of  21  years  ;  that  he  was  the  younger  son  of  the 
testator's  deceased  daughter,  who  had  been  married  to  Samuel  Powell, 
the  carpenter,  named  in  the  will ;  that  he  was  well  known  to  the  testa- 
tor ;  and  that  the  testator  usually,  by  mistake  or  b}'  way  of  nickname, 
called  him  Samuel ;  but  that  Samuel  Powell,  the  carpenter,  had  another 
son,  a  mason,  whose  name  was  actually  Samuel,  the  issue  of  a  second 
marriage,  and  with  whom  the  testator  had  no  connection  or  acquaint- 
ance whatever. 

On  arguing  the  motion  for  a  new  trial,  by  Ingersoll  for  the  plaintiff, 
and  J1/»^«M  for  the  defendant^  it.  was  agreed  on  both  sides  that  the 
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misnomer  was  merely  a  mistake ;  but  nevertheless  it  was  contended 
for  the  defendant  that  the  evidence  to  prove  it  ought  not  to  have  been 
admitted  ;  for  whatever  might  be  the  diversity  of  decisions  under  other 
circumstances,  it  was  alleged,  that  in  no  instance  had  a  legacy  been 
awarded  contrary  to  the  express  designation  of  the  will  when  a  person 
of  the  name  and  description  of  the  legatee  existed  capable  of  taking 
the  bequest.  /  Parol  proof  can  never  be  allowed  to  supply  the  intent  of 
the  testator  in  a  trial  before  a  jury,  though  it  is  sometimes  received  on 
questions  before  the  Court  to  inform  the  consciences  of  the  judges. 

1  Eq.  Abr.  230  ;  3  Chan.  Eep.  176  ;  2  Atk.  215  ;  3  P.  Wm.  253,  254  ; 
9  Mod.  11 ;  2  Vern.  98,  252,  337,  625,  506;  2  Freem.  52,  s.  60 ;  8 
Vin.  Abr.  198,  s.  39.  Nor  will  evidence  ever  be  admitted  to  contra- 
dict a  will,  though  in  cases  of  necessity  it  may  be  received  to  ascertain 
a  person  meant  where  there  are  two  persons  of  the  same  name,  or 
where  a  man  has  been  usually  called  bj^  a  nickname.     2  Atk.  239,  372  ; 

2  P.  Wm.  141. 

For  the  plaintiff,  it  was  said  that  the  rule  which  excludes  the  inter- 
pretation of  deeds  and  wills  by  evidence  dehors  must,  like  all  general 
rules,  be  liable  to  reasonable  exceptions.  If,  for  instance,  a  resulting 
use  would  arise  bj'  implication,  parol  testimony  may  be  admitted  to  re- 
but the  implication.  So,  likewise,  in  the  case  of  an  executor,  the 
intention  of  the  testator  respecting  the  disposition  of  his  residuary  per- 
sonal estate  may  be  proved  b3'  extrinsic  evidence.  If,  however,  the 
controversy  arose  upon  the  will  itself,  the  Court  would,  probably,  be 
inclined  to  confine  their  construction  to  the  terms  of  the  instrument ; 
but  when  the  diflflculty  proceeds  from  a  fact,  independent  of  the  will,  it 
must  be  obviated  by  the  ordinary  means  employed  to  elucidate  any  other 
doubtful  point.  Suppose  a  man  were  to  live  many  years  under  a  fic- 
titious name  which  happened  to  be  the  real  name  of  another  person  in 
the  same  community,  could  he  not  take  a  legacy  under  the  fictitious 
name?  Could  he  not  likewise  take  it  after  assuming  bis  proper  name? 
And  if  so,  does  not  the  claim  depend  on  a  fact  dehors  the  will,  which 
must  be  established  bj'  independent  proof?  The  present  dispute  in  the 
same  manner  resolves  itself  into  this  question,  whether  evidence  may 
not  be  given  in  the  case  of  two  persons  of  the  same  family,  one  called 
William  and  the  other  called  Samuel,  that  the  testator  knew  the  latter, 
though  he  did  not  know  the  former?  And  consequently  that  the 
legacy  given  by  a  mistake  of  names  to  the  person  he  did  not  know, 
was  mtended,  in  fact,  for  the  person  he  did  know,  who  in  the  bequest 
is  emphatically  called  his  friend  ?  It  is  admitted,  from  the  authorities 
cited  by  the  opposite  counsel,  that  where  there  is  not  a  person  of  the 
name  mentioned  in  the  will,  explanatory  evidence  maj^  be  given  of  the 
testator's  intention ;  and  that  if  Samuel  had  not  existed  William  might 
have  enjoyed  the  benefit  of  the  legacy  under  Samuel's  name.  But  the 
principle  extends  further  than  that  admission  ;  and  as  between  William 
and  the  testator  an  obvious  mistake  ought  not  to  be  enforced  against 
all  the  truth  and  justice  of  the  case.    In  P.  Wm.  141,  both  the  Chris- 
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tian  name  and  surname  of  the  legatee  were  mistaken,  and  there  were 
other  persons  capable  of  taking  the  legacy,  yet  the  decree  was  favor- 
able to  the  part3'  intended,  though  not  designated  by  the  bequest. 
(^11  the  authorities,  indeed,  concur  in  that  point,  that  no  injury  can 
arise  from  admitting  parol  proof  to  ascertain  the  thing  or  person 
described  by  the  testatoj^  Rich.  Law  of  Wills,  163,  279,  281 ;  2  Vern. 
593  ;  8  Vin.  Abr.  197 ;  Ca.  in  Eq.  212. 

Shippek,  President.  The  Court  entertain  no  doubt  in  this  case, 
and  therefore  ought  not  to  postpone  a  decision.  The  bequest  was 
made  to  a  person  who  was  always  called  Samuel  by  the  testator, 
though  in  fact  named  William,  and  whom  the  testator  had  nurtured 
and  educated  from  his  infancy ;  when,  on  the  other  hand,  he  did  not 
even  know  the  person  really  called  Samuel.  The  evidence  to  explain 
those  facts  was  proper  to  be  laid  before  the  jury,  and  their  verdict  per- 
fectly accords  with  the  law  and  equity  of  the  case.     Therefore, 

Let  the  rule  be  discharged. 


GooDTiTLE  d.  Radfokd  V.  SOUTHERN,  1  M.  &  S.  299  (1813).  (Eject- 
ment for  two  closes  of  land  in  .the  parish  of  Darley,  in  the  county 
of  Derby,  tried  before  Gibbs,  J.,  at  the  last  assizes  for  that  county. 
The  defendant  claimed  under  the  following  devise  in  the  will  of 
Richard  Southern :  r  I  give  and  devise  all  that  my  farm,  lands,  and 
hereditaments  calleoT'rogues-farm,  situate  within  the  parish  of  Dar- 
ley, in  the  county  of  Derby,  now  in  the  occupation  of  A.  Clay,  unto 
my  brother  John  Southern,  and  to  his  heirs  and  assigns  for  ever^ 
The  lessor  of  the  plaintiff  claimed  under  the  residuary-  clause  in  the 
same  will ;  which  it  was  admitted  would  entitle  him  to  the  premises 
in  question,  provided  they  did  not  pass  to  the  defendant  under  the 
above  dexise.  fOn  the  part  of  the  lessor  of  the  plaintiff  it  was  proved 
that  Trogues-fahn  was  in  the  occupation  of  A.  Clay ;  but  the  closes 
in  question  were  not  in  his  occupation,  but  in  the  occupation  of  one 
MarsdeiA  and  in  order  to  show  that  they  were  not  parcel  of  Trogues- 
farm,  arHa  that  the  testator  Richard  Southern  did  not  take  them  as 
such,  the  will  of  one  Houghton,  deceased,  was  produced  ;  which  con- 
tained the  following  devise  inter  alia,  to  R.  Southern,  "  Also  all  that 
piece  or  parcel  of  grouncj  situate  in  the  liberty  of  Wanslej',  and  in 
the  parish  of  Darley,  commonly  called  or  known  by  the  name  of 
Trogues,  otherwise  Trough's  pasture ;  and  also  all  those  two  closes 
of  land  situate  at  the  bottom  of  the  pasture  called  Trogues,  other- 
wise Trough's  pasture,  called  by  the  name  of  the  Dale-closes."  R. 
Southern,  when  he  became  entitled  to  this  land  under  Houghton's 
will,  about  thirteen  j-ears  since,  let  the  two  closes  to  Marsden,  and 
evidence  was  offered  of  payment  of  rent  by  Marsden  to  R.  Southern, 
in  order  to  show  that  R.  Southern  knew   in   whose   occupation  the 
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land  was.  On  the  part  of  the  defendant,  a  notice  to  quit  was  proved, 
which  had  been  given  to  Marsden  by  E.  Southern  a  few  months  be- 
fore the  time  of  making  his  will ;  which  notice  was  in  these  terms : 
"  I  do  hereb3^  give  j'ou  notice  to  quit  and  deliver  up  the  possession 
of  all  my  lands  belonging  to  and  called  Trogues-farm,  situate  in  the 
parish  of  Darley,  now  in  your  possession,  on  or  before  Lady-day 
nest."  This  evidence  was  objected  to  by  the  counsel  for  the  plain- 
tiff, but  was  admitted  by  the  learned  judge,  and  thereupon  the  plaintiff 
was  nonsuited. 

Vaughan,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  on  the  ground 
that  this  being  a  specific  devise  of  Trogues-farm  in  the  occupation  of 
Claj",  and  Trogues-farm  being  proved  in  his  occupation,  there  was  a 
clear  description  of  property-  for  the  devise  to  operate  upon  ;  and  con- 
sequently it  admitted  of  no  extension  to  other  lands,  not  in  the  occupa- 
tion of  Clay,  although  they  might  be  parcel  of  Trogues-farm ;  for  such 
a  construction  would  amount  to  a  complete  rejection  of  the  words  "  in 
the  occupation  of  Clay."  And  as  the  devise  would  admit  of  no  exten- 
sion, the  evidence  which  was  received  for  the  purpose  of  extending  it 
was  consequently  improperly  received. 

Lord  Ellenborough,  C.  J.  Parcel  or  no  parcel  is  always  a  ques- 
tion of  evidence  for  a  jury  ;  and  in  the  same  manner  it  was  competent 
to  show  here,  if  there  was  any  doubt,  that  the  two  closes  were  parcel  of 
Trogues-farm,  by  which  name  the  thing  devised  was  sufficiently  ascer- 
tained. The  testator  certainly  contemplated  these  closes  as  parcel  of 
Trogues-farm,  when  he  gave  the  notice  tp  quit.  That  is  clearlj'  an  ex- 
position of  the  description  which  he  used  in  his  will.  As  to  the  argu- 
ment, that  the  words  of  the  devise  are  satisfied  by  applying  them  to  the 
farm  in  Clay's  occupation,  and  therefore  cannot  be  extended  to  the 
closes  in  question  ;  it  may  be  answered  that  if  these  closes  were  parcel 
of  Trogues-farm,  the  word  "all"  in  the  devise  would  not  be  satisfied 
without  including  them.  The  testator  was  mistaken  as  to  the  person 
in  whose  occupation  the  two  closes  were  ;  but  the  devise  is  sufficiently 
comprehensive ;  it  is  clear  that  he  meant  to  pass  all  which  was  called 
Trugues-farra,  which  is  a  plain  and  certain  description ;  and  the  defec- 
tive description  of  the  occupation  will  not  alter  the  devise. 

Le  Blanc,  J.  The  only  question  is  on  the  admissibility  of  the  evi- 
dence ;  and  that  question  has  been  determined  by  the  cases  ;  some  of 
which  have  been  before  the  Courts  very  recently.  This  was  clearly  a 
latent  ambiguity,  which  may  be  explained  bj;  evidence. 

Bayley,  J.  The  testator  devises  "  all  his  farm  called  Trogues-farm  ;  " 
and  it  was  competent  to  show  by  evidence  of  what  parcels  that  farm 
consisted. 

Pee  Cdeiam,  Rule  refused. 
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DOE  d.   THOMAS   v.   BEYNON. 

Queen's  Bench.     1840. 

[Reported  12  A.  &  E.  431.] 

Ejectment  on  the  several  demises  of  Elizabeth  Thomas  and  Elizabeth 

tynon. 
On  the  trial  before  Erskine,  J.,  at  the  Monmouth  Spring  Assizes, 
1839,  the  lessor  of  the  plaintiff  claimed  under  the  will  of  one  Lewis, 
datecitJune,  1801,  which  contained  the  following  devise:  "  I  give  and 
devise  all  that  my  messuage,  farm,  lands,  and  hereditaments,  situated 
in  the  parish  of  Llanover,  in  the  county  of  Monmouth,  now  in  the  oc- 
cupation of  my  tenant,  James  Morgan,  unto  my  niece,^Mary  Beynon, 
of  the  city  of  Bristol,  widow,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease  I  give  and  devise  the  same  unto 
her  three  daughters,  Mary,  Elizabeth,  and  Ann,  to  take  in  equal  parts 
and  shares  as  tenants  in  common,  and  to  their  respective  heirs  and' 
assigns  forever^'    The  will  was  signed  with  the  testator's  mark  on^  i 

Mary  Beynon,  the  niece  of  the  testator  mentioned  in  the  will,  had 
married  in  1785.  Her  first  daughter  was  named  Mary,  who  died, 
unmarried  and  without  issue,  in  1831. 

In  1795  her  second  daughter,  named  Elizabeth,  was  born,  who  died 
at  the  age  of  six  weeks. 

In  1797  she  had  a  third  daughter,  named  Ann,  who  was  the  defendant. 

In  1798,  after  the  decease  of  her  husband,  she  had  an  illegitimate 
daughter,  who  was  christened  by  the  name  of  Elizabeth  Thomas,  and  was 
one  of  the  lessors  of  the  plaintiff;  and  in  1799  she  married  T.  Thomas. 

On  the  death  of  the  testator  in  1802  the  testator's  niece  took  posses- 
sion of  the  estate  devised  to  her,  and  retained  it  till  her  death  in  1837, 
when  the  defendant  entered,  claiming  as  sole  survivor  of  the  three 
daughters  mentioned  in  the  will ;  whereupon  this  action  was  brought 
by  the  natural  daughter,  Elizabeth,  to  recover  a  share  in  the  premises, 
^s^t^the  trial  the  defendant  offered  to  show  that  the  testator  never 
knew  of  the  existence  of  Elizabeth,  the  lessor  of  the  plaintiff;  that  her 
birth  and  the  second  marriage  of  her  mother  to  Thomas  had  been  al- 
ways carefully  concealed  from  him,  and  that  he  addressed  letters  to  her 
as  Mary  Beynon  after  such  marriage.  For  this  purpose  letters  purport- 
ing to  be  written  and  sent  by  the  testator  to  "  Mrs.  Beynon  "  from  the 
year  1796  to  the  end  of  1800,  and  found  in  the  possession  of  Mrs. 
Thomas  at  the  time  of  her  death,  were  put  in  evidence.  They  accom- 
panied presents  sent  by  the  testator  to  her,  and  were  brought  by  a 
carrier.  Some  had  a  post-mark  on  them,  others  not.  It  was  not 
proved  that  the  testator  could  write.  It  was  objected  that  no  parol 
evidence  ^as  admissible  to  show  that  Elizabeth  Thomas,  the  daughter, 
was  not  intended,  and  that  the  handwriting  of  the  letters,  though  thirty 
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j-ears  old,  ought  to  be  proved.  The  learned  judge  admitted  the  evi- 
dence and  the  letters,  and  left  it  to  the  jury  to  say  vrhether  the  testator 
meant  to  include  Elizabeth,  the  illegitimate  daughter,  in  the  devise, 
there  being  no  proof  that  he  knew  of  the  death  of  Elizabeth  the  legiti- 
mate daughter,  or  of  the  birth  of  the  lessor  of  the  plaintiff.  The  jury 
found  a  verdict  for  the  defendant. 

In  the  following  Easter  term,  Carrington  obtained  a  rule  nisi  on  both 
the  points  taken  at  the  trial. 

Talfourd,  Serjeant,  now  showed  cause. 

a.  V.  Richards  and  Carrington,  contra. 

Cur.  adv.  vult. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the  judgment  of 
the  Court  was  delivered  by 

Lord  Denman,  C.  J.  In  this  case  two  questions  on  points  of  evi- 
dence arose  both  of  sufficient  importance  to  require  much  consideration. 
Landed  property  was  devised  by  will,  dated  in  1801,  to  Mary  Beynon 
for  life,  remainder  to  her  three  daughters,  Mar}',  Elizabeth,  and  Ann, 
in  fee.  The  lessor  of  the  plaintiff  claimed  to  be  Elizabeth.  Mary  Bey- 
non had  had  three  legitimate  daughters  born  in  the  order  and  named  as 
stated  in  the  will.  Elizabeth  lived  only  six  months,  and  had  been  dead 
between  five  and  six  years  at  the  date  of  the  will.  Marj'  and  Ann 
were  then  living.  Mary  Beynon  became  a  widow  in  1797.  Afterwards, 
and  before  the  date  of  the  will,  she  had  an  illegitimate  daughter,  whom 
she-,named  Elizabeth,  and  who  is  the  lessor  of  the  plaintiff. 

(Xli^  learned  judge  held  that  the  words  of  the  will  prima  facie  im- 
ported legitimate  children,  and  that  although  the  illegitimate  daughter 
might  be  included,  yet  it  lay  on  the  lessor  of  the  plaintiff  to  show  that 
the  testator  so  intended./  Evidence  was  gone  into,  and  the  jury  were 
fully  satisfied  that  tbfe'  testator  intended  Elizabeth,  the  legitimate 
daughter,  whom  he  did  not  know  to  be  dead,  and  not  the  lessor  of  the 
plaintiff,  of  whose  existence  he  was  ignorant,  and  whose  birth  had  been 
studiously  concealed  from  him. 

On  the  argument  in  support  of  a  rule  for  a  new  trial,  the  reception  of 
this  evidence  was  objected  to  on  the  ground  that  as  a  person  existed  at 
the  time  of  the  making  of  the  will  who  fully  answered  the  description 
in  the  devise,  there  was  no  ambiguity,  and  of  course  no  evidence  could 
be  admissible  to  remove  an}',  still  more  as  that  person  was  the  only 
one  who  did  answer  the  description ;  and  it  was  further  urged  that, 
although  another  person  formerly  existed  who,  if  living,  would  also  have 
answered,  even  more  fully,  the  description  in  the  devise,  yet  that  the 
death  of  that  person  conclusively  prevented  the  application  of  the  words 
of  the  devise  to  her.  But  that  death  is,  in  truth,  a  mere  accident,  and 
can  have  no  other  effect  in  determining  the  sole  point  in  issue  —  the 
meaning  attached  by  the  testator  to  his  own  language  —  than  by  show- 
ing the  improbability  of  the  intention  supposed.  Under  these  circum- 
stance we  think  that  the  learned  judge  was  right  in  requiring  some 
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proof  that  the  testator  intended  to  include  tlie  illegitimate  daughter, 
Elizabeth,  in  the  devise  in  question ;  and  that  in  order  to  establish  or 
to  rebut  that  proposition,  all  the  circumstances  of  the  family,  the  inter- 
course which  the  testator  had  with  Mrs.  Beynon  and  her  children,  and 
his  knowledge  of  their  number  and  names,  were  properly  laid  before 
the  jury ;  and  that  it  was  the  duty  of  the  jury  to  interpret  the  devise 
with  reference  to  all  such  evidence.  No  declarations  of  the  testator 
were  in  this  case  offered  in  evidence,  and  therefore  the  distinctions 
taken  in  some  recent  cases  (see  J)oe  d.  Allen  v.  Allen,  12  A.  &  E.  451) 
on  that  head  need  not  be  examined. 

Another  objection  was  taken  on  the  argument,  namelj',  to  the  recep- 
tion of  letters  thirty  years  old,  purporting  to  be  written  by  the  testator 
to  Mrs.  Beynon,  without  proof  of  his  writing.  In  fact,  there  was  evi- 
dence to  show  that  these  identical  papers  had  been  sent  bj'  the  testator 
by  a  carrier,  about  the  time  of  their  date,  to  Mrs.  Bej'non.  We  do 
not  think  it  necessary  that  it  should  be  so  proved,  but  in  conformity 
with  what  was  done  at  Nisi  Prius  by  Lord  Chief  Justice  Dallas  in  the 
case  of  Here  v.  Ward,  Phillipps  &  Amos  on  Evidence,  8th  ed.  662, 
we  think  that  they  were  properly  admitted.  Some  question  was  at- 
tempted to  be  raised  as  to  their  coming  from  the  proper  custody,  but 
the  objection  on  that  ground  entirely  failed.  There  is,  therefore, 
no  reason  for  a  new  trial,  and  the  rule  must  be  discharged. 

Mule  discharged} 
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Supreme  Judicial  Court  or  Massachusetts.     1843. 

[Reported  7  Met.  188.]  " 

Eddy,  for  the  plaintiffs ;  Giles,  for  the  Seaman's  Friend  Societies  ; 
£righam,  for  the  Seaman's  Aid  Society. 

Shaw,  C.  J.  .The  plaintiffs  in  the  present  ease  are  the  executors 
of  the  last  will  and  testament  of  Nathaniel  Tucker,  late  of  Milton, 
deceased,  against  the  Seaman's  Aid  Society,  established  in  Boston, 
and  the  treasurer  of  that  society ;  and  the  Seaman's  Friend  Society, 
and  the  treasurer  of  that  society.  The  bill  is  in  the  nature  of  a  bill 
of  interpleader,  in  which  the  plaintiffs  set  forth  certain  legacies,  to 
"  the  Seaman's  Aid  Society  in  the  city  of  Boston^'  They  then  set 
forth  the  fact  of  the  existence  of  two  societies  in  Tlie  city  of  Boston ; 
one  denominated  the  Seaman's  Aid  Society,  and  one  called  the  Sea- 
man's Friend  Society,  both  having  similar  objects  in  view  —  that  of 
relieving  the  wants  and  improving  the  condition  of  seamen  —  both 
of  whom  claim  the  same  legacies ;  and  the  bill  calls  on  said  parties 

•  As  to  the  word  "  child,"  and  the  like,  compare  Hill  v.  OrooTc,  L.  R.  6  H.  L.  265; 
Dorin  v.  Dorin,  L.  R.  7  H.  L.  568;  In  re  Horner,  37  Ch.  D.  695  ;  In  re  Jodrell,  44 
Ch.  D.  590.  —  Ed.  2  The  statement  of  facts  is  omitted. 


960  TUCKER  V.    seaman's    AID   SOCIETT.  [CHAP.  IV. 

to  set  forth  their  respective  claims,  and  the  grounds  thereof,  to  the 
end  that  the  executors  may  safely  carry  the  said  will  into  effect,  ac- 
cording to  the  true  construction  and  effect  thereof. 

It  appears,  by  the  proofs  and  pleadings  in  the  case,  that  there  are 
three  charitable  societies  established  for  the  aid,  improvement,  and 
encouragement  of  seamen ;  one  established  in  the  city  of  New  York, 
called  the  American  Seaman's  Friend  Society,  extending  its  care  to 
seamen  in  various  places  and  States  ;  one  called  the  Boston  Seaman's 
Friend  Societj',  established  in  Boston,  and  said  to  be  affiliated  or  con- 
nected with  the  American  Seaman's  Friend  Societj',  in  the  relation  of 
parent  and  branch  societies,  having  in  view  similar  objects  and  purposes 
of  charity.  The  other  is  established  in  Boston,  and  is  composed  of  females, 
principall3'  or  exclusivelj'.  The  bequest  in  this  will  is  in  terms  to  the 
Seaman's  Aid  Society  ;  but  the  other  two  societies  claim  that  the  lega- 
cies maj'  be  paid  to  them  on  the  ground  that  they  or  one  of  them  were 
intended  b}'  the  testator  to  be  the  object  of  his  bountj',  and  the  almoners 
of  his  charity  to  seamen,  and  that  the  other  was  not  so  intended  by  the 
testator.  The  ground  set  forth  in  the  answer  of  the  former,  in  respect 
of  their  claims,  is,  that  from  the  circumstances,  conversations,  and 
directions  leading  to  and  attending  the  making  of  the  will,  the}-  fully 
believe,  that  from  the  testator's  previous  acts  and  declarations,  his 
acquaintance  with  the  agents  and  promoters  of  the  Seaman's  Friend 
Society  in  New  York,  his  taking  periodical  publications  issued  bj'  them, 
and  a  great  variety  of  collateral  circumstances,  it  was  his  intention  to 
make  these  bequests  to  the  Seaman's  Friend  Society  in  New  York,  and 
not  to  the  Seaman's  Aid  Society,  and  that  the  name  of  this  latter  societ}' 
was  inserted  by  mistake,  in  consequence  of  wrong  information  given 
to  him  by  the  scrivener  who  wrote  his  will.  The  question  is,  which  of 
these  societies  is  entitled  to  the  legacies. 

One  ground  of  argument  in  favor  of  the  Seaman's  Friend  Society,  and 
in  support  of  their  claim  to  a  preference  over  the  Seaman's  Aid  Society, 
is,  that  the  latter  is  a  voluntary  society,  not  incorporated,  whereas  it 
appears  that  both  the  other  societies  are  legall}'  incorporated.  A  con- 
siderable part  of  the  able  argument  of  the  learned  counsel  for  these 
societies  is  taken  up  in  an  attempt  to  show  that  the  voluntary  society  is 
not  competent  to  take  and  hold  propertj-,  and  therefore  it  could  not 
have  been  the  intent  of  the  testator  to  make  a  bequest  to  such  an  asso- 
ciation. If  there  were  nothing  in  the  will  to  control  or  modify  the 
direct  gift  to  the  unincorporated  society,  there  would  be  some  weight  in 
the  consideration.  But  it  appears,  by  the  will  itself,  that  the  testator 
made  many  bequests,  for  the  promotion  of  religious  and  philanthropic 
objects,  to  societies  and  associations  well  known  by  the  designations 
under  which  they  acted  ;  and  it  probably  occurred  to  him,  that  some  of 
the  associations  might  not  be  incorporated,  and  so  could  not  take  and 
hold  property,  in  the  aggregate  name  or  names  of  association  ;  and  he 
took  the  precaution  to  insert  a  clause  to  this  effect :  "  My  will  is,  in  all 
cases  In  this  will,  where  any  sum  is  given  to  any  society  or  voluntary 
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association  not  incorporated,  that  the  same  shall  go  to  the  treasurer,  for 
the  time  being,  of  such  society  or  voluntarj-  association,  for  the  pur- 
poses of  such  society  respectively  ;  and  that  the  receipt  of  such  treasurer 
for  the  same  shall  be  a  sufficient  discharge."  Taking  this  in  connection 
with  the  clause  making  the  bequest,  it  is  a  gift  to  a  person  designated 
as  the  treasurer  of  a  voluntary  society,  and  as  capable  of  being  identified 
as  any  other  individual  person  ;  and  the  trust  upon  which  he  is  to  take  is 
indicated  with  equal  certainty'.  This  reduces  the  question  to  a  mere 
question  of  fact,  whether  there  be  a  society  so  named  or  described  as  to 
be  capable  of  being  identified,  and  if  so,  whether  such  society  has  a 
treasurer.  These  points  are  proved  by  the  evidence,  as  fully  and  clearly 
as  if  the  Seaman's  Aid  Society  were  incorporated  by  a  legislative  act. 
There  is,  in  point  of  fact,  a  society  well  known  as  the  Seaman's  Aid 
Society,  composed  of  many  hundred  members,  all  or  mostly  females, 
taking  regular  and  active  measures  for  the  relief  and  improvement  of 
seamen  and  their  families,  having  annual  meetings,  making  annual 
reports,  with  calls  on  the  public  for  assistance,  and  organized  by  the 
annual  election  of  a  president,  treasurer,  and  other  suitable  officers. 
There  was  then  a  person  precisely  described,  and  as  effectuall}-  identified 
as  if  named,  capable  of  taking  the  bequest,  upon  a  trust  for  charitable 
purposes  clearly  designated.  It  becomes  therefore  entirely  unnecessary 
to  consider  whether,  if  it  had  stood  as  a  bequest  to  the  society  alone, 
and  it  turned  out  that  the  society  was  not  incorporated,  the  society 
could  have  taken  the  bequest.  We  have  taken  no  notice  of  the  circum- 
stance that  this  society,  in  some  of  their  reports,  have  spelt  the  name 
Seamen's  Aid,  and  in  some  of  them  Seaman's  Aid.  The  last  sj'Uable 
being  unaccented,  the  sound  is  the  same,  and  the  spelling  is  immaterial ; 
the  name  is  the  same.  .  .  . 

We  are  then  brought  to  the  more  important  and  difficult  question, 
which  of  these  societies,  under  the  circumstances  admitted  or  proved, 
is  entitled  to  take  these  legacies  ;  for  although  in  form  the  gift  is  to  the 
treasurer  of  the  Seaman's  Aid  Societj',  yet  it  is  to  be  given  to  him  in 
trust  for  the  society,  and  to  be  applied  and  expended  under  their  direc- 
tion ;  and  therefore  it  may  be  considered,  for  all  substantial  purposes, 
inithe  same  manner  as  if  it  were  a  gift  to  them,  which  thej'  could  legally 
take. 

We  consider  the  fact  proved  beyond  doubt,  bj'  the  evidence,  that  the 
testator  intended  to  make  a  charitable  bequest  of  property,  for  the  re- 
lief and  improvement  of  seamen  ;  that  he  had  been  induced  to  take  an 
interest  in  that  subject  by  his  previous  acquaintance  with  persons  who 
were  connected  with  the  American  Seaman's  Friend  Society ;  that  the 
principal  society  was  established  in  New  York  ;  that  this  interest  and 
sympathy  for  the  wants  of  seamen  were  extended  and  fostered  by  tak- 
ing a  periodical  publication,  published  by  the  American  Seaman's  Friend 
Society  at  New  York,  and  devoted  to  the  purposes  of  setting  forth  the 
wants  of  seamen,  and  their  claims  upon  the  sympathy  and  aid  of  the 
philanthropic,  to  advance  both  their  spiritual  and  temporal  interests ; 
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that  the  Boston  Seaman's  Friend  Societj-,  though  apparently  not  known 
to  the  testator,  existed  in  connection  with  the  parent  society  at  New 
York,  was  under  the  control  and  management  of  persons  having  a  com- 
mon object,  and  that  the  bequest  to  one  would,  in  general  terms,  tend 
to  the  accomplishment  of  the  same  purposes  as  if  made  to  the  other. 
It  does  not  appear,  however,  that  the  testator  had  any  knowledge  of 
the  Boston  Seaman's  Friend  Society,  or  if  he  had,  that  he  regarded  it 
as  a  separate  society  or  association.  We  consider  it  also  proved,  that 
there  was  an  association,  not  incorporated,  but  clearly  and  distinctlj' 
identified,  organized  as  a  charitable  societj',  holding  annual  meetings, 
having  a  president,  secretary,  and  other  suitable  ofHcers,  publishing 
annual  reports,  and  appealing  to  the  public  for  charitable  assistance, 
known  and  designated  by  the  name  of  the  Seaman's  Aid  Society  ;  that 
this  society  was  principally,  if  not  wholly,  composed  of  and  managed 
by  females,  and  had  for  its  general  object  the  temporal  and  spiritual 
benefit  of  seamen.  It  is  also,  we  think,  well  proved  by  the  circum- 
stances which  preceded  and  attended  the  execution  of  the  will,  as  shown 
by  extrinsic  evidence,  that  it  was  the  intention  of  the  testator  to  make 
the  bequest  in  question  to  the  former  of  these  societies,  and,  at  the  time 
of  the  execution  of  his  will,  he  believed  that  he  had  done  so,  by  the 
name  and  designation  that  he  had  used ;  but  that  the  name  thus  used 
in  the  will  was  not  the  proper  name  and  designation  of  the  societj-  to 
whom  he  intended  to  make  the  bequest,  but  was  the  precise  and  proper 
name  of  the  latter  society,  having  the  same  general  object  in  view,  but 
conducted  and  managed  by  different  persons,  and  being  a  society  to 
which  the  testator  did  not  intend  to  make  the  bequest.  It  is  also  proved 
that  the  testator  was  led  into  this  mistake  bj'  erroneous  information, 
honestlj'  given  to  him  by  Mr.  Baker,  who  drew  his  will,  not  intending 
to  mislead  or  deceive  him,  but  truly  to  inform  him ;  that  Mr.  Baker 
knew  of  the  latter  society,  in  Boston,  had  seen  its  reports,  knew  that  it 
had  some  connection  with  Mr.  Taylor,  and  had  that  society  in  his  mind 
when  he  mentioned  that  society  to  the  testator,  erroneously  believing 
that  it  was  the  society  intended  by  him,  and  gave  the  true  name  of 
the  latter  society  to  him  ;  that  the  testator  acted  on  this  erroneous  in- 
formation, —  erroneous  as  to  his  real  purpose,  as  it  now  appears  bj'the 
evidence,  —  and  made  the  bequest  to  the  Seaman's  Aid  Society,  by 
their  precise  name  and  designation,  to  wit,  "  the  Seaman's  Aid  Society 
in  the  City  of  Boston." 

It  is  therefore  the  case,  where  the  testator  makes  a  bequest  to  one 
by  his  proper  Christian  and  surname,  and  place  of  residence,  erro- 
neously believing  that  he  holds  a  certain  relation,  as,  for  instance,  that 
he  IS  the  son  of  an  old  friend,  having  been  so  informed  by  one  who 
thought  he  knew,  and  believed  the  person  so  designated  to  be  the  son 
of  the  testator's  old  friend ;  whereas  in  fact,  as  proved  afterwards,  a 
man  of  the  same  surname,  but  a  distinct  Christian  name,  and  living  in 
another  town,  was  the  son  of  the  old  friend,  — the  person  whom  the 
testator  intended  to  benefit  by  the  bequest. 
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It  is  not  easj'  to  reconcile  all  the  cases  on  the  subject  of  the  admi.s- 
sion  of  extrinsic  evidence  to  control  or  explain,  or  in  any  way  give 
effect  to,  the  terms  of  a  will,  and  to  extract  from  them  a  general  rule 
with  all  its  exceptions  and  qualifications.  In  general,  no  extrinsic  evi- 
dence of  the  intention  of  the  testator  is  admissible  to  control  or  alter 
the  written  provisions  of  a  will.  It  would  be  contrary  to  the  general 
rule  of  the  common  law,  viz. :  that  where  a  party  has  expressed  his  con- 
tract or  his  testament  in  writing,  duly  executed,  such  writing  is  in  its 
nature  better  evidence  of  his  intentions  than  any  extrinsic  evidence 
could  be.  But  another  and  more  conclusive  reason  is,  that  the  law  re- 
quires a  will  to  be  executed  in  presence  of  three  witnesses,  and  with 
other  solemnities  calculated  to  insure  correctness,  and  guard  against 
mistake  and  imposition ;  and  without  this  precaution,  every  act  and 
.  instrument  purporting  to  give  property,  real  or  personal,  by  will,  is  in- 
operative and  void.  Since  the  Kevised  Statutes,  the  old  law  requiring 
three  witnesses  to  a  devise  of  real  estate  is  extended  to  bequests  of 
personal  property.  Rev.  Sts.  c.  62,  s.  6.  If  therefore  it  could  be  proved 
by  a  dozen  witnesses,  beyond  all  doubt,  that  a  man  intended  to  make  a 
will  and  give  his  property  in  a  particular  wa}-,  and  to  give  nothing 
more,  and  gave  instructions  to  have  a  will  to  that  effect  written,  but 
before  it  could  be  written  he  was  suddenly  killed,  it  could  not  take 
effect.  So  if  he  in  fact  executed  a  will  in  which  a  legacy  was  omitted 
that  was  intended  to  be  given,  expressed  in  the  written  instructions, 
and  proved  by  the  testimony  of  the  scrivener,  and  the  production  of  the 
minutes.  So  where  a  bequest  is  inserted,  but  the  name  or  the  descrip- 
tion of  the  legatee  is  left  blank.  In  the  one  case,  it  would  be  to  estab- 
lish, by  parol  evidence,  a  testamentary  bequest,  which  the  law  declares 
to  be  void,  unless  in  writing  and  witnessed ;  in  the  other,  it  would  give 
greater  weight  to  an  unexecuted  memorandum,  or  to  viva  voce  testi- 
monj',  than  to  an  instrument  formallj-  executed,  and  would  equally 
violate  the  statute  requiring  the  execution  of  a  will  to  be  attested 
before  it  can  take  effect  as  such. 

The  general  rule  certainly  is,  that  the  intent  of  the  testator  is  to  gov- 
ern in  the  construction  ;  but  it  is  the  intention  expressed  by  the  will, 
and  not  otherwise.'  To  get  at  the  intention  expressed  by  the  will,  every 
clause  and  word  are  to  be  taken  into  consideration,  because  one  clause 
is  often  modified  and  explained  by  another ;  everj-  implication,  as  well 
as  every  direct  provision,  is  to  be  regarded.  And  further;  as  a  will 
must  necessarily  apply  to  persons  and  things  external,  any  evidence 
may  be  given  of  facts  and  circumstances  which  have  any  tendencj'  to 
give  effect  and  operation  to  the  words  of  the  will ;  such  as  the  names, 
descriptions,  and  designations  of  persons,  the  relations  in  which  they 
stood  to  the  testator,  the  facts  of  his  life,  as  having  been  single  or  mar- 
ried one  or  more  times,  haying  had  children  bj-  one  or  more  wives,  their 
names,  ages,  places  of  residence,  occupations ;  so  of  grandchildren, 
brothers  and  sisters,  nephews  and  nieces,  and  all  similar  facts.  And 
the  same  kind  of  evidence  may  be  given  of  all  facts  and  circumstances 
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attending  the  propert}'  bequeathed,  its  name,  place,  and  description  ;-  as 
b}-  its  former  owner,  present  occupant,  or  otherwise.  If,  when  the  will 
comes  to  be  thus  applied,  there  is  no  reasonable  doubt  as  to  the  persons 
and  things  intended,  there  is  no  room  for  any  further  admission  of  evi- 
dence, to  show  the  intent  of  the  testator.  As  to  the  identity  of  the  per- 
sons and  things  mentioned  in  the  will,  the  same  rules  will  apply  as 
applj'  to  deeds  or  other  instruments.  If  in  the  matter  of  description 
there  is  a  mistake,  that  is,  if  there  is  no  one  who  corresponds  to  the 
description  in  all  particulars,  but  there  is  one  who  corresponds  in  many 
particulars,  and  no  other  who  can  be  intended,  such  person  will  take. 
So  of  the  property  given  ;  if  it  be  a  farm,  for  instance,  corresponding 
in  several  particulars  with  one  owned  by  the  testator,  though  differing 
in  some  one,  but  there  is  no  other  corresponding  with  it  at  all,  such 
farm  will  be  held  to  pass. 

Still,  however,  there  is  a  well-defined  class  of  cases,  wherein  extrinsic 
evidence  of  the  actual  intention  of  the  testator  is  admissible,  which  is 
that  of  equivocation,  or  latent  ambiguity.  It  is  the  case  where  the  will 
is  plain  and  clear  on  its  face,  and  only  becomes  doubtful  when  applied 
to  the  subject-matter.  The  testator,  for  instance,  gives  the  manor  of 
Dale  to  his  nephew,  John  Smith,  and,  in  applying  the  will  to  the  prop- 
erty, it  appears  that  the  testator  Lad  two  manors  of  Dale,  or  two 
nephews  named  John  Smith,  and  no  inference  can  be  drawn,  from 
other  parts  of  the  will,  or  the  circumstances  and  relations  of  the  testa- 
tor, to  indicate  which  was  meant.  Perhaps  it  would  be  more  consistent 
with  principle,  if  this  were  a  new  question,  to  hold  that  such  a  bequest 
is  void  for  uncertainty,  and  so  let  in  the  heir  ;  it  being  in  truth  impos- 
sible to  see,  by  the  will,  which  nephew  took,  or  which  estate  passed. 
But  as  the  will  does  clearly  describe  a  particular  estate,  and  names  a 
person  in  being  as  the  object  of  the  testator's  bountj',  it  was  earlj'  held 
as  the  legal  construction  of  the  statute,  that  from  the  necessity  of  the 
case,  extrinsic  evidence  must  be  admitted  to  show  which  was  intended. 
Doe  V.  Chichester,  4  Dow,  65,  93.  But  in  the  same  ease,  in  the  House 
of  Lords,  it  was  held  by  the  unanimous  opinion  of  the  judges,  that  where 
land  was  identified,  in  a  will,  by  its  designation  of  "  my  estate  of  Ash- 
ton,"  and  there  was  an  estate  in  the  parish  of  Ashton,  it  was  not  com- 
petent to  introduce  extrinsic  evidence  to  show  that  other  lands,  not  in 
Ashton,  were  intended  by  the  testator  to  be  included  ;  because  the  de- 
scription in  the  will  limited  the  estate  to  lands  within  the  parish  named, 
and  that  left  no  room  for  extrinsic  evidence  of  intent. 

This  general  principle  is  asserted  and  maintained  in  a  recent  ease  in 
which  the  authorities  were  fully  reviewed,  and  the  principles  of  this 
branch  of  the  law  were  explained  with  great  clearness.  Doe  v.  His- 
cocks,  5  Mees.  &  Welsh.  363.  In  that  case,  the  eminent  judges  who 
decided  it  fully  recognized  the  authority  of  Miller  v.  IVavers,  8  Bing. 
244,  and  1  Moore  &  Scott,  342. 

That  case  of  Miller  v.  Travers  is  of  very  high  authority,  and  has  a 
strong  bearing  upon  the  present.     It  was  a  case  in  chancery,  but  was 
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the  joint  decision  of  the  Lord  Chancellor,  and  Chief  Justice  Tindal  and 
Chief  Baron  Lyndhurst,  assisting  him.  The  actual  devise  was  of  all 
the  testator's  real  estate  in  the  county  of  Limerick,  and  in  the  city  of 
Limerick.  At  the  time  of  making  his  will,  he  had  no  real  estate  in  the 
county  of  Limerick,  but  a  small  real  estate  in  the  city  of  Limerick,  and 
considerable  real  estate  in  the  count}'  of  Clare.  Evidence  was  offered 
to  show  that  the  testator  intended  to  include  the  estate  in  the  countj-  of 
Clare  ;  that  it  was  in  fact  embraced  in  the  form  of  a  will,  directed  and 
approved  by  the  testator ;  that  this  draft  was  sent  to  a  conveyancer,  to 
make  some  alterations  in  other  particulars  ;  that  he  inadvertentl}',  and 
without  authority,  struck  out  the  word  Clare,  so  that  the  estate  there 
situated  was  not  included,  and  that  the  testator,  after  keeping  it  some 
time,  executed  it,  without  perceiving  the  omission.  It  was  considered 
on  the  assumption  that  the  extrinsic  evidence,  if  admissible,  would  show 
that  Clare  was  omitted  by  mistake,  and  that  the  land  in  that  county- 
was  intended  to  be  included  in  the  devise.  But  it  was  held  that  the 
evidence  was  not  admissible.  It  was  also  decided,  that  it  would  make 
no  difference,  in  this  respect,  if  it  were  apparent,  from  the  insuflicieney 
of  the  estate  mentioned  to  meet  the  charges  upon  it,  or  from  other  cir- 
cumstances, that  some  mistake  had  been  made ;  still  it  would  not  be 
admissible  to  show  that  the  testator  intended  to  devise  property-  which 
had  been  omitted  by  mistake.  There  was  a  subject-matter  upon  which 
the  will  could  operate,  and  it  must  be  limited  accordingly.  There  was 
no  designation  by  name  or  description,  imperfect  or  otherwise,  which 
could  extend  the  will,  so  as  to  include  estate  in  the  count}'  of  Clai-e ; 
the  evidence  of  intention  therefore,  however  strong,  could  only  show  a 
purpose  to  devise,  unexecuted  by  the  will ;  and  to  give  it  effect  as  a 
devise  would  be  to  establish  a  devise  by  parol  evidence,  or  evidence 
extrinsic  to  the  will,  against  the  express  provisions  of  the  statute  of 
wills. 

This  case  is  full  of  instruction  upon  this  subject,  and  if  its  authority 
is  admitted,  it  is  decisive  of  the  present.  We  think  the  same  principle 
has  been  adopted  and  sanctioned  in  other  States,  and  in  this.  Jackson 
V.  SiU,  11  Johns.  201,;  Bichards  v.  Dutch,  8  Mass.  606;  Farrarv. 
Ayres,  5  Pick.  404  ;  Crocker  v.  Crocker,  11  Pick.  252  ;  Brown  v.  Sal- 
tonstall,  3  Met.  423. 

/^The  principle  established  by  the  cases  is,  that  the  estate  must  pass 
(by  ^.fip-jirffl.  If  the  will  applies  definitely  to  two  or  more  persons,  so 
that  either  would  be  entitled  to  take  it,  under  the  will,  but  for  the  ex- 
istence and  claim  of  the  other,  then  parol  evidence  is  admissible  to 
prove  which  was  intended.  When  that  proof  is  supplied,  the  will  oper- 
ates, b}^  its  own  force  and  terms,  to  give  the  property  to  that  one,  as  if 
such  person  had  been  the  only  one  named  or  described.  The  evidence 
does  not  create  the  gift,  but  simply  directs  it.  Where  the  name  or 
description,  used  in  the  will,  does  not  designate,  with  precision,  any 
person,  but  where,  when  the  circumstances  come  to  be  proved,  so  many 
of  them  concur  to  indicate  that  a  particular  person  was  intended,  and 
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no  similar  conclusive  circumstances  appear,  to  distinguish  and  identify 
any  otlier  person,  tlie  person,  thus  shown  to  be  intended,  will  take. 
Such  was  the  case  of  Beaumont  v.  I^ell,  2  P.  W.  141,  where  a  legacy 
to  Catherine  Earnley  was  held  to  be  good  to  Gertrude  Yardley ;  for 
although  both  the  Christian  and  surname  were  mistaken,  yet  the  descrip- 
tion sufficiently  identified  the  person,  and  there  was  no  other  person  to 
whom  it  would  apply  at  all.  To  the  same  point  is  Parsons  v.  Parsons, 
1  Ves.  Jr.  266.     See  12  Adolph.  &  Ellis,  451. 

When  there  is  no  person,  taking  name  and  description  together,  who 
answers  to  the  name  and  description  in  the  will,  and  upon  the  proof  of 
facts  and  circumstances  to  enable  the  Court  to  infer  who  was  intended, 
if  the  proof  does  not  so  predominate  in  favor  of  either  as  to  enable  the 
Court  to  determine  who  was  intended,  still  extrinsic  evidence,  to  show 
whom  the  testator  intended,  will  not  be  admitted,  but  the  bequest  will 
rather  be  held  void  for  uncertainty.     Thomas  v.  Thomas,  6  T.  R.  671. 

With  these  views  of  the  law,  the  Court  are  all  of  opinion,  that  the 
Seaman's  Aid  Society  of  the  City  of  Boston,  or  rather  their  treasurer, 
in  trust  for  them,  is  entitled  to  take  the  legacies  in  question.  That 
society  is  clearlj'  and  distinctly  designated,  b}-  its  name  and  the  de- 
scription of  its  place  of  existence  and  operation.  Indeed,  it  was  the 
society,  as  appears  too  by  the  extrinsic  evidence,  intended  and  desig- 
nated by  him,  at  the  time  of  making  his  will,  and  directed  b}-  him  to  be 
inserted ;  though  there  is  no  doubt  that  he  was  induced  so  to  insert  it 
by  the  incorrect  information  inadvertently  given  him  at  the  time.  The 
Seaman's  Friend  Society,  either  of  New  York  or  Boston,  cannot  take, 
because  the  name  and  description  are  not  those  by  which  they  have 
ever  acted  or  been  known  or  designated ;  and  because  the  Seaman's 
Aid  Society  is  the  one  preciselj-  named  and  described  in  the  will.  Had 
there  been  but  one  charitable  societj-  established  for  the  relief  and 
benefit  of  seamen,  and  that  one  the  Seaman's  Friend  Society,  the  evi- 
dence to  be  derived  from  the  facts  and  circumstances,  combined  with  a 
name  verj'  near  the  one  mentioned  in  the  will,  and  a  description  indi- 
cating the  purposes  to  which  the  gift  was  devoted,  in  the  absence  of 
an^'  other  claim  on  the  part  of  anj*  similar  society,  would  have  been 
very  strong,  without  direct  proof  of  intention,  to  show  that  the  Sea- 
man's Friend  Societj-  was  intended ;  and,  if  so,  thej^  would  be  entitled 
to  take  the  legacy  by  the  established  rules  of  law. 

I  intended  to  notice  more  particularly  the  cases  cited  for  the  Sea- 
man's Friend  Society,  but  most  of  them  have  already  been  alluded  to. 

The  ease  of  Powell  v.  Biddle,  2  Dall.  70,  is  certainly  strong  for  sup- 
porting the  intent,  proved  by  extrinsic  evidence,  against  the  claim  of  a 
person  precisely  named  and  described.  It  was  a  case  decided  by  the 
Philadelphia  Court  of  Common  Pleas,  many  years  ago,  and  seems  to  us 
contrary  to  the  decisions,  and  cannot  be  considered  as  of  high  author- 
ity. Careless  v.  Careless,  1  Meriv.  384,  is  a  plain  case  of  latent 
anibiguitj'.  It  was  a  gift  to  a  nephew,  Robert ,  son  of  the  testator's 
brother,  Joseph.    The  testator  bad  two  nephews,  but  neither  the  son  of 
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Joseph.  The  name  was  equallj-  applicable  to  both ;  the  description 
equallj'  inapplicable  to  either ;  and  therefore  extrinsic  evidence  of  in- 
tention was  rightly  received,  to  remove  the  ambiguitj'. 

The  present  is  not  a  case  of  latent  ambiguitj',  for  the  reasons  already 
stated.  On  the  face  of  the  will  all  is  plain  and  clear.  When  the  will 
comes  to  be  applied,  there  are  found  to  be  two  societies ;  one  rightly 
named  and  described,  the  other  not.  There  is  then  no  ambiguitj-  as  to 
the  society  intended  by  the  will.  It  is  the  offer  of  proof  of  intent 
aliunde  which  creates  the  doubt,  and  this  is  clearly  inadmissible,  under 
the  rule  applicable  to  such  a  case. 

For  the  same  reason,  there  is  no  ground  to  contend  that  this  bequest 
is  void  for  uncertaintj-.  There  is  no  uncertainty'  in  the  terms  of  the 
will,  or  of  its  application  to  the  society  named  and  described.  It  is  the 
extrinsic  evidence,  which  is  offered  in  order  to  create  a  doubt  of  the 
testator's  intent,  and  to  prove  that  his  intent  was  not  expressed  by  his 
will.  This  creates  no  uncertainty  which  can  render  the  bequest  void. 
The  Court  are  therefore  all  of  opinion,  that  the  treasurer  of  the  Sea- 
man's Aid  Society  is  entitled  to  a  decree.'' 


Stringer  v.  Gardiner,  4  De  G.  &  J.  468  (1859).  This  was  an  ap- 
peal by  the  defendants  from  a  decree  of  the  Master  of  the  Eolls,  declar- 
ing the  plaintiff,  Elizabeth  Jane  Stringer,  entitled  to  certain  property 
given  by  the  will  of  Benjamin  Taple^^ 

The  will,  made  in  1852,  contained  the  following  gifts,  on  which 
the  question  turned:  "I  give  and  bequeath  to  my  niece  Elizabeth 
Stringer  the  sum  of  £20  for  mourning,"  and  in  a  subsequent  part  of 
the  will  —  "As  to  all  that  my  cottage  and  premises  called  Rose  Cot- 
tage, in  trust  for  my  said  niece  Elizabeth  Stringer,  her  executors,  ad- 
ministrators, and  assigns." 

At  the  time  when  the  testator  made  his  will  the  plaintiff,  who  was  the 
granddaughter  of  a  niece  of  the  testator,  was  about  five  years  old,  and 
was  then  and  at  the  time  of  his  death  the  onl}-  relative  of  his  of  the 
name  of  Stringer  who  had  also  the  name  Elizabeth.  She  was  shown 
to  have  visited  the  testator. 

The  defendant  urged,  that  the  person  meant  by  the  will  was  the 
plaintiff's  grandmother,  Mrs.  Elizabeth  Stringer,  a  niece  of  the  testa- 
tor, with  whom  he  had  been  on  intimate  terms.  It  appeared  that  Mrs. 
Stringer  had  died  in  1848,  before  the  date  of  the  will,  and  that  the  tes- 
tator had  been  present  at  her  funeral. 

The  defendants  in  support  of  their  case  adduced  the  evidence  of  the 
solicitor  who  prepared  the  will,  which  evidence  was  to  the  following 
effect :  The  testator  had  made  a  will  in  1847,  which  contained  bequests 

1  Compare  American  Bible  Soc.  v.  Pratt,  9  Allen,  109  j  Dunham  v.  Averill,  45 
Conn.  61.  —  Ed. 
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in  precise!}'  the  same  terms  as  tliose  given  above,  at  which  time  Mrs. 
Elizabeth  Stringer  was  living  and  the  plaintiff  was  only  five  months  old. 
In  January,  1850,  the  testator  made  a  codicil,  by  which  he  revoked 
some  of  the  legacies  given  by  his  will.  In  January,  1852,  the  testator 
instructed  the  solicitor  to  prepare  a  codicil  to  make  some  alterations  in 
his  testamentary  dispositions,  having  no  reference  to  the  gifts  to  Eliza- 
beth Stringer.  The  solicitor  recommended  him  not  to  make  a  second 
codicil,  but  to  execute  a  copy  of  his  former  will  with  such  alterations 
as  were  requisite,  to  which  the  testator  assented.  The  solicitor  did  not 
know  that  Elizabeth  Stringer  was  dead,  and  altered  the  will  in  the  par- 
ticulars referred  to  by  the  testator,  and,  as  he  deposed,  neither  his 
,  attention  nor  that  of  the  testator  was  directed  to  the  fact  of  her  death.^ 
The  will  as  thus  altered  was  executed,  and  was  the  will  on  which  the 
question  arose.  The  Master  of  the  Kolls  decided  that  this  evidence 
was  not  admissible,  and  made  a  decree  in  favor  of  the  plaintiff.  The 
defendants  appealed. 

Mr.  Hoicndell  Palmer  and  Mr.  Lindley,  for  the  plaintiff,  in  support 
of  the  decree. 

Mr.  Selwyn  and  Mr.  Deane,  for  the  appellants. 

The  Lord  Chancellor  [Campbell].  I  am  of  opinion  that  there 
is  no  ground  whatever  for  this  appeal.  Looking  at  the  will,  and  at 
such  parts  of  the  evidence  as  are  plainl}-  admissible,  I  think  that  the 
plaintiff's  title  is  established.  There  was,  when  the  will  was  made,  a 
person  who  answered  sufficientlj-  the  description  of  "  my  niece  Eliza- 
beth Stringer."  It  is  true  that  her  name  was  Elizabeth  Jane,  but  it  is 
hardlj'  to  be  called  error  of  description  to  leave  out  one  of  her  Christian 
names  and  designate  her  simply  by  the  other.  She  was  a  great-grand- 
niece  ;  still  she  was  a  niece,  and  there  being  no  other  person  of  any 
similar  name  who  answered  the  description  of  niece  at  all,  she  was  natu- 
rally described  simply  as  "  niece."  At  the  time  when  the  will  was  made 
there  was  no  one  else  who  in  the  slightest  degree  answered  the  descrip- 
tion in  the  will ;  her  grandmother,  who  had  answered  it  precisel}-,  was, 
as  the  testator  well  knew,  in  her  grave  when  the  will  was  made.  As 
the  plaintiff  was  living  at  the  date  of  the  will,  was  known  to  the  testa- 

1  In  s.  c.  below  (27  Beav.  p.  37),  the  solicitor's  evidence  showed  that  the  testator's 
memory  was  considerably  impaired  at  the  time  of  his  proposing  a  second  codicil,  and  that 
the  solicitor  advised  the  course  finally  adopted  out  of  regard  to  that  fact.  The  witness 
also  said  :  "  I  was  not  myself  aware  that  Elizabeth  Stringer,  the  grandmother  of  the 
plaintiff,  was  dead,  or  I  should  have  called  the  testator's  attention  to  the  said  be(juests 
of  £20  and  Rose  Cottage,  as  two  of  those  which  pressed  for  consideration  and  altera- 
tion. No  remark  whatever  was  made  to  me  by  the  testator  in  reference  to  the  said 
bequests,  and,  as  far  as  I  can  judge,  I  believe  that  neither  the  said  bequests  to  the 
plaintiff's  father,  nor  the  death  of  Elizabeth  Stringer,  once  occurred  to  the  testator, 
though  I  have  no  doubt,  myself,  that,  by  Elizabeth  Stringer  being  named  in  the  will 
of  the  26th  day  of  May,  1847,  the  testator  intended  Elizabeth  Stringer,  the  grand- 
mother of  the  plaintiff ;  and  I  believe  that  the  bequest  of  the  £20  and  of  Rose  Cottage 
to  Elizabeth  Stringer  was  allowed  to  remain  in  the  will  of  the  13th  day  of  January, 
1852,  entirely  through  forgetfulness  and  inattention  on  the  part  of  the  testator."  —  Ed. 
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tor,  and  sufHciently  answers  the  description  contained  in  the  will,  and 
as  there  was  not  any  other  person  living,  or  whom  the  testator  could 
suppose  to  be  living,  at  the  date  of  the  will,  who  answered  that  descrip- 
tion at  all,  we  are  bound  judicially  to  hold  that  the  plaintiff  was  the 
object  of  the  testator's  bounty.  It  is  unnecessary  to  notice  the  argu- 
ment grounded  on  the  iraprobabilitj'  that  the  testator  would  leave  money 
to  buy  mourning  for  an  infant. 

The  Lobd  Justice  Knight  Bruce.  The  appeal  has  nothing  to 
recommend  it  but  the  names  of  the  distinguished  counsel  who  signed 
the  certificate,  and  it  ought,  in  my  judgment,  to  be  dismissed  with  costs. 

The  Loed  Justice  Turner  concurred. 


In  re  WOLVERTON  MORTGAGED  ESTATES. 

Chancery  Division.     1877. 
[Reported  7  Ch.  D.  197.] 

Thomas  Pavtset,  by  his  will,  dated  the  15th  of  August,  1867,  be- 
queathed a  sum  of  £600  to  his  executors  upon  trust  to  invest  it  and  to 
pay  the  income  to  his  daughter,  Rosa  Pawsey,  for  her  life,  and  on  her 
death  to  hold  the  fund  in  trust  for  the  children  of  Rosa  Pawsey  bj'  any 
husband  with  whom  she  might  intermarry,  "  other  than  and  except  Mr. 
Thomas  Fisher,  of  Bridge  Street,  Bath,"  and  subject  thereto  for  the 
testator's  son,  Edwin  Pawsey,  absolutely.  At  the  date  of  the  will 
there  lived  in  Bridge  Street,  Bath,  a  Mr.  Thomas  Fisher,  but  he  was  a 
married  man  with  a  wife  and  familj-.  The  son  of  Thomas  Fisher, 
whose  name  was  Henry  Tom  Fisher,  had  paid  his  addresses  to  the 
testator's  daughter ;  he  was  a  commercial  traveller,  and  was  often  at 
his  father's  house.'  After  the  testator's  death,  which  happened  in 
1869,  Rosa  Pawsey  married  Henry  Tom  P'isher ;  the  question  in  this 
petition  was,  whether  her  child  was  entitled  to  the  £600. 

The  fund  having  been  paid  into  Court  under  the  Trustees  Relief  Act, 
a  petition  was  presented  by  the  executors  of  the  will  for  payment  of 
it  out  to  them,  and  the  petition  was  opposed  on  behalf  of  the  child  of 
Rosa  Fisher,  who  claimed  to  be  entitled  to  it. 

Glasse,  Q.  C,  and  Campbell,  for  the  petitioners. 

It  is  absurd  to  suppose  that  the  testator  meant  to  prevent  his  daugh- 
ter marrying  Mr.  Thomas  Fisher,  a  married  man.  If  parol  evidence 
can  be  admitted,  we  can  show  that  Henry  Tom  Fisher,  his  son,  was 
paying  his  addresses  to  the  daughter,  and  that  the  testator  was  opposed 
to  his  marrying  her,  and  that  he  must  have  been  the  person  intended. 

That  parol  evidence  can  be  admitted  in  such  a  case  is  clear  from 

1  In  s.  c.  37  L.  T.  Rep.  N.  s.  573,  it  is  said  at  this  point :  "  It  was  not  shown  that 
the  testator  knew  the  name  of  the  elder  Mr.  Fisher."  —  Ed. 
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Charter  v.  Charter,  Law  Eep.  7  H.  L.  364.     Roper  on  Legacies,  ed. 
1847,  p.  148,  laid  down  the  rule  clearly-. 

Malins,  V.  C,  referred  to  Gillett  v.  Oane,  Law  Rep.  10  Eq.  29, 
where  the  name  prevailed  over  the  description. 

J.  Pearson,  Q.  C,  and  Phear,  for  the  infant  child  of  Rosa  Fisher. 

As  there  was  in  existence  a  Mr.  Thomas  Fisher,  who  precisely  cor- 
responded with  the  description  in  the  will,  no  parol  evidence  can  be 
admitted  to  show  that  the  person  so  named  and  described  in  the  will 
was  not  the  person  really  intended.  This  would  be  to  create  an  am- 
biguitj-,  when  on  the  face  of  the  instrument  there  is  none.  JBernasconi 
V.  Atkinson,  10  Hare,  345. 

MalinsI  V.  C.  The  question  here  raised  is  singular  and  not  ab- 
solutely free  from  doubt.  In-  all  these  cases  some  parol  evidence  is 
almost  alwj^ys  more  or  less  admissible  in  order  to  show  the  position  of 
affairs,  and\to  put  the  Court  in  the  position  of  the  testator  at  the  time 
of  his  death\  In  Charter  v.  Charter,  Law  Rep.  7  H.  L.  377,  Lord 
Cairns  said  :  y  In  all  cases  of  testamentary  dispositions  the  Court  has 
a  right  to  ascertain  all  the  facts  which  were  known  to  the  testator  at 
the  time  he  made  his  will,  and  thus  to  place  itself  in  the  testator's  posi- 
tion in  order  to  ascertain  the  bearing  and  application  of  the  language 
which  he  uses,  and  in  order  to  ascertain  whether  there  exists  any  per- 
son or  thing  to  which  the  whole  description  given  in  the  will  can  be 
reasonably  and  with  sufficient  certaintj-  applied."  The  executors  could 
not  believe  that  Mr.  Thomas  Fisher,  a  married  man,  was  really  in- 
tended by  the  testator.  What,  then,  could  they  do?  They  inquired 
further,  and  found  a  son  of  his,  Henry  Tom  Fisher,  who  by  the  name 
of  "  Tom  Fisher  "  was  known  to  the  testator.  "  Thomas  ''  and 
"Tom"  are  generally  forms  of  the  same  name,  and  though  Tom  was 
here  the  son's  Christian  name,  the  names  of  Thomas  and  of  Tom 
being  in  reality  only  forms  of  the  same  name,  it  is  necessary  to  adduce 
parol  evidence  of  the  state  of  circumstances  in  which  the  testator  stood 
when  he  made  his  will,  to  ascertain  which  of  the  two  Fishers  he  meant ; 
and  to  assume  that  he  meant  the  father,  Thomas  Fisher,  a  man  then  of 
fifty  years  of  age,  with  a  wife  and  family,  is  ridiculous. 

Tom  Fisher  had  been  paying  attentions  to  the  testator's  daughter, 
and  he  strongly  objected  to  her  marriage  with  him.  There,  then,  maj' 
be  found  a  clue  to  the  person  intended  by  the  testator  when  he  spoke 
of  Mr.  Thomas  Fisher.  Then,  again,  the  two  Fishers  had  the  same 
home,  and  it  was  quite  competent  for  the  executors  to  adduce  parol 
evidence  to  prove  which  of  those  two  persons  was  really  within  the 
testator's  contemplation. 

There  appear  to  be  practically  two  Thomas  Fishers  Jiving  in  Bridge 
Street,  though  one  was  christened  Tom  and  the  other  Thomas.  I  must 
take  it  as  proved  that  the  testator  meant  Tom  Fisher.  The  case  comes 
within  the  reasonable  rule  that  the  Court  must  find  out  who  are  the 
persons  answering  an  ambiguous  description.  No  doubt  where  one 
person  accurately  fulfils  the  description,  and  no  one  else  does,  you  can- 
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not  admit  parol  evidence  to  show  that  such  person  was  not  intended  ; 
but  here  there  are  two  persons  who  substantiallj',  though  not  with  per- 
fect accuracy,  come  within  the  description  of  Thomas  Fisher,  of  Bridge 
Street. 

A  question  verj-  similar  to  the  present  was  decided  in  Charter  v. 
Charter,  and  in  that  case  the  conclusion  was  arrived  at  because,  taking 
the  whole  will  together,  it  was  clear  that  the  intention  was  to  give  the 
property  to  the  son  who  resided  with  his  mother,  and  therefore,  though 
a  son  whose  name  was  Forster  was  named,  and  there  was  a  son  living 
100  miles  away  whose  name  was  William  Forster,  the  Court  held  that 
another  son,  whose  name  was  Charles,  was  intended.  Under  the  very 
peculiar  circumstances  of  this  case,  as  there  were  two  persons,  as  I  con- 
sider, within  the  description  in  the  will,  to  one  of  whom  it  was  impossi- 
ble that  the  testator's  words  could  have  applied,  I  think  I  shall  not  be 
going  out  of  the  rule  if  I  admit  the  parol  evidence ;  and  I  must  hold 
that  the  infant  respondents  are  not,  and  the  petitioners  are,  entitled  to 
the  legacy. 


GRANT  V.   GRANT. 

Exchequer  Chamber.     1870. 

[Eeported  L.  B.  5  C.  P.  727.] 

[The  facts  are  taken  from  s.  o.  L.  R.  5  C.  P.  380.]  This  was  an 
action  of  ejectment  brought  to  recover  possession  of  a  dwelling-house 
and  other  property  in  the  parish  of  Rugbj-,  and  the  following  case  was 
stated  for  the  opinion  of  the  Court  hy  the  order  of  B3-les,  J. :  — 

4.  John  Grant,  the  testator,  in  the  will  and  the  codicil  thereto,  here- 
inafter mentioned,  before  and  at  the  time  of  the  making  thereof,  and  up 
to  and  at  the  time  of  his  decease,  was  seised  in  fee  simple  of  a  mes- 
suage, dwelling-house,  buildings,  and  premises,  situate  in  the  parish  of 
Eugbj",  in  the  county  of  Warwick  (being  the  premises  sought  to  be  re- 
covered in  this  action),  wherein,  before  and  at  the  time  of  his  making 
of  the  will  and  codicil,  he  resided  and  continued  to  reside  up  to  and  at 
tlie  time  of  his  death,  and  which  by  the  will  are  expressed  to  be  devised 
under  the  words,  "  I  devise  to  my  said  nephew  Joseph  Grant,  his  heirs 
and  assigns,  the  said  house  and  premises  where  I  now  live." 

5.  John  Grant,  the  testator,  on  the  18th  day  of  February,  a.  d.  1868, 
duly  made  and  published  his  last  will,  and  on  the  21st  day  of  February, 
A.  D.  1868,  duly  made  and  published  a  certain  codicil  thereto,  which 
will  and  codicil  were  respectivelj^  duly  executed  and  attested  according 
to  law,  and  were  respectively  in  the  words  and  figures  following  (that  is 
to  say)  :  — 

"This  is  the  last  will  and  testament  of  me,  John  Grant,  of  Rugby, 
in  the  county  of  Warwick,  dealer  in  marine  stores,  as  follows  :  I  direct 
the  payment  of  my  just  debts,  funeral  expenses,  and  testamentary  ex- 
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penses.  I  bequeath  to  my  niece  Ann  Liggins  the  sum  of  £300  free  of 
legacy  duty,  and  I  devise  to  my  said  niece  Ann  Liggins,  her  heirs  and 
assigns,  my  house  in  Pennington  Street,  in  Rugby  aforesaid,  in  the 

occupation  of Hudson,  and  my  house  in  Eiley's  Court,  and  my  three 

houses  in  Gas  Street,  Rugby.  I  devise  to  my  niece  Mary  Pettifer,  her 
heirs  and  assigns,  my  five  houses  in  New  Bilton.  I  devise  to  my 
niece  Emma  Bench,  her  heirs  and  assigns,  my  house  in  Rugby  in  the 

occupation  of Preast,  my  house  at  Old  Bilton  in  the  occupation  of 

Pain,  and  my  two  remaining  houses  in  Pennington  Street  in  the 

occupation  of  Whitwell  and  Renshaw.  I  bequeath  to  mj-  nephew  Joseph 
Grant  the  sum  of  £500  and  all  the  stock  and  household  effects  in  the 
house  where  I  now  live,  and  I  devise  to  my  said  nephew  Joseph  Grant, 
his  heirs  and  assigns,  the  said  house  and  premises  where  I  now  live.  I 
devise  to  my  nephew  James  Grant,  his  heirs  and  assigns,  the  house  and 
premises  m  the  Lawford  Road  in  the  occupation  of  Lissimer,  the  miller. 
I  devise  all  other  my  real  estate,  if  any,  unto  m}-  said  nephew  Joseph 
Grant,  his  heirs  and  assigns.  I  bequeath  all  the  residue  of  mj-  personal 
estate  unto  my  said  nephew  James  Grant  absolutely.  I  appoint  my  said 
nephew  Joseph  Grant  executor  of  this  mj-  will.  In  witness  whereof  I 
have  to  this  my  last  will  and  testament  set  my  hand  this  18th  day  of 
rebruar3-,  1868.  —  John  Grant.  Signed  by  John  Grant,  the  testator,  as 
and  for  his  last  will  and  testament,  m  the  presence  of  us,  present  at 
the  same  time,  who,  at  his  request,  in  his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as  witnesses. — Richard  King, 
surgeon.  Royal  Navy,  Rugby  ;  Frederick  Fuller,  solicitor,  Rugbj-." 

7.  "  This  is  a  codicil  to  the  last  will  and  testament  of  me,  John 
Grant,  of  Rugby,  in  the  countj-  of  Warwick,  dealer  in  marine  stores, 
dated  the  18th  day  of  Februarj-,,  1868  :  —  I  appoint  my  nephew  James 
Grant  an  executor  of  my  said  will  in  conjunction  with  my  nephew 
Joseph  Grant,  and  I  devise  all  estates  vested  m  me  as  trustee  or 
mortgagee  unto  the  said  Joseph  Grant  and  James  Grant,  their  heirs 
and  assigns,  subject  to  the  equities  affecting  the  same.  In  witness 
■whereof  I  have  to  this  codicil  to  my  said  will  set  my  hand  this  21st  day 
of  February,  1868.  —  John  Grant.  Signed  by  the  said  John  Grant, 
the  testator,  as  a  codicil  to  his  last  will  and  testament,  in  the  presence 
of  us,  present  at  the  same  time,  who,  at  his  request,  in  his  presence; 
and  in  the  presence  of  each  other,  have  subscribed  our  names  as  wit- 
nesses. —  Richard  King,  surgeon.  Royal  Navy ;  Frederick  Fuller, 
solicitor,  Rugb)-." 

8.  The  testator  died  on  the  22nd  day  of  February,  in  the  year  of  our 
Lord  1868,  without  having  revoked  or  altered  the  will  or  codicil  re- 
spectively, save  so  fa^  as  relates  to  the  will  by  the  said  codicil. 

9.  The  testator's  eldest  brother,  William  Grant,  survived  the  testa- 
tor, and  was  and  is  his  heir-at-law. 

10.  The  claimant,  Joseph  Grant,  the  plaintiff  in  this  action,  is  a  son 
of  the  testator's  said  brother  William  Grant,  and  is  a  lawful  nephew  of 
the  said  testator. 
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11.  Ann  Liggins,  Mary  Pettifer,  and  Emma  Bench,  hy  the  testator 
respectivelj'  described  as  nieces  in  the  will,  are  the  daughters  of  the  tes- 
tator's brother  Thomas  Grant,  and  are  respectively  married. 

12.  James  Grant,  in  the  will  and  codicil  respectively'  described  by 
the  testator  as  his  nephew,  is  a  son  of  the  testator's  brother  Thomas 
Grant,  and  brother  of  Ann  Liggins,  Mary  Pettifer,  and  Emma  Bench. 

13.  No  brother  or  sister  of  the  testator,  except  the  said  brother  Wil- 
liam Grant,  had  a  child  named  Joseph  Grant. 

14.  The  testator,  at  the  time  of  his  making  of  the  will  and-  codicil, 
and  up  to  the  time  of  his  death,  had  neither  child,  grandchild,  or  other 
lineal  descendant. 

15.  The  testator,  in  or  about  the  year  1838,  married  Jane  Scott, 
widow,  formerly  Jane  Grant,  spinster,  who  was  his  first  cousin  ;  and  the 
defendant,  Joseph  Grant,  is  the  son  of  Joseph  Grant,  a  brother  of  the 
testator's  said  wife. 

16.  The  last-mentioned  Joseph  Grant,  the  father  of  the  defendant, 
died  about  twenty-two  j-ears  ago,  leaving  a  widow  and  his  son,  the  de- 
fendant, then  a  boy  of  three  years  old.  The  widow  died  about  fifteen 
years  ago,  whereupon  the  testator  took  the  defendant  into  his  own 
house,  and  brought  him  up,  and  he  lived  as  an  inmate  of  the  testator's 
house  till  the  death  of  the  testator,  and  assisted  him  in  the  management 
of  his  business  of  a  marine-store  dealer. 

17.  The  testator's  brother  William,  the  father  of  the  plaintiff,  has  a 
large  familj',  of  which  the  plaintiff  is  one  of  the  younger  children,  and 
the  testator  had  not  been  on  good  terms  with  or  visited  his  said  brother, 
who  lived  about  twelve  miles  from  the  testator,  for  man}'  j'ears  before  his 
death.  He  did  not  know  how  many  children  his  said  brother  had,  and  at 
the  time  he  made  his  will  did  not  know  of  the  plaintifTs  name  or  existence. 

18.  The  testator  was  in  the  habit  of  calling  the  defendant  his  nephew 
both  to  the  other  members  of  the  family  and  to  persons  not  related  to 
him,  and  the  testator  on  several  occasions  expressed  his  intention  of 
leaving  his  house  and  business  to  the  defendant,  and  also  on  several 
occasions  expressed  his  intention  that  neither  his  brother  William  nor 
the  family  of  his"  brother  WiUiam  should  have  an}'  of  his  property. 

19.  The  will  was  prepared  by  Mr.  Fuller,  a  solicitor  at  Rugby,  who 
took  his  instructions  from  testator  on  his  death-bed,  and  who  did  not 
know  any  of  the  testator's  relations,  except  the  Joseph  Grant  wl^o 
lived  with  him,  and  in  giving  him  instructions  to  prepare  the  will  the 
testator  said  that  it  was  his  intention  that  neither  his  brother  Williaipi 
nor  any  of  his  family  should  have  anything,  as  he  had  lent  both  him  and 
his  elder  sons  money  which  he  had  not  been  repaid,  and  he  considered 
they  had  had  their  share  of  his  property  in  that  way.  He  also  told  Mr. 
Fuller  that  he  wished  to  give  his  nephew  Joe  his  house  in  which  the 
testator  lived,  his  stock  in  trade,  and  £500  to  enable  him  to  continue 
carrying  on  the  business,  and  wished  him  to  be  his  executor.  Mr. 
Fuller  asked  the  testator  if  by  his  nephew  Joe  he  meant  the  person  who 
lived  with  him  and  helped  him  in  his  businessj  and  he  said,  "  Yes;  I 
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mean  him  downstairs  ;  "  and  he  wished  to  give  him  the  house  and  busi- 
ness, as  he  had  lived  so  long  with  him,  and  helped  him  so  much  in  his 
business.  Mr.  Fuller  asked  the  testator  if  the  person  he  called  Joe  was 
his  nephew,  and  the  testator  replied  that  he  was. 

21.  The  defendant,  Joseph  Grant,  is  in  possession  of  the  messuage, 
dwelling-house,  outbuildings,  and  premises,  the  subject  of  this  action  of 
ejectment. 

22.  The  Court  was  to  be  at  liberty  to  draw  inferences  of  fact  which 
a  jury  ought  to  draw,  and  the  facts  stated  in  the  15th,  16th,  17th,  I8th, 
and  19th  paragraphs  of  this  case  were  so  stated,  after  protest  by  the 
plaintiff,  that  they  should  not  have  been  inserted  herein,  and  the  ques- 
tion of  the  admissibility  of  the  whole  or  any  part  of  the  facts  in  such 
paragraphs  contained  was  reserved  for  the  decision  of  the  Court. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
Joseph  Grant,  the  plaintiff,  was  entitled  to  the  said  messuage,  dwelling- 
_  house,  and  premises  under  the  above  devise. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas  in  favor  of 
the  defendant.     L.  R.  5  C.  P.  380. 

June  22.  Quain,  Q.  C.  (Grove  Chapman  with  him),  for  the  plain- 
tiff. If  the  evidence  set  out  in  the  special  case  was  admissible,  there 
can  be  no  doubt  that  the  testator  intended  to  give  the  estate  in  ques- 
tion to  the  defendant.  .  In  construing  a  will,  however,  the  Courts  will 
adhere  to  general  rules  of  interpretation,  rather  than  look  for  the  par- 
ticular intention  in  each  individual  case  :  per  Tindal,  C.  J.,  in  Doe  d. 
Clarke  v.  Ziudlam,  7  Bing.  275,  279.  Where  the  language  of  the  will 
is  such  that  it  may  refer  to  either  of  two  persons  or  two  subject-matters, 
parol  evidence  is  admissible  to  show  which  person  or  thing  the  testator 
intended ;  but,  where  one  of  them  completely  answers  to  and  com- 
pletely fills  up  the  description  in  the  will,  in  its  ordinary  and  strict 
meaning,  parol  evidence  is  not  admissible  to  show  that  the  testator 
meant  something  else.  "  In  expounding  a  will,  the  Court  is  to  ascer- 
tain, not  what  the  testator  actually  intended,  as  contradistinguished 
from  what  his  words  express,  but  what  is  the  meaning  of  the  words  he 
has  used  ;  "  per  Parke,  B.,  in  Doe  d.  Owillim  v.  Gwillim,  5  B.  &  Ad. 
122,  129.  In  Hickman  v.  Carstairs,  5  B.  &  Ad.  651,  663,  Lord  Den- 
man  applies  the  same  doctrine  to  the  construction  of  a  policj'  of  insur- 
ance. The  rule  is  similarly  laid  down  bj'  Lord  Wensleydale  in  Grei/  v. 
J^earson,  6  H.  L.  61,  106.  And  it  is  consistent  with  Propositions,  1, 
2,  3,  7,  of  Wigram  on  Extrinsic  Evidence  (3d  ed.  pp.  15,  17,  42). 

[Blackburn,  J.,  referred  to  Blackburn's  Contract  of  Sale,  p.  49, 
where  the  rule  upon  this  subject  is  thus  stated :  "  The  general  rule 
seems  to  be,  that  all  facts  are  admissible  which  tend  to  show  the  sense 
the  words  bear  with  reference  to  the  surrounding  circumstances  of  and 
concerning  which  the  words  were  used,  but  that  such  facts  as  only  tend 
to  show  that  the  writer  intended  to  use  words  bearing  a  particular 
sense  are  to  be  rejected."  To  this  at  p.  50  is  added  the  following 
note  :  "  The  principles  of  the  rules  of  law  regulating  the  admissibility 
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of  extrinsic  evidence  to  aid  the  construction  of  wills  and  of  contracts 
required  to  be  in  writing,  seem  to  be  the  same.  But,  in  appljnng 
them,  it  seems  necessarj'  to  bear  in, mind  that  there  is  a  distinction  be- 
tween the  two  classes  of  instruments.  The  will  is  the  language  of  the 
testator,  soliloquizing,  if  one  maj'  use  the  phrase,  and  the  Court  in  coi>^ 
struing  his  language  may  properly  take  into  account  all  that  he  knew 
at  the  time,  in  order  to  see  in  what  sense  the  words  were  used.  But  the 
language  used  in  a  contract  is  the  language  used  to  another  in  the 
course  of  an  isolated  transaction,  and  the  words  must  take  their  mean- 
ing from  those  things  of  and  concerning  which  they  are  used,  and  those 
only.  This  does  not  affect  the  law,  but  it  is  of  some  consequence  in  the 
application  of  it,  as  it  narrows  the  field  of  inquiry."  No  authorit3'  is 
referred  to  for  the  proposition ;  but  such  was  then  my  opinion,  and  I 
still  think  the  same.] 

There  is  nothing  in  the  contextT  here  to  show  that  the  testator  used 
the  expression  "my  nephew  Joseph  Grant"  in  any  other  than  its 
strict  primary  sense.  The  authorities  are  numerous  to  show  that  the 
construction  of  a  will  on  the  facd  of  it  free  from  ambiguity  is  not  to  be 
influenced  by  parol  evidence  of  actual  intention.  JSeautnont  v.  Fell,  2 
P.  Wms.  141  ;  Doe  d.  Chichester  v.  Oxenhani,  3  Taunt.  147  ;  Doe  d. 
Gord  V.  JVeeds,  2  M.  &  W.  129 ;  Doe  d.  Hiscocks  v.  Jliscocks,  5  M. 
&  W".  363  ;  Mounsey  v.  Blamire,  4  Buss.  384 ;  Miller  v.  Travers,  8 
Bing.  244  ;  Doe  d.  A^hforth  v.  Bower,  3  B.  &  Ad.  453.  None  of  the 
•parol  evidence  here  was  admissible. 

Wills  {Field,  Q.  C,  with  him),  contra,  was  not  called  upon. 

Kelly,  C.  B.  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  affirmed.  The  testator  by  his  will  has  made 
a  devise  in  these  terms  :  "I  bequeath  to  my  nephew  Joseph  Grant  the 
sum  of  £500,  and  all  the  stock  and  household  effects  in  the  house 
where  I  now  live ;  and  I  devise  to  my  said  nephew  Joseph  Grant,  his 
heirs  and  assigns,  the  said  house  and  premises  where  I  now  live." 
Then  in  a  codicil  he  expresses  himself  thus,  after  referring  to  the  will : 
''I  appoint  my  nephew  James  Grant  an  executor  of  my  said  will,  in 
conjunction  with  my  nephew  Joseph  Grant ;  and  I  devise  all  estates 
vested  in  me  as  trustee  or  mortgagee  unto  the  said  Joseph  Grant  and 
James  Grant,  their  heirs  and  assigns,  subject  to  the  equities  affecting 
the  same."  An  action  of  ejectment  being  brought  to  recover  the  land 
in  question,  the  defendant  appears  to  defend ;  and  the  case  stands 
thus :  There  are  two  persons  in  existence  to  whom  the  description  in 
the  will  "  my  nephew  Joseph  Grant  "  might  properly  be  applied  ;  and 
accordingly  evidence  is  entered  into,  to  which  for  the  purpose  of  raising 
the  question  I  see  no  objection.  That  evidence  in  substance  amounts 
to  this,  that,  at  the  time  of  his  death,  the  testator  had  a  brother  Wil- 
liam who  had  a  son  named  Joseph ;  and  that  the  testator's  wife  also 
had  a  brother  who  had  a  son  named  Joseph  Grant ;  so  that  there  were 
two  persons  either  of  whom  might  in  a  certain  sense  come  within  the 
terms  of  the  will ;  and  the  question  is,  to  which  of  the  two  the  testator 
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intended  to  leave  the  property.'     No  doubt  this  is  a  latent  ambigultj- ; 
and,  on  its  appearing  that  there  are  two  persons  who  in  different  senses 
and  different  meanings  of  the  word  were  nephews  of  the  testator,  the 
question  is  whether  evidence  is  admissible,  and  to  what  extent,  to  show 
which  of  them  the  testator  meant.     It  is  impossible  to  deny,  without 
reference  to  more  than  our  own  knowledge  of  the  English  language  and 
the  sense  in  which  words  are  ordinarilj'  used,  that  each  of  these  per- 
sons ma}-  without  doing  any  violence  to  the  language  of  the  will,  come 
within  the  description.     It  is  true  that  perhaps  the  more  strict  and 
accurate  meaning  of  "nephew"  is,  a  brother's  or  a  sister's  son.     But 
we  all  know  that  it  is  as  commonly  used  to  describe  the  son  of  a  wife's 
brother  or  sister.      When,  therefore,  we  find  a  word  thus  susceptible  of 
two  meanings,  is  it  not  competent  to  us  to  enter  into  evidence  to  see 
what  the  testator  really  did  intend  ?     Many  cases  have  been  referred  to 
for  the  purpose  of  showing  that,  wh'ere  the  language  of  a  will  may  have 
effective  operation  without  anj'  extrinsic  evidence  to  explain  it,  such 
evidence   is  inadmissible ;  as  in  Doe  d.   Chichester  v.    Oxenham,  3 
Taunt.  147,  where  the  devise  was  of  "my  estate  of  Asliton,"  and,  the 
testator  having  a  maternal  estate  comprehending  a  manor  and  capital 
farm  and  lands  in  the  parish  of  Ashton,  as  well  as  several  other  estates, 
some  in  the  adjacent  parishes,  some  ten  and  fifteen  miles  distant,  it  was 
held  that  evidence  was  not  admissible  to  show  that  he  was  accustomed 
to  call  all  his  maternal  estate  his  Ashton  estate,  to  raise  the  inference 
that  he  meant  to  devise  the  whole  bj-  that  name.     M}'  estate  of  Ashton 
may  very  well  mean  my  estate  in  the  parish  of  Ashton,  and  may  be 
altogether  inapplicable  to  any  estate  in  another  parish.     But,  when  we 
come  to  consider  who  was  intended  b\-  the  testator  when  he  spoke  of 
his  "  nephew  Joseph  Grant,"  and  the  Court  has  to  determine  which  of 
two  persons  bearing  the  same  name,  and  standing  in  the  same  relation 
in  a  popular  sense  to  the  testator,  is  the  person  intended,  extrinsic  evi- 
dence must  be  resorted  to  for  that  purpose.     Sir  James  Wigram  in  his 
Treatise  on  Extrinsic  Evidence,  s.  184,  referring  to  Miller  v.  Travers, 
8  Bing.  244,  Doe  d.  Gord  v.  JVeeds,  2  M.  &  W.  129,  and  Hiscocks  v. 
Hiscocks,  5  M.  &  W.  363,  says  :  "  From  these  judgments  it  will  appear 
that  the  decisions  have  affirmed  the  doctrine  that,  where  the  description 
in  the  will  of  the  person  or  thing  intended  is  applicable  with  legal  cer- 
tainty to  each  of  several  subjects,  extrinsic  evidence  is  admissible  to 
prove  which  of  such  subjects  was  intended  by  the  testator."     It  is  im- 
possible to  deny  that  "  nephew"  may  with  legal  certainty  be  applicable 
either  to  the  son  of  a  brother  or  sister,  or  to  the  son  of  the  wife's 
brother  or  sister.     The  consequence  is  that  we  are  obliged  to  have  re- 
course to  the  extrinsic  evidence,   so  far  as  by  the  rules  of  law  it  is 
admissible,  in  order  to  see  which  of  the  two  persons  who  fulfil  the 
description  was  the  person  Intended.     The  whole  of  the  evidence  here 
is  objected  to  as  inadmissible.     It  is  impossible  to  reject  evidence  of 
the  relation  in  which  the  plaintiff  and  defendant  respectively  stood  to 
the  testator ;  and,  when  we  have  the  two  before  us,  what  is  to  deter- 
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mine  us  as  to  which  of  them  the  description  applies  to.  I  at  once  pass 
over  the  evidence  set  forth  in  paragraphs  18  and  19.  L.  R.  5  C.  P.  383. 
I  am  far  from  wishing  to  throw  a  doubt  upon  its  admissibility ;  but  I 
do  not  think,  sitting  here  as  a  Court  of  Appeal,  we  ought  unnecessarii}' 
to  decide  a  question  which  may  be  open  to  some  doubt.  But,  when  we 
look  at  paragraphs  16  and  17,  and  especially  at  the  latter,  I  cannot 
entertain  a  doubt  that  that  evidence  is  admissible.  It  appears  that  the 
plaintiff  was  the  son  of  the  testator's  brother  William,  of  whose  name 
and  existence  the  testator  was  ignorant  at  the  time  he  made  his  will ; 
and  that,  on  the  other  hand,  the  defendant,  the  son  of  his  wife's 
brother,  had  been  brought  up  by  the  testator  as  a  member  of  his 
family,  and  assisted  him  in  the  management  of  his  business.  The 
defendant  had  long  been  the  object  of  the  testator's  affection  and 
regard.  Under  these  circumstances,  we  are  called  upon  to  exclude 
this,  the  only  evidence  which  could  be  given  to  show  which  of  the  two 
the  testator  meant  by  his  nephew  Joseph  Grant,  on  the  ground  that  the 
two  were  not  equally  in  a  strict  legal  sense  nephews  of  the  testator.  T 
see  no  authority  for  saying  that  there  must  be  an  absolute  equality  in 
the  applicability  of  a  description  before  extrinsic  evidence  can  be  let  in. 
On  the  contrary,  I  find  abundance  of  authority  that,  if  the  description 
applies  with  legal  certainty  to  more  than  one  person,  such  evidence  is 
admissible.  Reading  the  will  with  the  aid  of  that  evidence  which  1  con- 
ceive to  be  beyond  all  question  admissible,  I  entertain  no  doubt  what- 
ever that  the  defendant  was  the  object  of  the  testator's  bountj',  and 
comes  strictly  within  the  description  in  the  will.  For  these  reasons,  I 
think  the  judgment  of  the  Court  of  Common  Pleas  should  be  affirmed. 

Martin,  B.  I  am  of  the  same  opinion.  The  devise  which  we  are 
called  upon  to  construe  is  in  these  terms:  "I  devise  to  my  nephew 
Joseph  Grant,  his  heirs  and  assigns,  the  house  and  premises  where  I 
now  hve."  In  itself  the  language  of  that  devise  is  clear  and  plain.  The 
difficultj',  if  there  be  one,  arises  from  the  fact  of  tliere  being  two  per- 
sons of  the  name  of  Joseph  Grant  who  stood  in  the  relation  of  nephew 
to  the  testator,  one  being  the  son  of  his  brother,  the  other  the  son  of 
his  wife's  brother.  Both  are  in  common  understanding  and  according 
to  ordinary  experience  treated  as  nephews.  That  being  so,  what  is  the 
rule  of  law  ?  The  distinction  between  a  latent  ambiguity  and  a  patent 
ambiguity  is  well  put  in  Starkie  on  Evidence,  3rd  ed.  vol.  3,  p.  755, 
4th  ed.  p.  652  :  "An  important  distinction  has  already  been  adverted 
to  between  ambiguities  which  are  apparent  on  the  face  of  an  instru- 
ment, and'  those  which  arise  merely  extrinsically  in  the  application  of 
an  instrument  of  clear  and  definite  intrinsic  meaning  to  doubtful 
subject-matter.  An  ambiguity  apparent  on  reading  an  instrument  is 
termed  ambiguitas  patens  ;  that  which  arises  merely  upon  its  applica- 
tion, amhiguitas  latens.  The  general  rule  of  law  is,  that  the  latter 
species  of  ambiguity  may  be  removed  by  means  of  parol  evidence,  the 
maxim  being,  Ambiguitas  verborum  latens  verificatione  suppletur ; 
nam  quod  ex  facto  oritur  ambiguum  verijicatione  facti  toUitur.     On 
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the  other  hand,  it  is  a  settled  rule  that  such  evidence  is  inadmissible  to 
explain  an  ambiguity  apparent  on  the  face  of  the  instrument."  After- 
wards, at  p.  768,  he  says  (4th  ed.  p.  679):  "  In  the  next  place,  it  is 
alwaj'S  necessarily  a  matter  of  extrinsic  evidence  to  applj'  the  terms  of  an 
instrument  to  a  particular  subject-matter  the  existence  of  which  is  also 
matter  of  proof.  A  difficulty  in  this  case  occurs,  where,  although  the 
terms  of  the  instrument  be  sufficiently  definite  and  distinct,  the  objects 
to  which  it  is  to  be  applied  are  not  equally  so,  and  where  it  is  doubtful 
whether  the  description  applies  at  all  to  the  particular  object  pointed 
out  by  the  evidence,  or  whether  it  is  not  equallj-  applicable  to  several 
distinct  objects."  He  goes  on  to  give  an  instance  which  is  identical 
with  the  present  case :  "  The  general  rule  has  already  been  adverted  to, 
that  a  latent  ambiguity  (that  is,  an  ambiguity  arising  from  extrinsic 
evidence)  may  be  removed  by  extrinsic  evidence.  The  illustration 
most  usually  given  of  the  ope,ration  of  this  rule  is  that  of  a  description 
in  a  will  of  a  devisee,  or  of  an  estate,  where  it  turns  out  that  there  are 
two  persons,  or  two  estates,  of  the  same  name  and  description.  Where 
the  testatrix  devised  an  estate  to  John  Cluer,  and  there  were  two  per- 
sons, father  and  son,  of  that  name,  evidence  was  admitted  to  show  that 
John  Cluer  the  son  was  meant."  Jones  v.  Newman,  1  W.  Bla.  60. 
He  also  refers  to  Lord  Cheney's  Case,  5  Co.  Rep.  58  b.  Here  is  a 
latent  ambiguity  when  it  appears  that  there  are  two  persons  who  an- 
swer the  description  of  "my  nephew  Joseph  Grant."  Extrinsic  evi- 
dence is  clearly  admissible  to  show  which  nephew  the  testator  meant. 
The  evidence  shows  that  the  testator  knew  neither  the  name  nor  the 
existence  of  the  plaintiff ;  but  that  he  had  adopted  the  defendant  at  a 
very  earlj-  age,  brought  him  up  as  a  member  of  his  family-,  and  had 
long  had  his  services  in  the  management  of  his  business.  In  the  teeth 
of  this  evidence,  we  are  asked  to  give  judgment  in  favor  of  a  man  who 
clearly  was  never  intended  to  be  the  object  of  the  testator's  bounty.  I 
think  we  ought  not  to  do  so. 

Channell,  B.  I  am  clearly  of  opinion  that  both  the  judgment  of 
Lord  Penzance,  L.  R.  2  P.  &  D.  8,  and  that  of  the  Court  of  Com- 
mon Pleas,  L.  R.  5  C.  P.  380,  were  right.  As  three  Courts  are  now 
unanimous  in  this  view,  it  is  to  be  hoped  that  there  will  be  an  end  of 
this  litigation. 

Blackburn,  J.  I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed.  I  entirely  agree  with  my  Brother 
Martin  that  there  can  be  no  moral  doubt  of  the  propriety'  of  the  deci- 
sion ;  but  I  come  to  the  conclusion  that  the  plaintiff  is  not  entitled  to 
recover,  according  to  the  rules  of  law.  I  would  point  out  in  a  few 
words  what  I  conceive  to  be  the  ground  of  the  plaintiff's  claim.  Mr. 
Quain  very  properly  admitted  that  the  evidence  set  out  in  the  case,  if 
admissible,  was  conclusive  against  him  ;  but  he  relied  upon  the  fact  of 
the  written  will  leaving  the  property  unambiguously  to  the  testator's 
nephew  Joseph  Grant,  and  he  insisted  that  no  evidence  was  admissible 
to  show  that  the  testator  meant  his  wife's  nephew  Joseph  Grant.      The 
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onl}-  authoritj'  he  quoted  for  that  was  the  second  proposition  in  Sir 
James  Wigram's  work  on  Extrinsic  Evidence.  All  the  rest  has  no  ap- 
plication whatever.  That  proposition  is  as  follows :  "  Where  there  is 
nothing  in  the  context  of  a.  will  from  which  it  is  apparent  that  a  testa- 
tor has  used  the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primarj-  sense,  and  where  his  words  so  interpreted 
are  sensible  with  reference  to  extrinsic  circumstances,  it  is  an  inflexible 
rule  of  construction  that  the  words  of  the  will  shall  be  interpreted  in 
their  strict  and  primary  sense,  and  in  no  other,  although  they  maj'  be 
capable  of  some  popular  or  secondary  interpretation,  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or 
secondary  sense  be  tendered."  Reading  that  proposition  with  reference 
to  the  Introductory  Observations  at  pp.  7-9,  the  piirase  "evidence  of 
intention  "  expresses  exactly  the  opinion  which  I  have  alwaj's  enter- 
tained upon  this  subject.  "The  question  in  expounding  a  will,"  he 
aaj's,  "  is,  not  what  the  testator  meant,  as  distinguished  from  what  his 
words  express,  but  simplj'  what  is  the  meaning  of  his  words.  And  ex- 
trinsic evidence  in  aid  of  the  exposition  of  his  will  must  be  admissible 
or  inadmissible  with  reference  to  its  bearing  upon  the  issue  which  this 
question  raises.''  The  facts  disclosed  by  the  evidence  set  out  in  para- 
graphs 15,  16,  and  17  of  the  special  case,  are  abiindantlj-  sufficient  to 
satisfy  any  rational  person  that  the  testator  intended  to  leave  the  estate 
to  his  wife's  nephew.  But  Mr.  Quain  insists  that  it  is  an  inflexible 
principle  of  law  that,  if  the  words  of  a  will  have  a  strict  primary  sense, 
evidence  is  not  admissible  to  show  that  the  testator  meant  to  use  them 
in  any  other  sense  ;  and  that  here  "  nephew,"  in  its  strict  primaiy 
sense,  importing  the  son  of  a  brother  or  sister,  it  was  not  competent  to 
the  defendant  to  show  that  the  testator  intended  his  wife's  nephew. 
Most  if  not  all  the  cases  cited  by  Mr.  Quain  where  extrinsic  evidence 
was  rejected  were  cases  where  it  was  offered  for  the  purpose  of  showing 
what  was  the  intention  of  the  testator.  In  Miller  v.  Travers,  8  Bing. 
244,  the  devise  was  of  all  the  testator's  freehold  estates  in  the  county  of 
Limerick,  and  in  the  city  and  count}-  of  the  citj'  of  Limerick.  The 
testator  had  no  estates  in  the  countj-  of  Limerick,  but  a  small  estate  in 
the  city  of  Limerick  inadequate  to  meet  the  charges  in  the  will,  and 
estates  in  the  county-  of  Clare  not  mentioned  in  the  will.  And  it  was 
held  that  the  devisee  could  not  be  allowed  to  show  by  parol  evidence 
that  the  estates  in  the  county  of  Clare  were  devised  to  him  in  the  draft 
of  the  will ;  that  the  draft  was  sent  to  a  conve^'ancer  to  make  certain 
alterations  not  affecting  the  estates  in  the  county  of  Clare  ;  that  he  by 
mistake  erased  the  words  "county  of  Clare;  "  aud  that  the  testator, 
after  keeping  the  altered  will  by  him  for  some  time,  executed  it  without 
adverting  to  the  alteration  as  to  the  count}-  of  Clare.  There,  proof  of 
the  mistake  would  be  evidence  of  intention,  and  therefore  properly  re- 
jected. There  is  another  case  in  the  House  of  Lords  to  the  same  effect, 
namely,  Langston  v.  Langston,  8  Bli.  167  ;  2  CI.  &  F.  194.  Tiiere 
the  testator  devised  his  manors,  &c.,  to  trustees  upon  trust  to  convey 
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the  same  to  the  use  of  I.  H.  L.  (his  eldest  son)  for  life,  with  remainder 
to  the  use  of  the  second,  third,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  I.  H.  L.  severally  and  successiveh',  &e.,  in  tail 
male,  remainder  to  the  use  of  the  devisor's  second  and  other  sons  suc- 
cessively, &c.  The  Vice  Chancellor  (Sir  John  Leach),  after  having 
sent  eases  for  the  opinions  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas,  held,  m  conformity  with  the  opinion  of  the  last-mentioned  Court, 
that,  from  the  whole  tenor  of  the  will,  the  first  son  of  I.  H.  L.  was  en- 
titled to  have  an  estate-tail  in  the  demised  manors,  expectant  on  the 
death  of  his  father,  limited  to  him  in  the  convej-ancc  directed  to  be 
made  to  the  trustees  ;  and  that  decree  was  affirmed  bj-  the  House  of 
Lords.  It  appeared  in  the  course  of  the  argument  of  that  case  in  the 
House  of  Lords  that  a  mistake  had  occurred  in  the  engrossment  of  the 
will,  the  copying-clerk  having  omitted  an  entire  line  in  the  draft ;  and  I 
have  always  entertained  a  notion  that  the  sight  of  the  draft  had  some- 
thing to  do  with  the  decision.  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129, 
introduces  another  principle,  which  is  this,  that  if,  after  having  got  the 
explanatory  evidence,  the  will  would  be  void  for  uncertaintj',  tiiere  evi- 
dence of  intention  may  be  given  to  solve  the  ambiguity.  Doe  d.  His- 
cocks  V.  Hiscocks,  5  M.  &  W.  363,  is  another  example  of  that.  Lord 
Abinger,  in  delivering  the  judgment  of  the  Court,  there  says  (5  M.  & 
W.  at  p.  368)  :  "There  is  but  one  case  in  which  it  appears  to  us  that 
this  sort  of  evidence  of  intention  can  properly  be  admitted,  and  that  is 
where  the  meaning  of  the  testator's  words  is  neither  ambiguous  nor  ob- 
scure, and  where  the  devise  is  on  the  face  of  it  perfect  and  intelligible ; 
but,  from  some  of  the  circumstances  admitted  in  proof,  an  ambiguit}' 
arises  as  to  which  of  the  two  or  more  things,  or  which  of  the  two  or 
more  persons  (each  answering  the  words  in  the  will),  the  testator  in- 
tended to  express.  Thus,  if  a  testator  devises  his  manor  of  S.  to  A.  B., 
and  has  two  manors,  of  North  S.  and  South  S.,  it  being  clear  he  means 
to  devise  one  only,  whereas  both  are  equally  denoted  bj'  the  words  he 
has  used,  in  that  case  there  is  what  Lord  Bacon  (Bacon's  Maxims,  25) 
calls  '  ai  equivocation,'  i.  e.  the  words  equally  applv  to  either  manor, 
and  evidence  of  previous  intention  may  be  received  to  solve  this  latent 
ambiguity  ;  for  the  intention  shows  what  he  meant  to  do ;  and,  when 
you  know  that,  j'ou  immediately  perceive  that  he  has  done  it  by  the 
general  words  he  has  used,  which,  in  their  ordinary  sense,  may  prop- 
erly bear  that  construction."  In  Doe  d.  Mscocks  v.  Hiscocks,  5  M.  & 
W.  363,  evidence  of  intention  was  rejected  because  no  proper  case  was 
made  for  its  reception  ;  in  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129,  the 
evidence  was  admitted,  and  properh-  admitted,  for  the  reason  already 
stated.  So,  in  Doe  d.  Oxenham  v.  Chichester,  4  Dow,  65,  the  evi- 
dence which  was  rejected  was  evidence  of  intention,  in  the  sense  in 
which  that  term  is  used  by  Sir  James  Wigram.  Apart  from  the  facts 
set  out  in  par.  18,' L.  R.  5  C.  P.  383  (upon  which  the  Court  below 
place  some  reliance),  and  those  set  out  in  par.  19,'  as  to  the  admissi- 
bility of  which  I  entertain  some  doubt,  as  at  present  advised,  there  was 

1  Ante,  973. 
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ample  explanatory  evidence  to  warrant  the  judgment  of  the  Court  be- 
low. I  therefore  agree  with  the  rest  of  the  Court  in  thinking  that  the 
judgment  should  be  affirmed. 

Melloe,  J.  1  am  of  the  same  opinion.  I  am  content  to  rest  my 
judgment  upon  the  passage  read  by  the  Lord  Chief  Baron  from  Sir 
James  Wigram's  excellent  treatise,  which  seems  to  me  to  lay  down  a 
clear  and  sound  rule  of  law.  As  was  said  by  Parke,  B.,  in  Doe  d. 
Gordv.  Needs,  2  M.  &  W.  129,  140,  "The  evidence  of  the  declara- 
tions of  the  testator  has  not  the  effect  of  varying  the  instrument  in  any 
way  whatever ;  it  only  enables  the  Court  to  reject  one  of  the  subjects 
or  objects  to  which  the  description  in  the  will  applies,  and  to  determine 
which  of  the  two  the  devisor  understood  to  be  signified  by  the  descrip- 
tion which  he  used  in  the  will."  That  appears  to  me  to  be  consistent 
equally  with  plain  sense  and  law. 

Cleasby,  B.  It  appears  that  the  testator  had  a  nephew  Joseph 
Grant,  who  was  the  son  of  his  deceased  brother.  It  so  happened  that 
his  wife  also  had  a  nephew  whose  name  was  Joseph  Grant.  By  his  will 
the  testator  bequeathed  to  his  "  nephew  Joseph  Grant"  £500  and  all 
the  stock  and  household  effects  in  the  house  where  he  then  lived ;  and 
then  he  proceeds,  "  and  I  devise  to  my  said  nephew  Joseph  Grant,  his 
heirs  and  assigns,  th^  said  house  and  premises  where  I  now  live ; "  and 
he  appoints  his  said  nephew  Joseph  Grant  his  executor.  If  there  had 
been  no  other  person  in  existence  besides  the  plaintiff,  the  son  of  the 
testator's  deceased  brother,  who  answered  to  the  description  of  ' '  my 
nephew  Joseph  Grant,"  the  property  would  unquestionably  have  gone 
to  him.  But,  when  it  appeared  that  there  were  two  persons  who  an- 
swered to  that  description,  the  one  the  son  of  the  testator's  brother,  the 
other  the  son  of  his  wife's  brother,  a  latent  ambiguity  was  disclosed,  to 
solve  which  it  became  necessary  to  resort  to  extraneous  evidence.  I 
agree  with  the  rest  of  the  Court  that  there  was  abundant  extrinsic  evi- 
dence, which  was  clearly  admissible,  to  show  that  the  wife's  nephew  — 
the  only  person  known  to  him  who  answered  to  the  description  of  "  my 
nephew  Joseph  Grant "  —  was  the  object  of  the  testator's  bounty. 

Judgment  affirmed.^ 

^  Compare  Cloak  v.  Hammond,  34  Ch.  D.  255. 

"  I  am  inelined  to  think  tliat,  in  ordinary  cases,  it  is  next  to  impossible  to  shut  out 
all  inference  of  intention  until  the  possibility  of  accepting  the  terms  in  their  literal 
signification  has  been  determined.  The  rule  which  excludes  an  inferential  interpre- 
tation of  an  unambiguous  text,  unless  the  primary  sense  leads  to  an  inconsistency  or  ab- 
surdity, is  found,  when  liberally  construed,  to  proceed  upon  premises  which,  from  the 
nature  of  the  case,  are  at  the  outset  in  dispute.  First,  the  words  of  the  text  must  be 
shown  to  admit  only  of  one  meaning;  or,  at  the  least,  not  to  be  intelligible  in  a  second 
sense  without  some  sacrifice  of  their  ordinary  signification  or  grammatical  construction. 
Secondly,  the  proper  sense  thus  ascertained  must  be  in  harmony  with  the  context, 
and  with  the  entire  scheme  of  the  instrument.  Thirdly,  as  applied  to  the  testator's 
circumstances,  it  must  lead  to  no  absurdity  or  glaring  improbability.  Now,  it  is  pre- 
cisely xipon  these  three  fields  that  the  battle  of  interpretation  is  fought;  and  it  is- 
not  until'  the  contest  upon  these  points  is  decided  that  it  is  clearly  seen  how  far  the 
principle  is  fairly  applicable. 

"  Neither  can  I  concede  that  if  inferential  interpretation,  whether  founded  upon  intrin- 
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CHARTER   V.   CHARTER. 
House  of  Lokds.     1874. 
[Reported  L.  R.  7  S.  L.  364.] 

This  was  an  appeal  against  a  decision  of  Lord  Penzance,  by  which  a 
probate  previouslj'  granted  had  been  recalled. 

The  appellant  was  the  elder,  the  respondent  the  younger,  son  of 
one  Forster  Charter,  a  farmer,  of  Woodburn  Hill,  in  the  county  of 
Northumberland.  On  the  23d  of  June,  1859,  the  testator,  Forster 
Charter,  i-equested  the  Rev.  Mr.  Kell,  then  the  vicar  of  his  parish,  to 
draw  up  his  will.  That  gentleman,  although  not  personallj-  acquainted 
with  the  testator's  family,  consented  to  do  so.  He  drew  up  a  will,  which 
appeared  to  have  been  executed  on  the  same  day  when  it  was  drawn  up, 
and  of  which  the  following  are  the  important  parts  :  "1  herebj-  nomi- 
nate and  appoint  my  son,  Forster  Charter,  as  the  executor  of  this  my 

sic  or  upon  extrinsic  indicia  of  intention,  is  thus  admitted  without  the  restraint  of  any 
technical  rule,  the  principle  which  asserts  the  incontestable  authority  of  the  direct  evi- 
dence  of  intention,  furnished  by  the  text  itself,  is  seriously  compromised.  The  words 
are  still  the  principal  index  of  intention,  and  their  ordinary  signification  and  gram- 
matical construction  are  adopted,  unless  the  context  and  collateral  circumstances  are 
such  as  to  convince  the  interpreter  that  the  intended  meaning  was  otherwise.  Non 
aliter  a  signifieaHone  verborum  receditur  quam  cum  manifestvm  eat  aliud  sensisse  tes- 
tatorem.  Dig.  lib.  32;  De  Leg.  lib.  3,  1.  69.  Can  we,  after  all,  adopt  any  more  pre- 
cise formula  without  risking  a  more  important  princijile  and  sacrificing  the  spirit  to 
the  letter?"  —  Nichols,  Extr.  Ev.  in  the  Intei-preiation  of  Wills,  2  Juridical  Soc. 
Papers,  p.  374.     ^e  Cole  v.  Rawlinson,  1  Salk.  234. 

In  Allgood  o.  Blake,  L.  R.  8  Ex.  160  (1873),  Blackburn,  J.  (for  the  Court), 
said:  "The  general  rule  is,  that  in  construing  a  will  the  Court  is  entitled  to  put 
itself  in  the  position  of  the  testator,  and  to  consider  all  material  facts  and  circum- 
stances known  to  the  testator  with  reference  to  which  he  is  to  be  taken  to  have  used 
the  words  in  the  will,  and  then  to  declare  what  is  the  intention  evidenced  by  the  words 
used  with  reference  to  those  facts  and  circumstances  which  were  (or  ought  to  have  been) 
in  the  mind  of  the  testator  when  he  used  those  words.  As  is  said  in  Wigram  on  Ex- 
trinsic Evidence,  p.  9 :  'The  (question  in  expounding  a  will  is,  not  what  the  testator 
meant,  as  distinguished  from  what  his  words  express,  but  simply  what  is  the  meaning 
of  his  words.'  But  we  think  that  the  meaning  of  words  varies  according  to  the  circum- 
stances of  and  concerning  which  they  are  used. 

"In  Doe  d.  Biscocks  v.  Hiscocks,  5  M.  &  W.  at  p.  369,  in  the  judgment  of  the 
Court  of  Exchequer,  it  is  said :  '  The  object  in  all  cases  is  to  discover  the  intention  of 
the  testator.  The  first  and  most  obvious  mode  of  doing  this  is  to  read  his  will  as  he 
has  written  it,  and  collect  his  intention  from  his  words.  But  as  his  words  refer  to 
facts  and  circumstances  respecting  his  property  and  his  family,  and  others  whom  he 
names  and  describes  in  his  will,  it  is  evident  that  the  meaning  and  application  of  his 
words  cannot  be  ascertained  without  evidence  of  all  those  facts  and  circumstances. 
All  the  facts  and  circumstances,  therefore,  respecting  persons  or  property  to  which  the 
will  relates  are  undoubtedly  legitimate  and  olten  necessaiy  evidence  to  enable  us  to 
understand  the  meaning  and  application  of  his  words.' 

"No  doubt  in  many  cases  the  testator  has  for  the  moment  forgotten  or  overlooked 
material  facts  and  circumstauces  which  he  well  knew.     And  the  consequence  some- 
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will ;  and  to  him  I  give,  &c.,  all  my  messuages,  &c.,  for  his  own  use 
and  benefit,  and  for  the  use  and  benefit  of  the  persons  hereinafter 
to  be  named.  My  will  is  that  my  executor,  Forster  Charter,  shall  an- 
nually pay  to  Elizabeth  Charter,  my  wife,  the  sum  of  ten  pounds 
sterling,  and  at  the  same  [time]  allow  my  said  wife  her  ordinary  main- 
tenance, as  long  as  they  reside  together  m  the  same  house ;  but  should 
they  think  proper  to  live  separately,  then  my  will  is  that,  besides  pay- 
ing my  wife  the  above  annuity  often  pounds,  the  said  Forster  Charter 
sliall  allow  my  said  wife,  rent  free,  the  use  of  the  cottage  at  Woodburn 
Hill  now  occupied  by  Daniel  Wood,  and  shall  also  supply  her,  gratis, 
with  a  reasonable  quantity  of  bread,  corn,  potatoes,  coals,  butter,  cheese, 
and  garden  produce.  Should  an3'  difference  of  opinion  arise  between 
my  said  executor  and  my  said  wife,"  with  regard  to  the  quantity  or 
quality  of  this  allowance,  the  matter  was  to  "to  be  laid  before  Walter 
Davison,  shoemalier,  and  his  decision  shall  be  final.  Moreover,  my 
will  is,  that  if  my  daughter,  Barbara  Forster,  shall  at  any  time  be  sick 
or  in  want,  my  said  executor  shall  afford  her  such  pecuniar}'  and  other 
aid  as  she  maj'  require  and  his  own  circumstances  maj'  permit,"  which 
was  also  to  be  subject  to  the  judgment  of  William  [Walter]  Davison. 

The  testator  had  had  a  son  named  "Forster  Charter,"  but  he  had 
died  some  years  before  the  date  of  the  will,  and  a  year  or  so  before  at- 

times  is  that  he  uses  words  which  express  an  intention  whif.h  he  would  not  have 
wished  to  express,  and  would  have  altered  if  he  had  been  reminded  of  the  facts  and 
circumstances.  But  the  Court  is  to  construe  the  will  as  made  by  the  testator,  not  to 
make  a  will  for  him;  and  therefore  it  is  bound  to  execute  his  expressed  intention,  even 
if  there  is  great  reason  to  believe  that  he  has,  by  blunder,  expressed  what  he  did  not 
mean. .  And  the  general  rule,  we  believe,  is  undisputed,  that  in  trying  to  get  at 
the  intention  of  the  testator  we  are  to  take  the  whole  of  the  will,  construe  it  altogether, 
and  give  the  words  their  natural  meaning  (or,  if  they  have  acquired  a  technical  sense, 
their  technical  meaning),  unless  when  applied  to  the  subject-matter  which  the  testator 
presumably  had  in  his  mind  they  produce  an  inconsistency  with  other  parts  of  the 
will,  or  an  absurdity  or  inconvenience  so  gi'eat  as  to  convince  the  Court  that  the  words 
could  not  have  been  used  in  their  proper  signification,  and  to  justify  the  Court  in 
putting  on  them  some  other  signification  which,  though  less  proper,  is  one  which  the 
Court  thinks  the  words  will  bear. 

"  The  great  difficulty  in  all  cases  is  in  applying  these  rules  to  the  particular  case; 
for  to  one  mind  it  may  appear  that  an  effect  pi-oduced  by  construing  the  words  literally 
is  so  inconsistent  with  the  rest  of  the  will,  or  produces  an  absurdity  or  inconvenience 
so  great  as  to  justify  the  Court  in  putting  on  them  another  signification,  which  to  that 
mind  seems  a  not  improper  signification  of  the  words,  whilst  to  another  mind  the  eifect 
produced  may  appear  not  so  inconsistent,  absurd,  or  inconvenient  as  to  justify  putting 
any  other  signification  on  the  words  than  their  proper  one,  and  the  proposed  significa- 
tion may  appear  a  violent  construction. 

"Grey  v.  Pearson,  6  H.  L.  C.  61,  is  an  example  of  this.  Lord  Cranworth,  Lord 
St.  Leonards,  and  Lord  Wonsleydale  laid  down  the  general  rules  in  terms  not  sub- 
stantially differing  from  each  other;  but  when  they  came  to  apply  them  to  the  case  in 
hand  there  was  a  marked  difference  of  opinion.  We  apprehend  that  no  precise  line 
can  be  drawn,  but  that  the  Court  must,  in  each  case,  apply  the  admitted  rules  to  the  case 
in  hand,  not  deviating  from  the  literal  sense  of  the  words  without  sufficient  reason,  or 
more  than  is  justified ;  yet  not  adhering  slavishly  to  them,  when  to  do  so  would 
obviously  defeat  the  intention  which  may  be  collected  from  the  whole  will." — Ed. 
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taining  twent3'one.  The  testator  had,  at  the  time  of  executing  the  will, 
two  sons  ;  tlie  elder,  whose  full  name  was  William  Forster  Charter,  and 
the  younger,  whose  name  was  Charles  Charter.  He  had  also  three 
daughters ;  one  named  Barbara  (not,  as  described  in  the  will,  Barbara 
Forster),  another  Margaret,  and  another  Ursula.  The  latter  two  w«re 
married,  and  resided  at  a  distance  from  the  testator.  Barbara  lived  in 
his  house,  and  was  known  by  that  name  alone.  The  testator  died  in 
August,  1869. 

The  appellant,  William  Forster  Charter,  while  yet  a  young  man ,  left 
his  father's  house,  where,  it  was  said,  disputes  frequentlj-  occurred  be- 
tween them,  and  in  1850  set  up  business  for  himself  as  a  butcher  at 
Cleator  Moor,  in  Cumberland,  about  100  miles  distant  from  Woodburn 
Hill.  In  1853  he  went  to  Australia,  but  returned  in  1856,  and  resumed 
his  business  at  Cleator  Moor,  only  paying  an  occasional  visit  to  his 
father.  He  was  never  called  "Forster,"  but  always  "William"  or 
"  Willie." 

Probate  had  been  granted,  by  the  district  registrar  of  Newcastle, 
in  the  common  form,  on  the  16th  of  September,  1869,  to  "William 
P'orster  Charter,"  as  executor  named  in  the  will.  In  August,  1870, 
Charles  Charter  cited  William  Forster  Charter  before  the  Court  of  Pro- 
bate, to  show  cause  why  this  grant  of  probate  should  not  be  recalled, 
on  the  ground  that  "  Cliarles  Charter  is  the  person  appointed,  or  in- 
tended by  the  testator  to  be  appointed,  sole  executor  thereof."  The 
appellant  put  in  au  answer  to  the  citation,  setting  forth  various  matters 
to  show  the  probability  that  the  testator  did  intend  to  make  William 
Forster  Charter,  and  not  Charles  Charter,  his  devisee  and  executor. 
Affidavits  were  filed  on  bpth  sides,  some  of  which  related  to  expres- 
sions and  declarations  made  by  the  testator  as  to  his  intentions,  others 
related  to  the  state  and  circumstances  of  the  members  of  the  family, 
their  habits,  and  conduct.  When  the  case  came  on  for  hearing,  the 
defendant's  solicitors,  pursuant  to  notice  to  that  effect,  took  the  ob- 
jection that  the  Court  could  not  look  at  the  affidavits  for  the  purpose 
of  altering  the  will ;  and  Lord  Penzance,  having  taken  time  to  con- 
sider the  arguments,  decided,  on  the  13th  of  Maj-,  1871,  that  the 
probate  should  be  revoked.  It  was  afterwards  brought  to  his  Lord- 
ship's attention  that  the  arguments  had  been  confined,  b}'  arrange- 
ment between  the  parties,  to  the  admissibility  of  the  affidavits,  and 
he  accordingly  allowed  a  rehearing,  a  cross-examination  of  the  de- 
ponents, and  an  argument  on  the  effect  of  the  evidence ;  and  on  the 
21st  of  November,  1871,  he  pronounced  a  final  decree  recalling  the 
probate.  Law  Rep.  2  P.  &  M.  315,  322.  The  present  appeal  was  then 
brought. 

Mr.  Manisty,  Q.  C,  and  Mr.  £ayford,  for  the  appellant. 

Dr.  Tristram.,  Q.  C,  and  Mr.  Pritchard.,  for  the  respondent. 

Lord  Chelmsford.  My  Lords,  there  are  two  questions  in  this  case. 
First,  whether  the  state  and  circumstances  of  the  testator's  famil3-  at 
the  time  when  the  will  was  made  show  that  there  is  a  latent  ambiguity 


SECT.  IV.]  CHAETEE  V.   CHAETEE.  985 

in  the  will  ?  Second,  whether,  reading  the  will  by  the  light  of  the  sur- 
rounding circumstances,  the  intention  of  the  testator  can  be  clearly 
ascertained  from  the  language  of  the  will,  as  explained  by  the  extiinsic 
evidence  ? 

The  learned  judge  of  the  Probate  Court  admitted  parol  evidence  of 
the  declarations  of  the  intention  of  the  testator  before  the  making  of 
his  will  with  respect  to  the  disposition  of  his  property,  and  also  after 
the  will  was  made  as  to  the  person  in  whose  favor  he  had  made  it.  But 
this  case  does  not  present  the  sort  of  ambiguity  in  which  sucli  evidence 
is  admissible.  It  is  onl}'  where  in  a  written  instrument  the  description 
of  the  person  or  thing  intended  is  applicable,  with  legal  certainty-,  to 
each  of  several  subjects  that  extrinsic  evidence  including  proof  of 
declarations  of  intention,  is  admissible  to  establish  which  of  such 
subjects  was  intended  by  the  testator.  Wigram  on  Extrinsic  Evi- 
dence, Prop.  vii.  s.  184,  p.  160. 

After  hearing  this  evidence  it  is  difficult  to  resist  the  impression 
which  it  produces  on  the  mind,  so  as  to  allow  of  an  unbiassed  answer 
being  given  to  the  question  whether,  to  use  the  words  of  Lord  Pen- 
zance, "  there  is  sufficient  to  guide  the  Court  to  the  conclusion  that  the 
name  of  Forster  Charter  was  a  mistake,  and  that  the  youngest  son  was 
intended." 

The  testator's  family,  at  the  time  the  will  was  made,  consisted  of 
two  sons,  William  Forster,  the  elder,  and  Charles,  the  younger,  and 
three  daughters,  two  married  to  husbands  named  Collinson  and  Eoun- 
tree,  and  an  unmarried  daughter,  Barbara,  who  was  living  with  the 
testator.  William  Forster  lived  with  his  father  till  1850,  when  he  set 
up  as  a  butcher  at  Cleator  Moor,  in  Cumberland.  He  afterwards  went 
to  Australia  in  1853,  and  returned  in  1856,  and  resumed  his  trade  of  a 
butcher  at  Cleator  Moor.  Occasionally,  at  distant  intervals,  he  visited 
his  father,  who  died  in  August,  1869.  Charles  always  lived  with  his 
father,  and  assisted  him  in  his  farming  business  without  receiving  wages. 
He  left  home  about  the  time  when  the  will  was  made,  wliich  was  on  the 
23d  of  June,  1859,  in  consequence  of  an  unpleasant  occurrence  in  con- 
nection with  a  servant-girl  in  the  family,  with  which  it  was  alleged  his 
father  was  much  annoyed  ;  but  this  is  denied  by  the  respondent,  who 
states  that  he  left  home  on  account  of  a  disagreement  with  his  mother. 
The  cause  of  his  leaving  home  is  not  so  important  as  the  time 
when  it  took  place,  which  cannot  be  clearly  determined.  The  appel- 
lant says  it  was  before  the  date  of  the  will.  The  respondent,  without 
naming  the  month,  says  he  left  for  a  short  period  in  1859  or  1860.  It 
appears  to  me  that  the  time  may  be  ascertained  with  some  appi'oach  to 
accuracy  by  following  Charles  after  he  left  his  father's  house,  and  look- 
ing to  the  evidence  of  those  to  whom  he  went.  The  appellant  says  that 
Charles  went  first  to  his  sister,  Mrs.  CoUmson,  and  afterwards  came  to 
him  at  Cleator  Moor.  Mrs.  Collinson  saj's  he  came  to  her  in  July,  1860, 
that  he  stayed  with  her  three  weeks,  that  he  went  from  her  to  another 
married  sister,  and  finally  to  Cleator  Moor.     Mrs.  Collinson  may  pos- 
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sibl}-  be  mistaken  as  to  the  5'ear,  but  she  speaks  positively  as  to  its 
being  the  month  of  July  when  Charles  visited  her,  and,  therefore, 
whether  the  year  was  1859  or  1860,  it  must  have  been  after  the  will, 
which  was  made  in  the  month  of  June,  1859. 

The  probable  state  of  feeling  of  the  testator  towards  the  appellant  at 
the  time  the  will  was  made  can  only  be  conjectured  from  the  account 
given  of  his  conduct  by  members  of  the  family.  Mrs.  Charter,  the 
mother,  gives  a  melancholy  description  of  the  quarrels  between  the 
father  and  son,  which,  however,  she  qualifies  considerably  in  her  cross- 
examination,  saying,  "  Sometimes  quarrels  took  place  between  mj-  son 
and  husband  whilst  my  husband  was  under  drink,  and  sometimes  they 
did  not  take  place."  The  sisters,  Mrs.  CoUinson  and  Barbara,  evidently 
take  different  sides  in  the  contest  between  the  brothers.  Mrs.  CoUin- 
son sa3S  she  never  recollects  an3'  serjous  quarrel  between  her  father 
and  her  brother,  but  that  they  were  alwaj's  on  good  terms  ;  but  Barbara 
says  that  when  her  brother  was  at  home  they  were  always  quarrelling. 
Mrs.  Collinson,  however,  left  home  on  her  marriage  in  1849,  ten  j-ears 
before  the  will,  and  the  appellant  left  his  father's  house  in  1850,  nine 
years  before  the  will  was  made  ;  still  there  is  no  evidence  that  the  tes- 
tator had  any  unkind  feeling  towards  him  after  that  period. 

With  respect  to  Charles,  there  is  no  evidence  to  show  that  he  did  not 
alwaj's  live  on  affectionate  terms  with  his  father. 

In  these  circumstances  of  the  family  the  will  was  made  by  the  vicar 
of  the  parish,  who,  it  was  said,  was  not  acquainted  with  the  names  of 
the  testator's  children.  I  consider  this  wholly  immaterial,  even  if  it 
could  be  proved,  as  the  will  must  be  taken  to  have  been  written  under 
the  dictation  of  the  testator.  That  the  writer  may  have  occasionally 
mistaken  the  testator  is  probable  from  the  daughter  Barbara  being 
called  in  the  will  Barbara  Forster,  the  latter  name  not  being  hers, 
nor  was  she  ever  called  or  known  by  it. 

Now,  it  is  said  that,  examining  the  will  bj'  the  light  of  the  circum- 
stances of  the  family,  a  latent  ambiguitj'  is  discovered,  — that  the  tes- 
tator devises  all  his  estates  to  his  son  Forster  Charter,  and  appoints 
him  the  executor  of  his  will,  and  directs  his  executor,  Forster  Charter, 
to  pay  to  his  widow  £10,  and  "  at  the  same  "  (the  word  "  time  "  being 
omitted)  "  allow  her  her  ordinar\-  maintenance  so  long  as  they  reside 
together  in  the  same  house."  The  ambiguity  arises,  as  it  is. alleged, 
from  there  being  no  such  person  as  Forster  Charter,  the  appellant's  name 
being  William  Forster,  and  the  evidence  proving  that  he  was  always 
called  by  his  father  William  or  Willie,  and  never  Forster.  It  ffe  farther 
said  that  the  ambiguity  appears  from  the  will  pointing  to  and  describ- 
ing a  son  who  was  living  in  the  house  with  his  mother,  which  Charles 
always  had  been,  and  the  appellant  never,  since  the  year  1850. 

Now  the  question  is  whether,  from  the  language  of  the  will,  inter- 
preted and  explained  by  the  extrinsic  evidence,  it  clearly  appears  that 
the  testator  meant  to  devise  his  estates  to  Charles,  and  to  make  him  his 
executor. 
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We  are  not  permitted  to  conjecture  tliat  the  name  Forster  Charter 
was  written  by  the  mi.stake  of  the  writer,  but  are  bound  to  regard  it  as 
having  been  dictated  by  the  testator ;  and  it  does  seem  extraordinary 
that  he  should  have  directed  tliis  name  to  be  inserted  three  times  in 
the  will,  meaning  it  (as  the  respondent  contends)  for  his  son  Charles  ; 
and  much  more  so,  that,  intending  Charles  to  be  the  object  of  his  bounty, 
and  Charles  being  at  that  time  under  his  roof,  and,  one  would  have  sup- 
posed, if  that  had  been  the  intention  immediately  in  his  mind,  he  should 
not  have  recollected  his  proper  name,  but  should!  have  applied  to  him 
one  which  at  least  was  nearer  that  of  his  brother  than  of  his  own. 
Forster  was  the  Christian  name  of  the  testator,  and  he  seems  to  have 
been  partial  to  the  name,  for  he  gave  it  first  to  a  son  who  died,  and  re- 
peated it  at  the  baptism  of  the  appellant. 

Looking  to  the  will,  and  construing  its  language  without  thinking  of 
the  rejected  evidence,  which  we  are  bound  to  disregard,  one  might  infer 
that  when  the  testator  was  thinking  of  a  successor  to  Woodburn  Hill, 
he  might  have  desired  to  perpetuate  the  name  of  Forster  in  connection 
with  the  property.  With  respect  to  the  expression  of  the  testator's 
will,  that  his  executor,  Forster  Charter,  should  allow  maintenance  to 
the  wife  so  long  as  they  resided  together  in  the  same  house,  I  am  not 
as  much  impressed  with  it  as  a  demonstration  that  the  son  Charles  was 
intended,  as  I  was  in  the  course  of  the  argument.  If  the  v(rords  had 
been,  so  long  as  they  continue  to  live  together,  thej'  would  have  pointed 
more  directly  to  Charles,  but  even  then  I  should  have  doubted  whether 
they  referred  to  him  with  sufficient  certainty.  The  will  is  most  inarti- 
ficially  drawn,  and  the  testator  may  have  expected  that  having  left 
Woodburn  Farm  to  his  eldest  son,  he  would  come  to  reside  there,  and 
then,  being  desirous  that  his  wife  should  have  a  home,  he  expressed  his 
will  that  his  executor  should  allow  her  maintenance  so  long  as  they  re- 
sided together,  but  if  they  chose  to  live  separately,  that  he  should  allow 
her,  rent-free,  the  use  of  the  cottage  at  Woodburn  Hill.  It  is  a  fact  not 
to  be  overlooked  that  the  will  was  in  the  possession  of  the  testator  for 
more  than  ten  years,  and  it  can  hardly  be  believed  that  he  did  not  look 
at  it  during  that  period,  and  yet  it  was  left  at  his  death  without  any 
alteration. 

I  see  nothing  in  the  extrinsic  circumstances  of  the  case  which  so  cer- 
tainly points  to  the  respondent  as  to  compel  us  to  explain  the  discov- 
ered ambiguity  in  his  favor.  Indeed,  I  doubt  whether,  without  the 
evidence  which  ought  not  to  have  been  admitted,  there  is  an3-  ground 
for  alleging  that  there  is  any  latent  ambiguity  in  the  will.  However 
this  maj'  be,  and  assuming  such  ambiguity  to  exist,  it  appears  to  me 
that  it  is  not  removed  by  the  only  extrinsic  evidence  that  was  ad- 
missible ;  and  I,  therefore,  move  that  the  decree  appealed  from  be 
reversed. 

Lord  Hatherlet.  My  Lords,  the  testator  in  this  ease  appoints  his 
son,  Forster  Charter,  his  executor,  and  devises  and  bequeaths  to  him 
all  his  real  and  personal  estate,  "  for  his  own  use  and  benefit,  and  for 
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the  use  and  benefit  of  the  persons  thereinafter  to  be  named."  He  directs 
his  son  to  pay  £10  a  j'ear  to  his  wife,  and  at  the  same  time  to  allow  her 
lier  ordinary  maintenance  so  long  as  they  reside  together  in  the  same 
house,  but  should  they  think  proper  to  live  separately,  then  besides  pay- 
ing the  £10  a  j^ear,  the  son  is  to  allow  his  mother  the  use  of  a  cottage 
and  certain  supplies,  to  be  determined  hy  a  person  named  in  the  will 
in  case  of  difference.  The  son  is  also  to  make  certain  allowances  to  the 
testator's  daughter,  Barbara  Forster  Charter. 

It  is  in  evidenceithat  the  testator  had,  at  the  date  of  his  will,  two 
sons,  the  one,  his  eldest  son  and  heir-at-law,  named  William  Forster 
Charter,  the  other  named  Charles  Charter,  and  a  daughter  named  Bar- 
bara Charter,  not  Barbara  Forster  Charter.  He  resided  on'  his  own 
freehold  farm,  and  held  besides  the  cottage  referred  to  in  his  will.  His 
wife  and  his  son  Charles  had  resided  with  him  for  some  years,  and  were 
residing  with  him  (as  I  think  on  the  evidence)  at  the  date  of  his  will. 
His  eldest  son  had  at  one  time  quarrelled  with  his  father,  and  had  gone 
to  Australia,  but  had  returned  some  j-ears  before  the  date  of  the  will, 
and  had  again  taken  up  his  residence  100  miles  distant  from  the  testa- 
tor. The  testator  had  once  had  a  son  named  Forster  Charter,  who  had 
died  when  about  nineteen  years  old,  some  years  before  the  date  of 
the  will. 

Now,  the  facts  being  those  that  I  have  stated,  I  cannot  see  that  any 
doubt  or  ambiguity  exists  in  applying  the  words  of  the  will,  so  as  to 
authorize  the  introduction  of  parol  evidence  to  solve  that  doubt.  He 
names  his  "  son  Forster  Charter"  his  executor,  and  devises  his  prop- 
erty to  him.  He  had  at  the  date  of  his  will  but  two  sons  ;  one  of  them 
did  not  bear  the  name  of  Forster,  the  other  did,  though  with  the  other 
name  of  William.  I  cannot  think  that  a  partial  designation  of  the 
Christian  name  can  be  said  to  occasioa  any  doubt  as  between  that  son 
and  one  who  does  not  bear  the  name  of  Forster  at  all.  Had  it  been  a 
devise  to  W.  F.  Charter,  in  which  the  initials  only  of  the  Christian 
name  were  given,  could  there  be  any  question  raised  as  between  him 
and  Charles  ?  I  think  not.  Had  the  devisee  been  described  as  Charles 
Forster  the  ease  would  have  been  verj'  different.  In  argument,  and  in 
the  decision  of  the  learned  judge  in  the  Court  below,  it  has  been  ob^ 
served  that  the  testator  calls  his  daughter  Barbara  Forster,  whereas 
her  name  is  onl^-  Barbara.  I  think  this  would  not  justify  us  in  seeking 
b^'  parol  evidence  to  ascertain  as  between  William  Forster  and  Charles 
which  of  the  two  was  meant  b^-  the  description  of  "  Forster  Charter." 

Will  an}'  other  expression  on  the  face  of  the  will  so  justify  us  ?  I 
think  not.  Had  the  testator  spoken  of  the  devisee  "  continuing"  to 
live  with  his  mother  at  the  farm,  the  case  might  have  been  different, 
but  the  language  actually,  used  is  just  as  appropriate  to  the  elder  son  as 
to  the  younger.  Nothing  could  be  more  natural  than  for  the  testa- 
tor to  suppose  that  the  devisee,  whichever  son  took,  would  live  on  the 
property  devised,  and  carry  on  the  farm  as  the  testator  himself  had 
done ;  and  then  the  testator  provides  in  that  case  for  the  wife  and 
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daughter.  It  is  true  he  does  not  provide  for  Charles,  but  on  the  other 
supposition  he  does  not  give  an3-thing  to  his  eldest  son  and  heir. 

I  confess  I  know  of  no  authority  which,  where  a  will  is  plain  and 
sensible  on  the  literal  construction  of  it,  would  authorize  the  Court  to 
transfer  the  property  from  a  person  named  by  a  Christian  and  surname 
•which  he  bears,  to  another  not  bearing  the  Christian  name,  merely  be- 
cause the  full  Christian  name  of  the  devisee  is  not  given.  If  the  son 
called  Forster  only  had  not  died  long  before,  he  would  of  course  have 
had  the  better  title,  as  fully  and  completely  answering  the  designation  ; 
but  I  can  see  no  ground  for  the  transfer  to  Charles. 

I  think  the  learned  judge  miscarried  in  admitting  evidence  of  declar- 
ations of  intention  by  the  testator.  Such  evidence  can  only  be  given 
to  distinguish  between  two  subjects  or  objects  of  a  gift  bearing  the  same 
description,  the  will  being  in  itself  clear,  but  the  latent  ambiguity  being 
disclosed  by  evidence  dehors  the  instrument.  This  evidence,  if  admitted^ 
would  not  fail  to  influence  the  mind  of  the  learned  judge  in  his  decision. 
Had  it  been  right  to  analyze  its  effect,  it  would  appear  that  none  of  the 
family  doubted  that  the  will,  in  words,  designated  the  elder  son,  but 
they  were  surprised  at  the  devise  being  inconsistent  with  parol  declara- 
tions of  the  testator.  It  was  upon  that  ground,  as  it  seems  to  me,  that 
the  second  son,  Charles,  was  led  to  institute  this  suit. 

Therefore,  my  Lords,  I  am  of  the  same  opinion  as  my  noble  and 
learned  friend  who  has  preceded  me. 

The  Lord  Chancellor '  [Lord  Cairns].  My  Lords,  the  consider- 
ation of  this  case  has  been  attended,  to  me,  with  much  anxiety,  and 
that  anxiety  has  not  been  diminished  when  I  find  that  I  have  come  to 
a  conclusion  upon  it  different  from  that  at  which  some  of  your  Lord- 
ships have  arrived. 

My  Lords,  upon  one  part  of  the  case  I  have  never  entertained  any 
doubt.-  I  hold  it  to  be  clear,  as  I  think  all  3-our  Lordships  do,  that  this 
is  not  a  case  in  which  anj''  parol  evidence  of  statements  of  the  testator, 
as  to  whom  he  intended  to  beneiit,  or  supposed  he  had  benefited,  by  his 
will,  can  be  received.  The  learned  judge  of  the  Probate  Court,  Lord 
Penzance,  appears  to  have  admitted  evidence  of  this  description, 
although  he  states  that  his  judgment  would  have  been  the  same  if 
the  evidence  had  been  excluded.  I  am  of  opinion  that  it  ought  to 
have  been  excluded.  The  only  case  in  which  evidence  of  this  kind 
can  be  received  is  where  the  description  of  the  legatee,  or  of  the 
thing  bequeathed,  is  equally  appHcable  in  all  its  parts  to  two  per- 
sons, or  to  two  things.  That  clearlj-  cannot  be  said,  of  the  present 
case. 

But,  mj'  Lords,  there  is  a  class  of  evidence  which  in  this  case,  as  in 
all  cases  of  testamentary  dispositions,  is  clearly  receivable.  The  Court 
has  a  right  to  ascertain  all  the  facts  which  were  known  to  the  testator 
at  the  time  he  made  his  will,  and  thus  to  place  itself  in  the  testator's 
position,  in  order  to  ascertain  the  bearing  and  application  of  the  lan- 
guage which  he  uses,  and  in  order  to  ascertain  whether  there  exists  any 
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person  or  thing  to  which  the  whole  description  given  in  the  will  can  be, 
reasonabljf  and  with  sufficient  certaint}-,  applied. 

I  may  refer,  as  well-known  authorities  for  these  propositions,  to  the 
cases  of  Doe  v.  Hiscocks,  5  M.  &  W.  363  ;  Bernasconi  v.  Atkinson, 
10  Hare,  345,  and  Drake  v.  Drake,  in  this  House,  8  H.  L.  C.  172. 

Applying,  then,  this  principle,  what  are  the  facts  legitimately  in  evi- 
dence in  this  ease  ?  The  testator,  Forster  Charter,  was  a  Northumbrian 
yeoman,  living,  at  the  time  he  made  his  will,  on  his  own  freehold  farm, 
with  his  wife  and  with  a  son,  the  respondent,  Charles  Charter.  The  tes- 
tator, besides  his  son  Charles,  had  had  two  other  sons,  one,  the  elder, 
named  William  Forster,  and  another  named  onh'  Forster,  who  had  died 
when  about  nineteen  j-ears  old,  some  years  before  the  will  was  made. 
He  had  three  daughters,  two  of  them  married,  —  Mrs.  CoUinson  and 
Mrs.  Eountree,  —  and  an  unmarried  daughter,  living  with  him,  named 
Barbara. 

The  will  of  the  testator  is  dated  the  23d  of  June,  1859,  and  he  died 
on  the  8th  of  August,  1869. 

With  regard  to  the  son  William  Forster,  he  lived  with  his  father  and 
mother  till  1850,  when  he  set  up  as  a  butcher  at  Cleator  Moor,  in  Cum- 
berland, more  than  100  miles  from  the  testator's  house.  He  went  to 
Australia  in  1853,  and  in  1856  returned  and  resumed  his  trade  of 
butcher  at  Cleator.  From  this  time  his  visits  to  his  father,  if  there 
were  more  than  one,  were  at  distant  intervals.  Prior  to  1850  when  he 
lived  with  his  father,  there  appears  to  have  been  a  certain  amount  of 
quarrelling  between  them,  but  there  is  no  evidence  that  after  1850  any 
ill-feeling  continued  to  exist.  It  is  in  evidence,  and  not  seriouslj-  con- 
tradicted, that  the  testator  was  in  the  habit  of  calling  this  son  "  Wil- 
liam," or  "  Willie,"  and  not  "  Forster." 

As  to  the  son  Charles,  he  lived,  as  I  have  already  said,  with  his  father 
and  mother,  working  with  his  father  on  the  farm,  and  receiving  no 
wages.  M3'  conclusion  from  the  evidence  is  that  he  was  living  with 
his  father  and  mother  at  the  time  that  the  will  was  made,  for  it  appears 
to  me  that  the  statements  of  Mrs.  Collinson,  a  witness  for  the  appellant,, 
and  the  cross-examination  of  the  widow,  fixing  the  da}-  of  the  birth  and 
age  of  an  illegitimate  child,  born  "  shortly  after  Charles  left  home," 
make  it  clear  that  he  did  not  leave  home  till  after  the  will  was  made. 
His  absence  from  home  at  that  time  was  temporary,  and  owing,  appar- 
ently, to  circumstances  connected  with  the  illegitimate  child  to  which  I 
have  referred ;  and  after  this  absence  he  returned,  and  was  living  with 
the  testator  up  to  and  at  the  time  of  his  death. 

I  now  turn  to  the  will  of  the  testator.  It  commences :  "  The  last 
will  and  testament  of  Forster  Charter  ...  I  nominate  and  appoint  my 
son  Forster  Charter  as  the  executor  of  this  my  will,  and  to  him  I  give, 
devise,  and  bequeath  all  my  messuages,  &c.,  for  his  use  and  benefit, 
and  for  the  use  and  benefit  of  the  persons  hereinafter  to  be  named." 
The  name  here  given  to  the  person  whom  he  describes  as  his  son  is 
clearly  inaccurate.     His  son  Forster  Charter  was  dead.     The  younger 
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of  his  two  surviving  sons  was  Charles  ;  the  elder  was  William  Forster ; 
but  Forster  was  not  his  first  or  leading  name,  nor  was  it  the  name 
by  which  he  was  generally  or  ever  called  or  spoken  of  by  the  testator. 
There  is,  therefore,  here  clearly  a  mistake.  It  is  possible  that  if  noth- 
ing else  was  found  in  the  will,  j-et,  inasmuch  as  Forster  formed  a  part 
of  the  name  of  the  elder  son,  and  no  part  of  the  name  of  the  j'ounger 
son,  the  elder  son  must  have  taken,  there  being  no  description  nor 
demonstration  to  rectify  or  explain  the  mistake  in  the  name. 

But  the  testator  continues:  "My  will  is  that  mj-  executor,  Forster 
Charter,  shall  annually  pay  to  Elizabeth  Charter,  my  wife,  the  sum  of 
ten  pounds  sterling,  and  at  the  same  [time]  allow  my  said  wife  her  or- 
dinar}'  maintenance  so  long  as  they  reside  together  in  the  same  house, 
but  should  they  think  proper  to  live  separately,  then  my  will  is  that 
besides  paying  my  wife  the  above-named  annuity  of  ten  pounds,  the 
said  Forster  Charter  shall  allow  my  said  wife,  rent  free,  the  use  of  the 
cottage  at  Woodburn  Hill  now  occupied  by  Daniel  Wood,  and  shall  also 
supply  her  gratis  with  a  reasonable  quantity-  of  bread,  corn,  potatoes, 
coals,  butter,  cheese,  and  garden  produce.  Also  my  will  is  that  should 
an}-  difference  of  opinion  arise  between  my  said  executor  and  my  said 
wife  with  regard  to  the  quantity  or  quality  of  the  above-named  bread, 
corn,  potatoes,  &c.,  the  matter  shall  be  laid  before  Walter  Davison, 
shoemaker,  and  his  decision  shall  be  final."  These  words  appear  to  me 
to  be  very  important.  They  do  not  give  to  the  widow  an  annuitj-  and 
maintenance  "  if "  she  and  the  son  should  reside  together,  or  "pro- 
vided "  the  son  should  live  with  his  mother,  or  the  mother  with  the  son  ; 
but  it  is  a  direction  to  the  executor  to  pay  an  annuity  and  allow  main- 
tenance "  so  long  as  they  reside  together  in  the  same  house,"  with 
farther  directions  should  thej'  "think  proper  to  live  separately."  It 
appears  to  me  that  these  words  are  intelligible  and  appropriate  when 
applied  to  persons  who  were  living  together  at  the  time,  but  that  they 
are  entirely  inappropriate  if  applied  to  persons  not  so  living  together, 
and  if  intended  to  indicate  a  joint  residence  to  commence  for  the  first 
time  at  a  future  period. 

Moreover,  it  was  in  the  highest  degree  natural  for  the  testator  to 
contemplate  the  continuance  of  a  conjoint  residence  which  then  ex- 
isted, and  had  existed  so  long ;  but  it  was  in  a  high  degree  improbable 
that  he  should  assume  that  his  eldest  son  would  not  merely'  leave  the 
place  where  he  was  settled  in  life,  but  also  take  his  mother  to  live  with 
him.  The  words,  "  so  long  as  they  reside  together,"  appear  to  me  to 
be  equivalent  to  the  words  "so  long  as  they  continue  to  reside  to- 
gether," and  have,  in  this  sense,  involved  in  them  the  statement  that 
the  persons  spoken  of  did  reside  together  at  the  time.  Farther  than 
this,  the  maintenance  to  be  allowed  the  widow  is  termed  "  ordinary 
maintenance,"  which  is  put  in  marked  contradistinction  to  the  "  reason- 
able quantitj'  of  bread,  corn,  potatoes,  coals,  butter,  cheese,  and  gar- 
den produce,"  which,  if  she  were  to  live  separatelj',  and  occupy  the 
cottage, "she  was  to  receive,  and  any  difference  as  to  the  amount  of 
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which  was  to  be  referred  to  the  arbitration  of  Davison.  I  understancl 
the  terms  "ordinary  maintenance"  to  mean  the  usual  or  accustomed 
maintenance  which  she  had  hitherto  had  in  the  testator's  house,  which 
was  to  be  judged  of,  not  by  the  decision  of  Davison,  but  by  the  stand- 
ard of  what  had  been  customar}'  during  the  joint  residence  of  the  father 
and  mother  and  the  son  Charles.  ' 

The  result,  therefore,  is,  that  I  find  the  testator  speaking  of  a  "  son  " 
as  the  object  of  his  bounty.  He  has  but  two  sons,  and  the  name  he 
gives  is  not  tlie  name  of  either.  It  is  part  of  the  n.ame  of  one,  but  not 
his  first  name,  or  the  name  by  which  he  is  known  and  called.  The  tes- 
tator is  not  accurate  in  the  names  of  his  children,  for  he  calls  his 
daughter,  whose  name  was  Barbara  only,  "  Barbara  Forster."  To  the 
inaccurate  name  of  his  son  I  find  him  adding  a  provision,  which,  al- 
though in  terms  a  gift  of  an  annuity  and  maintenance  to  his  wife,  is, 
in  substance,  a  description  or  demonstration,  as  I  read  it,  of  the  son 
who  was  to  be  executor  and  devisee. 

The  case,  therefore,  appears  to  me  to  become  one  of  those  in  which 
there  is  an  erroneous  or  inaccurate  name,  and  a  description  or  demon- 
stration sufHcienth'  clear  to  correct  tlie  error  or  inaccurac3'.  The  name 
and  the  description  cannot,  as  it  appears  to  me,  stand  together.  In 
Drake  v.  Drake,  8  H.  L.  C.  172,  where  there  was  an  accurate  name, 
"  Marj'  Frances  TjTwhitt  Drake,"  but  an  inaccurate  description, 
"niece,"  and  which,  therefore,  was  a  much  stronger  case  than  the 
present,  for  there  the  name  was  wholly  accurate,  the  Lord  Chancellor, 
in  moving  the  judgment  of  this  House,  expressed  himself  thus  :  "  I  see 
nothing  that  can  warrant  us  in  saying  that  the  testator  intended  that 
his  sister,  Mary  Frances  Tyrwhitt  Drake,  should  take  the  residuary 
estate  under  his  will,  unless  the  maxim  which  is  contended  for  by  the 
appellant  should  govern  the  case,  that  without  an}'  evidence  whatever 
to  prove  error  of  demonstration,  there  is  a  rigid  rule  that  the  name 
should  prevail.  But,  my  Lords,  I  deny  that  there  is  any  such  rule. 
There  is  a  maxim  that  the  na,me  shall  prevail  against  an  error  of 
demonstration  ;  but  then  you  must  first  show  that  there  is  an  error  of 
demonstration,  and  until  j^ou  have  shown  that  the  rule  Veritas  nominis 
tollit  errorem  demonstrationis  does  not  apply.  I  think  that  there  is 
no  presumption  in  favor  of  the  name  more  than  of  the  demonstration. 
Upon  referring  to  the  numerous  cases  that  have  been  cited  at  the  Bar, 
it  will  be  found  that  there  are  more  instances  in  which  the  demonstra- 
tion prevailed  than  in  which  the  name  prevailed." 

And  there  are  some  observations  upon  the  same  subject  by  the  Vice- 
Chancellor,  my  noble  and  learned  friend  here  present  (Lord  Hatherlej'), 
in  JBernasconi  v.  Atkinson,  10  Hare,  345,  which,  I  think,  are  worthy 
of  your  Lordships'  attention.  The  Vice-Chancellor  says:  "It  cer- 
tainly does  appear,  singularly  enough,  that  the  description  of  the  lega- 
tee has,  in  most  of  the  cases  referred  to,  prevailed  over  the  name. 
Thus,  in  Adams  v.  Jones,  9  Hare,  685 ;  21  L.  J.  (Ch.)  352,  the  de- 
scription of '  wife,'  and  in  Bradshaw  v.  Bradshaw,  2  Y.  &  C.  72,  the 
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description  of  '  second  son,'  were  held  to  designate  the  respective  lega- 
tees. In  Boe  V.  Suthwaite,  3  B.  &  Aid.  632,  also,  the  name  of  the 
legatee  was  wrongly  expressed,  and  the  description  of  second  son  de- 
termined the  title  to  the  legacy.  The  selection  of  the  second  son 
showed  that  the  attention'of  the  testator  was  direct  d  to  that  descrip- 
tion of  the  object  of  his  bounty,  although  the  name  was  misplaced,  the 
name  of  the  third  son  being  mentioned  in  priority  to  that  of  the  sec- 
ond. So,  again,  in  Lord  Camoys  v.  Blundell,  1  H.  L.  C.  778,  the 
gift  was  to  a  person  not  named,  but  described  as  the  second  son  of 
Edward  Weld  of  Lulworth,  although  there  was  no  such  person  as 
Edward  Weld,  the  possessor  of  Lulworth  being  Joseph  Weld.  There, 
the  description  of  '  second  son '  prevailed,  and  was  held  to  designate 
clearly  the  second  son  of  Joseph.  Lady  Stourton  was  mentioned  aS 
one  of  the  sisters  of  Edward  Weld.  She  was  a  sister  of  Joseph,  and 
the  only  person  answering  the  description  was  the  second  son  of  Joseph. 
But,  although  this  had  happened  in  those  cases,  thej-  do  not  say  '  take 
the  description  in  preference  to  the  name.'  Far  from  it;  the  principle 
of  the  cases  is,  that  where  there  are  two  descriptions,  where  the  testator 
:specifies  in  two  different  ways  the  object  of  his  bountj',  the  Court  adopts 
that  which,  in  each  instance,  appears  to  be  the  least  open  to  error." 

Applying  the  principle  of  these  authorities,  it  appears  to  me  that  we 
have  here  a  name  in  which  there  is  obviously  an  error,  and  a  descrip- 
tion or  demonstration  which,  as  I  read  it,  is  clear  and  intelligible,  and 
applies  satisfactorily  to  the  younger  son,  and  does  not  apply  to  the 
elder,  and  therefore  corrects  the  error  of  the  name.  My  Lords,  my 
noble  and  learned  friend  who  addressed  your  Lordships  last  has  said 
he  knows  of  no  authority  which  would  authorize  the  Court  to  transfer 
the  property  from  a  person  named  by  a  Christian  and  surname  which  he 
■bears,  to  another  not  bearing  the  Christian  name,  merely  because  the 
full  Christian  name  of  the  devisee  is  not  given.  M3'  Lords,  I  must 
submit  to  my  noble  and  learned  friend  that  this  is  the  assumption  of 
the  whole  question.  The  question  is  not  one  of  transferring  property 
from  a  devisee.  The  question  is,  who  is  the  devisee  ?  and  that  ques- 
tion must  be  answered  by  an  examination  of  the  whole  will,  and  of  all 
the  circumstances  of  the  case  legitimately  in  evidence,  —  an  examina- 
tion which  becomes  proper  and  even  necessarj-  as  soon  as  it  is  found 
that  the  name  inserted  in  the  will  is  not  the  correct  name  of  any  person 
in  existence. 

My  Lords,  I  think  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  But  I  farther  think  that,  as  the  case  is  one  of  great  difficulty, 
and  difficulty  caused  bj'  the  testator  himself,  j'our  Lordships  would  do 
well  to  follow,  with  regard  to  the  appeal,  the  course  taken  bv  the  Court 
below,  and  order  the  costs  of  both  parties  to  be  paid  out  of  the  estate. 

Lord  Selboene.  My  Lords,  I  have  found  great  difficulty  in  satisfy- 
ing my  mind  on  this  case,  especially  after  I  became  aware  of  the  view 
of  it  taken  bj'  my  noble  and  learned  friends  who  are  for  reversal,  and  I 
am  not  ashamed  to  own  tliat  my  opinion  upon  it  has  fluctuated. 
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If  the  direct  evidence  of  intention,  which  has  been  offered  by  the 
respondent  independently  of  the  light  thrown  bj'  extrinsic  facts  upon 
the  words  of  the  will,  could  properly  be  regarded,  there  would  be  no 
difficulty  ;  but  I  think  we  are  compelled  to  hold,  after  Doe  v.  Hiscocks, 
5  M.  &  W.  363,  Jiemasconi  v.  Atkinson,  10  Hare,  345,  and  Drake  v. 
Drake,  8  H.  L.  C.  172,  that  the  Court  below  was  wrong  in  receiving 
that  evidence.  Why  the  law  should  be  so,  in  cases  where  some  error 
of  description  involving  a  latent  ambiguity  has  to  be  corrected,  when 
evidence  of  the  same  kind  is  admitted  in  what  Lord  Bacon  describes  as 
cases  of  "  equivocation,"  Maxims  of  the  Law,  Rule  xxiii.,  I  am  not  sure 
that  I  clearly  understand ;  but  it  has  been  conclusivelj-  so  settled  by  a 
series  of  authorities  to  which  we  are  bound  to  adhere. 

My  noble  and  learned  friends  opposite  think  that  in  this  ease  the 
whole  description  of  the  devisee  is  contained  in  the  words  ' '  my  son 
Forster  Charter ; "  and  that  there  is  nothing  in  the  rest  of  the  will 
which  is  not  applicable  to  the  appellant  as  properly  as  to  the  respon- 
dent. If  they  are  right  in  this,  I  am  not  disposed  to  dispute  the  cor- 
rectness of  their  conclusion  that  the  description,  as  a  whole,  would  be 
more  properly  applicable  to  the  elder  son,  whose  baptismal  name  is 
William  Forster,  than  to  the  younger  son,  whose  baptismal  name  is 
Charles. 

In  order  to  see  whether  this  view  is  right,  it  has  seemed  to  me,  after 
much  consideration,  that  no  better  test  can  be  suggested  than  one 
which  was  put  by  my  noble  and  learned  friend  on  the  woolsack  during 
the  course  of  the  argument.  If  the  name  "  Forster  "  had  not  occurred 
at  all  in  the  will,  but  if  a  blank  had  been  left  for  the  Christian  name  of 
the  legatee,  wherever  it  occurs  (the  rest  of  the  will  being  the  same  as 
it  is  now),  would,  or  would  not,  the  whole  devise  h^ve  been  void  for 
uncertainty?  If  it  would,  then  the  view  that  there  is  nothing  in  the 
will  except  the  name  "Forster"  more  applicable  to  the  one  son  than 
to  the  other,  is  correct.  But  it  is  otherwise,  if  (in  the  absence  of  any 
Christian  name)  there  would  be  enough  in  the  will  to  show  that  the 
younger  son  was  meant,  and  to  prevent  the  devise  from  being  void  for 
uncertaintj'.  It  would  clearly  not  be  necessarj-,  in  that  case,  that  a 
demonstration,  sufficient  to  show  which  son  was  meant,  should  be  in 
the  form  of  a  descriptio  personce ;  any  words,  in  any  part  of  the  will, 
which  might  enable  the  Court  to  see  with  sufficient  clearness  that  the 
testator  meant  one  son,  and  not  the  other,  must  be  enough  for  that 
purpose. 

Applying  this  test,  with  the  knowledge  that  the  younger  son,  an 
unmarried  man,  had  always  down  to  the  date  of  the  will  resided  and 
been  domesticated  in  the  same  house  with  the  testator,  and  with  his 
mother,  the  testator's  wife  (for  such  I  consider  to  be  the  true  result  of 
the  evidence),  and  that  the  elder  son,  a  married  man  with  issue  then 
living,  had  not  resided  in  the  testator's  house  for  nine  years  before  the 
will  was  made,  and  then  lived  one  hundred  miles  off;  with  the  knowl- 
edge, also  (which  in  Dernasconi  v.  Atkinson,  10  Hare,  345,  and  othei;_ 
cases,  was  thought  not  immaterial),  that  the  younger  son  was  in  con- 
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stant  communication  witli  the  testator,  wlio  was  ranch  attached  to  him, 
■while  his  communications  with  the  elder  son  were  unfrequent,  I  should 
not  have  hesitated  to  say  that  the  words,  "  so  long  as  they  reside  to- 
gether in  the  same  house  "  (with  the  rest  of  the  context  in  which  those 
words  are  found),  would  have  been  enough  to  indicate  the  j-ounger 
son,  who  resided  in  the  same  house  with  the  testator  and  his  wife  at 
the  date  of  the  will,  as  the  person  intended,  and  to  save  the  devise 
from  being  void  for  uncertaintj'.  If  such  would  have  been  the  effect  of 
these  words,  in  the  case  supposed,  then  I  cannot  think  that  the  view 
which  regards  them  as  equally  and  indifferently  applicable  to  the  elder 
and  to  the  younger  son,  in  the  will  as  it  stands,  can  be  correct. 

Still  it  does  not  follow  that  the  scale  may  not  be  turned  in  favor  of 
the  appellant  by  the  name  "  Forster,"  —  and  it  is  on  that  point  that  I 
have  felt  most  hesitation.  When  a  Court  has  to  choose  between  the 
name,  which  is  onl^'  one  part  of  an  entire  description,  and  other  parts 
of  the  description  more  applicable  to  a  person  who  does  not  bear  the 
name,  there  is  certainly  no  general  rule  that  the  name  should  have  a 
preponderating  weight ;  nor  even  that,  in  re  dubia,  it  should  always  turn 
the  scale,  so  as  to  save  the  devise  from  being  void  for  uncertaintj^ 
Not  to  mention  Jiradshaw  v.  £radshaw,  2  Y.  &  C.  72,  where  evidence 
not  properly  admissible  was  received,  in  Doe  v.  Siscocks,  5  M.  &  W. 
363,  the  gift  was  to  the  testator's  "  grandson,  John  Hiscocks,  eldest 
son  of  his  son,  John  Hiscocks."  There  was  a  grandson  named  John 
HiscoefcSjWho  exactly  fulfilled  all  parts  of  the  description,  except  that 
he  was  not  the  eldest  son  of  his  father,  although  he  was  the  eldest  son 
of  his  father's  second  marriage.  The  eldest  son  (the  lessor  of  the 
plaintiff  in  the  case)  was  named  Simon  ;  and  the  Court  of  Exchequer, 
when  directing  a  new  trial  on  account  of  the  improper  reception  of  evi- 
dence, said  that  unless  evidence  of  surrounding  facts  could  be  given, 
which  would  warrant  a  judge  in  directing  a  jury  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  "  the  defend- 
ant will,  indeed,  for  the  present  succeed  ;  but  the  claim  of  the  heir-at- 
law  will  probably  prevail  ultimatelj',  on  the  ground  that  the  devise  is 
void  for  uncertainty."  And  this  House,  in  Drake  v.  Drake,  8  H.  L. 
C.  172,  held  the  gift  of  a  share  of  the  testator's  residuary  estate  to  his 
"niece,  Mary  Frances  Tjrwhitt  Drake,"  to  be  void  for  uncertainty; 
there  being  no  niece  who  had  the  composite  name  "  Mary  Frances  Tyrr- 
whitt ;"  (there  were  four  nieces  named  "Mary  Caroline  Tyrrwhitt," 
"  Mary  Elizabeth  Tyrrwhitt,"  "  Frances  Isabella  Tyrrwhitt,"  and  •'  Frances 
Charlotte  T3Trwhitt "),  though  the  appellant,  the  testator's  sister-in-law, 
to  whom  (under  the  description  of  "my  sister,  M.&ry  Frances  Tj'rwhit 
Drake  ")  another  gift  was  made  by  the  will  bore  that  exact  name. 

Admitting  that  in  the  present  case  the  context,  which  I  consider  to 
point  {prima  facie,  at  all  events)  to  the  j^ounger  son,  then  domesti- 
cated with  his  parents,  might  not  be  strong  enough  to  exclude  the  elder 
son  if  he  had  been  baptized  "  Forster,"  or  had  usually  been  so  called 
by  his  parents,  it  appears  to  me  that  we  have  not  really  here  veritatem 
nominis.     The  true  baptismal  name  of  the  elder  son  was  not  "  For- 
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ster,"  but  "  William  Forster,"  whicli,  if  he  had  usually  been  called  For- 
ster,  would  of  course,  have  been  immaterial.  But  he  was,  in  fact, 
never  called  "Forster,"  (not  even  "William  Forster"),  but  always 
"  Willie  ;  "  and  there  had  been  another  son  baptized  and  called  by  the 
name  of  "  Forster "  onljs  who  had  died  sixteen  years  before,  after 
attaining  sufficient  age  to  take  an  active  part  in  the  management  of  the 
testator's  farm. 

The  conclusion  which  I  draw  judicially  from  these  facts,  is,  that  the 
testator  would  not,  except  through  some  clerical  error,  have  used  the 
words  "my  son  Forster  Charter,"  to  describe  either  of  the  sons  living 
at  the  date  of  the  will ;  that  these  words  strictly  and  properlj-  describe 
the  deceased  son  only,  and  (but  for  some  error)  would  have  been  used 
in  that  sense  onlj'  by  the  testator ;  and  that  if  the  testator  had  meant 
to  describe  his  eldest  son,  he  would  (but  for  some  error)  have  done  so 
either  under  the  name  "  William,"  by  which  alone  that  son  was  habi- 
tually called  and  known  in  the  family,  or  under  his  full  and  proper  bap- 
tismal name  "William  Forster;"  just  as,  if  he  meant  to  describe  the 
respondent,  he  would  (but  for  some  error)  have  called  him  "  Charles." 

The  moment  we  find  sufficient  reason  to  conclude  that  there  is  really 
error  in  the  name,  the  observation  made  in  Bernasconi  v.  Atkinson, 
10  Hare,  348,  that  "  we  are  always  bound  to  assume  that  the  language 
of  the  will  is  the  language  of  the  testator,"  ceases  to  be  material.  It  is, 
then  (as  was  observed  in  the  same  judgment,  p.  353),  "  part  of  the  case, 
that  a  mistake  has  been  made  ; "  and  it  can  make  uo  difference  whether 
the  slip  was  the  testator's  own,  or  that  of  some  one  else  whom  he  em- 
ployed to  draw  up  the  will,  and  whose  words  he  adopted. 

This  being  my  view,  it  follows  that  the  use  of  an  inaccurate  name, 
which  agrees  only  partially  with  the  baptismal,  and  not  at  all  with  the 
familiar  name  of  the  elder  son,  ought  not  to  prevent  the  j'ounger  son 
from  taking,  when  he,  according  to  what  I  think  sufficient  and  more 
trustworthy  indications  of  intention  discoverable  in  the  rest  of  the  will, 
would  have  taken,  if  no  Christian  name  at  all  had  been  mentioned. 

I  felt  at  one  time  a  very  strong  inclination  to  yield  to  the^ authority 
of  my  two  noble  and  learned  friends,  who  think  otherwise  ;  but  the  re- 
sult is,  that  I  find  myself  unable  to  give  mj'  voice  against  that  of  my 
noble  and  learned  friend  on  the  woolsack,  and  in  favor  of  a  reversal  of 
the  judgment  of  the  Court  below. 

The  following  entry  was  afterwards  made  on  the  Journals  :  "  The 
question  loas  put,  —  whether  the  Orders  and  Decrees  complained 
of  in  the  said  appeal  be  reversed  ?  and  it  appearing  that  the 
votes  were  equal ;  thereupon,  according  to  the  ancient  rule  in 
the  law  (semper  prassumitur  pro  negante)  it  was  determined  in 
the  negative,"  and  the  costs  of  both  parties,  as  well  in  the  Court 
below  as  in  this  Souse,  were  ordered  to  be  paid  out  of  the  es- 
tate ;  and  with  these  directions  the  cause  was  remitted  to  the 
Court  of  Probate}       ,       J^ords'  Journals,  24th  July,  1874. 

1  See  Bernasconi  v.  Atkinson,  10  Hare,  345  ;  Bennett  x.  Marshall,  2  Kay  &  J.  740  ; 
Drake  v.  VraJce,  8  H.  L.  C.  172.  —  Ed. 
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RIGGS   V.   MYERS. 

Sdpeemb  Codkt  of  Missouei.     1855, 

[Reported  20  Mo.  239.] 

Appeal  from  Holt  Circuit  Court. 

This  was  a  suit  brought  by  a  portion  of  the  heirs-at-law  of  George 
Stewart,  deceased,  for  a  partition  of  the  southeast  and  southwest  quar- 
ters of  section  four,  in  township  fift^'-nine,  range  thirty-eight,  in  Holt 
County,  Missouri,  as  to  which  the  said  George  Stewart  was  alleged  to 
have  died  intestate.  The  defendants  claimed  that  George  Stewart,  by 
his  last  will,  devised  the  whole  of  said  land  to  Mary,  James,  and  George 
W.  Stewart,  from  whom  they  had  purchased. 

The  only  provisions  in  the  will  of  George  Stewart  material  to  this 
case  are  the  following :  — 

1.  It  IS  my  will  and  desire  that  all  my  just  debts  and  the  expenses  of 
my  last  illness  be  first  promptly  paid,  and  the  residue  of  my  estate  be 
divided  as  hereinafter  mentioned. 

2.  To  my  wife,  Mary  Stewart,  I  give  the  entire  use  and  enjoyment 
of  the  southwest  quarter  of  section  four  and  the  southeast  quarter  of 
section  four,  in  township  sixtj',  of  range  thirty-eight,  lying  in  Holt 
County,  Missouri,  during  her  natural  life,  to  have  and  to  hold  the 
same,  and  at  her  decease  to  pass  as  hereinafter  mentioned. 

11.  To  my  son,  George  W.  Stewart,  I  give,  at  the  decease  of  my 
wife,  Mary  Stewart,  the  southwest  quarter  of  section  four,  in  township 
sixty,  of  range  thirty-eight,  in  Holt  County,  Missouri,  with  the  privi- 
lege of  using  the  water  of  the  "  Big  Spring,"  having  free  access  to  and 
from  it,  as  he  may  wish. 

12.  To  James  Stewart  I  give  the  southeast  quarter  of  section  four,  in 
township  sixty,  of  range  thirty-eight,  in  Holt  County,  Missouri,  to  have 
the  same  at  the  decease  of  my  wife  Mary. 

In  addition  to  the  above,  there  was  a  devise  to  Robert  S.  Stewart  of 
a  quarter  section  of  land  upon  which  he  lived,  and  a  small  pecuniary 
legacy  to  several  of  the  testator's  children  and  grandchildren.  These 
were  all  the  provisions  of  the  will. 

The  defendants  in  their  answer  alleged  that  the  draftsman  of  the 
will  used  the  word  "  sixty"  by  mistake  instead  of  "  fifty-nine  "  in  the 
number  of  the  township.  At  the  trial  the  defendants  offered  to  prove 
that  George  Stewart,  at  the  time  of  his  death,  owned  no  other  land 
than  the  two  quarter  sections  described  in  the  petition  and  the  quarter 
section  devised  to  Robert  S.  Stewart;  that  he  never  owned  or  claimed 
any  land  in  section  four  of  township  sixty ;  that  there  was  no  such 
land  as  the  southeast  and  southwest  quarters  of  section  four,  in  town- 
ship sixty,  it  being  a  fractional  section,  containing  less  than  one  hun- 
dred acres,  and  not  subdivided  into  quarter  sections ;  that  the  spring, 
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commonly  known  as  the  "  Big  Spring,"  was  located  upon  the  south- 
east quarter  of  section  four,  in  township  fifty-nine,  range  thirty-eight ; 
that  George  Stewart  died  upon  said  last  named  section  ;  that  his  sons, 
George  W.  and  James  Stewart,  always  resided  with  him,  aad  that  his 
other  children  lived  apart  from  him  for  many  years  before  his  death  ; 
and  that  the  two  quarter  sections  of  land  in  controversy  composed  at 
least  three-fourths  in  value  of  his  whole  estate. 

All  this  evidence  was  excluded,  and  after  a  judgment  of  partition, 
the  defendants  appealed  to  this  Court. 

W.  P.  Sail,  for  appellants  ;  Mr.  Varies,  for  respondents. 

Scott,  J.,  delivered  the  opinion  of  the  Court. 

1 .  This  is  a  plain  case.  The  application  of  the  undoubted  rules  as 
to  the  admission  of  extrinsic  evidence  in  the  interpretation  of  wills 
places  the  matter  in  a  clear  light.  One  of  the  rules  referred  to  is  this : 
that  for  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or 
the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  Court  may  inquire  into  everj-  material  fact  relating 
to  the  person  who  claims  to  be  interested  under  the  will,  and  the  prop- 
erty which  is  claimed  as  the  subject  of  disposition,  and  to  the  circum- 
stances of  the  testator  and  of  his  family  and  affairs,  for  the  purpose  of 
enabling  it  to  identify  the  person  or  thing  intended  by  the  testator,  or 
to  determine  the  quantity  of  interest  he  has  given  by  his  will.  Wigram 
on  Wills.  51.  The  evidence  allowable  under  this  rule,  and  which  was 
offered  by  the  appellants  in  connection  with  the  words  of  the  will, 
shows  bej'ond  all  doubt  what  property  was  intended  by  the  testator  to 
be  given  to  his  devisees. 

It  is  also  a  rule  that  a  redundant  and  superfluous  description,  which 
is  inapplicable  to  an  object  well  ascertained  by  previous  or  subsequent 
description,  will  not  prevent  the  application  of  parol  evidence  to  show 
what  object  was  contemplated  by  the  testator.  3  Starkie,  1024.  If 
the  number  of  the  township  had  been  omitted  by  the  testator,  there 
would  have/  been  no  doubt  about  the  land  he  intended  to  devise.  The 
inaccuracy  7  or  mistake  in  a  description  which  is  superfluous  cannot 
make  a  devise  void  for  uncertainty. 

There  is  a  distinction  between  an  inaccuracy  and  an  ambiguity  of 
language.  Language  may  be  inaccurate  without  being  ambiguous,  and 
it  may  be  ambiguous  though  perfectly  accurate.  If,  for  instance,  a 
testator,  having  a  leasehold  house  in  a  givfen  place,  and  uo  other  house, 
were  to  devise  his  freehold  house  there  to  A.  B.,  the  description,  though 
inaccurate,  would  create  no  ambiguitj-.  If,  however,  he  were  to  devise 
an  estate  to  J.  B.,  of  D.,  son  of  Thomas,  and  there  were  two  persons 
to  whom  the  entire  description  accurately  applied,  this  description, 
though  accurate,  would  be  ambiguous.  It  is  obvious,  therefore,  that 
the  whole  of  that  class  of  cases  in  which  an  inaccurate  description  is 
found  to  be  sufficient,  merely  by  the  rejection  of  the  words  of  surplus- 
age, are  cases  in  which  no  ambiguity  really  exists.  The  meaning  is 
certain,  notwithstanding   the   inaccuracy   of  the   testator's   language. 
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The  language  may  be  inaccurate,  but  if  the  Court  can  determine  the 
meaning  of  this  inaccurate  language  without  any  other  guide  than  a 
knowledge  of  the  simple  facts  upon  whicli,  from  the  nature  of  language 
in  general,  its  meaning  depends,  the  language,  though  inaccurate,  cannot 
be  ambiguous.     Wigram  pn  Wills,  58. 

Now,  with  the  knowledge  of  the  simple  fact  that  the  testator  owned  no 
other  lands  than  the  home  place  and  thfe  two"  quarter  sections  in  contro- 
vers_y,  can  any  one  doubt  what  was  intended  by  the  words  of  the  will  ? 
He  devises  his  estate.  The  words  are,  the  residue  of  my  estate.  He  did 
not  intend  to  give  away  anything  which  did  not  belong  to  him  ;  what 
he  designed  to  give  was  his  own.  Can  we  suppose,  against  his  solemn 
declaration,  that  he  meant  to  die  intestate  as  to  the  greater  portion  of 
his  estate  ?  But  does  not  the  reference  to  the  spring,  taken  in  connec- 
tion with  the  fact  that  there  was  such  a  spring  on  the  land  he  owned, 
place  this  matter  beyond  all  dispute  ? 

From  the  principles  which  have  been  stated  it  is  obvious  that  the 
testimony  offered  was  admissible,  and  that  testimony,  when  produced, 
could  leave  no  doubt  that  by  his  will  the  testator  passed  the  land  in 
controversy. 

This  is  no  attempt  to  prove  an  intention  when  the  words  of  a  will 
are  ambiguous.  The  result  attained  is  derived  from  the  words  of  the 
will  itself,  merely  by  enduing  ourselves  with  a  knowledge  of  the  cir- 
cumstances which  surrounded  the  testator  in  making  it. 

The  other  judges  concurring,  the  judgment  will  be  reversed,  and  the 
cause  remanded.^ 


KURTZ   et  al.  v.  HIBNER  et  al. 
Supreme  Court  op  Illinois.     1870. 

[Reported  55  III.  514.] 

Appeal  from  the  Circuit  Court  of  Will  County ;  the  Hon.  Josiah 
McRoBERTs,  Judge,-presiding.     The  opinion  states  the  case. 

Mr.  D.  H.  Pinney,  for  the  appellants. 

Mr.  W.  C.  Goodhue,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court. 

John  Hibner  and  others,  children  and  heirs-at-law  of  John  Hibner, 
deceased,  filed  their  bill  for  partition,  in  the  Circuit  Court  of  Will 
Count}-,  against  appellants,  Charles,  Elizabeth,  and  James  Kurtz. 

The  bill  alleges,  that  by  the  death  of  the  deceased,  complainants  and 
defendants,  except  James,  became  seized  in  fee,  as  tenants  in  common, 
of  the  west  half  of  the  southwest  quarter  of  section  33,  town  35,  range 
10  east,  eighty  acres,  and  the  south  half  of  the  east  half  of  the  southeast 
quarter  of  section  32,  town  35,  range  10  east,  forty  acres  ;  that  Elizabeth 

1  See  Creasy  v.  Alverson,  43  Mo.  12  (1868).    See  also  Cox  v.  Sart,  145  U.  S.  376.  —  Ea 
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■was  entitled  to  the  undivided  one-sixth  part  of  the  lands  ;  that  James 
claimed  title  to  the  fortj-'acre  tract ;  and  that  Elizabeth  is  a  daughter 
of  the  deceased,  and  the  wife  of  Charles.    The  bill  is  in  the  usual  form. 

Appellants  answered,  admitting  the  allegations  of  the  bill,  except  as 
to  the  intestacj'  of  Hibner,  and  averred  that  he  devised  the  eight3--acre 
tract  to  Elizabetli,  and  the  forty  acres  to  James  ;  that  there  was  a  mis- 
description of  the  lauds  in  the  will,  and  that  Charles  and  Elizabeth  bad 
been  in  possession  of,  and  made  valuable  improvements  upon,  the 
eighty-acre  tract,  upon  the  promise  of  the  deceased  that  he  would  give 
the  same  to  Elizabeth. 

The  usual  replication  was  filed,  cause  heard,  and  decree  rendered  for 
partition.  To  reverse  this  decree  appellants  have  brought  the  case  to 
this  Court. 

The  Circuit  Court  refused  to  hear  parol  evidence,  to  explain  the  lan- 
guage of  the  will.  The  only  provisions  of  the  will  to  be  considered  are 
the  following :  — 

"  Third.  I  give  and  bequeath  to  my  daughter,  Elizabeth  Kurtz,  all 
that  tract  or  parcel  of  land  situate  in  the  town  of  Joliet,  Will  County, 
Illinois,  and  described  as  follows  :  the  west  half  of  the  south-west  quar- 
ter of  section  32,  township  35,  range  10,  containing  eighty  acres,  more 
or  less,  together  with  all  the  appurtenances  thereunto  belonging,  or  in 
anywise  appertaining." 

"  Seventh.  I  give  and  bequeath  to  my  grandson,  James  Kurtz,  all 
that  part  or  parcel  of  land  described  as  the  south  half  of  the  east  half 
of  the  south  quarter  section  31,  in  township  35,  range  10,  containing 
forty  acres,  more  or  less." 

Appellants  offered  to  prove  that  the  testator,  at  the  time  of  his  death, 
owned  only  one  eighty-acre  tract,  in  township  thirty-five,  which  was  the 
one  described  in  the  bill ;  that  a  mistake  was  made  in  drafting  the  will, 
bj-  the  insertion  of  the  words  "  section  thirty-two,"  instead  of  "  section 
thirty-three  ;  "  that  Charles  and  Elizabeth  Kurtz  had  been  in  the  actual 
possession  of  the  tract  for  a  number  of  years,  and  upon  the  repeated 
promise  of  the  testator  in  his  lifetime,  that  he  would  give  the  same  to 
Elizabeth,  had  made  lasting  and  valuable  improvements,  at  their  own 
expense,  on  the  land,  —  had  fenced  it,  and  erected  thereon  a  dwelling- 
house,  barn  and  corn  cribs,  dug  wells  and  set  out  fruit-trees. 

Appellants  also  offered  to  prove  that  James  Kurtz,  at  the  time  of  tlie 
death  of  the  testator,  was  in  the  actual  possession  of  the  fortj'-acre 
tract,  as  the  tenant  of  the  deceased,  and  that  the  draughtsman  of  the 
will,  by  mistake,  inserted  the  word  "one,"  after  the  words  "section 
thirty,"  instead  of  "  two,"  so  as  to  bequeath  to  James  land  in  section 
thirty-one  instead  of  section  thirty-two.  This  evidence  was  reject^  by 
the  Court,  on  the  hearing. 

It  has  been  strongly  urged  by  counsel  for  appellants,  that  this  evi- 
dence should  have  been  received,  for  the  purpose  of  ascertaining  the 
intention  of  the  testator.  The  will  devises  land  to  Elizabeth  in  section 
thirty-two ;  the  parol  evidence  offered  was  for  the     urpose  of  locating 
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the  land  in  section  thirty-three.  The  will  devised  to  James  "  the  south 
half  of  the  east  half  of  the  south  quarter  of  section  thirty-one."  It  was 
proposed  to  show,  by  parol  evidence,  that  the  testator  intended  to  de- 
vise to  James  "  the  south  half  of  the  east  half  of  the  southeast  quarter 
of  section  thirt^'-two." 

The  law  requires  that  all  wills  of  lands  shall  be  in  writing,  and  ex- 
trinsic evidence  is  never  admissible,  to  alter,  detract  from,  or  add  to, 
the  terms  of  a  will.  To  permit  evidence,  the  effect  of  which  would  be  to 
take  from  a  will  plain  and  unambiguous  language,  and  insert  other  lan- 
guage in  lieu  thereof,  would  violate  the  foregoing  well-established  rule. 
For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  sub- 
ject of  disposition,  parol  evidence  may  be  received,  to  enable  the  court 
to  identify  the  person  or  thing  intended.  In  this  regard,  the  evidence 
offered  afforded  no  aid  to  the  Court.  The  devise  is  certain  both  as  to 
the  object  and  subject.     There  are  no  two  objects,  —  no  two  subjects. 

The  intention  of  the  testator  must  prevail.  How  shall  this  be  ascer- 
tained ?  In  the  case  of  Smith  v.  Bell,  6  Peters,  74,  Chief  Justice  Mar- 
shall says:  "The  first  and  great  rule  in  the  exposition  of  wills,  to 
which  all  rules  must  bend,  is,  that  the  intention  of  the  testator,  ex- 
pressed in  his  will,  shall  prevail,  provided  it  be  consistent  with  the 
rules  of  law.  This  principle  is  asserted  in  the  construction  of  every 
testamentary  disposition.  It  is  emphatically  the  will  of  the  person  who 
makes  it,  and  is  defined  to  be  '  the  legal  declaration  of  a  man's  inten- 
tions, which  he  wills  to  be  performed  after  his  death.'  These  intentions 
are  to  be  collected  from  his  words,  and  ought  to  be  carried  into  effect, 
if  they  be  consistent  with  law." 

The  thing  devised  is  certain  and  specific.  Section,  township,  and 
range  are  given.  The  evidence  offered,  as  to  the  mistake  in  the  sec- 
tion, would  have  made  a  new  and  different  will.  The  testator  devises 
lands  in  certain  sections.  The  description  is  full,  certain,  and  ex- 
plicit. No  doubt  arises  upon  the  reading  of  the  will.  Every  mind  is 
forced  to  the  same  conclusion,  that  the  land  devised,  the  subject  of  dis- 
position, is  clearly,  and  without  the  slightest  ambiguity,  described. 
The  language  is  not .  applicable  to  any  other  land.  No  extrinsic  evi- 
dence, then,  is  needed  to  identify  the  thing  intended.  The  intention 
is  manifest  from  the  words  of  the  will. 

The  case  of  Tucker  et  al.  v.  Seamen's  Aid  Society,  7  Mete.  188,  is 
cited  by  appellants'  counsel.  It  appeared,  in  that  case,  that  in  conse- 
quence of  incorrect  information,  the  legatee  was  not,  probablj-,  the 
object  of  the  testator's  bounty.  Other  societies  claimed  the  legacy. 
The  Court,  however,  decided  that  the  legacy  should  be  paid  to  the 
"  society-"  designated  in  the  will,  not  upon  extrinsic  proof,  but  upon 
the  words  of  the  will. 

The  case  of  Miggs  v.  Myers,  20  Mo.  239,  is  also  cited  by  counsel 
for  appellants.  That  case  is  very  different  from  the  one  under  consid- 
eration. The  testator,  in  that  case,  made  a  full  disposition  of  all  his 
estate,  and  then  described  certain  lands,  locating  them  in  a  township  in 
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which  he  owned  no  lands.  The  land  intended  to  be  devised,  was,  how- 
ever, identified,  by  reference  to  "  the  big  spring"  upon  it.  In  tha  case 
before  the  Court  there  is  no  disposition,  either  specifically  or  generally, 
of  the  lands  in  the  bill  mentioned. 

We  think,  therefore,  there  ^as  no  error  in  refusing  the  admission  of 
extrinsic  evidence,  to  detract  from,  or  add  to,  the  terms  of  the  will. 
The  law  requires  a  will  to  be  in  writing ;  to  be  executed  in  the  presence 
of  two  witnesses,  and  with  certain  solemnities,  to  insure  its  correctness 
and  protect  the  testator  from  mistake  and  imposition. 

There  is  no  ambiguity  in  this  case,  as  is  urged.  When  we  look  at 
the  will  it  is  all  plain  and  clear.  It  is  only  the  proof,  aliunde,  which 
creates  any  doubt,  and  such  proof  we  hold  to  be  inadmissible.  Doe  v. 
JSiscocks,  5  Mees.  &  Welsh.  363 ;  Miller  v.  Travers,  8  Bing.  244 ; 
Jackson  v.  /Sill,  11  Johns.  212;  Jackson  v.  Wilkinson,  17  ib.  146; 
Mann  v.  Mann,  1  Johns.  Ch.  231. 

The  decree,  in  this  case,  must,  however,  be  reversed,  for  the  refusal 
of  the  Court  to  admit  the  evidence  oflfered,  as  affecting  the  rights  and 
interests  of  the  parties,  in  making  the  partition.  Bj'  the  decree,  the 
Court  found  that  Elizabeth  Kurtz  was  entitled  to  the  undivided  one- 
sixth  part  of  the  lands,  without  any  directions  to  the  commissioners  to 
assign  to  her  the  portion  improved,  and  in  case  partition  could  not  be 
made,  to  allow  her  a  reasonable  remuneration,  from  her  co-tenants,  who 
received  the  benefit  of  the  improvements.  This  was  error.  LouvaUe 
et  al.  V.  Menard  et  al.,  1  Gilm.  39  ;  Dean  et  al:  v.  O'Meara  et  at.,  47 
111.  121  ;  Borah  v.  Archer,  7  Dana,  176. 

It  would  be  inequitable  to  permit  the  complainants  to  share  in  the 
benefits  of  the  improvements,  without  making  some  compensation  to  the 
defendants  for  the  necessary  increased  value  to  the  land,  occasioned  by 
the  improvements. 

As  to  the  eighty-acre  tract,  we  think  from  the  evidence  offered,  that 
Elizabeth  Kurtz  is  entitled  to  specific  performance  of  the  parol  promise, 
repeatedly  made,  by  her  father.  Appellants  offered  to  prove  such 
parol  promise,  by  the  testator,  in  his  lifetime,  to  Elizabeth,  and  that  in 
consequence  of  such  promise,  possession  was  taken,  and  extensive  and 
valuable  improvements  made  by  them.  A  Court  of  Equity  will  always 
enforce  a  promise,  upon  which  reliance  is  placed,  and  which  induces 
the  expenditure  of  labor  and  money  in  the  improvement  of  land.  Such 
a  promise  rests  upon  a  valuable  consideration.  The  promisee  acts 
upon  the  faith  of  the  promise.  We  can  perceive  no  important  distinc- 
tion between  such  a  promise  and  a  sale.  Courts  would  sanction  wrong 
and  fraud  not  to  sustain  such  a  promise.  If  the  proof  offered  can  be 
made,  then  Elizabeth  is  entitled  to  specific  performance,  and  a  decree 
for  the  conveyance  of  the  eighty  acres  to  her,  upon  the  filing  of  the 
proper  bill.  Bright  et  al.  v.  Bright,  41  111.  97 ;  Shepherd  v.  Bevin, 
9  Gill,  32  ;  king's  Heirs  v.  Thompson,  9  Peters,  204. 

We  do  not  think  that  James  Kurtz  has  any  title  to  the  fortj'  acres, 
by  virtue  of  the  will,  or  otherwise,  and  partition  should  be  made  of  it. 
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The  decree  of  the  Circuit  Courtis  reversed,  and  the  cause  remanded, 
with  instructions  to  that  Court  to  proceed  in  accordance  with  this 
opinion,  and  with  leave  to  Elizabeth  to  file  her  cross-bill. 

Decree  reversed?- 


PATCH    V.  WHITE. 

Supreme  Codrt  of  the  United  States.     1886. 
[Reported  117  U.  S.  210.] 

Ejectment.  The  question  at  issue  was  the  construction  of  a  will, 
the  principal  parts  of  which  are  set  forth  in  the  opinion  of  the  Court. 
The  case  was  first  argued  November  12,  1885.  The  judgment  below 
was  affirmed  by  a  divided  Court,  November  26,  1885.  On  the  14th 
December  this  judgment  was  set  aside,  and  a  reargument  was  ordered, 
which  was  made' January  13,  14,  1886,  by  the  same  counsel. 

Mr.  John  D.  McFherson  and  Mr.  Galderon  Carlisle,  for  plaintiff 
in  error. 

Mr.  Walter  D.  Davidge  (Mr.  J.  Holdsworth  Gordon  was  with  him), 
for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

Ejectment  for  two  undivided  thirds  of  a  lot  of  land  in  Washington 
City,  known  on  the  plats  and  ground-plan  of  the  city  as  lot  No.  3, 
square  406,  fronting  50  feet  on  E  Street,  north  :  plea,  not  guilty.  The 
plaintiff,  John  Patch,  now  plaintiff  in  error,  claims  the  lot  under  Henry 
Walker,  devisee  of  James  Walker.  The  latter  died  seized  of  the  lot  in 
1832,  and  by  his  last  will,  dated  in  September  of  that  year,  devised  to 
Henry  Walker  as  follows,  to  wit :  "  I  bequeath  and  give  to  my  dearly- 
beloved  brother,  Henrj^Walker,  forever,  lot  numbered  six,  in  square 
four  hundred  and  three,  together  with  the  improvements  thereon 
erected,  and  appurtenances  thereto  belonging."  The  testator  did  not 
own  lot  number  6,  in  square  403,  but  did  own  lot  number  3,  in  square 
406,  the  lot  in  controversy ;  and  the  question  in  the  cause  is,  whether 
the  parol  evidence  offered  and  by  the  Court  provisionally  received,  was 
sufficient  to  control  the  description  of  the  lot  so  as  to  make  the  will 
apply  to  lot  number  3,  in  square  406.  The  judge  at  the  trial  held  that 
it  was  not,  and  instructed  the  jury  to  find  a  verdict  for  the  defendant. 
The  Court  in  General  Term  sustained  this  ruling  and  rendered  judg- 
.  inent  for  the  defendant ;  and  that  judgment  is  brought  here  by  writ  of 
error  for  review  upon  the  bill  of  exceptions  taken  at  the  trial. 

The  testator,  at  the  time  of  making  his  will,  and  at  his  death,  had 
living  a  wife,  Ann  Sophia,  an  infant  son,  James,  a  mother,  Dorcas 
Walker,  three  brothers,  John,  Lewis,  and  Henry  (the  latter  being  only 
eleven  years  old) ,  and  three  sisters,  Margaret  Peck,  Louisa  Ballard, 

1  See  discussions  of  this  case  in  10  Am.  Law  Reg.  N.  s.  93,  and  ib.  353.     See  also 
y.  Worlc,  122  Iiid.  134.  —  Ed. 
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and  Sarah  McCallion,  and  no  other  near  relations,  and  all  of  these  are 
provided  for  in  his  will,  if  the  change  of  description  of  the  lot  given  to 
Henry  is  admissible  ;  otherwise  Henry  is  unprovided  for,  except  in  a  re- 
siduary bequest  of  personal  property  in  connection  with  others.  The  fol- 
lowing are  the  material  clauses  of  the  will.  After  expressing  the  ordinary 
wishes  and  hopes  with  regard  to  the  disposal  of  his  body  and  a  future 
life,  the  testator  adds  :  "  And  touching  worldly  estates,  wherewith  it  has 
pleased  Almighty  God  to  bless  me  in  this  life,  I  give,  devise,  and  dis- 
pose of  the  same  in  the  following  manner  and  form."  He  then  gives 
and  bequeaths  to  his  wife  one-third  of  all  his  personal  estate,  forever, 
and  the  use  of  one-third  of  his  real  estate  for  life,  remainder  to  his 
infant  son,  James.  He  then  proceeds  :  "  I  bequeath  and  give  to  my 
dear  and  affectionate  mother,  Dorcas  "Walker,  forever,  all  of  lot  num- 
bered seven,  in  square  one  hundred  and  six,  as  laid  down  on  the  plan 
of  the  City  of  Washington,  together  with  all  the  improvements  thereon 
erected  and  appurtenances  thereto  belonging. 

"  I  bequeath  and  give  to  my  dearly-beloved  brother,  John  Wallter, 
forever,  all  of  lot  numbered  six,  in  square  one  hundred  and  six,  with 
the  two-stor}-  brick  house,  back  building,  and  all  appurtenances  thereto 
belonging. 

"  I  bequeath  and  give  to  my  dearly -beloved  brother,  Lewis  Walker, 
forever,  lots  twenty-three,  twentj-four,  and  twentj'-five,  in  square  num- 
bered one  hundred  and  six,  together  with  a  two-story  brick  building, 
with  a  basement  story  back  building,  and  all  appurtenances  thereto  be- 
longing and  erected  on  one  or  more  of  said  lots. 

"  I  bequeath  and  give  to  mj'  dearly- beloved  brother,  Henry  Walker, 
forever,  lot  numbered  six,  in  square  four  hundred  and  three,  together 
with  the  improvements  thereon  erected  and  appurtenances  thereto 
belonging." 

Then,  after  giving  to  his  three  sisters,  and  his  infant  son,  respectively, 
other  specific  lots  with  houses  thereon,  he  proceeds  as  follows  :  — 

"  I  also  bequeath  and  give  to  my  infant  son,  James  Walker,  forever, 
the  balance  of  my  real  estate  believed  to  be  and  to  consist  in  lots  num- 
bered six,  eight,  and  nine,  with  a  house,  part  brick  and  part  frame, 
erected  on  one  of  said  lots,  in  square  one  hundred  and  sixteen ;  lots 
thirty-one,  thirty-two,  and  thirty-three,  in  square  numbered  one  hundred 
and  fort)',  and  a  slaughter-house  erected  on  one  of  said  lots  ;  lots  num- 
bered eight  and  eleven,  in  square  numbered  two  hundred  and  fifty  ;  and 
lot  numbered  twenty-eight,  in  square  numbered  one  hundred  and  seven  ; 
and  further,  I  bequeath  and  give  to  my  infant  son,  James  Walker,  one 
thousand  dollars,  to  be  paid  out  of  my  personal  estate,  and  applied  at 
the  discretion  of  his  guardian  hereinafter  appointed,  for  the  education 
of  my  son,  James  Walker."     He  then  adds  :  — 

"The  balance  of  my  personal  estate,  whatever  it  may  be,  I  desire 
shall  be  equally  divided  between  my  mother,  Dorcas  Walker,  my  sister, 
Sarah  McCallion,  and  my  brothers,  John,  Lewis,  and  Henry  Walker." 

It  is  clear  from  the  will  itsglf :  — 
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1.  That  the  testator  intended  to  dispose  of  all  his  estate. 

2.  That  he  believed  he  had  disposed  of  it  all  in  the  clauses  prior  to 
the  residuary  clause,  except  the  specific  lots  thereby  given  to  his  son. 

3.  That  when  he  gave  to  his  brother,  Henry,  lot  number  6,  in  square 
403,  he  believed  he  was  giving  him  one  of  his  own  lots.  On  general 
principles,  he  would  not  have  given  him  a  lot  which  he  did  not  own  ;  and 
he  expressly  says,  "  touching  worldly  estate,  wherewith  it  has  pleased 
Almighty  God  to  bless  me  in  this  life,  1  give,  devise,  and  dispose  of 
the  same  in  the  following  manner." 

4.  That  he  intended  to  give  a  lot  with  improvements  thereor  erected. 
Now,  the  parol  evidence  discloses  the  fact,  that  there  was  an  evident 

misdescription  of  the  lot  intended  to  be  devised.  It  shows,  first,  as 
before  stated,  that  the  testator,  at  the  time  of  making  his  will,  and 
at  the  time  of  his  death,  did  not,  and  never  did,  own  lot  6,  in  square 
403,  but  did  own  lot  3,  in  square  406  ;  secondly,  that  the  former  lot 
had  no  improvements  on  it  at  all,  and  was  located  on  Ninth  Street,  be- 
tween I  and  K  Streets,  whilst  the  latter,  which  he  did  own,  was  located 
on  E  Street,  between  Eighth  and  Ninth  Streets,  and  had  a  dwelling- 
house  on  it,  and  was  occupied  by  the  testator's  tenants, —  a  circumstance 
which  pi'ecludes  the  idea  that  he  could  have  overlooked  it. 

It  seems  to  us  that  this  evidence,  taken  in  connection  with  the  whole 
tenor  of  the  will,  amounts  to  demonstration  as  to  which  lot  was  in  the 
testator's  mind.  It  raises  a  latent  ambiguity.  The  question  is  one  of 
identification  between  two  lots,  to  determine  which  was  in  the  testator's 
mind,  whether  lot  3,  square  406,  which  he  owned,  and  which  had 
improvements  erected  thereon,  and  thus  corresponded  with  the  im- 
plications of  the  will,  and  with  part  of  the  description  of  the  lot,  and 
rendered  the  devise  eflTective ;  or  lot  6,  square  403,  which  he  did  not 
own,  which  had  no  improvements  thereon,  and  which  rendered  the 
devise  ineifective. 

It  is  to  be  borne  in  mind  that  all  the  other  property  of  the  testator, 
except  this  one  house  and  lot,  was  disposed  of  to  his  other  devisees,  at 
least  that  was  his  belief  as  expressed  in  his  will,  and  there  is  no  evi- 
dence to  the  contrary ;  whilst  this  lot  (though  he  believed  he  had  dis- 
posed of  it),  was  not  disposed  of  at  all,  unless  it  was  devised  to  his 
brother,  Henry,  by  the  clause  in  question.  In  view  of  all-  this,  and 
placing  ourselves  in  the  situation  of  the  testator  at  the  time  of  making 
his  will,  can  we  entertain  the  slightest  doubt  that  he  made  an  error  of 
description,  so  far  as  the  numbers  in  question  are  concerned,  when  he 
wrote,  or  dictated,  the  clause  under  consideration?  "What  he  meant  to 
devise  vras  a  lot  that  he  owned  ;  a  lot  with  improvements  on  it ;  a  lot 
that  he  did  not  specifically  devise  to  any  other  of  his  devisees.  Did 
such  a  lot  exist?  If  so,  what  lot  was  it?  We  know  that  such  a  lot  did 
exist,  and  onlj'  one  such  lot  in  the  world,  and  that  this  lot  was  the  lot 
in  question  in  this  cause,  namelj-,  lot  number  3,  in  square  406.  Then 
is  it  not  most  clear  that  the  words  of  the  will,  "lot  numbered  six,  in 
square  four  hundred  and  three,"  contained  a  false  description.     The 
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testator,  evidently  by  mistake,  put  "  three"  for  "  six,"  and  "  six"  for 
"  tiiree,"  a  sort  of  mis-speecii  to  wiiicti  the  human  mind  is  perversely 
addicted.  It  is  done  every  day  even  by  painstaking  people.  Dr.  John- 
son, in  the  preface  to  his  Dictionary,  well  says  :  "  Sudden  fits  of  inad- 
vertence will  surprise  vigilance,  slight  avocations  will  seduce  attention, 
and  casual  eclipses  of  the  mind  will  darken  learning."  Not  to  allow 
the  correction  of  such  evident  slips  of  attention,  when  there  is  evidence 
by  which  to  correct  it,  would  be  to  abrogate  the  old  maxim  of  the  law : 
Falsa  demonstratio  non  nocet. 

It  is  undoubtedly  the  general  rule,  that  the  maxim  just  quoted  is  con- 
fined in  its  application  to  cases  where  there  is  sufficient  in  the  will  to 
identify  the  subject  intended  to  be  devised,  independentlj-  of  the  false 
description,  so  that  the  devise  would  be  effectual  without  it.  But  why 
should  it  not  apply  in  every  case  where  the  extrinsic  facts  disclosed 
make  it  a  matter  of  demonstrative  certainty  that  an  error  has  crept  into 
the  description,  and  what  that  error  is?  Of  course,  the  contents  of 
the  will,  read  in  the  light  of  the  surrounding  circumstances,  must  lead 
up  to  and  demand  such  correction  to  be  made. 

It  is  settled  doctrine  that,  as  a  latent  ambiguity  is  only  disclosed  by 
extrinsic  evidence,  it  maj'  be  removed  by  extrinsic  evidence.  Such  an 
ambiguity  raaj^  arise  upon  a  will,  either  when  it  names  a  person  as  the 
object  of  a  gift,  or  a  thing  as  the  subject  of  it,  and  there  are  two  persons 
or  things  that  answer  such  name  or  description  ;  or,  secondly,  it  may 
arise  when  the  will  contains  a  misdescription  of  the  object  or  subject : 
as  where  there  is  no  such  person  or  thing  in  existence,  or  if  in  exist-,  j 
ence,  the  person  is  not  the  one  intended,  or  the  thing  does  not  belong  | 
to  tlie  testator.  The  first  kind  of  ambiguity,  where  there  are  two  per- 
sons or  things  equallj-  answering  the  description,  may  be  removed  by 
any  evidence  that  will  have  that  effect,  either  circumstances,  or  declara- 
tions of  the  testator.  1  Jarman  on  Wills,  370 ;  Hawkins  on  Wills,  9, 
10.  Where  it  consists  of  a  misdescription,  as  before  stated,  if  the  mis- 
description can  be  struck  out,  and  enough  remain  in  the  will  to  identify  ' 
the  person  or  thing,  the  Court  will  deal  with  it  in  that  way  ;  or,  if  it  is 
an  obvious  mistake,  will  read  it  as  if  corrected.  The  ambiguity  in  the 
latter  case  consists  in  the  repugnancj'  between  the  manifest  intent  of 
the  will  and  the  misdescription  of  the  donee  or  the  subject  of  the  gift. 
In  such  a  case  evidence  is  always  admissible  to  show  the  condition  of 
the  testator's  family  and  estate,  and  the  circumstances  by  which  he 
was  surrounded  at  the  time  of  making  his  will.  1  Jarman  on  Wills, 
364,  365  ;  1  Roper  on  Legacies,  297,  4th  ed.  ;  2  Williams  on  Executors, 
988,  1032.  Mr.  Williams  (afterwards  Mr.  Justice  Williams),  says: 
"  Where  the  name  or  description  of  a  legatee  is  erroneous,  and  there  is 
no  reasonable  doubt  as  to  the  person  who  was  intended  to  be  named  or 
described,  the  mistake  shall  not  disappoint  the  bequest.  The  error 
may  be  rectified.  ...  1.  By  the  context  of  the  will;  2,  To  a  certain 
extent  by  parol  evidence.  ...  A  court  may  inquire  into  every  mate- 
rial fact  relating  to  the  person  who  claims  to  be  interested  under  the 
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will,  and  to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  Court  to  identify  the  person  in- 
tended by  the  testator."  pp.  988-989.  Again  he  says,  on  page  1032  : 
"Mistakes  in  the  description  of  legacies,  like  those  in  the  description 
of  legatees,  ma}'  be  rectified  by  reference  to  the  terms  of  the  gift,  and 
evidence  of  extrinsic  circumstances,  taken  together.  The  error  of  the 
testator,  says  Swinburne,  in  the  proper  name  of  the  thing  bequeathed, 
doth  not  hurt  the  validity  of  the  legacy,  so  that  the  bodj'  or  substance 
of  the  thing  bequeathed  is  certain :  As,  for  instance,  the  testator  be- 
queaths his  horse  Criple,  when  the  name  of  the  horse  was  Tulip ;  this 
mistake  shall  not  make  the  legacy  void  ;  for  the  legatory  may  have  the 
horse  by  the  last  denomination  ;  for  the  testator's  meaning  was  certain 
that  he  should  have  the  horse  ;  if,  therefore,  he  hath  the  thing  devised, 
it  is  not  material  if  he  hath  it  by  the  right  or  the  wrong  name."  See 
also  Roper  on  Legacies,  297. 

The  rule  is  very  distinctly  laid  down  by  Sir  James  Wigram,  who 
says  :  "A  description,  though  false  in  part,  may,  with  reference  to  ex- 
trinsic circumstances,  be  absolutely  certain,  or  at  least  sufficiently  so  to 
enable  a  Court  to  identify  the  subject  intended ;  as  where  a  false  de- 
scription is  superadded  to  one  which  by  itself  would  have  been  correct. 
Thus,  if  a  testator  devise  his  black  horse,  having  only  a  white  one,  or 
devise  his  freehold  houses,  having  only  leasehold  houses,  the  white 
horse  in  the  one  case  and  the  leasehold  houses  in  the  other  would 
clearly  pass.  In  these  cases  the  substance  of  the  subject  intended  is 
certain,  and  if  there  is  but  one  such  substance,  the  superadded  descrip- 
tion, though  false,  introduces  no  ambiguity,  and,  as  by  the  supposition  the 
rejected  words  are  inapplicable  to  any  subject,  the  Court  does  not  alter, 
vary,  or  add  to  the  effect  of  the  will  by  rejecting  them."  Wigram  on 
Extrinsic  Evidence,  53.  Of  course  when  the  author  speaks  of  the  re- 
jected words  as  being  "  inapplicable  to  any  subject,"  he  means  inappli- 
cable because  the  subject  is  not  in  existence,  or  does  not  belong  to  the 
testator. 

The  case  of  the  Roman  Catholic  Orphan  Asylum  v.  Mnmons,  3 
Bradford,  144,  which  arose  before  the  Surrogate  of  New  York,  well 
illustrates  the  application  of  the  rule.  There  a  testatrix  bequeathed  her 
shares  of  the  Mechanics'  Bank  stock  to  the  Orphan  Asylum.  She  had 
no  bank  stock  except  ten  shares  of  the  Cit^'  Bank.  Surrogate  Bradford, 
in  a  learned  opinion,  held  that  the  word  "  Mechanics"  must  be  rejected 
as  inapplicable  to  any  property  ever  owned  by  the  testatrix,  and  the 
rejection  of  this  word  left  the  bequest  to  operate  upon  any  bank  stock 
possessed  by  her,  and  so  to  pass  the  City  Bank  shares.  See  also  a 
learned  note  of  Chief  Justice  Redfield,  10  Am.  Law  Reg.  n.  s.  93,  to 
the  case  of  Kurtz  v.  Hibner,  55  111.  514,  in  which  he  strongly  disap- 
proves the  decision  in  that  case. 

Chief  Justice  Marshall,  in  Finhxy  v.  King's  J^essie,  3  Pet.  346,  377, 
lays  down  the  general  rule  that  underlies  all  others.  "The  intent  of 
the  testator,"  says  he,  "  is  the  cardinal  rule  in  the  construction  of  wills ; 
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and  if  that  intent  can  be  clearly  perceived,  and  is  not  contrary  to  some 
positive  rule  of  law,  it  must  prevail ;  although  in  giving  effect  to  it 
some  words  should  be  rejected,  or  so  restrained  in  their  application,  as 
ruateriallj'  to  change  the  literal  meaning  of  the  particular  sentence." 

But  it  is  not  our  intention  to  review  or  classify  the  decisions.  They 
are  legion.  'J'he  intrinsic  difficulty  of  stating  the  rule  as  applicable  to 
all  cases  is  such  as  to  make  it  presumptuous  in  any  one  to  attempt  to 
chain  it  down  and  fix  it  in  the  form  of  a  verbal  definition.  Sufficient 
appears  from  the  authorities  already  quoted  to  show  that,  whilst  no  bill 
in  equity  lies  to  reform  a  will,  because  its  author  is  dead,  and  his  intent 
can  only  be  known  from  the  language  he  has  used,  when  applied  to  the 
circumstances  by  which  he  was  surrounded,  3'et  a  careful  studj-  of  that 
language  and  of  those  circumstances  will  generally  disclose  any  inad- 
vertencj'  or  mistake  in  the  description  of  persons  or  things,  and  the 
manner  in  which  it  should  be  corrected,  without  adding  anj-thing  to  the 
testator's  language,  and  therebj'  making  a  different  will  from  that  left 
by  him.  We  will  only  quote  further,  an  observation  of  Chief  Justice 
Thompson,  of  New  York,  in  Jackson  v.  Sill,  11  Johns.  201,  which  is 
ver}'  pertinent  to  the  present  discussion.  In  that  case  the  Court  re- 
jected the  extrinsic  evidence  offered  to  remove  a  supposed  latent 
ambiguity  in  a  will,  for  the  ver}'  good  reason  that  it  appeared,  on  exam- 
ination, that  no  ambiguity  existed.  But  the  Chief  Justice  justly  said : 
"  It  is  undoubtedly  a  correct  rule  in  the  construction  of  wills,  to  look  at 
the  whole  will  for  the  purpose  of  ascertaining  the  intention  of  the  testa- 
tor in  any  particular  part,  where  such  part  is  ambiguous.  But  where 
the  intention  is  clear  and  certain,  and  no  repugnancy  appears  between 
the  different  parts  of  the  will,  no  such  aid  is  necessary  or  proper."  Of 
course,  in  the  case  of  a  latent  ambiguitj-  such  repugnancj'  can  only 
appear  by  means  of  the  evidence  which  discloses  the  ambiguitj'. 

In  view  of  the  principles  announced  in  these  authorities,  the  case 
under  consideration  does  not  require  anj-  enlargement  of  the  rule  ordi- 
narily laid  down,  namely,  the  rule  which  .requires  in  the  will  itself  suffi- 
cient to  identify  the  subject  of  the  gift,  after  striking  out  the  false 
description.  The  will,  on  its  face,  taking  it  altogether,  with  the  clear 
implications  of  the  context,  and  without  the  misleading  words,  "  six  " 
and  "  three,"  devises  to  the  testator's  brother,  Henry,  in  substance  as 
follows:  "I  bequeath  and  give  to  my  dearly  beloved  brother,  Henry 

Walker,  forever,  lot  number ,  in  square  four  hundred  and , 

together  with  the  improvements  thereon  erected  and  appurtenances 
thereto  belonging  —  being  a  lot  which  belongs  to  me,  and  not  specifi- 
cally devised  to  any  other  person  in  this  my  will."  In  view  of  what  has 
already  been  said  there  cannot  be  a  doubt  of  the  identity  of  the  lot  thus 
devised.  It  is  identified  by  its  ownership,  by  its  having  improvements 
on  it,  by  its  being  in  a  square  the  number  of  which  commenced  with 
four  hundred,  and  by  its  being  the  only  lot  belonging  to  the  testator 
which  he  did  not  otherwise  dispose  of.  By  merely  striking  out  the 
words  "  six"  and  "  three  "  from  the  description  of  the  will,  as  not  ap- 
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plicable  (unless  interchanged)  to  anj-  lot  which  tlie  testator  owned  ;  or 
instead  of  striking  them  out,  supposing  them  to  have  l)een  binned  b}' 
accident  so  as  to  be  illegible,  the  residue  of  the  description,  in  view  of 
the  context,  so  exactly  applies  to  the  lot  in  question,  that  we  have  no 
hesitation  in  sa3-ing  that  it  was  lawfully  devised  to  Henry  Walker. 
The  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  award  a  new  trial. 

Mr.  Justice  Woods,  with  whom  concurred  Mk.  Justice  Matthews, 
Mr.  Justice  Gray,  and  Mr.  Justice  Blatchford,  dissenting. 

Mr.  Justice  Woods.  Mr.  Justice  Matthews,  Mr.  Justice  Gray,  Mr. 
Justice  Blatchford  and  myself  cannot  concur  in  the  judgment  of  the 
majority  of  the  Court. 

The  suit  was  an  action  .of  ejectment  in  which  the  will  was  offered  in 
evidence  to  prove  the  plaintiff's  title.  The  property  in  controvers3'  was 
lot  three,  in  square  four  hundred  and  six,  in  the  city  of  Washington. 
The  plaintiff  claimed  under  a  devise  of  lot  six,  in  square  four  hundred 
and  three.  The  devise  was  as  follows  :  "I  bequeath  to  mj-  dearly  be- 
loved brother,  Henry  Walker,  forever,  lot  numbered  six,  in  square  four 
hundred  and  three,  together  with  the  improvements  thereon  erected 
and  the  appurtenances  thereto  belonging."  The  devise  does  not  de- 
scribe the  property  sued  for.  Extrinsic  evidence  to  aid  the  devise  was 
offered  by  the  plaintiff,  who  insisted  that  it  was  admissible  for  the  pur- 
pose of  removing  a  latent  ambiguity. 

Latent  ambiguities  are  of  two  kinds  :  first,  where  the  description  of 
the  devisee  or  the  property  devised  is  clear  upon  the  face  of  the  will, 
but  it  turns  out  that  there  are  more  than  one  estate  or  more  than  one 
person  to  which  the  description  applies ;  and,  second,  where  the  devi- 
see or  the  property  devised  is  imperfectly,  or  in  some  respects  errone- 
ously, described,  so  as  to  leave  it  doubtful  what  person  or  property  is 
meant. 

It  is  clear  that  if  there  is  anj'  ambiguity  in  the  devise  under  consider- 
ation it  belongs  to  the  latter  class.  But  there  is  no  ambiguity.  The 
devise  describes  the  premises  as  lot  six,  in  square  four  hundred  and 
three.  It  is  conceded  that  there  is  such  a  lot  and  square  in  the  city  of 
Washington,  and  but  one  ;  and  it  is  not  open  to  question  what  precise 
parcel  of  land  this  language  of  the  devise  points  out.  It  clearly,  and 
without  uncertainty,  designates  a  lot  on  9th  street,  between  I  and  K 
streets,  well  known  on  the  map  of  the  citj' of  Washington,  whose  metes 
and  bounds  and  area  are  definitely  fixed  and  platted  and  recorded. 
The  map  referred  to  was  approved  bj'  President  Washington  in  1792, 
and  recorded  in  1794.  Thousands  of  copies  of  it  have  been  engraved 
and  printed.  All  conveyances  of  real  estate  in  the  city  made  since  it 
was  put  on  record  refer  to  it ;  it  is  one  of  the  muniments  of  title  to  all 
the  public  and  private  real  estate  in  the  city  of  Washington,  and  it  is 
probably  better  known  than  any  document  on  record  in  the  District  of 
Columbia.     The  accuracy  of  the  description  of  the  lot  devised  is  there- 
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fore  matter  of  common  knowledge,  of  which  the  Court  might  even  take 
judicial  notice. 

Nor  is  any  ambiguity  introduced  into  the  defscription  by  the  words 
"  with  the  improvements  thereon  erected  and  the  appurtenances  thereto 
belonging,"  or  bj-  the  testimon3-  which  was  offered  to  prove  that  at  the 
date  of  the  will  and  of  the  death  of  the  testator  the  lot  described  in  the 
devise  was  unimproved.  It  is  plain  that  the  words  "improvements 
thereon  erected  "  were  a  convej'ancer's  phrase  of  the  same  nature  as 
the  words  which  immediately  followed  them,  namely,  "  and  the  appur- 
tenances thereto  belonging,"  and  the  whole  phrase  is  simpl^^  equivalent 
to  the  words  "■  with  the  improvements  and  appurtenances."  The  words 
"  with  the  improvements  thereon  erected"  were  not  intended  as  a  part 
of  the  description  of  the  premises,  which  had  alread}'  been  fully  and 
accurately  described,  but  were  used,  perhaps,  as  a  matter  of  habit,  or 
perhaps  out  of  abundant  but  unnecessary  caution,  to  include  in  the 
grant  improvements  that  might  be  put  upon  the  premises  between  the 
date  of  the  testator's  will  and  the  date  when  it  took  effect,  namelj-,  at 
his  death.  The  phrase  is  one  not  commonly  used  to  identify  the  prem- 
ises, and  was  not  so  used  in  this  devise.  There  is  persuasive  evidence 
of  this  in  the  will.  For  in  eight  other  devises  of  realty  the  testator  par- 
ticularly describes  the  character  of  the  improvements.  Thus,  in  the 
devise  to  his  brother,  John  Walker,  the  improvements  are  described  as 
a  "two-story  brick  house,  back  building;"  in  the  devise  to  Lewis 
Walker  as  "  a  two-story  brick  building,  with  a  basement  story  back 
building  ;  "  in  the  devise  to  Margaret  Peck  of  four  lots,  as  "  a  two-story 
frame  house  erected  on  lot  27 ;"  in  the  devise  to  Louisa  Ballard,  as  a 
"three-story  brick  house;"  in  the  devise  to  Sarah  McCallion,  as  a 
"  frame  house  ; "  in  the  devise  to  James  Walker  of  two  lots,  as  "  two 
two-story  brick  houses  ; "  and  in  the  residuary  devise  to  James  Walker 
of  the  testator's  real  estate  as  "  a  house  part  brick  and  part  frame." 
and  "  a  slaughter-house."  There  is  no  proof  that  &n\  of  the  other  real 
estate  mentioned  in  the  will  was  improved.  There  is,  therefore,  no 
doubt  about  the  identity'  of  the  lot  described  in  the  devise. 

But  even  if  the  words  under  discussion  were  used  to  carr^-  the  idea 
that  the  property  mentioned  in  the  devise  was  improved,  and  it  turned 
out  to  be  unimproved,  these  facts  would  not  make  the  description  am- 
biguous or  uncertain.  For  it  is  a  settled  rule  of  construction,  that  it 
there  be  first  a  certain  description  of  premises,  and  afterwards  another 
description  in  general  terms,  the  particular  description  controls  the 
general.  Thus,  in  Qoodtitle  v.  Southern,  1  M.  &  S.  299,  it  was  held 
that  by  a  devise  of  "  all  my  farm  called  Trogues-farra,  now  in  the  occu- 
pation of  C,"  the  whole  farm  passed,  though  it  was  not  all  in  C.'s  occu- 
pation. See  also  Miller  v.  Travers,  8  Bing.  244  ;  Ooodright  v.  Pears, 
11  East,  58. 

Another  cognate  rule,  well  settled  in  the  law,  is  also  applicable  here, 
and  that  is  that  where  there  is  a  sufficient  description  of  premises,  a 
subsequent  erroneous  addition  will  not  vitiate  the  description,  and  we 
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may  reject  a  false  demonstration.  Doe  v.  Galloway,  5  B.  &  Ad.  43  ; 
Law  V.  Hempstead,  10  Conn.  23  ;  Bass  v.  Mitchell,  22  Texas,  285  ; 
Peck  V.  Mallams,  10  N.  Y.  609,  532;  Abbott  v.  Abbott,  53  Maine, 
356,  360 ;  Doane  v.  Wilcutt,  16  Gray,  368,  371  ;  Jones  v.  Robinson, 
78  N.  C.  396  ;  3  Washburn  on  Real  Property,  629. 

Upon  thiese  established  rules,  as  well  as  upon  the  general  sense  and 
practice  of  mankind,  it  is  beyond  controversy  that  a  lot  described  in 
the  words  used  in  the  devise  in  question  would  pass  either  by  will  or 
deed,  though  it  should  turn  out  that  the  lot  was  unimproved.  The  de- 
scription is  as  particular  and  precise  as  if  the  metes  and  bounds,  the 
area,  and  the  street  on  which  the  lot  was  situated,  and  everj'  other  par- 
ticular of  size  and  situation,  had  been  given.  The  identity  of  the  lot  is 
settled  beyond  question.  Upon  the  authorities  cited  the  description  is 
not  rendered  ambiguous  or  uncertain  by  the  use  of  the  general  words 
"  with  the  improvements  erected  thereon,"  even  though  there  be  no  im- 
provements. It  follows  that  the  description  of  the  premises  in  contro- 
versy, contained  in  the  devise,  was  good  and  sufficient,  and  upon  well 
settled  rules  of  law,  free  from  doubt  or  ambiguity. 

It  is,  therefore,  beyond  controversy  that  if  the  testator  had  been  the 
owner  of  lot  numbered  six,  in  square  four  hundred  and  three,  it  would 
have  passed  by  the  devise,  and  the  sufficiency  of  the  description  could 
not  have  been  challenged.  The  only  ground,  therefore,  upon  which 
the  plaintiff  can  base  his  contention  that  there  is  a  latent  ambiguit}-  in 
the  devise,  is  his  offer  to  prove  that  the  testator  did  not  own  the  lot  de- 
scribed in  the  devise,  but  did  own  another  which  he  did  not  dispose  of 
b}'  his  will.  This  does  not  tend  to  show  a  latent  ambiguity.  It  does 
not  tend  to  impugn  the  accuracy  of  the  description  contained  in  the 
devise.  It  only  tends  to  show  a  mistake  on  the  part  of  the  testator  in 
drafting  his  will.  This  cannot  be  cured  by  extrinsic  evidence.  For,  as 
Mr.  Jarman  says,  "As  the  law  requires  wills,  both  of  real  and  personal 
estate  (with  an  inconsiderable  exception) ,  to  be  in  writing,  it  cannot, 
consistently  with  this  doctrine,  permit  parol  evidence  to  be  adduced 
either  to  contradict,  add  to,  or  explain  the  contents  of  such  will ;  and 
the  principle  of  this  rule  evidently  demands  an  inflexible  adherence  to 
it,  even  where  the  consequence  is  a  partial  or  total  failure  of  the  testa- 
tor's intended  disposition  ;  for  it  would  have  been  of  little  avail  to  re- 
quire that  a  will  ab  origine  should  be  in  writing,  or  to  fence  a  testator 
around  with  a  guard  of  attesting  witnesses,  if,  when  the  written  instru- 
ment failed  to  make  a  full  and  explicit  disclosure  of  his  scheme  of  dis- 
position, its  deficiencies  might  be  supplied,  or  its  inaccuracies  corrected, 
from  extrinsic  sources."     1  Jarman  on  Wills,  4th  and  5th  eds.,  409. 

If  there  is  any  proposition  settled  in  the  law  of  wills,  it  is,  that  ex- 
trinsic evidence  is  inadmissible  to  show  the  intention  of  the  testator, 
unless  it  be  necessary  to  explain  a  latent  ambiguity  ;  and  a  mere  mis- 
take is  not  a  latent  ambiguity.  Where  there  is  no  latent  ambiguity 
there  no  extrinsic  evidence  can  be  received.  The  following  cases  sup- 
port this  proposition :  — 
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In  Miller  v.  Travers,  8  Bing.  244,  Tindal,  Chief  Justice  of  the  Com- 
mon Pleas,  and  Lyndhurst,  Chief  Baron  of  the  Exchequer,  were  called 
in  to  assist  Brougham,  Lord  Chancellor.  Their  joint  opinion  was  de- 
livered by  Tindal,  Chief  Justice.  The  case  was  this :  The  testator 
devised  all  his  freehold  and  real  estate  in  the  county  of  Limerick  and 
city  of  Limerick.  The  testator  had  no  real  estate  in  the  county  of  Lim- 
erick, but  his  real  estate  consisted  of  lands  in  the  count}'  of  Clare, 
which  were  not  nbentioned  in  the  will,  and  a  small  estate  in  the  cit}-  of 
Limerick,  inadequate  to  meet  the  charges  in  the  will.  The  devisee 
offered  to  show  by  parol  evidence  that  the  estates  in  the  county  of 
Clare  were  inserted  in  the  devise  to  him,  in  the  first  draft  of  the  will, 
which  was  sent  to  a  conveyancer  to  make  certain  alterations  not  affect- 
ing those  estates;  that  by  mistake  he  erased  the  words  "  county  of 
Clare,"  and  that  the  testator,  after  keeping  the  will  by  him  for  some 
time,  executed  it  without  adverting  to  the  alteration  as  to  that  count}-. 
The  case  was  considered  on  the  assumption  that  the  extrinsic  evidence, 
if  admitted,  would  show  that  the  county  of  Clare  was  omitted  bj'  mis- 
take, and  that  the  laud  in  that  countj'  was  intended  to  be  included  in 
the  devise.  But  the  evidence  was  held  inadmissible  to  show  that  the 
testator  intended  to  devise  property  which  had  been  omitted  by  mistake. 

So  in  £ox  V.  Barrett,  Law  Rep.  3  Eq.  244,  249,  Lord  Romilly, 
Master  of  the  Rolls,  said  :  "  Because  the  testator  has  made  a  mistake 
you  cannot  afterwards  remodel  the  will  and  make  it  that  which  jou 
suppose  he  intended,  and  as  he  would  have  drawn  it  if  he  had  known 
the  incorrectness  of  his  supposition." 

In  Jachson  v.  Sill,  11  Johns.  201,  212,  which  was  an  action  of  eject- 
ment, the  defendant  claimed  under  the  following  devise  to  the  testator's 
wife:  "I  also  give  to  my  said  beloved  wife  the  farm  which  I  now 
occupy,  together  with  the  whole  crops,"  &c.  In  a  subsequent  part  of 
bis  will  the  testator  mentioned  said  premises  as  his  lands.  It  turned 
out  that  the  premises  in  controversy  were,  at  the  time  the  will  was 
made,  and  at  the  death  of  the  testator,  in  the  possession  of  one  Salis- 
buiy  under  a  lease  for  seven  years.  The  plaintiff  offered  testimony  to 
show  that  the  testator  intended  to  devise  the  premises  as  a  part  of  the 
farm  which  he  occupied  himself  and  of  which  he  died  possessed.  Chief 
Justice  Thompson,  afterwards  a  justice  of  this  Court,  in  delivering 
judgment,  said :  "  I  think  it  unnecessary  to  notice  particularly  the  evi- 
dence offered  ;  for  it  is  obvious  that,  if  it  was  competent,  especially  that 
of  Mr.  Van  Vechten,  it  would  have  shown  that  the  premises  were 
intended  by  the  testator  to  be  devised  to  the  defendant  Sill.  The  will 
was  drawn,  however,  by  Mr.  Van  Vechten  under  a  misapprehension  of 
facts,  and  under  a  belief  that  the  testator  was  in  the  actual  possession 
of  the  premises.  It  is,  therefore,  a  clear  case  of  mistake,  as  I  appre- 
hend, and  under  this  belief  I  have  industriously  searched  for  some 
principle  that  would  bear  me  out  in  letting  in  the  evidence  offered  ;  but 
I  have  searched  in  vain,  and  am  satisfied  the  testimony  cannot  be  ad- 
mitted in  a  court  of  law,  without  violating  the  wise  and  salutarj'  provi- 
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sions  of  the  statute  of  wills,  and  breaking  down  what  have  been  con- 
sidered the  great  landmarks  of  the  law  on  this  subject." 

In  Tucker  v.  Seaman's  Aid  Society,  7  Met.  (Mass.)  188,  the  testa- 
tor gave  a  legacj'  to  the  "  Seaman's  Aid  Society  in  the  City  of  Bos- 
ton," which  was  the  correct  name  of  the  society.  The  legacy  was 
claimed,  however,  by  another  society  called  the  Seaman's  Friend 
Society.  Chief  Justice  Shaw,  in  stating  the  case,  said:  "  It  is  also, 
we  think,  well  proved  by  the  circumstances  which  preceded  and  at- 
tended the  execution  of  the  will,  as  shown  by  extrinsic  evidence,  that  it 
was  the  intention  of  the  testator  to  make  the  bequest  in  question  to  the 
'  Seaman's  Friend  Society,'  and  at  the  time  of  the  execution  of  the  will 
he  believed  he  had  done  so  ;  "  "  that  the  testator  was  led  into  this  mis- 
take by  erroneous  information  honestly  given  to  him  by  Mr.  Backer  who 
drew  his  will ;  "  "  that  the  testator  acted  on  this  erroneous  information, 

—  erroneous  as  to  his  real  purpose,  as  it  now  appears  by  the  evidence, 

—  and  made  the  bequest  to  the  Seaman's  Aid  Society  by  their  precise 
name  and  designation."  The  Court,  therefore,  held  that  there  was  sim- 
ply a  mistake  and  no  latent  ambiguitj',  and  that  extrinsic  evidence  was 
inadmissible. 

It  is  unnecessary  to  extend  this  opinion  by  other  extracts  from  the 
adjudged  cases.  The  quotations  we  have  made  are  from  masters  of  the 
law.  The  following  additional  authorities  will  be  found  to  sustain 
the  proposition  we  have  stated  :  Cheyney's  Case,  5  Rep.  68 ;  Doe  v. 
Oxenden,  3  Taunt.  147  ;  Smith  v.  Maitland,  1  Ves.  Jr.  362  ;  Cham- 
bers V.  Minchin,  4  Ves.  675,  and  note ;  Doe  v.  WestlaUe,  4  B.  &  Aid. 
57 ;  Neioburgh  v.  Newburgh,  5  Madd.  364 ;  Clem,entson  v.  Gandy,  1 
Keen,  309  ;  Brown  v.  Saltonstall,  3  Met.  (Mass.)  423,  426  ;  Mann  v 
Mann,  1  Johns.  Ch.  231  ;  Yates  v.  Cole,  1  Jones  Eq.  (N.  C.)  110: 
Walston  V.  White,  5  Maryland,  297  ;  Cesar  v.  Chew,  7  G.  &  J.  127 
Fitzpatrick  v.  Fitzpatrick,  36  Iowa,  674  ;  Kurtz  v.  Hibner,  55  III.  514 

Our  conclusion  is,  therefore,  that,  as  the  evidence  offered  and  re 
jected  was  for  the  purpose  of  explaining  a  latent  ambiguity  when  there 
was  no  ambiguitj',  either  latent  or  patent,  it  was  properly  rejected. 

The  opinion  of  the  Court  in  this  case  allows,  what  seems  to  us  to  be 
an  unambiguous  devise,  to  be  amended  by  striking  out  a  sufficient  de- 
scription of  the  premises  devised,  and  the  blank  thus  made  to  be  filled 
by  ingenious  conjectures  based  on  extrinsic  evidence.  This  is  in  the 
face  of  the  Statute  of  Frauds  in  force  in  the  District  of  Columbia,  where 
the  premises  in  controversy  are  situate.  Fifty  years  after  the  unequi- 
vocal devise  in  question,  as  written  and  executed  by  the  testator,  had,  as 
required  by  law,  been  placed  upon  the  records  of  the  District  for  the  infor- 
mation of  subsequent  purchasers  and  Incumbrancers,  it  is  allowed  to 
be  erased,  and,  by  argument  and  inference,  a  new  one  substituted  in  its 
place.  This  is  not  construing  the  will  of  the  testator ;  it  is  making  a  will 
for  him. 

The  decision  of  the  Court  subjects  the  title  of  real  estate  to  all  the 
chances,  the  uncertainty,  and  the  fraud  attending  the  admission  of 
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parol  testimony,  in  order  to  give  effect  to  what  tlie  Court  thinks  was 
the  intention  of  the  testator,  but  which  he  failed  to  express  in  the  man- 
ner required  by  law.' 


(C.)     A   RULE   OF  EVIDENCE. 

Note. 

There  is  a  rule  of  evidence  which  forbids,  as  regards  solemn  documents,  the  use  of 
direct  extrinsic  expressions  of  the  writer's  intention,  in  aid  of  interpretation  ;  such 
expressions  may  not  be  used  as  the  basis  of  an  inference  to  the  meaning  of  the  ex- 
pressions in  the  document.     And  there  is  an  exception  to  the  rule. 

"  Generally  speaking,  all  material  evidence  which  can  be  brought  in  aid  of  the 
construction  of  a  will  is  admissible  for  that  purpose.  '  lu  every  case  of  ambiguity, 
whether  latent  or  patent,  evidence  is  admissible  to  show  the  state  of  the  testator's 
family  or  property.'  Stringer  v.  Gardiner,  27  B.  37.  But,  with  the  exception  of  cer- 
tain cases  of  (what  are  called)  '  presumptions '  of  law,  it  is  an  universal  rule  that  — 

"  Kni,E.  Parol  evidence  to  show  what  were  actual  testamentary  intentions  of  the 
testator  (such  as  the  instructions  given  for  the  will,  memoranda,  or  declarations  by  the 
testator  as  to  what  he  had  done  or  meant  to  do  by  his  will,  &c. ),  is  admissible  only  to 
determine  which  of  several  persons  or  things  was  intended  under  an  equivocal  descrip- 
tion. Miller  v.  Travers,  8  Bing.  244  (E.  C.  L.  K.  vol.  21);  Doe  d.  Hiscocks  v. 
Hiscoeks,  5  M.  &  W.  363). 

"  Equivocal  descriptions  are,  "  where  one  name  and  appellation  doth  denominate 
divers  things'  (Bac.  Max.  23);  as  a  devise  to  John  Cluer,  of  Calcot,  there  being  two 
persons  of  that  place  named  John  Cluer,  father  and  son  {Jones  v.  Newman,  1  W.  Bl. 
60);  or  a  devise  of  'the  close  in  Kirton,  now  in  the  occupation  of  J.  W.,'  there  being 
two  closes  in  Kirton  belonging  to  the  testator,  both  in  the  occupation  of  J.  W.  at  the 
date  of  the  will.  Richardson  v.  Watson,  4  B.  &  Ad.  799." — Hawkins,  Constr.  of 
Wills,  p.  9. 

"Proposition  VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material 
facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will 
be  admissible  to  prove  what  the  testator  intended,'''  and  the  will  (except  in  certain  spe- 
cial cases,  see  Prop.  VII. )  will  be  void  for  uncertainty. 

"  Proposition  VII.  Notwithstanding  the  Rule  of  Law,  which  makes  a  will  void  for 
uncertainty,  where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are 
insufficient  to  determine  the  "testator's  meaning,  Courts  of  Law,  in  certain  special 
cases,  admit  extrinsic  evidence  of  intention  ^  to  make  certain  the  person  or  thing 
intended,  where  the  description  in  the  will  is  in.sufficient  for  the  purpose. 

"These  cases  may  thus  be  defined:  where  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition  {i.  e.  the  person  or  thing  intended)  is  described  in  terms  which 
are  applicable  indifferently  to  more  than  one  person  or  thing,'  evidence  is  admissible  to 
prove  which -of  the  persons  or  things  so  described  was  intended  by  the  testator."  — 
Wigram,  Extr.  JEv.  xiii.* 

"  What,  then,  is  the  issue  in  cases  of  disputed  interpretation  ?  I  do  not  know  that 
there  is  any  formula  which  is  generally  agi-eed  upon  as  the  proper  answer  to  this  in- 
quiry. There  will  always  be  a  literal  and  a  liberal  school  of  interpreters.  The  former 
school,  among  ourselves,  is  fond  of  declaring  that  the  real  question  in  cases  of  legal 

I  See  Mosley  v.  Massey,  8  East,  149  ;  Doe  d.  Chevalier  v.  Buthwaite,  3  B.  &  Aid. 
632  ;  Ehrman  v.  Hoskins,  67  Miss.  192.  —  Ed.  2  See  ante,  928,  note  1. 

'  See  ante,  841;  and  Eeyiiolds  v.  Whelan,  16  L.  J.  Ch.  434.  *  See  ante,  926. 
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interpretation  is,  not  what  is  the  intention  of  the  writer,  but  what  is  the  meaning  of  the 
■words.  Others  assert  that  the  intention  of  the  writer  is  the  proper  and  sole  object  of 
inquiry,  and  that  the  mere  investigation  of  the  meaning  of  the  words  is  not,  properly, 
interpretation  at  all.i  These  varying  methods  of  stating  the  problem  of  interpretation 
are  generally  indicative  of  the  spirit  in  which  it  is  approached;  but  I  do  not  think  that 
they  necessarily  imply  any  essential  diffefence  as  to  the  real  question  at  issue.  For 
while  the  one  party  allows  that  the  question  regards  not  the  mere  lexicographical  and 
grammatical  sense  of  the  words,  but  their  meaning  as  used  upon  the  particular  occa- 
Bion;  the  other  party  no  leas  admits  that  the  object  of  inquiry  is,  not  the  intention  of 
the  writer  in  general,  but  the  particular  intention  which  he  has  desired  to  declare  by 
the  writing.  If  the  problem  of  interpretation  be  put  in  either  of  the  two  following 
forms:  What  is  the  intended  meaning  of  the  words  ?  or,  In  what  sense  did  the  writer 
intend  his  Words  to  be  understood  ?  the  contrasted  modes  of  statement  above  referred 
to  are  in  a  great  degree  reconciled,  and  the  object  of  the  whole  process  which  can 
in-operly  be  termed  interpretation,  is  sufficiently  expressed.  Assuming,  then,  that  the 
issue  to  be  tried  regards  the  intention  of  the  testator,  so  far,  at  least,  as  it  is  involved 
in  the  question,  What  was  the  intended  meaning  of  his  words  ?  we  have  now  to  con- 
sider the  indicia  of  intention  upon  which  the  interpreter  has  to  depend. 

"  If  we  glance  generally  at  the  kinds  of  evidence  by  which,  in  ordinary  cases,  we 
seek  to  ascertain  the  true  or  most  probable  meaning  of  an  obscure  speech  or  writing,  an 
obvious  distinction  suggests  itself  between  proofs  of  the  nature  of  direct  explanations 
by  the  author  himself,  and  all  other  facts  from  which  we  are  able  to  form  an  inference 
as  to  his  meaning.  The  line  may  not,  in  all  cases,  be  easy  to  draw,  but  there  can  be 
no  doubt  that  the  distinction  between  direct  and  indirect  indicia  of  intention  is  a  real 
and  an  important  distinction. 

"  Another  distinction,  even  more  obviously  important  for  our  present  purpose,  exists 
between  such  indicia  as  appear  upon  the  instrument  itself,  either  in  the  text  or  context, 
and  those  for  which  we  are  dependent  upon  extrinsic  testimony.  Hence  we  have  a  four- 
fold division  of  proofs  capable  of  being  employed  in  aid  of  the  interpretation  of  wills:  — 

"1.   Direct  proof  furnished  by  the  will. 

"  2.  Indirect  proof  furnished  by  the  will. 

"  3.  Direct  proof  founded  upon  extrinsic  evidence. 

"  4.  Indirect  proof  founded  upon  extrinsic  evidence. 

"It  is  plain  that  the  principal  index  of  intention  is  the  direct  evidence  furnished 
by  the  will  itself.     Upon  the  employment  of  this  no  question  arises. 

' '  Indirect  indicia  of  meaning  drawn  from  the  will  itself  are  of  various  kinds.  On 
the  one  hand,  the  context  may  be  referred  to  to  furnish  an  argument  of  a  grammatical 
or  critical  nature  respecting  the  language  of  the  testator,  —  as  by  showing  that  he  used 
a  particular  expression  in  this  or  that  sense,  or  that  he  commonly  adopted  a  certain 
method  of  constructing  a  sentence,  or  that  his  language  in  general  was  accurate,  or  the 
contrary.  On  the  other  hand,  the  statements  of  the  will  itself  may  serve  incidentally 
to  identify  the  subject-matter  .of  a  gift  or  the  person  benefited  thereby,  or  to  found  an 
inference  as  to  the  probable  meaning  of  a  doubtful  clause,  by  showing  the  circum- 
stances of  the  testator,  or  his  belief  respecting  them,  or  by  discovering  the  motive  and 
purpose  of  the  disposition.  That  the  whole  and  every  part  of «  will  may  be  legiti- 
mately used  to  furnish  an  indirect  proof  of  the  true  meaning  of  any  clause  in  it,  is 
generally  admitted  in  all  systems  of  interpretation. 

"  Extrinsic  indicia  of  intention  are  subject  to  the  same  distinctions  as  we  have  ob- 
served in  the  proofs  furnished  by  the  will  itself.  They  are  either  direct  or  indirect, 
and  of  the  facts  bearing  indirectly  upon  the  issue  some  may  be  used  to  supply  a  criti- 
cal argument  (as  by  comparing  the  will  with  other  writings  of  the  testator),  and  others 
to  identify  the  subject-matter,  or  to  furnish  an  argument  of  logical  or  inferential  inter- 
pretation, by  showing  the  circumstances  of  the  testator,  the  amount  and  nature  of  the 
property  of  which  he  had  to  dispose,  or  the  relation  in  which  various  persons  stood  to  him. 

1  See  Mr.  Hawkins's  paper  upon  this  subject  in  the  recently  published  "Trans- 
actions" of  the  Juridical  Society  [ii.  298]. 
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"With  respect  to  the  use  of  extrinsic  indicia  of  intention,  no  rule  can  safely  be 
taken  to  be  admitted.  The  questions  continually  raised  in  connection  with  this  sub- 
ject make  it  necessary  to  inquire,  first.  Subject  to  what  limitations  its  exclusion  may 
fairly  be  said  to  be  possible  ?  and,  secondly.  Whether  it  is  expedient  to  restrict  at  all, 
and  if  so,  to  what  extent,  the  use  of  such  evidence  ? 

"  In  the  judicial  execution  of  the  rights  arising  under  wills,  questions  frequently 
arise  as  to  the  identity  of  the  persons  and  things  mentioned  by  the  testator.  These 
questions,  no  less  than  those  relating  to  the  mode  of  disposition,  are  questions  of  in- 
terpretation; and  in  general  it  cannot  even  be  ascertained  whether  they  do  or  do  not 
arise  until  the  facts  relating  to  the  alleged  subject-matter  are  known.  For  this  pur- 
pose evidence  is  necessary,  not  only  of  the  circumstances  existing  at  the  time  of  the 
will  being  applied,  but  also  of  the  facts  as  they  existed  at  the  date  of  the  will  and 
as  they  were  known  to  the  testator;  since  a  description  which  would  be  perfectly 
distinct  as  applied  to  the  circumstances  known  to  its  author,  may  be  uncertain  as 
compared  with  an  altered  condition  of  things.  It  must,  therefore,  be  allowed,  that  for 
ideatifying  the  personal  and  material  objects  of  a  gift  or  disposition,  some  reference  to 
extrinsic  circumstances  is  necessary. 

"  Beyond  the  purpose  last  indicated,  whatever  opinion  may  be  formed  as  to  the  ex- 
pediency of  further  employing  extrinsic  evidence  in  determining  the  probable  meaning 
of  a  testator,  it  cannot,  I  think,  be  said  that  such  evidence  is  absolutely  necessary.  The 
subject-matter  being  ascertained  by  such  means  as  the  nature  of  the  case  admits  or  re- 
quires, it  may  be  left  to  the  testator  to  make  it  clear  at  his  peril,  by  the  direct 
expressions  of  his  wUl,  what  dispositions  he  proposes  to  make,  and  what  rights  he 
desires  to  confer. 

"A  po-ssible  limit  appears  to  be  thus  furnished  to  the  employment  of  extrinsic  in- 
dicia of  intention,  by  reference  to  the  issue  to  which  evidence  may  be  directed  ;  if  it  is 
confined,  I  mean,  to  the  question.  What  person  or  thing,  or  class  of  persons  or  things, 
are  meant  by  the  words  of  the  text  ? 

"  Again,  in  dealing  with  this  issue  it  is  not  necessary  to  allow  the  use  of  every  kind 
of  evidence.  The  facts  most  generally  necessary  to  be  known  in  such  cases  are  those 
which  show  the  condition  of  the  alleged  subject-matter  at  the  date  of  the  will,  and  the 
testator's  knowledge  or  belief  respecting  it.  Such  facts  bear  only  indirectly  upon  the 
question  of  intention;  and  there  seems  to  be  no  practical  difficulty,  in  case  such  a  rule 
should  be  deemed  expedient,  in  confining  the  extrinsic  evidence  admissible  for  the 
purpose  of  identification,  to  evidence  of  the  kind  last  mentioned. 

"It  would  seem,  therefore,  that  the  narrowest  limit  within  which  the  use  of  evi- 
dence in  aid  of  interpretation  can  be  restricted  would  be  reached  if  it  were  made 
admissible  only  upon  the  question  of  identification  of  the  persons  and  things  denoted 
by  the  names  and  descriptions  in  the  will;  and  if  upon  this  issue  indirect  evidence 
only  were  allowed  to  be  used.  And  if  it  were  beyond  question,  as  many  of  our  Eng- 
lish authorities  appear  to  take  for  granted,  that  the  use  of  extrinsic  evidence  ought  to 
be  confined  within  the  strictest  limits  which  the  nature  of  the  case  will  permit,  the  in- 
vestigation which  we  have  undertaken  might  be  left  at  the  point  to  which  it  has  now 
been  brought.  I  cannot,  however,  think  that  this  would  be  a  satisfactory  treatment 
of  the  subject.  I  shall,  therefore,  proceed  to  con-sider  the  reasons  which  appear  to  ex- 
ist for  and  against  the  employment,  in  aid  of  interpretation,  of  such  indicia  of  inten- 
tion as  would  be  excluded  by  the  adoption  of  the  rule  which  has  been  suggested  as  the 
first  possible  solution  of  the  question. 

"  By  this  rule,  in  the  first  place,  all  direct  evidence  of  intention  not  to  be  found  in 
the  writing  itself  would  be  excluded;  and  in  the  next  place,  no  inferential  argument 
would  be  admissible  respecting  the  probable  wishes  of  a  testator,  unless  it  were  founded 
upon  facts  appearing  in  the  will  itself.  It  is  impossible  to  deny  that  the  exclusion  of 
such  means  of  arriving  at  the  true  sense  of  a  testator's  words  may  frequently  lead  to 
the  disappointment  of  his  intention.  It  remains  to  inquire  how  far  it  is  justified  by 
reasons  of  paramount  convenience. 

"It  seems  to  have  been  considered  by  some  authorities  that  the  exclusion  of  ex- 
trinsic indicia  of  meaning  upon  the  question  of  interpretation  is,  so  far  as  it  prevails,  a 
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direct  consequence  of  the  existence  of  a  rule  requiring  a  legal  act  to  te  executed  in 
a  written  form.i  The  English  law,  in  common  with  most  other  systems  of  jurispru- 
dence, requires  a  will  to  be  in  writing.  But  it  does  not  necessarily  follow  that  oral 
evidence  may  not  be  adduced  to  assist  in  its  interpretation;  for  the  interpreter,  in 
whatever  way  he  arrives  at  his  conclusion,  does  no  more  than  find  the  true  meaning  of 
the  writing.  But  though  the  prohibition  of  such  evidence  cannot  be  treatedas  coming 
immediately  within  the  scope  of  a  statute  of  this  nature,  the  reasons  upon  which  such 
statutes  are  founded  have  an  important  bearing  upon  the  question  of  the  use  of  ex- 
trinsic evidence  in  aid  of  interpretation.  The  object  of  a  law  of  this  kind  is  generally 
threefold,  —  first,  to  ensure  a  more  deliberate  consideration  for  a  certain  class  of  legal 
acts,  by  requiring  them  to  be  executed  in  solemn  form;  secondly,  to  obtain  a  more 
easy  and  simple  proof,  and  thereby  increased  certainty,  as  to  rights  and  titles  arising 
under  such  acts;  and,  thirdly,  to  obviate  the  danger  of  fraud  and  perjary,  which  would 
arise  if  important  and  valuable  rights,  especially  such  as  do  not  take  immediate  effect, 
were  allowed  to  depend  upon  oral  testimony.  The  two  latter  of  these  reasons  apply  with 
considerable  force  to  the  exclusion  of  extrinsic  evidence  in  aid  of  interpretation,  and  form 
the  principal  grounds  upon  which  the  indiscriminate  use  of  such  evidence  is  condemned. 
If  the  words  of  a  disposition  can  be  shown  by  oral  evidence  to  mean  something  differ- 
ent from  their  apparent  sense,  the  certainty  of  title,  which  is  one  of  the  objects  arrived 
at  by  requiring  a  written  instrument,  appears  to  be  somewhat  endangered;  and  the 
same  temptation  to  fraudulent  evidence  may  be  thought  to  arise,  though  not  to  the 
same  extent,  as  if  the  right  directly  and  entirely  depended  upon  oral  testimony. 
•  "  There  is  a  kind  of  evidence  to  which  both  of  these  reasons,  and  the  analogy  of  the 
law  requiring  the  will  to  be  in  writing,  must  strongly  apply.  I  mean,  of  course,  that 
species  of  evidence  which  we  have  called  direct  evidence  of  intention ;  and  which,  if  ad- 
mitted, would  consist  for  the  most  part  of  declarations  and  informal  written  memoranda 
of  the  testator,  and  of  instructions  given  by  him  to  the  persons  employed  in  the  prepara- 
tion of  the  formal  instrument.  Evidence  so  nearly  allied  in  character  to  that  furnished 
by  the  will  itself,  presents  an  aspect  of  rivalry  to  the  will,  which  raises  a  prejudice  against 
its  reception.  It  may  be  fairly  presumed  to  be  the  intention  of  the  author  that  the 
solemn  instrument,  in  its  complete  and  final  form,  should  supersede  and  extinguish  all 
the  informal  and  deliberative  expressions  of  intention  which  preceded  or  accompanied 
its  making.  Again,  evidence  of  this  kind  presents  peculiar  facilities  to  fraud.  It  may 
easily  be  imagined  or  invented,  and  when  fraudulently  produced  is  difficult  of  detec- 
tion. If  a  witness  swears  that  a  deceased  testator,  in  a  private  interview,  explained  to 
him  the  sense  in  which  he  wished  some  clause  of  his  will  to  be  understood,  such  evi- 
dence, however  false,  cannot  possibly  be  disproved.  The  same  policy  of  the  law  which 
precludes  such  evidence  from  directly  governing  the  rights  of  the  parties  ought,  it  may  be 
argued,  to  prevent  it  from  indirectly  influencing  those  rights  by  means  of  interpretation. 
On  the  other  hand,  it  cannot  be  denied  that  testimony  of  this  kind  presents  the  most 
obvious,  and  possibly  in  some  cases  the  only  satisfactory,  means  of  ascertaining  the  true 
meaning  of  an  ambiguous  or  obscure  expression.  The  practice  of  our  own  law  has^ 
nevertheless,  made  us  familiar  with  its  exclusion  in  all  but  some  exceptional  cases;  and 
it  can  scarcely  be  said  that  this  prohibition  leads  to  any  great  inconvenience  or  hardship. 

"  With  respect  to  the  extrinsic  proof  of  facts  bearing  indirectly  upon  the  question 
of  intention,  I  venture  to  .submit  the  following  observat^m.s  as  tending  to  show  that  it 
is  inexpedient  to  lay  down  any  rule  limiting  the  employment  of  such  evidence  in  aid 
of  interpretation. 

"  It  is  obvious  that  there  is  not  the  same  danger  of  fraud  in  the  employment  of  evi- 
dence of  this  nature  as  in  the  case  of  direct  proof  of  intention.  The  facts  upon  which 
arguments  are  founded,  bearing  indirectly  upon  the  question  of  interpretation,  are  gen- 
erally either  matters  of  notoriety,  or  such  as  may  be  proved  without  any  extraordinary 
difficulty.  The  proof  of  the  testator's  condition  in  life,  of  the  nature  and  extent  of  his 
property,  of  the  circumstances  of  his  family,  of  the  relation  in  which  he  stood  to  any 
person  named  in  his  will,  and  of  other  facts  of  this  nature,  is  not  accompanied  with 

1  See,  for  example,  the  commencement  of  Sir  James  Wigrara's  treatise  on  this 
subject. 
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any  particular  uncertainty  or  any  extraordinary  temptation  to  fraud  or  perjury. 
Again,  facts  of  this  kind  do  not  assume  any  aspect  of  rivalry  wit>  the  declarations  of 
the  will.  They  are  altogether  of  a  different  character,  and  the  knowledge  of  them 
merely  tends  to  place  the  interpreter,  according  to  the  expression  so  frequently  used, 
in  the  position  of  the  testator,  and  to  enable  him  to  scan  the  language  from  the  same 
point  of  view.  It  is  natural  and  almost  inevitable  that  persons  not  specially  skilled  in 
the  art  of  expression  should  unconsciously  assume  those  circumstances  to  be  present  to 
the  mind  of  their  readers  which  are  without  effort  present  to  their  own  minds. 

"  Moreover,  it  is  impossible  altogether  to  exclude  this  kind  of  inference.  Many 
facts  having  an  indirect  beai'ing  upon  the  question  of  interpretation  either  appear 
upon  the  face  ot  the  instrument,  or  are  necessarily  in  evidence  for  the  purpose  of 
identification.  And  when  some  of  the  circumstances  calculated  to  influence  in  this 
way  the  mind  of  the  judge  are  presented  to  his  notice,  this  is  in  itself  a  reason  for  cor- 
recting and  completing  his  knowledge  by  evidence  of  other  facts  of  a  similar  nature. 
It  may  be  observed  also  that  where  the  argument  respecting  the  intention  of  the  tes- 
tator is  of  this  indirect  kind,  there  is  not  the  same  forcible  distinction  between  intrin- 
sic and  extrinsic  proof  of  the  facts  upon  which  it  is  founded  as  there  is  where  direct 
declarations  of  intention  are  appealed  to.  In  furnishing  direct  evidence  of  intention, 
the  written  will  is  performing  its  proper  and  essential  function.  If  it  also  supplies 
materials  for  an  argument  bearing  indirectly  upon  the  intention,  it  is  frequently  an 
accidental  result  of  the  form  in  which  its  provisions  are  expressed.  To  illustrate  what 
I  mean  by  an  example:  The  fact  that  a  testator  had  put  himself  in  a  parental  relation 
to  a  legatee  by  adopting  and  maintaining  him  as  a  njember  of  his  family,  might  fur- 
nish an  inferential  argument  upon  the  construction  of  an  obscurely  worded  provision. 
If  this  fact  was  incidentally  mentioned  in  some  other  part  of  the  will,  the  argument 
would  be  allowed  without  question.  And  there  appears  to  be  no  great  distinction  in 
principle  whether  the  information  of  the  interpreter  is  derived  from  an  incidental 
statement  of  the  will  —  not  inserted  with  the  intention  of  furnishing  any  such  argu- 
ment —  or  from  extrinsic  evidence.  And  if  an  imperfect  reference  in  the  will  to  cir- 
cumstances of  this  nature  is  a  valid  foundation  for  an  inferential  argument,  it  is 
reasonable  to  ajlmit  evidence  to  verify  and  fill  up  the  incomplete  statement. 

"  The  above  considerations  are  favorable  to  the  admission  of  evidence  of  collateral 
circumstances  in  aid  of  interpretation.  But  I  think  it  must  be  allowed  that  they  do 
not  fully  meet  that  part  of  the  reasoning  for  its  exclusion  which  rests  upon  the  greater 
certainty  of  title  which  is  asserted  to  be  thus  obtained.  The  argument  is  put  in  this 
way:  If  you  allow  the  interpretation  of  a  will  to  be  influenced  by  extrinsic  evidence,  no 
one  will  be  able  to  say  what  the  rights  arising  under  a  will  are  without  first  ascertain- 
ing every  circumstance  which  may  affect  its  construction;  and  the  sense  of- words  may 
difler  according  to  the  more  or  less  information  at  the  command  of  the  interpreter.  I 
suspect  that  the  inconvenience  thus  apprehended  is  greater  in  appearance  than  in 
reality.  It  is  a  principle  acknowledged  on  all  hands  that  language  which  is  in  itself 
clear,  consistent,  and  sensible,  is  not  to  be  diverted  from  its  ordinary  meaning  by 
mere  conjecture  of  intention,  whether  founded  upon  facts  appearing  in  the  will  or  not 
so  appearing.  And  supposing  that  a  rule  altogether  excluding  all  inferential  intei-pre- 
tation  from  facts  not  disclosed  by  the  will  can  be  practically  enforced,  it  is  still  a 
question  whether  the  advantage  that  might  be  gained  in  respect  of  certainty  of  title 
would  outweigh  the  inconvenience  that  would  arise  from  rejecting  so  useful  an  aid  in 
arriving  at  the  true  meaning  of  a  will,  and  the  disappointment  of  intention  consequent 
thereon.  In  our  own  practice  it  has  been  found  either  impracticable  or  inexpedient  to 
maintain  the  utter  exclusion  of  inferential  construction  founded  upon  extrinsic  evi- 
dence; and  the  tendency  of  modern  times,  in  all  cases  in  which  a  difficulty  has 
appeared  to  arise  upon  the  words  of  a  will,  has  been  to  admit  the  fairness  of  the  de- 
mand that  the  interpreter  should  have  the  same  advantage  as  to  knowledge  of  circum- 
Btanees  as  the  author  of  the  instrument,  so  as  to  see,  as  it  has  been  said,  with  his  eyes, 
and  understand  his  feelings  at  the  time  when  be  exercised  his  disposing  power. "  — • 
Nichols,  Extr.  Ev.  in  the  Interp.  of  Wills,  2  Jtirid.  Soc.  Papers,  352,  et  seqA 

^  See  ante,  981,  note.  — Ed. 
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The  older  cases  are  seldom  concerned  with  questious  of  evidence,  even  when  they 
use  the  phrase  "  parol  evidence." 

In  Fitzherbert's  Abridgment,  Feff,  56  (1373),  two  parties  claimed  under  a  fine  levied 
in  favor  of  W.,  the  son  of  B.  H.  There  were  two  sons  of  that  name.  "  Hasti  (coun- 
sel). The  fine  was  levied  to  the  intent  that  we  should  inherit,  and  so  at  his  death 
E.  H.  delivered  a  part  of  the  fine.  Fynoheden  [0.  J.].  You  shall  not  take  issue  on 
the  intent,  for  that  does  not  lie  in  averment ;  but  if  I  lease  land  for  life,  remainder  .to 
one  W.  T.  by  fine,  and  there  are  two  W.  T's  in  the  county,  I  say  that  he  who  first 
gets  the  remainder  shall  not  keep  it  against  the  other  if  he  cannot  prove  that  the  re- 
mainder was  tailed  to  him  by  his  name,  and  that  he  was  the  same  person  to  whom,  &(;."  ' 

Y.  B.  11  H.  VI.,  13  (1432).  Babington  [C.  J.].  "I  say  that  this  case  is  not 
like  other  gifts  in  tail,  for  it  is  a  devise  and  a  cause  testamentary,  and  it  shall  be  ad- 
judged according  to  the  will  of  the  devisor,  and  according  to  what  one  may  adjudge  to  be 
his  intent.  As  if  one  devises  land  for  a  term  of  life,  remainder  to  one  J.  Cotton,  and 
there  are  two  J.  Cottons,  father  and  son,  or  two  brothers,  —  which  of  them  shall  have 
this  remainder  ?    I  say  it  shall  be  tried  by  the  discretion  of  a  jury  what  his  will  is." 

Challoner  v.  Bowyeb,  2  Leon.  70  (1587).  In  assise  of  novel  disseisin  by  Chal- 
loner  against  Bowyer,  it  was  given  in  evidence  at  the  assise,  that  William  Bowyer  was 
seised,  and  having  issue  two  sons,  and  two  daughters,  devised  his  lands  to  his  younger 
son  in  tail,  and  for  want  of  such  issue,  to  the  heirs  of  the  body  of  his  eldest  son  ;  and 
if  he  die  without  issue,  that  then  the  land  shall  remain  to  his  two  daughters  in  fee  : 
William  Bowyer  dieth,  the  younger  son  dieth  without  issue,  living  the  eldest  son,  hav- 
ing issue  him  who  is  tenant  in  the  assise  :  It  was  moved,  that  notwithstanding  that  by 
way  of  grant,  the  son,  living  his  father,  cannot  take  as  heir,  i.  e.  by  limitation,  as  heir  to 
his  father,  because  that  none  can  be  said  or  held  heir  to  his  father  as  long  as  the  father 
be  alive  ;  yet  by  way  of  devise  the  law  shall  favor  the  intention  of  the  party,  and  the 
intent  of  the  devisor  shall  prevail.  But  all  the  Court  was  strongly  against  it,  and  held 
that  as  well  in  case  of  devise,  as  of  grant,  all  is  one.  Whereupon  the  tenant  produced 
witnesses,  who  affirmed  upon  their  oaths,  that  the  devisor  declared  his  meaning  con- 
cerning the  said  will,  that  as  long  as  his  eldest  son  had  issue  of  his  body,  that  the 
daughters  should  not  have  the  land  :  but  the  Court  utterly  rejected  the  matter  ;  and 
judgment  was  given  for  the  plaintiff. 

The  Lord  Chetnby's  Case,  5  Co.  p.  68  b.  (1591).  ^  .  .  .  But  if  a  man  has  two 
sons  both  baptized  by  tho  name  of  John,  and  conceiving  that  the  elder  (who  had  been 
long  absent)  is  dead,  devises  his  land  by  his  will  in  writing  to  his  son  John  generally, 
and  in  truth  the  elder  is  living  ;  in  this  case  the  younger  son  may  in  pleading  or  in 
evidence  allege  the  devise  to  him  :  and  if  it  be  denied,  he  may  produce  witnesses  to 
prove  his  father's  intent,  that  he  thought  the  other  to  he  dead ;  or  that  he  at  the 
time  of  the  will  made,  named  his  son  John  the  younger,  and  the  writer  left  out 
the  addition  of  the  younger  ;  for  in  47  E.  3,  16  b,  the  ease  was  Robert  Peynel 
had  issue  two  sons  baptized  by  the  name  of  William,  and  levied  a  fine  to  Sir 
John  Fanningbridges  and  others,  come  ceo,  &o.,  who  granted  and  rendered  to  Robert 
and  William  his  son  generally  ;  and  after  the  death  of  Robert,  William  the  younger 
son  brought  a  scire  facias  against  the  heir  of  William  the  elder  :  and  the  younger 
by  the  rule  of  the  Court  aveiTed  that  the  fine  was  levied  to  make  him  heir  frist,  &c., 
and  upon  that  issue  was  taken.  And  no  inconvenience  can  rise  if  an, averment  in 
such  case  be  taken  in  case  of  a  devise  by  will,  for  he  who  sees  such  will,  whereby 
land  is  devised  to  his  son  John,  cannot  be  deceived  by  any  Secret  invisible  averment  : 
for  when  he  sees  the  devise  to  his  son  John,  he  ought  at  his  peril  to  inquire  which  John 
the  testator  intended,  which  may  easily  be  known  by  him  who  wrote  the  will,   and 

1  See  ante,  841. 

2  For  the  first  part  of  the  case  see  ante,  843.  The  rest  of  it,  which  is  given  here,  is 
likely  enough  to  be  Coke's  commentary,  rather  than  the  opinion  of  the  judges.  This 
volume  of  Coke  was  published  about  1605.  —  Ed. 
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others  who  were  privy  to  his  intent ;  and  if  no  direct  proof  can  he  made  of  his  intent, 
then  the  devise  is  void  for  the  incertaiuty,  as  the  render  also  would  be  in  the  said  case 
of  the  fine,  as  to  William,  for  the  law  will  not  make  the  one  or  the  other  by  construc- 
tion inheritable,  for  neither  the  elder  son  shall  have  it  by  course  of  law,  because  the 
elder  need  not  have  an  addition,  nor  shall  the  younger  have  it  by  construction  by  reason 
the  father  need  not  have  limited  the  land  to  the  elder,  because  the  land  after  the  death  of 
the  father  would  descend  to  the  elder.  But  he  shall  have  it  whom  the  father  intended 
to  advance  with  it,  and  for  want  of  proof  of  such  intent,  the  will  or  the  render  for  the  in- 
certaiuty (as  hath  been  said)  is  void ;  and  so  the  doubt  in  H  H.  6,  13,  well  explained. 

Bacon's  Maxims  (v/iitteii  about  1597),  Regnla,  XXV.  (sometimes  XXIII.).  Anibi- 
guitas  verborum  latens  verifications  suppletur ;  nam  quod  ex  facto  oritur  arribiguum 
mrificatione  facti  tollitur. 

There  be  two  sorts  of  ambiguities  of  words  ;  the  one  is  ambiguitas  patens  and  the 
other  is  ambiguitas  latens.  Patens  is  that  which  appears  to  be  ambiguous  upon  the 
deed  or  instrument ;  latens  is  that  which  seemeth  certain  and  without  ambiguity  for 
anything  that  appeareth  upon  the  deed  or  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breedeth  the  ambiguity. 

Ambiguitas  patent  is  never  holpen  by  averment,  and  the  reason  is,  because  the  law 
will  not  couple  and  mingle  matter  of  specialty,  which  is  of  the  higher  account,  with 
matter  of  averment,  which  is  of  inferior  account  in  law  ;  for  that  were  to  make  all 
deeds  hollow  and  subject  to  averments,  and  so,  in  effect,  that  to  pass  without  deed, 
which  the  law  appointeth  shall  not  pass  but  by  deed. 

Therefore  if  a  man  give  land  to  I.  D.  et  I.  S.  et  hecredibus,  and  do  not  limit  to 
whether  of  their  heirs  ;  it  shall  not  be  supplied  by  averment  to  whether  of  them  the 
intention  was  the  inheritance  should  be  limited. 

So  if  a  man  give  land  in  tail,  though  it  be  by  will,  the  remainder  in  tail,  and  add  a 
proviso  in  this  manner,  "Provided  that  if  he,  or  they,  or  any  of  them  do  any  act, 
&c.,"  according  to  the  usual  clauses  of  perpetuities  ;  it  cannot  be  averred,  upon  the 
ambiguity  of  the  reference  of  this  clause,  that  the  intent  of  the  devisor  was,  that  the 
restraint  should  go  only  to  him  in  the  remainder  and  the  heirs  of  his  body,  and  that 
the  tenant  in  tail  in  possession  was  meant  to  be  at  large. 

Of  these  infinite  cases  might  be  put :  for  it  holdeth  generally  that  all  ambiguity  of 
words  by  matter  within  the  deed,  and  not  out  of  the  deed,  shall  be  holpen  by  construc- 
tion, or  in  some  case  by  election  ;  but  never  by  averment,  but  rather  shall  make  the 
deed  void  for  uncertainty. 

But  if  it  be  ambiguitas  latens,  then  otherwise  it  is.  As  if  I  grant  my  manor  of  S. 
to  I.  F.  and  his  heirs,  here  appeareth  no  ambiguity  at  all  upon  the  deed  ;  but  if  the 
truth  be  that  I  have  the  manors  both  of  South  S.  and  North  S.  this  ambiguity  is 
matter  in  fact ;  and  therefore  it  shall  be  holpen  by  averment,  whether  of  them  it  was 
that  the  parties  intended  should  pass.  So  if  I  grant  my  tenement  in  the  parish  of  St. 
Dunstan's  and  I  have  two  tenements  there  ;  this  uncertainty  shall  be  supplied  by 
averment  of  intention. 

But  if  I  set  forth  my  grant  by  quantity ;  then  it  shall  be  supplied  by  election,  and 
not  by  averment. 

As  if  I  grant  ten  acres  of  wood  in  Sale,  where  I  have  a  hundred  acres  ;  whether  I 
I  say  it  in  my  deed  or  no  that  I  grant  out  of  my  hundred  acres,  yet  here  there  shall 
be  an  election  in  the  grantee,  which  ten  he  will  take.  And  the  reason  is  plain  :  for 
the  presumption  of  law  is,  where  the  thing  is  only  nominated  by  quantity,  that  the 
parties  had  an  indifferent  intention  which  should  be  taken  ;  and  there  being  no  cause 
to  help  the  uncertainty  by  intention,  it  shall  be  holpen  by  election. 

But  in  the  former  cases  the  difference  holdeth,  where  it  is  expressed,  and  where  not. 
For  if  I  recite,  Whereas  I  am  seised  of  the  manor  of  North  S.  and  South  S.  I  lease 
unto  you  unum  manerium  de  S.,  there  it  is  clearly  an  election  :  and  so  if  I  recite, 
Whereas  I  have  two  tenements  in  St.  Dunstan's,  I  lease  unto  you  unum  tenem^ntum, 
there  it  is  an  election.  Contrary  law  it  is  in  the  cases  before,  where  I  take  no  knowledge 
of  the  uncertainty  ;  for  there  it  is  never  an  election,  but  an  averment  of  intention: 
except  the  intent  were  of  an  election,  which  may  also  be  specially  averred. 
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Another  sort  of  ambiguUas  lateiis  is  correlative  unto  this  :  for  this  ambiguity  spoken 
of  before  is,  when  one  name  and  appellation  doth  denominate  divers  things  ;  and  the 
second  is,  when  the  same  thing  is  called  by  divers  names. 

As  if  I  give  lands  to  Christ-Church  in  Oxford,  and  the  name  of  the  corporation  is 
Ecdesia  Christi  in  Universitate  Oxford;  this  shall  be  liolpen  by  averment,  because 
there  appears  no  ambiguity  in  the  words  :  for  the  variance  is  matter  in  fact. 

But  the  averment  shall  not  be  of  the  intention,  because  it  doth  not  stand  with  the 
words.  For  in  the  case  of  equivocation  the  general  intent  includes  both  the  special, 
and  therefore  stands  with  the  words  :  but  so  it  is  not  in  variance  ;  and  therefore  the 
aveiment  must  be  of  matter  that  doth  induce  a  certainty,  and  not  of  intention  :  As  to 
say,  that  the  precinct  of  "Oxford,"  and  of  "the  Univei-sity  of  Oxford,"  is  one  and 
the  same  ;  and  not  to  say,  that  the  intention  of  the  parties  was,  that  the  grant  should 
be  to  Christ-Church  in  the  University  of  Oxford.! 

"  Those  do  wisely,  such  as  Wigram  and  Stephen  and  Nichols  (in  his  excellent 
article  in  the  Juridical  Society  Papers,  ii.  351),  who,  in  dealing  with  the  parol-evidence 
rule,  reject  the  use  of  Lord  Bacon's  maxim  and  commentary  upon  ambiguity.  It  does 
not  help  :  it  confuses.  It  is  inextricably  connected  with  a  hopeless  mass  of  mere  jar- 
gon in  our  later  books;  and  it  cannot  be  understood  by  the  mere  reading  of  it,  —  you 
must  turn  on  the  light  of  a  knowledge  of  the  legal  conceptions  which  were  peculiar  to 
the  time,  and  of  their  fanciful  and  pedantic  style  of  expression.  And  yet  anything 
which  has  figured  as  this  thing  has  and  still  does  in  the  phraseology  of  this  subject 
must  be  understood. 

"Bacon's  conception  appears  to  be  this  :  — 

"1.  When  an  ambiguity,  i,  a.  a  doubtful  meaning,  appears  on  the  mere  face  of  the 
document,  you  cannot  cure  it  by  extrinsic  matter,  because  this  would  be  a  mingling  of 
a  matter  of  specialty  with  matter  of  fact,  i.  e.  extrinsic  matter  of  '  inferior '  grade.  [He 
then  illustrates  by  cases  where  the  attempt  is  to  show  the  intention,  pure  and  simple, 
of  the  maker  of  a  specialty.  His  conception  is  of  an  attempt  to  remove  the  doubt 
by  giving  effect  and  operation  to  an  unexpressed  intention  ;  he  is  not  thinking  of  a 
merely  evidential  use  of  such  an  intention,  like  that  which  "Wigram  refers  to  in  his 
paragraph  79.]  But,  he  goes  on,  it  may  he  cured  sometimes  by  construction  [i.  e.  by 
a  comparison  of  all  parts  of  the  paper  together,  where,  indeed,  as  we  observe,  the  curing 

1  "  As  an  example  of  a  patent  ambiguity,  suppose  that  a  man  writes  in  a  letter 
(which  we  will  construe  as  a  formal  document),  'I  give  my  dog  Ranger  to  my  nephew 
John  or  Thomas.'  Here  the  writer  has  on  the  face  of  his  letter  expressed  ambiguous 
intentions,  he  appears  to  be  halting  between  two  intentions.  The  ambiguity  may  dis- 
appear when  we  consider  the  circumstances  of  the  writer  at  the  time  of  writing.  It 
might,  for  instance,  appear  that  John  and  Thomas  were  two  names  by  which  the  same 
person  was  known  to  him  at  that  time.  But  if  on  the  other  hand  it  should  appear 
that  John  and  Thomas  were  different  persons,  we  should  be  unable  to  place  any  certain 
meaning  on  the  words  employed  ;  or,  in  other  words,  we  should  be  unable  to  ascertain 
the  expressed  intentions  of  the  writer."  —  ElpMnstoTie,  Interp.  of  Formal  Documents, 
3  Jurid.  Soc.  Pap.  p.  266. 

" Suppose  a  legacy  'to  one  of  the  children  of  A.,'  by  her  late  husband  B.  Sup- 
pose, further,  that  A.  had  only  one  son  by  B.,  and  that  the  fact  was  known  to  the  tes- 
tator. The  necessary  consequence,  in  such  a  case,  of  bringing  the  words  of  the  will 
into  contact  with  the  circumstances  to  which  they  refer,  must  be  to  determine  the  iden- 
tity of  the  person  intended.  No  principle  or  rule  of  law  would,  it  is  conceived,  pre- 
clude a  Court  from  acting  upon  the  evidence  of  facts  by  which  the  meaning  of  an 
apparently  ambiguous  will  would,  in  such  a  case,  be  reduced  to  a  certainty.  It  is 
the  form  of  expression  only,  and  not  the  intention,  which  is  ambiguous.  It  would  be 
quite  another  question  if  A.  had  more  sons  than  one,  or  if  her  husband  were  living." 
—  Wigram,  Extr.  Ev.,  s.  79. 

As  to  the  doctrine  of  election,  see  Richardson  v.  Watson,  4  B.  &  Ad.  787 
(1833).  —  Ed. 
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of  the  doubt  comes  from  ascertaining  that,  all  things  being  considered,  there  is  none] 
or  by  election  [i.  n.  in  virtue  of  the  doctrine  that  a  certain  party  has  his  choice  of 
several  possible  meanings]. 

"2.  A  latent  ambiguity  —  i.  e.  one  which  does  not  present  itself  upon  the  face  of 
the  paper,  upon  the  bare  reading  of  it,  but  is  revealed  by  extrinsic  matter — may  be 
cured  by  extrinsic  matter  ;  for  in  doing  tiiis  there  is  no  mingling  of  the  incongruous 
things  matter  of  specialty  and  matter  of  fact,  but  the  mere  meeting  of  one  matter  of 
fact  by  another.  Yet  two  things,  he  goes  on,  are  to  be  observed  ;  viz.,  {a)  the  doctrine 
of  election  applies  equally  whether  the  ground  for  it  appear  on  the  face  of  the  paper,  or 
only  be  revealed  by  extrinsic  matter  ;  and  (J)  the  mere  intention  of  the  writer,  although, 
indeed,  it  be  extrinsic  matter,  'matter  in  fact,'  cannot  be  used  to  cure  a  latent  ambi- 
guity, unless  it  be  one  of  equivocation  ;  for  in  that  case  only  is  there  an  expression  in 
the  writing  of  this  intention,  —  an  expression  which,  while  it  fits  several  things,  does 
exactly  fit  and  utter  this  intended  thing. 

"  In  order  to  understand  all  this,  we  have  to  remember  that  Bacon  is  not  talking  or 
thinking  about '  evidence,'  in  our  sense  of  the  word.  He  is  expressing  a  doctrine  about 
giving  effect  and  operation  to  intention  as  discriminated  from  the  writing  itself.  This 
cannot  be  done,  he  says,  when  it  is  unexpressed  :  it  can  be  done  when  it  is  adequately 
expressed,  and  at  the  same  time  expressed  in  an  equivocal  form,  and  only  then.  This 
conception,  as  I  said  before,  is  not  that  of  using  it  evidentially,  —  all  that  sort  of  thing 
is  more  modern  ;  it  is  the  conception  of  letting  the  mere  thought  and  purpose  of 
the  writer  have  an  operation,  by  their  own  force,  to  cure  and  put  life  into  an  uncer- 
tain document,  a  thing  never  to  be  done,  he  means,  when  the  uncertainty  is  in  the 
very  texture  of  the  docHment  itself  ;  only  to  be  done  when  the  ambiguity  is  latent,  and 
even  then,  only  when  it  has  the  character  of  eijui vocation. 

"  Two  more  things  should  benoticed  :  (1 )  What  Bacon  means  by  averment,  an  ex- 
pression which  generally  and  properly  relates  to  pleading,  may  be  seen  by  turning  to 
the  second  paragraph  of  his  Maxim  6,  and  recalling  the  ancient  doctrine  which  survives 
and  is  familiar  to  us  to-day,  that  a  sheriff's  return  of  having  served  a  writ  is  conclu- 
sive. Bacon  says :  '  As  if  the  SherifTe  make  a  false  returne  that  I  am  summoned, 
whereby  I  lose  my  land  ;  yet,  because  of  the  inconvenience  of  drawing  all  things  to 
incertainty  and  delay,  if  the  Sheriffe's  returne  should  not  bee  credited,  I  am  excluded 
of  my  avei'ment  against  it,  and  am  put  to  mine  action  of  deceit  against  the  Sheriffe 
and  Summoners.'  The  conception  is  not  that  of  excluding  a  certain  sort  of  evidence, 
but  of  excluding  a  certain  ground  of  defence.  (2)  The  sepond  thing  is  an  emphatic 
repetition  and  reminder  that  Bacon's  maxim  cannot  be  read  alone  ;  it  must  be  illus- 
trated by  his  commentary.  For  near  the  end  of  his  preface  to  the  '  Maxims '  —  that 
admirable  bit  of  discourse  which  begins  with  the  famous  remark,  '  I  hold  every  man 
a  debtor  to  his  profession,'  etc.  —  Bacon  has  warned  all  who  resort  to  his  maxims  in 
the  clearest  manner  against  this  common  and  almost  universal  error  in  the  use  of  them  : 
'  Lastly,'  he  says,  'there  is  one  point  above  all  the  rest  I  accompt  the  most  materiale 
for  making  these  reasons  indeed  profitable  and  instructing,  which  is,  that  they  bee  not 
set  downe  alone,  like  short  darke  Oracles,  which  every  man  will  be  content  still  to 
allow  to  bee  true,  but  in  the  meane  time  they  give  little  light  or  direction  ;  but  I  have 
attended  them  (a  matter  not  practised,  no  not  in  the  civill  law  to  any  purpose  ;  and 
for  want  whereof  indeed  the  rules  are  b>it  as  proverbs,  and  many  times  plaine  fal- 
lacies), with  a  cleere  and  perspicuous  exposition,  breaking  them  into  cases,  and  open- 
ing them  with  distinctions,  and  sometimes  shewing  the  reasons  above  whereupon  they 
depend,  and  the  aifinity  they  have  with  other  rules.'  "  —  3  Harvard  Law  Rev.  332. 

MoLiNBtix  V.  MonNEtrx.  — Cro.  Jac.  144  (1603-1604).  Ejectment.  Special  verdict 
finding  a  will  which  gave  "such  .  .  .  annual  rents  as  be  expressed  in  several  writ- 
ings signed  with  my  hand  and  sealed  with  my  seal."  The  Court,  after  divers  argu- 
ments at  the  bar,  resolved  for  the  plaintiff. 

First.  They  held,  that  this  will  devising  such  rpnts,  which  are  mentioned  in  such 
writings  under  his  hand  and  seal,  is  a  good  devise  in  writing  of  the  rents  themselves ; 
for  it  refers  to  the  writing,  whatsoever  it  is,  as  if  it  were  specially  limited  in  that  will  j 
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and  it  is  a  good  devise  to  them  of  the  several  rent-charges.  Tanfield  therefore  resem- 
bled it  to  the  case  where  a  man  devises  that  his  executors  shall  sell  his  lands,  and  the 
executors  afterwards  sell  them,  it  is  a  good  devise  of  the  land  itself  by  that  will.  And 
upon  this  reason,  in  Fairfax's  Case,  in  the  court  of  wards,  it  was  resolved  by  the  opin- 
ion of  the  Chief  Justices  and  the  counsel  of  that  Court,  that  where  one  makes  a  deed  of 
feoffment  to  divers  uses,  and  makes  no  livery,  and  after  by  his  will  devises  the  land  to 
such  persons  and  in  such  maimer  as  he  appointed  by  his  deed  of  feoffment,  it  was  a 
good  devise  of  the  land.  But  they  all  held,  that  a  will  cannot  refer  to  words  onlj' 
without  writing,  but  it  ought  to  be  a  will  in  writing  for  all  ;  and  therefore  there  cannot 
be  any  averment  to  add  anything  thereto  by  words  dehors,  nor  to  abridge  it  by  a  condi- 
tion added  thereto  by  words.  .  .  . 

Edward  Altham's  Case,  8  Co.  p.  155  (C.  P.  1610).  —  [An  action  of  dower  by  T. 
Lawrence  and  wife  against  Edward  Altham  and  wife,  claiming  on  the  ground  that  the 
female  plaintiff  was  the  widow  of  T.  Nash,  deceased,  an  ancestor  of  the  female  tenant. 
The  tenants  pleaded  a  release  of  dower  by  the  female  plaintiff  when  a  widow.  The 
demandants  replied  that  the  release  was  limited  to  lands  in  W.  and  did  not  cover 
those  in  question ;  and  they  set  forth  an  agreement,  before  the  release,  between  the 
widow  and  the  heir  of  Nash,  that  she  would  make  a  release  of  a  part  of  the  estate,  situ- 
ated in  W.  Demurrer.]  .  .  For  the  second  point  of  the  case  it  was  resolved,  that  the 
said  foreign  or  collateral  averment  ont  of  the  said  deed  was  not  of  any  force  or  efifect  in 
law  ;  for  every  deed  consists  upon  two  paits,  scil.  matter  of  fact,  and  upon  the  con- 
struction in  law.  Matter  of  fact  is  to  be  averred  by  the  party,  and  triable  by  the  jurors  : 
the  other,  being  matter  in  law,  is  to  be  discussed  by  the  judges  of  the  law,  and  quern- 
admodum  ad  qticestionem  facti  non  respondent  judices ;  ita  ad  quaistionem  juris  noil 
respondent  juratores.  And  therefore  if  A.  levies  a  fine  to  William  his  son,  to  have  and 
to  hold  to  him  and  his  heirs,  upon  this  fine  the  judge  cannot  make  question  for  any 
matter  of  law  ;  but  now  the  party  comes  and  avers  matter  in  fact ;  and  saith,  that  A. 
had  two  sons  named  William,  an  elder,  and  a  younger,  and  his  intent  was  to  levy  the 
fine  to  William  the  younger  ;  this  averment  out  of  the  fine  is  good  of  this  ijnatter  of 
fact  which  well  stands  with  the  words  of  the  fine,  and  shall  be  tried  by  the  country  ; 
and  therewith  agrees  47  E.  3,  16  b.  But  if  a  man  by  deed  gives  goods  to  one  of  the 
sons  of  I.  S.  who  has  divers  sons,  here  he  shall  not  aver  which  son  he  intended  ;  for 
by  judgment  in  law  upon  this  deed,  this  gift  is  void  for  the  uncertainty,  which  cannot 
be  supplied  by  averment.  Vide  11  E.  4,  2  a.  So  if  a  man  levies  a  fine  of  the  manor 
of  Soure,  or  of  the  manor  of  Dirtleby,  to  two  et  hceredib',  and  in  truth  there  is  the 
manor  of  North  Soure  and  South  Soure  or  Great  Dirtleby  and  Little  Dirtleby,  in  this 
case  issue  may  be  taken  dehors,  which  manor  the  conusor  intended  to  pass,  for  that  is 
matter  of  fact  not  apparent  in  the  fine,  whereof  the  judge  cannot  take  conuiiance  ;  hut 
it  stands  well  with  the  fine,  and  shall  be  tried  by  the  jury,  and  therewith  agree  12  H. 
7.  7  ;  26  H.  8,  6  a  ;  19  E.  2,  Grants  93  ;  but  where  the  words  are  in  the  limitation  of 
the  estate  to  two  et  hceredibus,  that  is  apparent  in  the  fine,  and  by  judgment  of  law 
these  words  et  hceredibus  are  uncertain  and  void,  as  it  is  adjudged  in  22  H.  6,  15  b. 
Fide  19  H.  6,  73  b  ;  20  H.  6,  35  b,  36  ;  22  E.  4,  6,  (16)  b,  and  no  averment  dehors 
can  make  that  good,  which  upon  consideration  of  the  deed  is  appai-ent  to  be  void.  So 
if  a  man  makes  a  feoiTment  to  one  and  his  heirs,  no  averment  can  be  taken  that  the  in- 
tent of  the  parties  was,  that  the  feoflfee  should  have  but  an  estate  to  him  and  the  heirs 
of  his  body,  for  such  averment  would  be  against  the  judgment  of  the  law,  which  ap- 
pears to  the  judges  upon  the  view  of  the  deed ;  so  in  the  case  at  bar,  if  the  general 
word  (demanda)  had  in  law,  by  the  judgment  of  the  judges,  upon  the  consideration 
of  the  whole  deed  of  release,  barred  her  of  her  dower,  no  foreign  or  collateral  averment 
dehors  could  qualify  or  abridge  the  force  and  operation  of  the  said  word,  but  it  ought 
to  be  qualified  by  apt  words  contained  in  the  deed  itself,  as  in  this  case  it  was.  And 
afterwards  judgment  was  given  for  the  demandant.  [The  demandants  recovered  on 
the  ground  that  the  language  of  the  release  itself  was  limited  to  the  land  in  W.]   ' 

Lawkence  v.  Dodwell,  1  Lutw.  734  (1698).  [In  an  action  of  dower  the  defend- 
ants averred  that  a  devise  of  lands  by  the  late  husband  to  his  wife  "  during  her  widow. 
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hood "  was  in  lieu  of  dower.]  Justice  Powell.  The  averment  should  be  gathered 
from  the  words  of  the  will.  It  is  not  safe  to  admit  a  jury  to  try  the  intent  of  the  tes- 
tator. A  will  cannot  refer  to  words  only,  without  writing,  but  it  must  be  a  will  in  writ- 
ing, Molvneux  v.  Molineux,  2  Cro.  145  ;  and  therefore  there  oannot  be  any  averment 
to  add  anything  to  it  by  outside  words  [per  parols  dehors^  or  to  abridge  it  by  a  con- 
dition added  to  it  by  [such]  words  [per  parols],  .  .  .  Ou  another  day  the  case  was 
argued  again  by  Serjeant  Wright  for  the  demaudants  and  Serjeant  Pawlet  for  the  ten- 
ant. Serjeant  Pawlet  argued  that  the  averment  was  good.  He  insisted  first,  on  the 
nature  of  devises,  which  are  only  presumptive  benevolences,  and  therefore  there  may  be 
an  averment  to  defeat  this  presumption,  by  making  the  barring  of  dower  to  be  the 
cause  of  the  gift  and  the  consideration  of  the  devise.  Second,  on  the  nature  of  aver- 
ments, which  are  an  offer  to  prove  anything  material  to  maintain  the  plea  in  bar.  And 
it  may  be  proved  in  evidence  as  well  as  averred  in  pleading.  .  .  .  He  also  cited  the 
case  mentioned  in  Cheney's  Case  of  the  devise  to  the  son  John,  &c.  And  moreover  he 
said  it  was  absurd  to  make  an  averment  necessary  in  all  pleas,  and  yet  not  to  admit 
any  use  to  be  made  of  it.  All  averments  are  to  no  other  purpose  but  to  prove  some- 
thing material  to  the  case,  which  is  matter  outside  and  not  comprised  in  the  words  of 
the  writings  to  which  they  refer ;  every  averment  is  foreign  to  them  either  in  words  or' 
matter.  He  who  makes  an  averment  of  anything  takes  it  on  him  to  prove  it  by  proper 
evidence,  and  therefore  he  ought  not  to  be  precluded  from  such  averments ;  such  aver- 
ments may  be  made  when  the  evidence  is  given  {sur  evidence)  by  counsel.  .  .  .  Chikf 
Justice  Treby.  This  averment  is  outside  the  will.  If  it  had  been  said  [in  the  will] 
that  the  devise  to  the  demandant  was  for  her  jointure,  it  would  have  been  well,  [or,] 
although  the  word  jointure  was  not  in  the  will,  if  there  had  been  words  which  were 
tantamount,  as  that  the  devise  had  been  for  her  provision  or  like  words,  such  as  would 
show  such  an  intent  by  the  words  of  the  will.  No  evidence  outside  the  will  can  be  ad- 
mitted, for  then  one  part  of  the  will  shall  be  in  writing  and  the  other  not.  Parol  dis- 
courses outside  the  will  are  of  no  importance,  for  it  must  be  entirely  in  writing.  If 
one  has  two  sons  named  John,  and  devises  his  lands  to  his  son  John,  it  may  be  averred 
which  son  John  he  intends  ;  and  this  may  he  proved  by  the  scrivener  of  the  will  or 
any  other  who  was  present  when  it  was  made.  But  this  is  not  contrary  to  what  was 
said  before,  because  "  John  "  is  written  in  the  will. 

Eachfield  v.  Cakeless,  2  P.  Wms.  158  (1723).  Mary  Smallman,  possessed  of 
some  personal  estate,  by  will  gave  to  her  nearest  relations  £5  apiece,  and  made  the 
defendant  Careless,  who  was  not  related  to  her,  sole  executor,  giving  him  £5  for  his 
care  in  fulfilling  her  will,  and  made  no  disposition  of  the  sui'plns,  and  died. 

There  was  some  slight  proof  for  the  next  of  kin,  who  now  sued  for  the  surplus  of 
the  personal  estate  ;  as  that  the  testatrix  had  declared  her  intentions  were,  to  give  the 
surplus  of  her  personal  estate  to  her  next  of  kin,  in  the  same  manner  as  her  husband 
had  disposed  of  the  surplus  of  his  personal  estate  to  his  next  of  kin. 

But  the  person  who  drew  the  will  swore,  that  the  testatrix  at  the  time  of  the  making 
thereof,  declared  her  intention  to  be,  that  if  she  left  any  surplus,  her  executor,  who 
had  been  her  very  good  fiiend,  should  have  it ;  for  that  her  relations  had  been  ungrate- 
ful to  her  ;  and  this  person  swore,  that  the  testatrix  had  directed  him  to  give  the  sur- 
plus to  her  executor,  and  that  he  would  accordingly  have  done  this  by  express  words, 
but  that  he  thought  it  would  be  unnecessary,  the  law  implying  as  much.  .  .  . 

Mr.  Justice  Powis.  The  opinion  of  the  great  seal  has  been  various  and  uncertain 
in  this  point ;  but  I  do  not  like  parol  evidence  of  the  intention,  and  here  we  have  parol 
evidence  on  both  sides  ;  however  the  words  of  the  will  .seem  to  declare  a  trust,  by  giv- 
ing the  £5  legacy  to  the  executor  for  his  care  in  fulfilling  the  will ;  and  this  goes 
beyond  all  parol  proof  ;  so  that  my  thoughts  at  present  are,  that  the  next  of  kin  are 
entitled  to  the  surplus ;  but  forasmuch  as  this  has  been  determined  different  ways,  I 
would  take  further  time  to  consider  of  it,  and  to  look  into  precedents. 

On  the  2d  July,  1723,  Mr..  Justice  Powia  sat  again  to  give  his  opinion  ;  he  said, 
this  had  been  vexata  qucestio,  Chancellors  having  differed  about  it  from  the  House  of 
Lords,  and  also  from  one  another ;  he  took  notice,  what  various  turns  the  first  case 
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(viz.),  that  of  Foster  v.  Munt  had  met  with  ;  how  Lord  Jeffreys  had  decreed  in  it  for 
the  next  of  kin,  after  which  his  decree  was  reversed  by  the  Lords  Commissioners,  and 
their  decree  reversed  by  the  House  of  Lords  ;  so  in  the  case  of  the  Duchess  of  Beau- 
fort, and  that  of  LUtUbury  v.  Buckley,  the  decrees  in  favor  of  the  next  of  kin  were,  ou 
parol  proof,  reversed  above. 

But  in  the  principal  case,  he  said,  there  were  words  in  the  will  declaring  the  execu- 
tor to  be  but  a  trustee  ;  £5  being  given  him  for  his  care  in  fulfilling  the  will,  which 
would  amount  to  a  declaration  of  the  trust ;  especially  considering  it  as  a  fundamental 
rule  in  a  court  of  equity,  that  an  executor  is  but  a  trustee,  and  on  his  dying  intestate, 
so  much  of  the  testator's  personal  estate  aa  remains  unadministered,  must  go  to  the  tes- 
tator's next  of  kin  (viz.),  to  the  administrator  de  Soreis  More,  &c.,  and  not  to  the  admin- 
istrator of  the  executor  ;  that  if  a  man  marries  an  executrix,  and  she  dies  intestate,  the 
testator's  personal  estate  must  go  to  the  administrator  de  bonis  nmi,  and  not  to  the  hus- 
band ;  that  Mr.  Harcourt  Tnarried  Lady  Astrey,  who  was  executrix  to  Sir  Samuel 
Astrey,  and  when  she  died  intestate.  Sir  Samuel's  personal  estate  which  remained  un- 
administered, was  determined  to  go  to  Lady  Astrey's  next  of  kin,  and  not  Mr.  Har- 
court the  husband  ;  that  a  plaintiff  executor  pays  no  costs ;  but  this  not  by  any 
express  words  of  the  statute,  but  only  by  an  equitable  construction  thereof,  because 
what  he  recovers  is  not  for  himself,  but  in  trust  for  his  testator  ;  he  did  not  deny,  but 
that  where  there  was  an  express  legacy  given  to  the  executor,  and  no  further  words, 
nothing  given  for  his  care  and  pains,  parol  evidence  might,  in  such  case,  be  admitted 
of  the  testator's  intention  ;  but  this  was  not  to  be  minded,  where  words  followed  de- 
claring a  trust,  as  where  the  legacy  appeared  to  be  given  to  him  for  his  care  in  fulfil- 
ling his  will  ;  that  if  money  were  to  be  granted  or  devised  for  the  doing  of  anything, 
this,  in  equity,  would  create  a  trust,  and  here  the  legacy  was  given  to  the  executor  for 
his  care,  &c. 

That  indeed  here  was  the  evidence  of  the  person  who  drew  the  will,  tending  to  prove 
that  the  surplus  was  designed  for  the  executor,  which  nevertheless  was  contradicted  by 
evidence  on  the  other  side  ;  however,  less  regard  ought  to  be  had  to  evidence  of  this 
kind,  in  cases  of  wills,  than  of  deeds,  it  being  very  usual  for  many,  under  such  circum- 
stances, to  play  the  Volpone,  and  to  speak  what  they  do  not  really  intend,  to  get  every 
one's  favor. 

That  in  the  case  of  May  v.  Lewin,  where  there  was  £50  apiece  given  to  the  two 
executors  for  their  trouble  (in  which  case  there  was  also  some  parol  proof  of  the  testa- 
tor's intention  in  favor  of  the  executors,  but  not  clear).  Lord  Parker  decreed  a  distribu- 
tion, which  was  an  authority  in  point,  and  being  the  latest  was  the  greatest  authority, 
because  it  must  be  supposed  to  have  been  adjudged  after  consideration  had  of  all  the  for- 
mer decrees  ;  besides,  that  the  defendant,  in  the  principal  case,  was  made  executor  in 
the  same  clause  which  gave  him  the  legacy,  whereby  it  should  seem  that  the  legacy 
was  annexed  to  the  executorship,  as  all  the  reward  intended  for  it. 

Reserve  costs  till  after  the  account  taken,  but  decree  a  distribution  amongst  the 
next  of  kin.i 

Mallabar  v.  Mallabae,  Cas.  t.  Talbot,  78  (1735).  .  .  .  Another  point  arose 
at  the  hearing,  though  not  insisted  on  in  the  pleading  ;  which  was.  Whether  upon  the 
will  there  was  not  a  resulting  trust  for  the  heir  ?  The  plaintiffs  counsel  insisted,  that 
here  could  be  no  resulting  trust  for  the  heir  :  First,  because  the  testator  had  given  a 
legacy  of  £500  to  the  heir.  Secondly,  because  the  testator  had  directed  his  real  estate 
to  be  sold  for  payment  of  his  debts  and  legacies,  and  had  therefore  considered  it  as  a 
personal  estate  ;  and  after  payment  of  his  debts  and  legacies,  and  subject  to  the  same, 
had  given  all  the  rest  and  residue  of  his  personal  estate  to  h;s  executrix  the  plaintiff  ; 
but  if  it  should  be  construed  to  be  a  resulting  trust  for  the  heir,  the  testator's  intent 
would  be  utterly  defeated;  for,  then  the  personal  estate  must  be  first  applied  in  ease  of 
the  real ;  and  so  the  executrix  would  have  but  a  troublesome  affair,  without  any  benefit 
or  consideration ;  which  could  never,  be  the  testator's  intent  ;  and  in  order  to  show 
clearly  that  was  the  testator's  intent,  they  insisted  upon  giving  parol  evidence. 

J  Compare  Lord  Lansdown's  Case,  10  Mod.  p.  99.  —  Ed. 
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Lord  Chancellor.  ' '  If  this  was  res  integra,  and  f  was  at  liberty  to  follow  my 
own  opinion,  I  should  be  very  unwilling  to  admit  such  evidence  ;  but  as  it  has  been 
done,  and  particularly  in  the  cases  of  Doxey  v.  Doxey,  and  Littlebury  v.  Buckley,  2  Vern. 
677,  I  now  admit  it  to  be  done."  Then  was  read  a  deposition  of  a  witness,  who  gave 
full  evidence  of  the  testator's  declarations,  that  the  plaintiff,  after  paymeut  of  his  debts 
and  legacies,  should  have  all  the  rest  of  his  estate. 

But  the  Lord  Chancellor  decreed  upon  the  will  itself,  independently  upon  the 
parol  evidence,  that  here  was  no  resulting  trust  for  the  heir;  and  that  the  executrix 
should  have  the  whole  residue,  after  the  sale  of  the  estate,  both  of  the  money  arising 
by  such  sale,  and  of  the  personal  estate.  ' 

"  It  seems  to  have  been  agreed  as  a  general  rule,  even  before  the  Statute  of  Frauds 
and  Perjuries,  that  no  parol  evidence  could  be  admitted  to  control  what  appeared  on 
the  face  'of  ^  a  deed  or  will,  not  only  from  the  danger  of  perjury,  but  from  a  ^  presump- 
tion, that  whatever  the  parties  at  that  time  had  in  contemplation  was  all  reduced  into 
writing.* 

"  But  this  rule  has  received  a  relaxation,  especially  in  the  Courts  of  Equity,  where  a 
distinction  has  been  taken  between  evidence,  that  may  be  offered  to  a  jury,  and  to  in- 
form the  conscience  of  the  Court,  viz.,  that  in  the  first  case  no  such  evidence  should  be 
admitted,  because  the  jury  might  be  inveigled  thereby;  but  that  in  the  second  it  could 
do  no  hurt,  because  the  Court  were  judges  of  the  whole  matter,  and  could  distinguish 
what  weight  and  stress  ought  to  be  laid  on  such  evidence.' 

"  Also  to  ascertain  a  fact,  parol  evidence  hath  been  admitted  to  explain  the  intent  of 
the  testator;  as  where  the  testator  had  two  sons  both  named  John,  and  he  devised  lands 
to  his  son  John ;  here  parol  evidence  was  admitted,  to  show  which  of  his  sons  he  meant ; 
and  it  being  proved,  that  one  of  his  sons  of  that  name  had  been  absent  several  years 
beyond  sea,  and  that  the  testator  apprehended  that  he  was  dead,  the  devise  was  held 
good,  and  that  the  other  should  take ;  for  without  such  evidence  the  will  must  be 
void.^ 

"  It  has  been  held,  that  if  A.  purchases  lands  in  the  name  of  B.  that  A.  may  be  ad- 
mitted to  prove  that  he  paid  the  purchase-money,  and  so  make  it  a  resulting  trust,  or 
trust  by  implication  of  law  for  himself.'  .  .  . 


'  Compare  Broum  v.  Selwin,  lb.  p.  242  (1734).  Lord  Chancellor.  "None  of 
the  cases  where  parol  evidence  has  been  admitted  have  gone  so  far  as  the  present  case  ; 
the  farthest  they  go  is  to  rebut  an  equity  or  resulting  trust ;  the  parol  evidence  in 
those  cases  tended  to  support  the  intention  of  the  testator  consistent  with  the  written 
will,  and  did  not  contradict  the  express  words  of  the  will,  as  in  the  present  case.  It  is 
better  to  suffer  a  particular  mischief  than  a  general  inconvenience  ; "  and  so  reversed 
the  decree,  and  ordered  Mr.  Selwin  to  account  with  the  plaintiff  Brown  for  the  said 
ie3,000,  but  no  costs.  This  was  upon  an  appeal  from  the  Rolls.  This  cause,  the  26th 
of  March,  1735,  came  before  the  House  of  Lords  upon  an  appeal,  and  the  Lord  Chan- 
cellor's decree  was  affirmed  ;  and  the  Lords  would  not  allow  the  parol  evidence  to  be 
read,  nor  even  the  respondent's  answer  as  to  these  matters. 

And  so  in  Lady  Osbom  v.  VilUers,  2  Eq.  Cas.  Ab.  416  (1732-1733),  it  was  not 
allowed  to  prove  that  the  testator  did  not  intend  that  an  executor,  who  had  no  legacy, 
should  have  the  residue.  —  En. 

2  As  to  records  it  seems  a  general  rule,  that  nothing  can  be  admitted,  though  sworn 
"by  witnesses  of  the  best  credit,  that  contradicts  them  ;  for  being  things  of  the  greatest 
credit,  they  can  only  be"  questioned  by  matters  of  equal  notoriety  with  themselves. 
IRoLAbr.  757. 

8  Vide  1  Vern.  369. 

4  5  Co.  68,  o,  6 ;  8  Co.  155  a  ;  Kelw.  49. 

s  2  Vern.  98,  337,  625. 

*  5  Co.  68,  Lord  Cheyney's  Case. 

'  1  Vern.  366. 
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"  Also  to  oust  an  implication,  and  rebut  an  equity,  parol  evidence  has  been  admitted 
to  explain  the  intention  of  the  testator  ;  aa  where  a  man  devises  particular  legacies  to 
his  executors,  and  makes  no  disposition  of  the  surplus  of  his  estate  ;  in  this  case,  ac- 
cording to  the  notions  of  the  Courts  of  Equity,  the  executors  shall  be  only  trustees  for 
the  next  of  kin  ;  but  to  rebut  this  equity,  which  arises  by  implication  only,  the  execu- 
tors have  been  allowed  to  prove  by  parol  evidence  that  the  testator  designed  them  the 
surplus.!  _  _  _ 

"  But  notwithstanding  these  cases,  the  Courts  have  been  very  unwilling  to  admit  of 
parol  evidence  in  relation  to  anything  that  appears  on  the  face  of  «■  will  ;  and  it  is  cer- 
tain that  too  much  caution  cannot  well  be  used  in  this  particular,  especially  when  it  i:i 
considered  that  the  Statute  of  Frauds  and  Perjuries,  which  was  made  to  prevent  perjury, 
contrariety  of  evidence,  and  uncertainty,  binds  the  Courts  of  Equity  as  well  as  the  Com- 
mon Law  Courts  ;  as  also  that  little  regard  ought  in  many  cases  to  be  had  to  the  ex- 
pressions of  the  testator,  either  before  or  after  the  making  his  will,  because  possibly 
these  expressions  might  be  used  by  him,  on  purpose  to  control  or  disguise  what  he  was 
doing,  or  to  keep  the  family  quiet,  or  for  other  secret  taotives  and  inducements  which 
cannot  after  his  death  be  found  out."  ^  .  .  .   2  Bacon's  Abr.  (1st  Ed.  1736),  309. 

Baylis  u.  Attt.  Gen.,  2  Atk.  239  (1741).  Two  hundred  pounds  were  given  un- 
der the  will  of  Mr.  Church  to  the  ward  of  Bread  Street,  according  to  Mr.  his 

will.  The  bill  brought  by  the  alderman  and  principal  inhabitants  of  the  ward,  to 
have  the  directions  of  the  Court  for  the  application  of  this  charity,  and  the  Attorney- 
General  was  made  a  defendant.  Lokd  Chancellob.  These  are  instances  where  this 
court  had  admitted  parol  evidence  to  ascertain  the  person  intended  by  the  testator,  — 
where  he  has  been  mentioned  only  by  a  nickname,  or  where  there  have  been  two  per- 
sons who  have  had  the  same  Christian  and  surname  ;  but  I  do  not  remember  any  case 
where  the  Court  has  gone  so  far  as  to  allow  parol  evidence  of  the  intention  of  a  testa- 
tor, where  there  is  only  a  blank,  and  therefore  would  not  permit  it  to  be  read.  .  .  .^ 

The  fifth  general  rule  is,  AmMguitas  verborum  latens  verificatione  suppletur,  nam 
quod  ex  fad,o  oritur  ambiguum  verificatione  facii  tollilur.  Therefore,  where  the  testa- 
trix devised  her  estate  to  her  cousin  John  Cheere,  there  being  both  father  and  son  of 
that  name,  parol  evidence  was  admitted  to  prove  that  the  son  was  the  person  meant ; 
for  the  heir's  objection  arose  from  parol  evidence,  and  therefore  parol  evidence  ought 
to  be  admitted  to  answer  it.*  So  if  a  man,  having  two  manors,  called  Dale,  levies  a 
fine  of  the  manor  of  Dale,  circumstances  may  be  given  in  evidence  to  prove  which 
manor  he  intended,  for  this  is  not  to  contradict  the  record,  but  to  support  it.*  Lord 
Bacon  in  his  reading  upon  this  maxim  *  distinguishes  ambiguity  into  patens  and  latens, 
and  saith  that  latens  is  that  which  seems  certain  and  without  ambiguity,  for  anything 
that  appears  upon  the  deed  or  instrument  ;  but  there  is  some  collateral  matter  out  of 
the  deed  that  breeds  the  ambiguity ;  but  amiiguitas  patent,  that  is,  that  which  ap- 

!  To  this  purpose  are  the  cases  in  Vern.  473,  Foster  and  Mont ;  1  Chan.  Ca.  19  b, 
Orompton  and  North ;  2  Vem.  99,  Pring  and  Pring  ;  2  Vern.  648,  Lady  Granville  and 
Duchess  of  Beaufort  i  2  Vern.  736,  Batchelor  and  Searl,  and  several  other  cases,  which 
vide  in  Abr.  Eq.  230  and  243. 

2  Vide  2  Vern.  98,  337,  625,  and  1  Salk.  234,  where  in  the  case  of  Cole  and  Raio- 
linson,  it  is  laid  down  by  my  Lord  Chief  Justice  ?Iolt,  that  the  testator's  intent  must 
be  collected  from  the  words  of  the  will,  and  not  from  his  circumstances,  or  any  matters 
dehors,  and  that  to  travel  into  the  affairs  of  the  testator  would  render  property  pre- 
carious, and  introduce  uncertainty  and  confusion  in  the  law  itself. 

'And  so  Hunt  v.  Hort,  3  Pr.  Ch.  311  (1790),  where  the  will  ran  :  "My  other  pic- 
tures to  be  become  the  property  of  Lady  ,"  and  the  Lord  Chancellor  Thurlow 
"upon  consideration  .  .  .  said  he  could  not  supply  a  blank  by  parol  evidence;  and 
that,  where  there  is  only  a  title  given,  it  is  the  same  as  if  it  was  a  total  blank."  —  Ed. 

*  Jones  and  Newman,  Tr.  24  6.  2 ;  [post  1038] ;  Cheney's  Case,  5  Co.  S.  P. 

6  2  K.  A.  676.  6  Maxim  23. 
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pears  to  be  ambiguous  upon  tbe  deed  or  iustrument,  is  never  holpen  by  averment ;  for 
that  were  in  elfeet  to  make  that  pass  witliout  deed,  which  the  law  appoints  shall  not 
pass  but  by  deed  ;  therefore,  where  the  devisee's  name  is  totally  omitted,  parol  evi- 
dence cannot  be  admitted  to  show  who  was  meant ;  and  as  parol  evidence  will  not  be 
admitted  to  explain  an  ambiguity  which  is  patent,  much  less  will  it  be  admitted  to 
alter  the  apparent  meaning  of  the  will  ;  ^  therefore,  when  a  man  gave  two  thousand 
pounds  to  his  brother  John,  and  in  case  of  his  death,  to  his  wife.  Lord  Chief  Justice 
Lee  would  not  suffer  proof  to  be  given  that  the  testator  meant  his  brother  should  have 
it  only  during  life.^  But  where  A.  devised  four  hundred  pounds  to  his  wife,  and  made 
her  executrix,  without  disposing  of  the  sxirplus  ;  Lord  Chancellor  admitted  parol  evi- 
dence to  show  the  testator  meant  his  wife  should  have  it,  for  there  was  no  ambiguity 
in  the  will,  nor  was  it  to  alter  the  apparent  intent  of  the  testator,  for  by  law  she  was 
entitled  to  the  surplus  as  executrix,  therefore  the  evidence  was  admitted  only  to  rebut 
the  equity.'  But,  in  Brown  and  Selwin,  in  Dom.  Proc.  1734,  tlie  testator  having  ex- 
pressly devised  the  residue  of  his  personal  estate  to  his  executoi's,  one  of  whom  owed 
him  money  upon  bond,  parol  evidence  was  refused  to  be  admitted,  to  prove  the  testator 
meant  to  extinguish  the  bond  debt  by  making  the  obligor  executor  ;  for  that  would 
have  been  to  have  altered  the  apparent  intent,  and  not  simply  to  have  rebutted  an 
equity.  —  Theory  of  Evidence  (1761).* 

NouRSB  V.  Finch,  1  Ves.  Jr.  344  (1791).  Bdller,  J.  .  .  .  This  being  the  true  con- 
struction of  the  will  itself,  three  other  questions  arise.  First,  whether  parol  evidence 
may  be  at  all  received.  Secondly,  if  it  may,  within  what  limits  it  is  to  be  confined. 
Thirdly,  if  to  be  received,  what  will  be  the  effect  of  it  in  this  case.  As  to  the  first,  if 
this  was  a  new  question,  I  should  reject  the  parol  evidence  in  toto ;  for  it  is  very  mis- 
chievous, as  has  been  stated  by  Mr.  Kichards  ;  which  is  strengthened  by  Mr.  Mit- 
ford's  just  observation,  that  words  easily  admit  of  a  color.  But  1  sitting  here  for  an 
hour  perhaps,  or  a  day,  do  not  feel  myself  strong  enough  to  overturn  what  has  been 
established  by  many  cases ;  though  if  this  turned  wholly  upon  that,  I  should  find 
great  difficulty  in  agreeing  to  those  cases.  In  a  case  of  ambiguitas  latens  it  may  be 
admitted  ;  so  in  a  case  of  fraud  ;  perhaps  of  ignorance  or  mistake  :  but  it  does  not  fol- 
low, that  it  ought  to  be  allowed  to  prove  the  intent  in  any  written  paper  ;  but  that 
ought  to  be  collected  from  the  paper  itself.  The  manner  in  which  it  has  crept  into 
the  Court  is  plain  from  the  allowed  cases ;  and  there  are  mistakes  in  some  of  them. 
Till  Foster  v.  Mount,  1  Vern.  473,  the  executor  took  the  whole.  There  £10  being 
given  to  the  executors  for  their  care,  a  residue  of  £5,000  was  adjudged  to  belong  to  the 
next  of  kin.  That  case  does  not  warrant  the  admission  of  parol  evidence  to  prove  in- 
tention ;  for  the  reference  there  was  only  to  see  what  the  surplus  was  ;  and  for  that 
parol  evidence  is  proper  undoubtedly  ■-  both  at  law  and  in  equity  it  must  be  received  for 
that.  But  as  that  case  was  quoted  in  Lawson  v.  Lawson,  it  appears  that  the  executor 
himself  made  the  will  :  and  one  of  the  cases  in  P.  Will,  says  Foster  v.  Mount  was  de- 
cided upon  fraud  ;  though  there  is  a  note  by  the  editor,  signifying  that  upon  looking 
into  the  register  it  did  not  appear  to  have  been  decided  upon  fraud  :  but  Lord  Mans- 
field in  that  ca.se  in  the  Hou.se  of  Lords  conceived,  that  from  the  situation  of  the  prop- 
erty and  the  character  of  the  person  who  drew  the  will  in  Foster  v.  Mount,  ivftai 
appeared.  I  agree,  that  in  that  case  as  a  case  of  fraud  there  is  no  objection  to  the 
parol  evidence :  but  that  does  not  wajrant  it  in  cases  of  mere  intention.     Lord  Bacon 

1  Ballis  and  Church  v.  Attorney-General,  29  Jan.  1741,  per  Hardwicke,  Cane. 

2  Lowfield  and  Stoneham,  December,  1746,  at  G.-Hall. 
'  Lake  and  Lake,  Nov.  8,  1751. 

*  This  anonymous  work  is  in  substance  Part  VI.  of  the  anonymous  first  edition 
(1767)  of  what  afterwards  appeared  as  BuUer's  Nisi  Prius  (ante,  409  n.) ;  it  is  found 
also  in  all  subsequent  editions.  Gilbert  has  nothing  of  Bacon's  maxim  about  ambi- 
guity. The  passage  above  quoted  is  the  earliest  citation  of  it  which  is  known  to  the 
present  editor.  This  use  and  exposition  of  it  in  Buller's  Nisi  Prius  must  have  given  it 
a  great  currency.  —  Ed. 
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in  his  Maxims  says,  averment  shall  not  be  of  intention.  So  the  law  clearly  is  ;  and  it 
would  require  very  powerful  reasons  and  authorities  to  induce  me  to  say,  the  rule 
ought  to  be  otherwise. 

In  equity  the  Court  has  advanced  by  progressive  steps  in  the  admission  of  parol  evi- 
dence, beginning  with  cases  of  fraud ;  and  lastly,  having  admitted  it  in  favor  of  the 
executor,  they  were  obliged  upon  a  principle  of  common  justice  to  admit  it  upon  the 
other  side  also  :  and  therefore  it  has  happened  by  degrees,  that  in  some  cases  a  writ- 
ten will  has  been  explained  away  by  loose  and  vague  parol  evidence.  Some  of  the 
cases  show,  the  Court  have  repented  a  little  of  what  they  had  done.  In  Brown  v.  Sel- 
win.  For.  240,  there  was  a  bequest  of  a  residue  to  two  executors,  one  of  whom,  Selwin, 
was  indebted  to  the  testator,  and  offered  parol  evidence  to  show  that  the  testator  had 
given  him  that  debt.  Lord  Talbot  says,  "  I  privately  think,  it  was  intended  to  give 
Mr.  Selwin  this  debt :  but  I  am  not  at  liberty  by  private  opinion  to  make  a  construc- 
tion against  the  plain  words  of  a  will. "  That  case  was  carried  to  the  House  of  Lords  ; 
and  they  refused  to  let  the  evidence  be  read  at  all.  In  Binkhorne  v.  Feast,  2  Ves.  27, 
Lord  Hardwicke  says,  "  There  might  have  been  another  incidental  question  upon  read- 
ing the  parol  evidence  ;  and  it  is  certain,  that  it  has  been  read  to  rebut  an  equity  aris- 
ing from  a  resulting  trust,  as  in  Littlebury  v.  Buckley  :  but  since  Brown  v.  Selwin,  I 
have  been  extremely  tender  of  admitting  it  in  questions  of  this  kind. ;  though  I  never 
doubted  it,  where  it  was  to  ascertain  identity,  or  in  case  of  collateral  satisfaction, 
where  there  was  a  legacy  by  »  father  and  afterwards  a  portion  given."  This  is  a 
strong  opinion  to  show  that  Lord  Hardwicke  then  thought  it  would  have  been  bet- 
ter if  parol  evidence  had  not  been  introduced  at  all.  The  second  question  is,  within 
what  limits  the  evidence  is  to  be  confined.  It  consists  of  conversations  with  the  testa- 
tor before  the  will,  at  the  time  of  making  it,  and  afterwards  :  but  as  to  all,  except 
what  passed  at  the  time  of  making  the  will,  the  case  of  The  Duke  of  Rutland  v.  The 
Duchess  of  Rutland,  2  P.  Will.  209,  in  which  the  decree  was  founded  upon  the  parol 
evidence,  is  directly  against  it :  and  Lord  Macclesfield  there  said,  that  allowing  parol 
evidence  was  extremely  dangerous.  If  this  is  so,  no  evidence  ought  to  be  read  except 
John  Walker's  ;  which  shows,  he  did  not  then  intend  to  give  it  to  the  executrix.^ 

1  Compare  Clennell  v.  Lewthwhite,  2  ib.  465  (1794)  ;  s.  c.  ib.  644  (1795)  :  "  It  is 
undoubtedly  clear,"  said  the  Lord  Chancellor  (Loughborough),  (p.  648),  "that  the 
appointment  of  an  executor  gives  him  the  whole  residue.  That  there  may  be  circum- 
stances occurring  in  the  will  to  enable  a  Court  of  Equity  to  hold,  upon  the  construc- 
tion of  that  instrument,  that  nothing  more  than  an  office  was  conferred  by  that 
appointment,  is  also  a  very  clear  proposition.  The  great  difficulty  has  been  to  deter- 
mine, what  should  be  the  circumstances  to  enable  the  Court  to  raise  contrary  to  the 
legal  operation  a  trust  upon  the  interest  he  takes.  ...  It  is  generally  understood  to 
be  the  establishing  an  heir  of  the  personal  estate.  From  the  case  of  Foster  v.  Mount 
downwards,  it  has  been  treated  as  a  general  positive  proposition,  that  a  legacy  shall  ex- 
clude him.  ...  On  the  other  hand  it  is  just  as  established  (and  1  am  at  a  loss  to  know 
how  that  came  in,  unless  it  was  to  set  it  a  little  right  the  other  way),  that  parol  evi- 
dence to  prove  the  executor  was  intended  to  have  all  the  law  would  give  him,  and  to 
prevent  this  Court  from  imposing  upon  him  a  trust,  is  to  be  admitted.  It  has  been 
uniformly  admitted.  There  is  no  case  in  which  it  has  been  rejected.  Judges  have 
been  often  uneasy  (and  I  do  not  wonder  at  it)  in  the  application  of  such  evidence  as 
evidence  given  to  the  Court  of  Chancery  in  a  case  where  there  can  by  no  possibility 
be  an  opportunity  of  trying  it  at  law.  From  the  loose  manner  in  which  depositions 
are  taken,  it  is  impossible  that  those  used  to  examination  viva  voce  must  not  be  so." 

This  whole  doctrine,  as  regards  executors  (never  prevailing  here),  was  changed  in  Eng- 
land by  the  St.  1  W.  4,  c.  40  ;  Love  v.  Gaze,  8  Beav.  472  (1845).  But  there  are  other  ap- 
plications of  the  general  principle  ;  see  Hurst  v.  Beach,  ante  922.  "  It  seems, "  says  Jar- 
man,  (Wills,  *  416),  "that  parol  evidence  is  admissible  for  the  purpose  of  rebutting  a 
resulting  trust ;  as  in  such  case  it  does  not  contradict  the  will,  its  effect  being  to  support 
the  legal  title  of  the  devisee  against,  not  a  trust  expressed  (for  that  would  be  to  control 
the  written  will),  but  against  a  mere  equity  arising  by  implication  of  law."  —  Ed. 
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SIE  LITTON   STRODE  v.  LADY  EUSSELL  et  al. 

Chancekt.     1708. 
[2  Vera,  621 ;  s.  c.  sub  nom.  Strode  v.  Lady  Falkland,  3  Bep.  in  Ch.  169.]  i 

SiE  William  Litton  being  seised  of  several  manors  and  lands  in 
Hertfordshire,  &c.,  the  ancient  estate  of  the  family,  of  about  £3,000 
per  annum,  and  also  of  lands  of  his  own  purchase,  freehold  and  copy- 
hold, of  about  £600  per  annum,  and  possessed  of  a  great  personal 
estate,  and  having  no  issue,  but  two  sisters  of  the  whole  blood,  viz., 
the  Lady  Eussell,  who,  by  Sir  Francis  her  husband,  had  issue  several 
daughters,  and  the  Lady  Strode,  who  died  in  his  lifetime,  and  left  issue 
by  Sir  George  Strode  her  husband,  the  plaintiff  Sir  Litton  Strode,  and 
the  Lady  Falkland,  a  sister  of  the  half  blood  ^made  his  will,  and  after 
a  devise  of  part  to  his  wife  for  life,  and  otherlegacies,  devised  to  the 
plaintiff  his  nephew,  all  other  his  lands,  tenements,  and  hereditaments 
out  of  settlement ;  provided  he  took  upon  him  the  surname  of  Litton, 
and  subject  to  raise  £4,000,  in  ease  the  testator  left  a  daughter?) 

The  chief  point  in  the  case  was,  what  should  pass  by  the  devise  of 
lands,  tenements,  and  hereditaments  out  of  settlement 

Upon  the  several  settlements  that  had  been  made  in  the  family,  — 

As  to  the  manors  of  Half-hide  and  Homerly,  Sir  William  was  tenant 
in  tail  after  possibility  of  issue  extinct  by  Mary  his  first  wife,  with  a  re- 
mainder in  fee  in  trustees  in  trust  for  him  and  his  heirs. 

As  to  the  manor  of  Knebworth,  he  was  tenant  for  life,  with  contingent 
remainders  to  his  first  and  other  sons,  remainder  to  trustees  in  fee,  in 
trust  for  the  right  heirs  of  Sir  William  Eowland  Litton. 

As  to  the  manors  of  Austy  and  Stolford,  and  several  houses  in  Lon- 
don, Sir  William  was  tenant  in  tail,  remainder  in  fee  to  the  right  heirs 
ot^Sir  Eowland  Litton,  which  Sir  William  then  was. 

(And  it  fell  out,  that  Sir  William,  after  making  of  his  will,  and  before 
the  Codicils,  purchased  some  lands,  and  foreclosed ,_and  had  releases  of 
the  equitj'  of  redemption  of  some  mortgagees  in  fee.  )  .  . 

Sir  Joseph  Jehyll  [for  the  defendants]  .  .  .  saidTfie  words  were  to  be 
taken,  all  his  lands  not  comprised  in  any  settlement  of  that  famil}',  and 
not  all  that  he  had  a  power  to  dispose  of.  .  .  .  Then  they  would  have 
evidence  read  to  prove  what  was  the  testator's  intention  by  these  words, 
which  was  opposed  bj'  the  other  side  ;  viz..  Sir  Edward  Northey,  who 
cited  5  Co.  Lord  Gfieyney's  Case,  4  Co.  Yemon's  Case,  and  Cro.  Jac. 
144,  Molineux's  Case ;  and  said  there  could  be  no  averment  out  of  the 
will  since  the  Statute  of  Frauds  and  Perjuries.  Serjeant  Prat,  that  no 
parol  declaration  out  of  the  will  would  be  admitted,  and  said  he  never 
knew  it  in  any  casSi  unless  sometimes  in  this  Court,  to  prevent  a  re- 
sulting trust,  but  not  where  there  was  a  plain  express  written  will,  as 

1  The  statement  of  facts  is  taken  from  Vernon,  the  rest  from  the  other  Report.  —  Ed. 
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here.  Serjeant  How  cited  Bertie  and  Lord  Falkland's  Case,  in  Lord 
Keeper  Wright's  time,  to  that  purpose  ;  and  Bobins  said,  then  a  nurse, 
an  apothecarj-,  children,  and  ever3-body  that  attended  a  siclc  bod^',  and 
would  catch  at  everything  that  drops  from  him  at  every  broken  saying 
or  expression,  would  be  the  witnesses.  But  the  Court,  with  the  assist- 
ance of  the  Master  of  the  Rolls,  Lord  Chief  Justice  Trevor  and  Justice 
Tracy  agreed,  that  where  the  words  stand  iwCBquilibrio,  and  are  so 
doubtful,  that  they  may  be  taken  one  way  or  other,  there  it  is  proper 
to  have  evidence  read  to  explain  them,  and  we  will  consider  how  far  it 
shall  be  allowed,  and  how  far  not,  after  it  is  read :  and  this  is  not  like 
the  case  of  evidence  to  a  jur}',  who  are  easily  biased  by  it,  which  this 
Court  is  not :  and  the  distinction  in  Cheney's  Case  well  warrants  the 
reading  of  evidence,  where  the  intent  of  the  testator  is  doubtful ;  as 
there,  where  a  man  had  two  sons  named  John,  &c.,  which  my  Lord 
Chancellor  [Cowper]  said,  differed  not  from  this  case,  where  the  words 
hang  in  equal  balance,  what  settlement  he  intended  :  then  proof  being 
made,  it  appeared  by  several  expressions  of  the  testator,  that  he  never 
would  infringe  his  father's  settlement,  and  that  his  father  was  a  wise 
man,  and  settled  his  estate  as  he  would  have  it  go,  and  therefore  he 
would  not  break  into  any  of  those  settlements.  .  .  . 

The  Court  took  time  to  consider  of  this  case  till  Trinity  Term  ;  when 
on  Wednesda}'  the  17th  of  June,  they  all  unanimously;  viz.,  Tracy, 
Trevor,  Master  of  the  Rolls,  and  my  Lord  Chancellor  [Cowper]  , 
gave  their  opinions  for  the  plaintiff.  First,  Mr.  Justice  Tracy  put  the 
case  at  large,  before  he  entered  upon  the  main  and  general  question  ;  he 
argued,  that  the  depositions  read  in  this  case  ought  not  to  be  received, 
or  to  have  any  weight  or  influence  in  this  case ;  and  said,  this  differed 
not  from  the  principal  point  of  my  Lord  Cheney's  Case,  5  Co.,  and 
took  a  difference  between  a  void  devise  and  a  doubtful  and  uncertain 
one ;  as  if  J.  S.  has  several  sons,  and  a  devise  is  made  to  one  of  the 
sons  of  J.  S.,  this  is  entirelj'  void,  and  can  never  be  made  good  ;  but  if 
it  be  oulj'  doubtful  and  uncertain,  it  must  receive  its  construction  from 
tlie  words  of  tlie  will  itself,  and  no  parol  proof  or  declaration  ought  to 
be  admitted  out  of  the  will  to  ascertain  it ;  for  then  marriage  settle- 
ments or  purchases  may  be  defeated  to  twenty  years  after  they  are 
made  bj-  such  parol  proof  started  up :  but  where  a  man  has  two  sons 
named  John,  and  devises  to  his  son  John,  without  saying  which  of  them 
he  means,  't  is  very  consistent  with  the  words  of  the  will  to  admit  of 
proof  to  explain  which  of  them  he  intended,  and  the  words  in  the  will 
are  not  at  all  altered  bj-  it.  And  now,  since  the  Statute  of  Frauds  and 
Perjuries,  this  is  stronger ;  because  by  that  statute,  all  wills  are  to  be 
in  writing,  &c.  As  to  the  main  and  general  question  of  the  case,  he 
held,  that  not  only  those  lands  of  his  own  purchase,  but  likewise  all 
other  lands  in  anj'  of  the  settlements,  the  uses  whereof  were  to  deter- 
mine upon  his  death,  or  his  dying  without  issue,  would  pass  by  this  to 
the  plaintiff;  for  they  were  comprised  in  the  settlement;  yet  the  uses 
of  them  being  determined  upon  his  death,  they  cannot  be  said  to  be  in 
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settlement ;  as  if  a  man  makes  a  settlement  of  all  his  lands  in  such  a 
county,  except  such  and  such '  particular  lands;  sureh'^  those  lands 
that  are  excepted  are  not  in  settlement,  though  thej-  are  comprised  or 
mentioned  in  the  deed  of  settlement :  and  if  he  had  intended  to  have 
given  the  plaintiff  only  the  lands  of  his  own  purchase,  he  would  have 
expressed  it  so.  .  .  . 

Note:  The  18th  day  of  February,  1708-1709,  this  case  was  heard 
in  the  House  of  Lords,  and  the  decree  was  confirmed  upon  an  appeal 
thereon  brought. 


Masters  v.  Masters,  1  P.  Wms.  421  (1718).  Mrs.  Mary  Mas- 
ters, by  her  will  and  a  codicil,  left  several  legacies.  Some  of  them 
were  writ  so  blindly  (seeming  to  have  been  altered)  that  it  was  diffi- 
cult, if  not  impossible,  to  read  them,  or  to  distinguish  what  the  legacies 
were ;  particularly  in  one  place,  whether  £100  or  £300  was  meant ; 
and  she  gave  to  Mrs.  Sawyer''£200  when  there  was  no  such  person 
ever  known  to  her,  but  it  was  alleged  that  she  meant  one  Mrs. 
Swopper.  .  .  . 

The  defendant,  Sir  Harcourt,  proved  her  will  and  codicil,  and  upon  a 
bill  brought  for  the  payment  of  several  of  the  legacies  to  several  of  the 
plaintiffs, 

1st.  It  was  decreed  hy  the  Master  of  the  Eolls  .  .  .  6thly.  Where 
the  will  was  writ  blindlj'  and  hardly  legible,  and  as  to  the  money- 
legacies  writ  in  figures,  it  was  ordered  to  be  referred  to  the  Master  to 
examine  and  see  what  those  legacies  were,  and  he  to  be  assisted  by 
such  as  were  skilled  in  the  art  of  writing.  7thly.  Likewise  as  to  the 
legacy  of  £200  to  Mrs.  Sawyer,  the  Master  to  examine  who  the  testa- 
trix meant  thereby,  and  whether  the  testatrix  meant  Mrs.  Swopper, 
who  was  the  person  that  contended  for  the  same  ;  and  if  the  Master 
should  find  she  was  the  person  intended,  then  she  to  receive  her  legacy 
in  proportion  with  the  other  legatees.  .  .  .  9thly.  Whereas  in  some 
part  of  the  will  it  was  writ  hospitals,  and  in  some  spittals.  Cur.  It  is 
the  same  thing,  for  spittal  is  the  abbreviation  of  hospital,  and  thence 
come  the  spittal  sermons. 


Harris  v.  Bishop  of  Lincoln,  2  P.  Wms.  135  (1723).  Talbot  Barker 
being  seised  in  fee  of  a  real  estate  as  heir  on  the  part  of  his  mother's 
mother,  and  being  also  seised  in  fee  of  a  very  small  estate  of  £4  per 
annum,  as  heir  to  his  own  father,  devises  all  these  lands  to  trustees  and 
their  heirs  in  trust  to  pay  several  annuities  and  charities;  after  pay- 
ment of  which  he  devises  the  residue  of  the  rents  and  profits  of  the 
premises  to  his  own  right  heirs  of  his  mother's  side  forever ;  and  the 
question  was,  who  should  be  entitled  to  the  residue  of  the  rents  and 
profits,  whether  the  heir  of  the  mother's  father  or  the  heir  of  the 
mother's  mother? 
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1st.  It  was  insisted  that  parol  proof  should  be  read  as  explanatory 
of  the  testator's  intention. 

To  which  it  was  answered,  that  though  parol  proof  might  be  in  some 
cases  allowed  as  to  personal  estate,  as  was  done  in  the  case  of  JFane  v. 
Fane^  1  Vern.  30,  yet  in  the  case  of  land,  where  the  statute  requires 
that  the  will  should  be  in  writing,  there  ought  not  to  be  any  parol 
proof;  and  therefore  in  the  case  of  Strode  v.  Lady  Bussel  et  al,  2 
Vern.  621,  where  the  devise  was  of  lands  out  of  settlement,  the  House 
of  Peers  would  not  allow  any  parol  proof,  for  that  the  title  of  the  de- 
visee must  depend  upon  the  words  of  the  will,  otherwise  no  counsel 
that  should  see  the  will  would  be  able  to  give  advice  thereon. 

But  Lord  Chancellor  [Macclesfield]  said,  that  the  reason  of  this 
was  because  the  settlement  should  be  produced,  without  the  producing 
of  which  the  lands  were  to  be  presumed  free  from  any  settlement ;  and 
though  Fane's  case  was  onlj'  of  a  personal  estate,  j'et  the  same  being 
above  the  value  of  what  one  might  by  parol  dispose  of  (for  it  was  a 
great  personal  estate),  it  seemed  within  the  reason  of  a  devise  of  land. 

However,  that  in  this  case  parol  evidence  of  what  the  testator  said 
or  directed  when  he  ordered  the  will  to  be  made,  might  be  admitted,  as 
where  one  having  two  sons,  both  named  John,  devised  land  to  his  son 
John,  there  parol  proof  was  admitted  to  show  which  son  John  the  tes- 
tator meant,  and  yet  additio  probat  mmoritatem  ;  so  if  there  were 
two  persons  both  named  J.  S.,  of  Dale,  and  I  should  devise  my  land  to 
J.  S.,  of  Dale,  parol  evidence  would  be  admitted  in  such  case  to  prove 
which  J.  S.,  of  Dale,  was  intended  by  me ;  and  for  the  same  reason,  in 
the  principal  case,  there  being  two  heirs  of  the  mother's  side,  viz.  one 
who  was  heir  of  the  mother's  father  and  the  other  heir  of  the  mother's 
motlier,  the  Court  might  well  admit  parol  evidence  to  show  which  heir 
of  the  mother's  side  was  intended.^ 

Upon  wliich  two  witnesses  were  read,  proving  that  at  the  time  of 
making  the  will  the  testator  declared  the  heir  of  his  mother's  mother 
should  have  his  estate  because  it  came  from  thence.  .  .  . 

From  all  which  it  seemed  to  be  a  clear  case,  without  laying  anj' 
great  stress  upon  parol  proofs  ;  and  though,  it  being  a  matter  of  law, 
his  Lordship  said,  he  would  not  deny  sending  it  to  the  judges  if  insisted 
upon,  yet  he  himself  had  no  doubt  about  it.  But  it  being  still  insisted 
upon  that  this  was  a  bare  trust,  and  therefore  not  properly  determinable 
by  the  judges,  with  regard  to  the  question  in  whom  the  legal  estate 
was  vested,  the  Court  took  upon  themselves  to  determine  it,  and  de- 
creed in  favor  of  the  heir  of  the  mother's  mother's  side,  from  whom 
the  estate  came.  .  .  . 

1  In  what  appears  to  be  the  same  case,  in  8  Vin.  Ab.  197,  the  Lord  Chancellor 
giyes  another  illustration,  thus :  "  A  devise  was  to  a  son  by  name,  and  his  Christian 
name  was  mistaken,  but  it  being  added,  '  such  a  son  in  the  service  of  the  Duke  of 
Savoy,'  parol  evidence  was  admitted,  and  this  son,  though  the  name  was  mistaken,  had 
the  estate."  —  Ed. 
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Beaumont  v.  Fell,  2  P.  Wms.  141  (1723).  One  by  will  devised  a 
legacy  of  £500  to  Catherine  Eai-nley ;  tbfi  person's  name  who  claimed 
this  legacy  was  Gertrude  Yardley^  and  it  was  insisted  by  her  and  ad- 
mitted that  no  person  named  Catherine  Earnley  claimed  this  legac^ ; 
but  by  the  proof  it  appeared  that  the  testator's  voice,  when  he  maSe 
his  will,  was  very  low  and  hardly  intelligible  ;  that  the  testator  usually 
called  the  legatee  of  this  £500.  Gatty,  which  the  scrivener  who  took  in- 
structions for  drawing  the  will  might  easily  mistake  for  Katy,  and  that 
the  said  scrivener,  not  well  understanding  who  this  legatee  of  the  £500 
was,  or  what  was  her  name,  the  testator  directed  him  to  J.  S.  and  his 
wife  to  inform  him  further,  who  afterwards  declared  that  Gertrude 
Yardlej'  was  the  person  intended. 

It  was,  moreover,  proved  that  the  testator  in  his  hfetime  had  declared 
that  he  would  do  well  for  her  by  his  will. 

Obj.  The  Statute  of  Frauds  requires  that  a  will  of  a  personal  estate 
above  such  a  value  should  be  in  writing ;  and  a  will  in  writing  giving  a 
legacy  to  Catherine  Earnley  cannot  be  a  writing  to  entitle  Gertrude 
Yardley  to  this  legacy,  for  that  both  the  Christian  and  surname  are 
entirely  different,  and  bj-  the  same  reason  it  may  be  maintained  that  a 
legacy  given  to  A.  B.  is  a  good  legacy  to  C.  D. 

Upon  this  case  the  Master  of  the  Rolls  took  time  to  consider  and 
give  his  resolution,  at  the  first  hearing  inclining  that  the  legacy  was 
void. 

But  afterwards,  at  another  day,  his  Honor  gave  his  opinion  that  the 
legacy  was  a  good  legacj'  to  Gertrude  Yardley,  though  the  same  was 
given  by  the  will  to  Catherine  Earnley. 

It  is  true,  if  this  had  been  a  grant,  nay,  had  it  been  a  devise  of  land, 
it  had  been  void  by  reason  Of  the  mistake  both  of  the  Christian  and 
surname. 

In  1  Inst.  3,  a,  it  appears  that  special  care  ought  to  be  taken  of  the 
name  of  baptism,  because  (as  it  is  said  there)  a  man  cannot  have 
two  names  of  baptism,  though  in  the  same  place  it  is  allowed  that  in 
some  cases  the  mistake  of  a  Christian  name  may  be  helped  ;  as  if  a 
grant  or  devise  be  to  William  Earl  of  Pembroke,  or  William  Bishop  of 
Salisbury,  and  his  name  be  John,  it  is  in  such  case  good,  there  being  a 
sufficient  certainty  without  the  Christian  name,  for  that  there  can  be 
but  one  person  Earl  of  Pembroke  or  Bishop  of  Salisburj-,  wherefore 
the  mistaken  Christian  name  shall  be  rejected  as  surplusage. 

And  in  the  principal  case  it  is  alleged  to  be  much  worse,  neither  the 
Christian  or  surname  being  right,  nor  any  addition  of  certainty  to  help 
it,  and  by  the  common  law  as  well  as  by  the  statute,  the  devise  of  land 
ought  to  be  in  writing;  and  there  would  have  been  no  writing  to 
entitle  Gertrude  Yardley  had  this  been  a  devise  of  land. 

However,  this  being  a  bequest  of  a  personal  thing,  a  chattel  interest, 
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makes  it  a  different  case,  and  as  originally  a  bequest  of  a  legacy  was 
governed  by  and  construed  according  to  the  rules  of  the  civil  canon 
law,  so  shall  it  be  after  making  the  Statute  of  Frauds,  provided  there 
be  a  will  in  writing. 

Now,  here  is  a  will  in  writing,  and  the  claim  in  the  present  case  is 
founded  upon  it;  in  Swinburn,  389,  it  appears  that  where  a  man  in- 
tends "fee  ^ive  a  legacy  to  J.  S.  and  he  gives  the  same  to  J.  N.,  there 
neither  J.  S.  OT  J.  N.  shall  take  the  legacy,  forasmuch  as  J.  N.  is  not 
the  person  intended,  -and  J.  S.  is  not  the  person  named  ;  but  (says  the 
book)  if  the  testator  does  Bw  in  the  name  and  not  in  the  person,  such 
error  shall  not  hurt. 

^Now,  in  the  principal  case  the  name  nwi  Jiot  the  person  is  mistaken ; 
and  it  is  very  material  that  here  is  no  such  person  «s  Catherine  Earnley 
claiming  this  legacy,  which,  together  with  the  proofs  ot  the  testator's 
having  a  very  low  voice  when  he  made  the  will,  and  of  his  trawig 
usually  called  the  plaintiff  Gatty  instead  of  Gertrude,  and  often  de- 
clared he  would  do  well  for  her,  is  sufficient  to  entitle  the  plaintiff  to 
this  legacy^ 


Ulrtch  v.  Litchfield,  2  Atk.  372  (1742).  A  question  arose  in  this 
cause  upon  the  will  of  Mary  Paravacini. 

"  She  bequeathed  her  real  and  personal  estate  to  the  plaintiffs  Eliza- 
beth Travers  and  James  Ulrich,  equally  between  them  for  life ;  and 
upon  the  death  of  Elizabeth  Travers,  she  gave  the  whole  estate  to 
James  Ulrich,  in  tail  general,  and  for  want  of  such  issue,  to  Richard 
Ulrich  in  fe^  with  a  few  pecuniar^'  legacies,  and  charged  her  real  estate 
with  paj'ment  of  these  legacies,  if  her  personal  estate  should  not  be 
suflflcient ;  and  by  her  will  declared  she  gave  all  the  rest  and  residue 
of  her  personal  estate  to  her  uncle  Leonard  CoUard's  three  daughters  ; 
and  particularly  gave  to  Mrs.  Susanna  Litchfield  £10,  and  made  her 
executrix." 

Mr.  Wilbraham,  for  the  residuary  legatees,  insisted,  that  rest  and 
residue  of  her  personal  estate  must  mean  the  residue  after  the  particu- 
lar legacies  are  paid  off))  and  could  not  refer  to  the  beginning  of  the 
will,  because  there  a  fee  is  devised,  and  consequently  the  testatrix  has 
disposed^of  the  whole :  that  parol  evidence  in  this  case  may  be  admit- 
ted of  the  attorney  who  drew  this  will ;  that  he  had  express  directions 
to  give  the  personal  estate  to  the  three  daughters  of  Leonard  Collard  ; 
that,  to  be  sure,  things  which  are  quite  contrary  to  the  will  shall  not  be 
proved  by  parol  evidence,  but  that  it  may  be  allowed  to  explain  words 
in  a  will,  especially  in  this  case,  where  it  appears  to  be  merely  a  blunder 
in  the  drawer ;  he  cited  the  case  of  Pendleton  v.  Grant,  Eq.  Cas.  Abr. 
231,  and  Hodgson  v.  Hodgson,  2  Vern.  593. 

In  the  present  case,  he  said,  it  does  not  intrench  upon  any  of  the 
rules  with  regard  to  parol  evidence,  but  only  clears  np  who  was  in- 
tended to  have  the  personal  estate,  where  the  whole  is  devised  to  two 
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different  persons ;  and  that  it  seems  clearlj-  to  be  a  blunder  in  the 
drawer  of  the  will,  because  the  devise  in  the  first  part  of  it  is  propeij; 
onlj-  in  the  disposing  of  real  estate. 

Lord  Chancelloe  [Haedwicke].  Where  there  is  a  devise  of  an 
estate  to  one  person  at  the  beginning  of  the  will,  and  a  devise  of  the 
same  estate  to  another  at  the  end  of  it,  there  have  been  determinations 
that  they  shall  take  as  joint  tenants. 

The  consideration  before  me  is  as  to  the  personal  estate. 

There  are  two  questions  :  — 

First.  Whether  I  ought  to  admit  parol  evidence  to  explain  the 
intention  of  the  testator. 

And  as  to  this,  I  am  of  opinion,  it  is  not  a  case  in  which  parol  evi- 
dence can  be  read,  and  would  be  of  dangerous  consequence ;  it  is  true, 
there  are  some  things  here  which  would  make  a  judge  wish  to  admit  it ; 
but  I  must  not  follow  my  inclinations  onl^-,  for  I  do  not  know  that, 
upon  the  construction  of  a  will,  courts  of  law,  or  equity,  admit  parol 
evidence,  except  in  two  cases :  first,  to  ascertain  the  person,  where 
there  are  two  of  the  same  name,  or  else  where  there  has  been  a  mistake 
in  a  Christian  or  surname ;  and  this  upon  au  absolute  necessitj-,  as  in 
Lord  Cheney's  case,  where  there  were  two  sons  of  the  name  of  John. 
5  Co.  68,  and  if  the  Court  had  not  let  in  such  evidence,  it  would  have 
made  the  will  void,  notwithstanding  there  was  such  a  person  as  John, 
&c.,  and  the  doubt  was  only  which  of  them  was  meant,  and  notwith- 
standing too  the  heir-at-law  was  clearly  disinherited. 

The  second  case  is,  with  regard  to  resulting  trusts  relating  to  per- 
sonal estate  ;  where  a  man  makes  a  will,  and  appoints  an  executor  with 
a  small  legacy,  and  the  next  of  kin  claim  the  residue. 

In  order  to  rebut  the  resulting  trust  for  the  next  of  kin,  in  the  case 
of  Littlehury  v.  JBuchley,  Eq.  Cas.  Abr.  245,  and  the  Countess  v.  The 
Earl  of  Qainshorongh,  230,  parol  proof  was  admitted  to  ascei'tain 
the  person  who  was  to  have  the  residue. 

It  is  very  true,  cases  maj-  be  cited  where  Lord  Cowper  has  admitted 
such  evidence  ;  for  he  went  upon  this  ground,  that  it  was  bj'  yiay  of 
assisting  his  judgment,  in  cases  extremelj'  dark  and  doubtful. 

I  have  the  greatest  deference  for  his  judgment,  but  must  own  I  was 
never  satisfied  with  this  rule  of  Lord  Cowper's,  of  admitting  parol  evi- 
dence in  doubtful  wills ;  besides,  he  went  further  in  the  great  case  of 
Strode  V.  Hussel,  2  Vern.  621,  in  which  there  was  an  appeal  to  the 
House  of  Lords  ;  Mr.  Justice  Tracy,  who  assisted  Lord  Cowper  in  that 
cause,  was  at  first  of  the  same  opinion  with  him,  but,  upon  consid- 
ering it  more,  disavowed  Tiis  first  opinion,  and  was  clear  that  it  could 
not  be  admitted  ;  and  this  alteration  in  his  judgment  was  mentioned  in 
the  House  of  Lords. 

In  the  case  of  Sdwin  v.  £roion.  Cases  in  the  time  of  Lord  Talbot 
240,  I  was  of  opinion  that  it  ought  to  have  been  admitted  ;  and  even 
Lord  Talbot,  when  he  had  heard  the  cause,  had  a  remorse  of  judgment 
at  the  same  time  he  rejected  the  parol  evidence ;  but  the  House  of 
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Lords  refused  it  as  of  most  mischievous  consequence,  and  affirmed  the  ^ 
decree.  .  .  . 


GooDiNGE  V.  GooDiNGE,  1  Vcs.  231  (1749).  A  man  devised  a  legacy 
to  such  of  his  n^rest  relations  as  his  executors  should  think  poor  and 
objects  of  charitj\) 

For  the  plaintiffs  was  cited  Attorney- General  v,  Buchland,  June 
1742,  where  his  Lordship  held,  that  if  the  word  "  relations  "  only  was 
in  a  will,  it  should  be  confined  to  the  rule  of  the  Statute  of  Distributioiy) 
but  not  where  there  was  the  addition  of  "poor,"  &c\  And  evidence 
was  offered  to  be  read  of  the  testator's  intention  not-xo  confine  it,  for 
that  though  parol  evidence  will  not  be  admitted  in  many  cases,  as,  to 
increase  a  legacy,  &c.,(yet  it  ma}-  to  prove  the  circumstances  or  situa- 
tion of  the  testator,  his  estate,  or  wa^'  of  thinking^ 

But  Lord  Chancellor  would  not  suffer  it ;  lor  though  it  has  been 
allowed  to  ascertain  the  person  or  thing,  as  where  two  were  of  the  same 
name  ;  (set  not  to  show  that  the  testator  meant  to  use  general  words  in 
this  or  tfet  particular  sense :  nor  can  it  be  read  to  show  that  the  tes- 
tator was  oflfended  with  any  one,  and  said  he  should  not  be  included  in 
the  number  of  relations. 

Evidence  was  then  offered  to  the  testator's  having  poor  relations  in 
Salop,  and  that  he  knew  thereof:  to  which  was  objected  the  rule  I^ 
Holt,  C.  J.  in  Cole  v.  Rawlinson,  that  the  intention  of  the  testator  is  not 
to  be  collected  from  collateral  and  foreign  circumstances^  Salk.  234  ; 
2  Lord  Raym.  831.  -^ 

LoED  Chancellor  [Hardwicke].  l^hat  rule  is  laid  down  much  too 
large  bj-  Plolt :  for  in  several  cases  it  is  admitted  that  it  must  be 
allowed,  viz.,  where  the  description  or  thing  is  uncertain  (not  only 
where  two  of  the  same  name)  it  must  be  admitted  to  show  that  the 
testator  knew  such  a  perso'n^  as  where  the  testator  described  a  legatee 
by  a  wrong  name,  which  sEe  never  bore,  parol  evidence  was  allowed 
by  the  Master  of  the  Rolls  to  show,  that  the  testator  knew  such  a  per- 
son, and  used  to  call  her  by  a  nick-name.  Although  parol  evidence 
cannot  be  read  to  prove  instructions  of  the  testator,  after  the  will  is 
reduced  into  writing,  or  declarations  whom  he  meant  by  the  written 
words  of  the  will :  yet  that  is  different  from  reading  it  to  prove  that 
the  testator  knew  he  had  such  relations :  to  establish  which  fact  it^  may 
be  read  ;  but  not  to  go  any  farther.  And  though  this  is  a  nice  distinc- 
tion, yet  it  is  a  distinction  in  the  reason  of  the  thing  ;  nor  can  any  mis- 
chief arise  from  admitting  it. 

It  being  read,  Lord  Chancellor  said  it  signified  nothing ;  for  that  the 
plaintiffs  could  not  be  let  in  without  rejecting  the  word  "  nearest  "  ;,to 
which  it  tended  by  such  a  construction  as  it  would  extend  to  the  most 
remote  relations.     And  the  bill  was  dismissed. 
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Jones  y.  Newman,  1  W.  Bl.  60  (1750).  Motion  for  new  trial  in 
ejectment,  wherein  the  lessor  of  the  plaintiflf  was  heir-at-law  ;  and  the 
defendant's  title  arose  upon  a  will,  which  devised  the  premises  to  John 
Cluer  *  of  Calcot,  under  whom  the  defendant  claimed.  But  the  plaintiff 
gave  evidence,  that  at  the  time  of  making  the  will,  there  were  two  John 
Cluers,  father  and  son  ;  and  that  therefore  the  devise  was  to  the  father, 
who  died  before  the  testatrix,  and  so  the  devise  was  lapsed.  Upon  which 
the  defendant  offered  to  prove,  by  parol  evidence,  that  the  testatrix  in- 
tended to  leave  it  to  John  Cluer  the  son ;  but  the  judge  would  not 
suffer  it,  and  a  verdict  was  found  for  the  plaintiff.  But  per  totam 
curiam,  the  judge  was  mistaken.  The  objection  arose  from  parol  evi- 
dence, and  ought  to  have  been  encountered  by  the  same.  So  .granted 
a  new  trial. 


HAMPSHIRE  V.  PEIRCE. 

Chancery.     1750-1751. 
[Beported  2  Ves.  216.] 

Anne  Davy  by  her  will-gave  two  legacies,  one  of  £100,  the  other  of 
£300,  in  this  manner:  "I  give,  direct,  limit,  and  appoint  £100,  other 
part  of  the  said  trust-mone}^,  to  be  paid  by  my  trustees  to  the  four 
children  of  my  late  cousin  Elizabeth  Bamfleld  within  six  months  after 
my  decease  equally  to  be  divided  between  them  ;  ,if  any  or  either  of 
them  should  happen  to  die  under  twentj'-one  or  unmarried,  their  share 
or  shares  shall  go  to  the  survivors  of  them." 

The  other  legacj-,  which  came  at  a  great  distance  from  the  former, 
was  worded  thus :  "I  furtlier  give,  limit,  and  appoint_unto  the  children 
of  my  late  cousin  Elizabeth  Bamfield  the  sum  of  £300.',' 

At  the  time  of  making  the  will  the  situation  of  Elizabeth  Bamfield 
was  tliis  :  By  a  former  husband  Poddlecomb,  she  had  two  children,  the 
present  defendant  William  and  the  wife  of  the  present  plaintiff;  she 
married  Bamfleld,  by  whom  she  had  four  children,  who  were  living  at 
the^time  of  death  of  the  testatrix. 

defendants  insisted  on  reading  parol  evidence  to  show  testatrix 
meant  the  four  children  by  the  last  husband  Bamfield  ;  as  having  been 
often  admitted  in  such  cases  ;  as  where  the  testator  gives  £100  owing 
to  him  bj'^  I.  S.,  it  has  been  admitted  to  show,  it  was  the  £100  owing  bj' 
I.  N.,  I.  S.  owing  him  nothing;  so,  where  a  legacj'  is  greater  than  a 
debt,  to  show  it  was  not  in  satisfaction  of  a  debt ;  and  it  is  necessary 
to  resort  thereto  here  to  ascertain  that  which  is  doubtful. 

I  Printed  Cheere  in  Buller's  Nisi  Prius  and  some  other  books.  See  ante,  1027.  —  Ed. 
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E  con.  There  are  undoubtedly  cases,  where  parol  evidence  has  been 
admitted  to  explain  whether  testator  designed  the  particular  thing,  as 
in  the  instances  mentioned ;  but  wherever  it  relates  to  letting  in  evi- 
dence whether  this  or  that  person  was  meant,  it  has  been  admitted  onh- 
in  the  single  instance  of  a  legacj-  to  his  son  John,  having  two  of  the 
name^  This  was  a  great  while  held  void  for  uncertainty ;  but  Courts 
of  Justice,  leaning  against  that,  let  in  particular  evidence  to  show 
which  testator  meant ;  but  it  is  confined  to  that.  In  Castleton  v.  Tur- 
ner, 27  July,  1745,  testator  had  made  dispositions  in  his  will  to  several, 
and  but  two  women  mentioned  throughout  the  whole  will,  his  wife  and 
niece,  and  then  he  devised  a  particular  estate  "  to  her  "  for  and  during  her 
natural  life.  The  question  was,  whether  parol  evidence  should  be  ad- 
mitted to  show  which  of  the  two  was  meant?  It  seemed  to  come  as 
near  the  other  cases  as  could  be,  j-et  Lord  Chancellor  would  not  receive 
it,  thinking  it  an  attempt  contrary  to  the  principles  of  the  Court,  be- 
cause it  would  tend  to  put  it  in  the  power  of  witnesses  to  make  wills  for 
testators  ;  and  held,  that,  though  ' '  her  "  was  a  relative  term,  it  related  to 
the  wife,  upon  the  ground  that  throughout  the  will  in  other  places  "  her  " 
seemed  to  relate  to  the  wife ;  but  expressly  excluded  the  letting  in  ex- 
trinsic evidence  to  explain  the  will,  which  would  occasion  uncertainty, 
leaving  it  to  the  exposition  of  a  servant,  and  then  there  would  be  no 
knowing  where  things  would  end.  The  Statute  of  Frauds  is  clear,  that 
an  express  will  in  writing  shall  not  be  set  aside  but  by  some  other 
instrument  in  writing!^ 

Sir  John  Strange.  These  two  parts  of  the  case  fall  under  a  quite 
different  consideration.  The  distinction  as  to  admitting  parol  evidence 
I  have  always  taken  to  be,  that  in  no  instance  it  shall  be  admitted  in 
contradiction  to  the  words  of  the  will])  but  if  words  of  the  will  are 
doubtful  and  ambiguous,  and  unless  -some  reasonable  light  is  let  in  to 
determine  that,  the  will  will  fall  to  the  ground,  anything  to  explain,  not 
to  contradict,  the  will  is  always  admitted.)  So  it  is  in  the  case  of  hav- 
ing two  sons  of  the  same  name  ;  which  has  gone  upon  that  as  well  as  all 
the  cases  ;  it  being  doubtful  there  which  testator  meant ;  and  therefore, 
when  admitted  in  that  case,  it  is  not  to  contradict  the  words  of  the  will, 
but  to  let  in  light  so  far  agreeable  to  the  words  as  to  enable  the  Court 
to  support  the  act  done.  As  to  the  £100  legacy  :  it  is  agreed,  she  had 
six  children ;  and  it  is  not  material  whether  they  were  by  one  husband 
or  the  other ;  but  however,  that  would  be  a  proper  ground  to  admit  an 
explanation  ofthis,  which  were  the  four  children  meant ;  for  that  does 
not  contradict  the  will,  but  determines  which  of  the  four  children  are  to 
have  that  benefit.  Bat  as  to  the  £300,  whether  the  evidence  goes  to 
that  or  not,  I  will  not  give  weight  to  it ;  for  there  the  devise  is  so  ex- 
pressed as  to  take  in  the  whole  of  the  children.  Whatever  her  inten- 
tion might  be,  is  another  question ;  I  cannot  go  out  of  the  will  to  admit 
it.  The  Court  has  gone  by  the  distinction  before  mentioned,  and 
always  cautiously  admitted  it ;  but  as  to  the  second  legacy,  it  would 
contradict  the  will.     Had  I  been  aware  of  this  question,  I  could  have 
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mentioned  cases  ;  but  I  remember  one,  where  the  executor  made  in  a 
will  was  "My  nephew  Robert  New;"  in  the  ingrossment  thej'  had 
made  it  Nune.  I  am  not  certain,  whether  it  was  real  estate  or  no,'  but 
there  evidence  was  admitted,  and  on  that  he  was  declared  to  be  the 
person.  That  was  stronger  than  this  ;  and  it  would  hardly  have  done, 
if  it  had  not  been  for  the  relative  words  my  nephew ;  it  appearing  that 
he  was  his  nephew,  and  that  he  had  no  such  nephew  as  Eobert  Nune. 
Therefore  let  it  be  admitted ;  but  I  will  not  give  weight  to  it  on  the 
last  legacy. 

The  evidence  being  read,  his  Honor  delivered  his  opinion. 

As  to  the  £100  which  is  an  absolute  bequest,  the  plaintiff  insists,  it  is 
not  divisible  between  the  four  children  Elizabeth  Bamfield  had  by  her 
second  husband ;  but  that,  as  she,  who  is  the  person  named  and  no 
notice  taken  of  the  husband,  had  six  children,  the  word  "  four  "  ought  to 
be  rejected,  and  consequently  the  two  children  by  the  former  husband 
let  in  with  the  four  b}-  the  second  ;  to  prove  which,  stress  is  laid  on  th§ 
expression  the  four  children"^  I  own,  I  should  have  had  some  doubt  on 
this  part  of  the  case,  if  it'md  not  so  entirel}'  correspond  with  the  cir- 
cumstances and  situation  of  the  family  at  that  time.  Here  were  not  six 
children  by  one  and  the  same  husband,  as  it  was  in  Tomkins  v.  Tom- 
kins,  but  two  broods  of  children  by  different  husbands  ;  therefore  it  was 
natural,  in  pointing  out  the  number,  to  understand  her  pointing  out  that 
particular  brood  of  number  ioxay,  and  so  there  is  not  that  uncertainty 
as  if  all  the  children  had  beeerby  the  same  husband ;  but  as  there  is 
some  "uncertainty,  I  have  admitted  the  going  into  evidence  to  explain 
the  intent  of  the  testatrix  in  the  expression  '•  the  four,"  but  excluded  it  as 
to  the  other  legacy^  The  evidence  laid  before  the  Court  as  to  that  is,  that 
a  woman  servant^ras  sent  with  instructions  to  some  person  to  draw  the 
will ;  but  I  lay  little  stress  on  that ;  but  he  saj's  that  the  testatrix  de- 
clared (and  that  more  than  once,  for  she  declared  it  before  the  sending 
the  instructions),  that  she  had  provided  for  Mrs.  Bamfleld's  four 
children^  Now  though  the  expression  in  the  will  might  take  those  by 
the  fiffst  as  well  as  the  second  husband,  yet  this  (which  I  think,  is 
proper  evidence)  shows  plainly,  that  her  declaratioii  was  the  four 
children  of  Mr.  BamflelJ^those  he  had  by  this  wife ;  jwhich  explains 
what  she  meant  by  the  fcmr  children  ;  but  she  also  puts  a  negative  on 
the  other  two,  saying  that  she  would  not  give  to  the  others,  being  the 
Poddlecombs,  anything,  because  their  own  father  had  given  "them  a 
good  fortune.  So  that  taking  this  on  the  face  of  the  will,  in  which  also 
the  circumstances  of  the  family  must  be  taken  altogether,  it  appears 
clearly,  that  the  four  children  by  the  second  husband  were  those  meant 
to  share  this  £100.  Though  no  very  great  stress  is  to  be  laid  on  that 
clause  of  survivor,  yet  in  a  case  of  this  nature  some  argument  may  be 
drawn  from  thence.  The  four  children  by  Bamfield  were  all  minors ; 
the  two  children  by  Poddlecomb  were  both  of  age  at  that  time.  The 
testatrix  put  the  case  so  as  to  take  in  the  possibility  that  any  one  of 
1  Said  at  the  bar,  that  the  rule  was  the  same,  whether  real  or  personal. 
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the  four  might  die  under  twent3'-one,  which  the  other  two  then  could 
not.  I  ground  myself  much  upon  that  corresponding  so  exactl3^  with 
the  number  mentioned  here  ;  nor  is  there  room  to  think,  the  testatiix 
did  not  know  the  number  of  children  Elizabeth  Bamfield  had  by  her 
husband.  So  that  the  plaintiff  or  her  brother  have  no  share  as  to  that 
legacy  of  £100. 

The  other  legacy  stands  on  a  very  different  foundation  ;  and  I  can- 
not be  warranted  (vyhatever  one  might  suggest  to-  oneself  to  be  the 
intent)  to  depart  from  the  words  of  the  will,  the  taking  in  beyond  dis- 
pute all  tlie  children  of  Ehzabeth  Bamfield  ;  so  that  I  cannot  construe 
it  restrictive  to  the  fouVs  for  which  there  might  have  been  a  foundation, 
had  there  been  any  words  of  reference  of  any  sort  to  those  four  children 
provided  for  by  the  £100,  but  there  are  none  throughout.  Had  this 
followed  immediately  after  the  £100  legacy,  and  no  other  use  had  been 
made  of  the  word  further  throughout  this  will,  than  what  is  contended 
for  by  the  defendants,  there  might  have  been  some  room  possibly  to 
have  restrained  it;  but  it  is  at  a  great  distance.  It  is  a  common  ex- 
pression in  everj'  will,  being  an  inchoation  of  a  new  devise,  having 
no  reference,  as  wrote  in  a  distinct  paragraph,  and  introduced  with  the 
word  "  item."  It  is  not  to  the  said  children  ;  which  might  restrain  it  to 
the  four ;  but  it  must  be  construed  all  the  children.  /It  is  material,  that 
where  testatrix  means  to  give  to  the  same  person  more  than  she  has 
given  before,  she  has  used  the  word  "  said  ;  "  which  shows,  she' meant  not 
to  restrain  this  to  the  same  objects  to  whom  the  £100  was  given,  by 
not  using  the  same  expression  ;  nor  is  any  stress  to  be  laid  upon  her 
calling  her  bj'  the  name  of  Bamfield.'  It  is  dangerous  in  questions  of 
this  nature  to  depart  from  the  plain  words  of  the  will,  or  admit  any 
evidence  to  contradict  them  ;  therefore  I  admitted  the  evidence  as  to 
£100,  but  would  not  apply  it  to  the  latter  part ;  in  the  other  it  being 
explanatory,  in  this  contradictor3%  It  is  said  indeed,  that  the  evidence 
read  is  adapted  to  defeat  the  plaintiffs  demand  as  to  both  legacies.  It 
may  be  so  meant  b}'  the  partj' ;  but  it  is  the  duty  of  the  Court  to  distrib- 
ute and  divide  ;  to  regard  it  so  far  as  is  apt  and  legal ;  where  not  so, 
it  is  not  binding  on  the  Court  as  to  that. 

The  bill  therefore  must  be  dismissed  as  to  the  £100. 


Parsons  v.  Parsons,  1  Ves.  jr.  266  (1791).  [Testator  by  will  created 
a  trust  to  pay  an  annuitj'  of  £75  to  his  brotner  Edward  Parsons  for 
life,  and  after  his  decease  to  go  equallj'  among  his  children  by  his  pres- 
ent wifej  (At  the  time  of  making  this  will  he  had  no  brother  living  ex- 
cept 8MnimLParsons\  who  had  a  wife  and  cliildren :  but  four  or  fi've 
years  before  he  htnt~Trbrother  named  Edward  ParsonsX  but  he  and  his 
■wife  were  dead  at  the  date  of  the  will\  and  other  legacies  were  given 

1  AiUe  [2  Ves.]  28,  231  ;  2  Wms.  160. 
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by  it  to  his  children.  (Testator  had  been  in  the  habit  of  calling  his 
brother  Samuel  b}'  the^name  of  Edward  and  Ned^  The  bill  was 
brought  by  the  children  of  Samuel  against  the  trustees  ;  and  upon  these 
circumstances,  which  were  proved  and  admitted,  the  onl}'  question  was, 
whether  testator  intended  his  brother  Samuel,  when  he  named  his 
brother  Edwar^  Lord  Chancellor  [Thurlow],  upon  all  these  cir- 
cumstances decreed  an  account  according  to  the  prayer  of  the  bill 
without  argumenf) 

Abbot  v.  Massie,  3  Ves.  jr.  148,  (1796).  ulestator  bequeathed  "to 
Mr.  James  Massie  of  St.  Martin's  Lane  and  W.  G.  £50  as  executors : 
pint  silver  mug  and  all  my  china  to  Mrs.  G.  and  £10  for  mourning!j' 
Mr.  and  Mrs.  Gregg  claimed  under  the  description  of  W.  G.  and  -KCfs. 
G. :  but  the  former  refused  to  act  as  executcjy.  The  Master  refusing 
evidence  that  they  were  the  persons  intended,  they  excepted  to  the 
report. 

Mr.  Mansfield  and  Mr.  Hart,  for  the  exception,  cited  Masters  v. 
Masters,  1  P.  Wms.  421,  and  Baylis  v.  The  Attorney  General,  2  Atk. 
239  ;  where  Lord  Hardwicke  mentions  instances  in  which  evidence  has 
been  admitted. 

The  Attorney-  General,  for  the  report,  cited  Hunt  v.  Hort,  3  Bro. 
C.  C.  811. 

Lord  Chancellor  [Loughborough].  The  Master  should  receive 
evidence,  but  legal  evidence,  to  prove,  who  Mrs.  G.  wgi)  but  as  to  the 
£50,  it  is  impossible  that  can  be  allowed-;  because  it  is  given  to  him  as 
executor,  and  he  did  not  prove  the  wilu  I  must  overrule  the  excep- 
tion' with  regard  to  that.  I  do  not  mean  to  tell  the  Master  what  evi- 
dence he  is  to  receive.  Upon  this  it  was  agreed  that  Mrs.  Gregg  should 
take  the  silver  mug,  the  china,  and  £10. 


-v^ 


DOE  d.   SIMON   WESTLAKE   v.   SIMON  WESTLAKE. 

King's  Bench.     1820. 

[Reforted  i  B.  ^  Aid.  57.] 

Ejectment  for  a  moiety  of  certain  premises  in  the  countj'  of  Devon. 
Plea,  not  guilty.  At  the  trial  before  Graham,  B.,  at  the  last  assizes  for 
the  county  of  Devon,  the  plaintiff  claimed  under  the  will  of  his  uncle 
Simon  Westlake,  of  Exbourne,  in  the  county  of  Devon,  by  which, 
among  other  things,  he  bequeathed  unto  his  brother,  Thomas  Westlake, 
£20  j  to  Elizabeth  Luxton,  his  brother  Richard's  daughter,  £10,  and 
the  use  of  a  house  during  her  life  ;  and  he  then  gave  and  bequeathed 
unto  Mary,  the  wife  of  Matthew  Westlake,  his  brother,  the  yearly  sum 
of  £5  to  be  paid  her  by  her  husband  out  of  his  moiety  of  the  tenement 
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called  Stone  ;  then  followed  the  devise  upon  which  the  question  turned  : 
',/£give,  devise,  and  bequeath  unto  Matthew  Westlake,  my  brother, 
and  to  Simon  Westlake,  ib}'  brother's  son,  all  that  my  fee-simple  mes- 
suage or  tenement  called  Stone,  situate  in  Exbourne,  in  the  county  of 
Dev(^,  which  said  premises  I  give  and  devise  to  each  of  them,  jointly 
and-severally  alike,  and  to  each  of  their  heirs  and  assigns  forever,  sub- 
ject to  the  payment  of  the  annuity  to  my  wife,  before  mentioned,  as 
well  as  to  the  payment  of  the  legacies  given  by  the^ill ;  and  I  charge 
my  real  estate  with  the  payment  of  such  legacies)  Q^likewise  give  and 
bequeath  unto  Matthew  Westlake,  my  brother,  and  to  Simon  WestlakfiJ 
jointl}-  and  severally  alike,  all  other  my  messuages,  tenements,  lands, 
goods,  and  chattels,  and  testamentary  estates  whatsoever,  and  I  ap- 
point them  executors  of  my  will."  \ii/  appeared  in  evidence  that  the 
testator  had  three  brothers,  Thomas,  Richard,  and  Matthew,  each  of 
whom  had  a  son  of  the  name  of  Simon,  living  at  the  time  of  the  testa- 
tor's deathj/rhe  defendanti's  counsel  contended  that  that  established  a 
latent  amo^uity  in  the  willjand  they  tendered  evidence  of  declarations 
of  the  testator  to  show  that  he  had  intended  to  bequeath  his  property 
to  the  defendant,  Simon  Westlake,  who  was  the  son  of  Richard  West- 
lake.  The  learned  judge  received  the  evidence.  The  jury,  however, 
found  a  verdict  for  the  plaintiff.     And  now 

Moore  moved  for  a  new  trial,  on  the  ground  that  this  verdict  was 
against  the  evidence  ;  but 

Abbott,  C.  J.  It  is  unnecessary  to  consider  whether  this  verdict 
was  against  the  evidence  ;  for  I  am  very  clearly  of  opinion  that  the 
declarations  of  the  testator  ought  not  to  have  been  received  in  evidence 
at  allN  It  is  perfectly  true,  that  a  latent  ambiguity  maj-  be  raised  by 
the-proof  of  some  fact  not  to  be  collected  from  the  will  itself;  but  then 
the  fact  must  be  such  as,  when  proved,  will  raise  an  ambiguity  in  the 
will.  Now  the  fact  of  the  three  brothers  of  the  testator  having  each  a 
son  of  the  name  of  Simon  does  not  raise  anj'  ambiguity  upon  this  will. 
The  devise  upon  which  the  question  turns  forms  a  distinct  independent 
sentence,  and  is  in  these  words:  "I  give,  devise^  and  bequeath  unto 
Matthew  Westlake,  my  brother,  and  unto  Simon  Westlake,  my  broth- 
er's son."  (Now  it  seems  to  me  that,  in  point  of  legal  construction, 
when  the  testator  is  speaking  of  his  brother's  son,  he  must  be  taken  to 
speak  of  the  son  of  that  brother  who  was  then  particularly  in  his  mind. 
Matth'ew  Westlake  was  the  brother  then  in  the  mind  of  the  testator ; 
and,  consequently,  Simon  Westlake,  his  son,  must  be  the  person  in- 
tended^ Admitting  it,  therefore,  to  be  the  fact  that  the  testator  had 
three-brothers,  each  of  whom  had  a  son  of  the  name  of  Simon,  I  cannot 
entertain  the  least  doubt  that  he  intended  by  this  devise  to  give  the 
property  to  Simon  the  son  of  Matthew  "Westlake.  If  that  be  so,  there 
was  no  ambiguity  in  the  will ;  and,  therefore,  the  evidence  ought  not  to 
have  been  received.  I  am,  therefore,  of  opinion  that  there  is  no  ground 
for  a  new  trial.  Rule  refused. 
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Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  235  (1832) .  Ejectment  to  re- 
cover possession  of  a  house  and  garden  in  the  village  of  Mothvey,  in  the 
county  of  Carmarthen.  On  the  4th  of  February,  1816,  Evan  Morgan, 
of  the  parish  of  Mothvej-,  being  seised  in  fee  simple  of  several  houses 
and  gardens  in  the  parish  of  Mothvey,  made  his  will,  containing  the  fol- 
lowing devise  :  "  I  give  unto  my  dear  wife,  Elinor  Morgan,  the  part  of 
mj'  house  and  the  part  of  mj*  garden  where  Morgan  David  Morgan  and 
Elizabeth  Walter  dwelleth,  unto  her  during  her  natural  life  ;Cand  after 
her  decease  to  my  nephew,  Morgan  Morgan,  and  his  right  heir«  Also 
I  give  and  bequeath  unto  mj'  nephew,  Morgan  Morgan,  of  the  village 
of  Mothvey,  the  part  where  I  dwell,  and  likewise  the  part  of  my  garden 
which  I  do  now  occupy,  to  him  and  his  right  heirs,  after  my  decease. 
Also  the  bouse  in  my  yard,  I  give  to  the  above  said  Morgan  Morgan 
after  m3-,deceasej  Also  I  order  the  above  Morgan  Morgan  to  paj-  unto 
my  sister,  GweiTFrice,  of  the  parish  of  Cilycwm,  the  sum  of  £2  a-j-ear 
and  everj'  3'ear,  for  the  term  of  five  years,  from  the  above  said  houses  ; 
and  in  default  of  payment,  that  she  is  authorized  to  levy  and  distress 
for  the  same,  every  half-year,  on  what  I  bequeathed  to  the  said  Morgan 
Morgan  after  mj'  decease.  Also  I  give  my  nephew,  Benjamin  Morgan, 
that  part  of  my  house  and  garden  where  he  dwells,  unto  him  and  his 
right  heirs,  after  my  decease." 

Soon  after  the  execution  of  this  will,  the  testator,  Evan  Morgan, 
died,  leaving  Morgan  Morgan  (the  eldest  son  of  his  only  brother, 
Benjamin  Morgan,  deceased,  who  resided  in  the  village  of  Mothvey, 
and  who  was  his  heir-at-law)  and  Morgan  Morgan,  the  lessor  of  the 
plaintiff  (who  was  a  son  of  a  sister  of  the  testator's,  and  who  lived 
near  Merthyr  Tydfil,  in  Glamorganshire),  and  Benjamin  Morgan,  a 
brother  of  the  latter  Morgan  Morgan,  his  only  three  nephews,  him 
surviving. 

On  the  testator's  death,  his  widow,  Elinor  Morgan,  took  possession 
of  the  house  and  garden  devised  to  her  for  life,  and  Morgan  Morgan, 
the  nephew,  who  lived  at  Mothvey,  took  possession  of  the  remainder  of 
the  testator's  property  devised  by  his  will,  except  the  portion  of  it 
devised  to  Benjamin. 

This  Morgan  Morgan  died  in  1831,  without  issue,  having  made  a 
will  devising  all  his  property  to  his  wife,  Mary  Morgan,  the  defendant ; 
and,  on  his  death,  the  defendant  became  possessed  of  all  the  premises 
devised  bj'  his  will ;  and  which,  with  the  exception  of  the  premises  de- 
vised by  Evan  Morgan  to  Benjamin,  and  the  house  and  garden  devised 
to  his  widow,  Elinor,  and  then  in  her  possession,  were  the  whole  sub- 
ject-matter of  Evan  Morgan's  will.  The  said  Elinor  Morgan  after- 
wards died ;  and,  on  her  death,  the  defendant  entered  into  possession 
of  the  house  and  garden  held  by  the  said  Elinor  Morgan. 

This  ejectment  was  now  brought  by  the  lessor  of  the  plaintiff,  Mor- 
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gan  Morgan,  being,  as  before  mentioned,  a  nephew  of  the  testator,  Evan 
Morgan,  to  recover  the  premises  first  mentioned  in  his  will. 

On  the  trial  of  the  cause  before  Alderson,  J.,  at  the  last  assizes  for 
the  county  of  Carmarthen,  evidence  of  the  state  of  the  family-  of  the 
original  testator,  ^Evan  Morgan,  and  of  the  existence  of  his  two 
nephews,  named  Morgan  Morgan,  having  been  elicited^it  was  insisted, 
on  the  part  of  the  defendant,  that  a  latent  anibiguiQrwas  raised  ;  and 
that,  consequent^,  parol  evidence  was  admissible  to  explain  it.  The 
learned  judge  was  of.  this  opinion  ;  and,  evidence  of  Evan  Morgan's 
declarations,  contemporaneous  with  the  will,  having  been  received,  a 
verdict  passed  for  the  defendant. 

John  Evans  now  moved  for  a  new  trial,  on  the  ground  of  the  inad- 
missibility of  such  evidence.  He  urged,  that,  as  the  second  devise  in 
the  will  was  to  a  Morgan  Morgan,  therein  described  as  "  of  the  vil- 
lage of  Mothvey,"  whereas,  the  devise  in  question  was  to  "  Morgan 
Morgan,"  simpliciter,  the  will,  on  the  face  of  it,  carried  the  respective 
premises  to  different  parties.  There  were,  therefore,  distinct  objects 
of  the  testator's  bounty-,  satisfying  the  terms  of  the  will ;  apd,  that 
being  so,  there  was  no  necessity  for  extrinsic  evidence ;  and  therefore  • 
parol  evidence  ought  not  to  have  been  received.  Dot  v.  Westlake,  4 
B.  &  A.  57,  is  in  point. 

The  Court  took  time  to  consider ;    and,  after  conferring  with  the 
learned  judge  who  tried  the  cause,  Refused  the  rule.^ 


DOE  d.  GEOEGE  GORD  v.   NEEDS. 

Exchequer.     1836. 
[Reported  2  M.  A  W.  129.] 

Ejectment  for  a  house  and  garden,  in  the  parish  of  Burlescombe,  in 
the  county  of  Devon,  tried  before  Littledale,  J.,  at  the  last  Spring  As- 
sizes for  that  count}'.  The  lessor  of  the  plaintiff  claimed  under  the  will 
of  John  Spark,  who  died  seised  in  fee  of  the  premises  in  question,  and 
others  in  the  same  parish.  The  will  was  dated  the  21st  of  March,  1807, 
and  devised  as  follows :  — 

"  I  give  and  bequeath  unto  my  two  friends,  Richard  Corner  and 
Hfenry  Bond,  yeomen,  all  those  my  freehold  lands,  tenements,  and  he- 
reditaments, which  I  hold  in  fee-simple,  situate,  lying,  and  being  in  the 

1  Compare  Douglas  v.  Fellows,  Kay,  114  (1853) ;  Webber  v.  Oorbett,  L.  R.  16  Eq. 
515  (1873) ;  Phelan  v.  Slattery,  19  L.  B.  Irish,  177  (1887).  In  the  last  case,  a  devise 
"to  my  nephew,"  where  there  were  several  nephewe,  was  allowed  to  carry  the  property 
to  one  of  them,  Thomas  Dee,  (1)  on  evidence  of  merely  explanatory  facts,  which  the 
Vice  Chancellor  declared  to  be  sufficient  by  itself ;  and  (2)  on  the  testator's  direct 
statements  of  intention,  furnished  by  the  solicitor  who  drew  the  will.  "This  evi- 
dence," it  was  held,  "is  admissible  here,  as  the  case  is  one  where  the  extrinsic  evi- 
dence has  shown  that  the  description  in  the  will  is  alike  applicable,  with  legal 
certainty,  to  not  only  Thomas  Dee,  but  to  one  or  more  other  nephews."  —  Ed. 
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parish  of  Burlescombe,  and  county  of  Devon,  called  or  known  b}'  the 
names  of  Harris's  and  Moor's  Croft,  upon  this  special  trust  and  confi- 
dence in  tliem  reposed,  and  to  the  intent  or  purpose  that  they,  the  said 
Eichard  Corner  and  Henry  Bond,  and  the  survivors  and  survivor  of 
them,  do  and  shall  permit  and  suffer  my  wife,  Mary  Si)ark,  to  have, 
hold,  and  enjo}-  the  same,  and  to  take  to  her  own  use  and  behoof  the 
rents,  issues,  and  profits  thereof  during  her  natural  life ;  and  after  her 
decease,  upon  this  further  trust  and  confidence,  and  to  the  intent  and 
purpose  that  the  said  trustees,  or  survivors  or  survivor  of  them,  do  and 
shall,  out  of  the  rents,  issues,  and  profits  arising  out  of  m}-  said  free- 
hold lands  and  tenements,  paj-  or  cause  to  be  paid  unto  vay  brother 
David  Spark  the  j-earl}-  sum  or  annuity  of  ten  pounds  for  tiie  term  of 
five  years,  if  he  should  so  long  live ;  as  also  my  wearing  apparel  of 
every  sort.  Also  I  give  and  bequeath  unto  John  Gord  the  dwelling- 
house,  called  the  Middle  House,  and  part  of  the  orchard,  together  with 
the  garden  thereto  belonging,  to  hold  to  him  during  his  natural  life,  and 
after  his  decease  to  his  wife,  Mary  Gord,  and  after  their  decease  to 
John  Gqrd,  the  son  of  George  Gord,  and  his  assigns.  Also  I  give  and 
•bequeath  unto  John  Gord  and  Jane  Needs  the  aforesaid  close  of  land, 
called  Moor's  Croft,  to  hold  to  them  during  their  natural  lives  as  ten- 
ants in  common,  and  not  as  joint  tenants,  and  after  their  decease  to 
George  Gord,  the  son  of  George  Gord,  and  to  his  heirs.  Also  I  give 
and  bequeath  unto  Jane  Needs  the  dwelling-house  wherein  I  now  reside, 
together  with  the  pound-house,  garden,  and  other  appurtenances  there- 
unto belonging,  to  hold  to  her  during  her  natural  life ;  and  after  her 
decease  to  her  daughter,  Ann  Needs,  and  her  assigns.  (^Iso  I  give  and 
bequeath  unto  Ann  Needs,  until  the  decease  of  George  Needs  and  Jane 
Needs,  the  lower  house  and  garden  ;  and  after  their  decease  to  George 
Gord,  the  son  of  Goi'd,  and  his  assign^  Also  I  give  and  bequeath 
unto  George  Gord,  the  son  of  John  Goro,  the  sum  of  ten  pounds,  and 
to  Jane  and  Elizabeth,  the  two  daughters  of  the  said  John  Gord,  the 
sum  of  five  pounds  each.  Also  I  give  and  bequeath  unto  Marj'  Gord, 
the  daughter  of  George  Gord,  the  sum  of  five  pounds,  and  to  George 
Gord  the  son  of  the  said  George  Gord,  the.  sum  of  ten  pounds,  and  to 
John  Gord,  one  other  son  of  the  said  George  Gord,  the  sum  of  twenty 
pounds.  Also  I  give  and  bequeath  unto  George  Needs,  the  son  of 
George  Needs,  the  sum  of  ten  pounds.  All  which  said  legacies  to  each 
of  them  given  I  order,  will,  and  direct,  shall  be  paid  them  respectively 
by  my  trustees,  or  survivors  or  surviv9r  of  thera,  when  they  come  to 
the  age  of  twenty-one  years  ;  and  if  either  of  the  children  of  John  Gord, 
George  Gord,  or  George  Needs,  happen  to  die  before  the  legacies  herein 
and  hereby  to  them  given,  the  share  of  he,  she,  or  they  so  dying  shall 
remain  in  the  surviving  brothers  and  sisters,  share  and  part  alike.  And 
it  is  my  will  and  meaning  that  my  said  trustees,  or  either  of  them,  shall 
not  be  liable  to  answer  or  make  good  any  loss  or  losses  th,at  shall  or 
may  happen  in  consequence  of  this  ray  will.  And,  lastly,  I  do  hereby 
nominate,  constitute,  and  appoint  my  said  wife,  Mary  Spark,  to  be  sole 
executrix  of  this  my  last  will  and  testament." 
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The  testator  died  in  Januaiy,  1812,  without  having  revoked  or  altered 
his  will.  Mar)'  Spark,  his  widow,  died  in  1819.  The  devisees,  Jane 
Needs,  Ann  Needs,  and  George  Needs,  had  also  died  before  the  com- 
mencement of  this  action.  The  lessor  of  the  plaintiff,  who  was  the 
George  Gord,  the  son  of  George  Gord,  mentioned  in  the  will,  claimed 
tiie  premises  in  question  under  the  devise  to  "  George  Gord,  the  son  of 
Gordj"  and  offered  evidence  of  declarations  by  the  testator,  showing 
that4ie,  the  lessor  of  the  plaintifi^^  was  the  intended  devisee  in  remainder 
of  the  "  lower  house  and  garden^  It  was  contended  for  the  defendant 
that  this  evidence  was  not  adBotssible,  but  the  learned  judge  overruled 
the  objection.  It  was  also  objected  that  the  plaintiff  could  not  recover, 
for  that  bj^  the  will  the  legal  estate  was  vested  in  the  trustees.  The 
learned  judge  reserved  this  point ;  and  a  verdict  having  been  found  for 
the  plaintiff, 

JBall,  in  Easter  Term,  moved  pursuant  to  the  leave  reserved,  and 
obtained  a  rule  nisi  for  a  nonsuit  or  new  trial  on  these  two  points : 
citing,  as  to  the  first,  2  Stark.  Evid.  925  ;  and,  as  to  the  latter,  2  Saund. 
11  a,  n.  17;  and  White  v.  Parker,  1  Bing.  N.  C.  573.  In  Trinity- 
Term,  cause  was  shown  by 

Bompas,  Serjt,  and  Moody.  .  .  .  Secondly,  the  ambiguity  occasioned 
hy  the  omission  of  the  Christian  name  in  this  devise,  was  one  which 
parol  evidence  was  properly  admitted  to  explain.J  The  distinction 
always  referred  to  on  this  subject  is  between  patent  and  latent  am- 
biguities ;  and  it  is  commonly  said  the  ambiguity  is  patent,  where  30U 
can  see  on  the  face  of  the  instrument  that  there  is  an  ambiguity,  and 
latent  where  you  cannot)  But  it  is  conceived  that  this  is  not  an  accurate 
statement  of  the  principle,  and  that  the  true  distinction  is  this  ;  — -Nthat 
a  patent  ambiguity  is  one  which  arises  on  the  inquiry  to  discover  the 
meaning  of  the  testator  from  the  words  he  has  used,  abstractedly  from 
all  external  facts  or  persons]:  but  that  where  it  is  impossible  to  as- 
certain the  meaning  withoat^a  reference  to  extrinsic  things,  that  is  a 
latent  ambiguity,  which  you  must  have  recourse  to  evidence  aliunde  to 
explain.  Suppose  a  devise  to  Mr.  Smith,  —  that  is  a  patent  ambiguity 
in  one  sense,  for  every  one  who  reads  it  sees  that  it  is  ambiguous  ;  yet 
parol  evidence  would  clearly  be  admissible  to  explain  it)  Cheyney's 
Case,  5  Rep.  68  ;  Abbott  v.  Massie,  4  Ves.  148  ;  Beaumont  v.  Fell,  2 
P.  Wms-  141.  But  why  is  such  a  devise  ambiguous?  Because  we 
know  extrinsically  that  there  are  a  multitude  of  Mr.  Smiths :  to  which 
of  them  the  bequest  applies  can  be  known  only  by  extrinsic  evidence. 
In  like  manner,  how  otherwise  do  we  know  that  there  is  not  a  George, 
the  son  of  Gord  ?  There  is  therefore  of  neeessit)'  some  extrinsic  evi- 
dence admitted,  to  show  that  this  is  not  a  true  description.  We  can- 
not have  any  apprehension  of  the  existence  of  an  ambiguitj',  without 
some  reference  to  external  circumstances,  —  without  an  assumption  in 
our  own  minds  of  some  extrinsic  evidence.  If  there  were  a  person  of 
the  name  of  Gord,  having  no  Christian  name,  this  is  a  correct  description. 
The  cases  in  which  evidence  of  this  kind  has  been  refused,  were  where 
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it  was  tendered  to  prove  the  intention  of  the  testator,  —  his  own  con- 
struction of  the  meaning  of  his  will,  —  not  what  were  the  persons  or 
things  referred  to  by  it.  Where  a  blank  was  left  for  the  Christian 
name,  evidence  was  received  to  show  the  testator's  intentions  with  re- 
gard to  the  person  answering  to  the  surname.  Price  v.  Page.  4  Ves. 
680.  So  where  two  initials  of  the  party  only  were  given.  Ahhott  v. 
Massie.  [Alderson,  B.,  referred  to  Doe  d.  Morgan  v.  Morgan,  1  C. 
&  M.  235.]  In  Millar  v.  Travers,  8  Bing.  25.1,  Tindal,  C.  J.,  enters 
fully  into  the  consideration  of  this  subject,  and  states  the  distinction 
deducible  from  the  authorities  to  be  this:  "  That  an  uncertainty  which 
arises  from  applying  the  description  contained  in  the  will  either  to  the 
thing  devised,  or  to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence ;  but  that  a  new  subject-matter  of  devise,  or  a  new  devisee, 
where  the  will  is  entirelj'  silent  upon  either,  cannot  be  imported  by  parol 
evidence  into  the  will  itself."  .  .  .  "In  the  former  case  the  evidence 
is  produced  to  prove  facts,  which,  according  to  the  language  of  Lord 
Coke,  in  8  Rep.  155,  '  stand  well  with  the  words  of  the  will.'  "  This 
is  a  case  falling  within  the  first  branch  of  this  classification.  On  the 
face  of  the  will,  the  testator  has  clearly  disposed  of  this  particular  es- 
tate to  a  particular  person :  but  the  uncertainty  arises  from  applying 
the  disposition  to  the  person  of  the  devisee.  It  does  not  of  necessity 
appear  on  the  face  of  the  will,  even  that  the  description  applies  to  either 
of  the  George  Gords  mentioned  in  the  will.  It  may  or  may  not  turn 
out,  from  the  parol  evidence,  that  be  means  one  of  them.  The  prin- 
ciples applying  to  this  subject  are  admirably  laid  down  by  Mr.  Wigram, 
in  his  work  on  the  admission  of  extrinsic  evidence  in  the  interpretation 
of  wills,  p.  78.  The  following  are  additional  authorities  in  support  of  the 
distinction  contended  for  by  the  plaintiflf.  Hodgson  v.  Fitch,  2  Vern. 
593 ;  Pichardson  v.  Watson,  4  B.  &  Ad.  787  ;  Masters  v.  Masters, 
1  P.  Wms.  421 ;  Smith  v.  Coney,  6  Ves.  42 ;  Careless  v.  Careless,  1 
Meriv.  384.  , 

Ball,  in  support  of  the  rule.  .  -  .  The  evidence  of  the  testator's 
declarations  was  not  admissible.  Mr.  Starkie  thus  states  the  rule : 
"  Ambiguities  which  arise  on  the  face  of  the  will  cannot  be  removed 
by  the  aid  of  extrinsic  evidence  ;  they  may  be  helped  by  construction, 
but  never  by  averment."  In  Doe  d.  Preedy  v.  Holton,  5  Nev.  &  M. 
391,  the  testator  de-N-lsed  to  A.  the  messuage  and  tenement  in  S.  wherein 
he  resided,  with  the  outhouses,  &c.,  to  the  same  adjoining,  and  all  those 
closes  called,  &c.,  part  of  the  farm  and  lands  in  his  own  occupation ; 
and  he  devised  to  B.  all  his  hereditaments  in  S.  not  before  devised : 
and  evidence  of  declarations  by  the  testator  that  he  meant  that  certain 
cottages  adjoining  to  his  residence,  and  not  in  his  own  occupation, 
should  go  to  B.,  was  held  inadmissible :  and  Patteson,  J.,  saj's,  —  "  In 
every  case  extrinsic  evidence  must  be  received  for  the  purpose  of  show- 
ing the  state  of  the  property,  so  as  to  see  what  comes  within  the  clear 
terms  of  the  devise ;  but  not  to  clear  up  any  difficulty  arising  upon  the 
will  itself."    Here  there  is,  on  the  face  of  the  will  itself,  the  greatest 
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difHculty  to  be  cleared  up.  The  two  George  Gords,  the  sons  of  George 
and  John,  are  both  express  objects  of  the  testator's  bounty.  Looking 
therefore,  at  the  other  parts  of  the  will,  it  is  impossible  to  say  with 
certaint}'  which  is  the  object  of  the  devise  in  question.  This  is  in  effect 
defeating  the  object  of  the  Statute  of  Frauds,  and  making  a  devise  of 
lands  by  parol.  It  is  not  like  the  case  of  a  devise  to  two  persons  of 
the  same  name,  either  of  whom  will  fit  the  terms  of  the  devise.  In 
Price  V.  Page,  there  was  no  express  decision ;  the  case,  however,  is 
distinguishable.  [Alderson,  B.  —  The  principle  is  very  forcibly  laid 
down  by  Gibbs,  C.  J.,  in  Doe  v.  Chichester,  4  Dow.  Pari.  C.  65  ;  he 
seems  to  take  it  as  a  question  arising  on  the  construction  of  the  whole 
instrument. J  In  Castledon  v.  Turner,  3  Atk.  257,  it  was  held,  that 
where  there  is  an  absolute  omission,  it  cannot  be  supplied  by  parol  evi- 
dence. Baylis  v.  The  Attorney- General,  2  Atk.  239,  is  an  authority 
to  the  same  effect.  .  .  . 

Cur.  adv.  vult. 

In  the  present  term  the  judgment  of  the  Court  was  delivered  by 

Parke  B.  In  this,  case  which  was  heard  before  my  Brothers  Bol- 
LAND,  Alderson,  Gurnet,  and  myself,  a  rule  nisi  for  a  new  trial  was 
obtained  on  two  grounds  :  first,  that  upon  the  true  construction  of  the 
will  of  John  Spark,  under  which  the  lessor  of  the  plaintiff  claims,  the 
legal  estate  in  the  land  in  question  was  not  in  the  plaintiffs,  but  in  the 
trustees  ;  and  secondly,  that  evidence  of  the  devisor's  declarations  was 
improperly  received  on  the  trial,  to  show  what  he  meant  by  a  particular 
description  in  the  will. 

The  substance  of  the  will  was  as  follows.  [His  Lordship  stated  the 
provisions  of  the  will  set  forth  above.]  Upon  showing  cause  against 
the  rule  nisi  for  a  new  trial,  it  was  contended,  on  the  part  of  the  lessor 
of  the  plaintiff,  that  the  trustees  took  only  a  chattel  interest,  till  the 
annuity  and  legacies  were  paid,  and  these  having  been  satisfied,  the 
legal  estate  of  the  trustees  ceased ;  and  the  case  of  Doe  d.  White  v. 
Simpson,  5  East,  162,  and  the  authorities  there  cited,  were  referred  to 
in  support  of  the  proposition  ;  and  the  first  objection  on  the  part  of  the 
defendants  was  no  further  insisted  upon.  The  only  point  therefore 
remaining  to  be  considered  is  whether  evidence  was  properly  admitted 
of  the  devisor's  declarations  to  show  what  person  he  meant  to  designate 
by  the  description  of  "  George  Gord,  the  son  of  Gord."  And  we  are 
of  opinion  that  such  evidence  was  properly  admitted. 

If,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the 
devisor  had  selected  a  particular  object  of  his  bounty,  no  evidence 
would  have  been  admissible  to  prove  that  he  intended  a  gift  to  a  cer- 
tain individual :  such  would  have  been  a  case  of  amhiguitas  patens, 
within  the  meaning  of  Lord  Bacon's  rule  (Maxims,  25),  which  ambiguity 
could  not  be  holpen  by  averment ;  for  to  allow  such  evidence  would  be, 
with  respect  to  that  subject,  to  cause  a  parol  will  to  operate  as  a  writ- 
ten one;  or,  adopting  the  language  of  Lord  Bacon,  "to  make  that 
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pass  without  writing,  which  the  law  appointeth  shall  not  pass  but  by 
writing."  But  here,  on  the  face  of  the  devise,  no  such  doubt  arises. 
There  is  no  blank  before  the  name  of  Gord  the  father,  which  might 
have  occasioned  a  doubt  whetiier  the  devisor  had  finally  fixed  on  any 
certain  person  in  his  mind.  The  devisor  has  clearly  selected  a  particu- 
lar individual  as  the  devisee. 

Let  us  then  consider,  what  would  have  been  the  case,  if  there  had 
been  no  mention  in  the  will  of  any  other  George  Gord  the  son  of  a 
Gord  :  on  that  supposition  there  is  no  doubt,  upon  the  authorities,  but 
that  evidence  of  the  devisor's  intention  as  proved  by  his  declarations, 
would  have  been  admissible.  Upon  the  proof  of  extrinsic  facts,  which 
is  always  allowed  in  order  to  enable  the  Court  to  place  itself  in  the 
situation  of  the  devisor,  and  to  construe  his  will,  it  would  have  ap- 
peared that  there  were  at  the  date  of  the  will  two  persons,  to  each  of 
whom  the  description  would  be  equally  applicable.  This  clearl}"^  re- 
sembles the  ease  put  by  Lord  Bacon  of  a  latent  ambiguity,  as  where 
one  grants  his  manor  of  S.  to  J.  F.  and  his  heirs,  and  the  truth  is  that 
be  has  the  manors  both  of  North  S.  and  South  S. ;  in  which  case  Lord 
Bacon  says,  "  it  shall  be  holden  by  averment,  whether  of  them  was  that 
which  the  party  intended  to  pass."  The  case  is  also  exactly  like  that 
mentioned  by  Lord  Coke  in  Altham's  Case,  8  Rep.  155  a  ;  "If  A.  levies 
a  fine  to  William  his  son,  and  A.  has  two  sons  named  William,  the  aver- 
ment that  it  was  his  intent  to  levy  the  fine  to  the  3-ounger  is  good,  and 
stands  well  with  the  words  of  the  fine."  Another  case  is  put  in  Coun- 
den  V.  Clarke,  Hob.  32,  which  is  in  point,  —  "  if  one  devise  to  his  son 
John,  where  he  has  two  sons  of  that  name : "  and  the  same  rule  was 
acted  upon  in  the  recent  case  of  Doe  v.  Morgan,  1  C.  &  M.  235.  The 
characteristic  of  all  these  cases  is,  that  the  words  of  the  will  do  describe 
the  object  or  subject  intended  ;  and  the  evidence  of  the  declarations  of 
the  testator  has  not  the  eflfect  of  varying  the  instrument  in  any  way 
whatever :  it  only  enables  the  Court  to  reject  one  of  the  subjects,  or 
objects,  to  which  the  description  in  the  will  applies ;  and  to  deter- 
mine which  of  the  two  the  devisor  understood  to  be  signified  by  the 
description  which  he  used  in  the  will.  This  subject  has  been  most 
ablj'  discussed  by  Mr.  Wigram,  in  his  excellent  treatise  on  the  rules  of 
law  respecting  the  admission  of  extrinsic  evidence  in  the  interpretation 
of  wills. 

There  would  then  have  been  no  doubt  whatever  of  the  admissibility 
of  evidence  of  the  devisor's  intention,  if  the  devise  to  "  George,  the 
son  of  Gord,"  had  stood  alone,  and  no  mention  had  been  made  in  the 
will  of  George  the  son  of  John  Gord,  and  George  the  son  of  George 
Gord.  But  does  the  circumstance  that  there  are  two  persons  named  in 
the  will,  each  answering  the  description  of  "  George,  the  son  of  Gord," 
prevent  the  application  of  this  rule  ?  We  are  of  opinion  that  it  does 
not.  In  truth,  the  mention  of  persons  bj'  those  descriptions  in  other 
parts  of  the  will  has  no  more  effect,  for  this  purpose,  than  proof  by 
extrinsic  evidence  of  the  existence  of  such  persons,  and  that  they  were 
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known  to  the  devisor,  would  have  had :  it  shows  that  there  were  two 
persons,  to  either  of  whom  the  description  in  question  would  be  appli- 
cable, and  that  such  two  persons  were  both  known :  and  the  present 
case  really  amounts  to  no  more  than  this,  that  the  person  to  whom  the 
imperfect  description  appears  on  the  parol  evidence  to  appl}',  is  de- 
scribed in  other  parts  of  the  same  will  by  a  more  full  and  perfect 
description,  which  excludes  any  other  object  than  himself.  Still  he  is 
pointed  out  in  the  devise  itself  by  a  description,  which,  so  far  as  it 
goes^  is  perfectly  correct.  In  the  case  of  Doe  v.  Morgan,  above  re- 
ferred to,  precisely  the  same  circumstance  occurred. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled 
to  recover;  and  the  rule  must  be  discharged. 

Sule  discharged. 


DOE  d.   SIMON  HISCOCKS  v.  JOHN  HISCOCKS. 

Exchequer.     1839. 

[Reported  5  M.  Jk  W.  363.] 

f 

Ejectment  for  lands  in  the  county  of  Devon.  At  the  trial  before 
Bosanquet,  J.,  at  the  Devonshire  Spring  Assizes,  1838,  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  the  premises  in  dispute  under  the  will 
of  Simon  Hiscocks,  the  grandfather  of  both  the  lessor  of  the  plaintiff 
and  the  defendant,  dated  7th  of  July,  1822,  whereby  the  testator  de- 
vised the  premises  in  question  to  his  son  John  Hiscocks,  to  hold  the 
same  unto  him  his  said  son,  John  Hiscocks,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life ;  and  immediatelj'  on  the  decease  of 
the  said  John  Hiscocks,  the  testator  gave  and  devised  all  and  singular 
the  said  last  described  hereditaments  and  premises  unto  his  grandson 
John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life  ;  and  immediatel}'  on  his  de- 
cease, the  testator  gave  and  devised  the  same  hereditaments  and  prem- 
ises unto  the  first  son  of  the  body  of  his  said  grandson  John  Hiscocks, 
and  the  heirs  male  of  his  body  lawfully  issuing ;  with  remainders  over. 
At  the  time  of  making  the  will,  John  Hiscocks,  the  son  of  the  testator, 
had  issue,  by  a  first  marriage,  Simon  Hiscocks,  the  lessor  of  the  plain- 
tiff ;  and  b}'  a  second  marriage,  John  Hiscocks  the  defendant,  and  sev- 
eral other  younger  children,  sons  and  daughters.  It  appeared  also,  that 
the  estate  had  come  to  the  testator  from  the  father  of  John  Hiscocks', 
the  son's,  second  wife.  Under  these  circumstances,  neither  of  the  par- 
ties in  the  cause  answering  fully  the  description  given  in  the  will  (inas- 
much as  the  lessor  of  the  plaintiff,  though  the  eldest  son  of  John 
Hiscocks  the  elder,,  bore  the  name  of  Simon,  not  John,  whereas  the 
defendant,  though  his  name  was  John,  was  only  his  father's  eldest  son 
by  a  second  marriage),  the  plaintiff's  counsel  proposed  to  give  in  evi- 
dence the  instructions  given  by  the  testator  for  his  will,  and  also  decla- 
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rations  made  by  him  after  its  execution,  to  show  that  the  lessor  of  the 
plaintiff  was  really  the  person  in  his  contemplation  as  the  object  of  his 
bounty,  at  the  time  of  maiiing  the  will.  This  evidence  was  objected  to 
bj'  the  defendant's  counsel,  but  received  bj'  the  learned  judge,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  It  inadmissible  ;  and  evidence  of  this  nature  having 
been  adduced  on  both  sides,  the  jury  found  a  verdict  for  the  plaintiff. 

In  the  following  term,  ISrle  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial,  on  the  ground  that  this  evidence  was  improperly  received ; 
against  which,  in  last  Michaelmas  Term, 

Crowder  and  £ere  showed  cause,  and  contended  that  this  was  a  case 
of  latent  ambiguity,  which  did  not  arise  until  the  state  of  the  family 
was  proved,  and  it  appeared  that  the  testator  had  made  a  mistake  in 
the  name  of  the  intended  devisee ;  and  the  case  therefore  fell  witliin 
the  established  principle,  that  a  latent  ambiguitj',  where  no  uncertainty 
appeared  on  the  face  of  the  will  itself,  might  be  holpen  by  extrinsic 
evidence.  .  .  . 

JSrle  and  Butt,  contra,  argued  —  first,  that  as  soon  as  evidence  of  the 
state  of  the  family  had  been  given,  all  the  words  of  the  devise  were 
capable  of  an  application,  which  the  judge  ought  then  to  have  made 
without  receiving  further  parol  evidence  ;  viz.  by  construing  the  words 
"  eldest  son  of  the  said  John  Hiscocks,"  to  mean  the  eldest  son  by  the 
second  venter.  .  .  . 

Secondly,  that  the  evidence  of  the  testator's  intention  was  not  admis- 
sible in  this  case,  because  it  went  to  show  an  intention  contradictory  of 
one  which  was  plainly  expressed  in  the  will,  and  was  capable  of  an  ap- 
plication ;  or,  if  not  applicable  by  inquiry  into  the  surrounding  circum- 
stances, that  the  devise  was  altogether  void.  .  .  .  Thirdly,  that  at  all 
events  the  declarations  of  the  testator,  being  made  subsequentlj'  to  the 
will,  could  not  be  received.  .  .  . 

Cur.  adv.  vult. 

The  judgment  of  the  Comt  was  now  delivered  by 

Lord  Abingeb,  C.  B.  {this  was  an  action  of  ejectment,  brought  on 
the  demise  of  Simon  Hiscocks  against  John  Hiscocks.  The  question 
turned  on  the  words  of  a  devise  in  the  will  of  Simon  Hiscocks,  the 
grandfather  of  the  lessor  of  the  plaintiff  and  of  the  defendant.  By  his 
will,  Simon  Hiscocks,  after  devising  estates  to  his  son  Simon  for  life, 
and  from  and  after  his  death  to  his  grandson  Henry  Hiscocks  in  tail 
male,  and  making,  as  to  certain  other  estates,  an  exactly  similar  provi- 
sion in  favor  of  his  son  John  for  life  ;  then,  after  his  death,  the  testator 
devises  those  estates  to  "my  grandson  John  Hiscocks,  eldest  son  of 
the  said  John  Hiscocky'  It  is  on  this  devise  that  the  question  wholly 
turns. 

In  fact,  John  Hiscocks  the  father  had. been  twice  married;  by  his 
first  wife  he  had  Simon,  the  lessor  of  the  plaintiff,  his  eldest  son ;  thg. 
eldest  son  of  the  second  marriage  was  John  Hiscocks  the  defendant. 
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The  devise,  therefore,  does  not,  both  by  name  and  description,  apply 
to  either  the  lessor  of  the  plaintiff,  who  is  the  eldest  son,  but  whose 
name  is  Simon,  nor  to  the  defendant,  who,  though  his  name  is  John,  is 
not  the  eldest  son. 

The  cause  was  tried  before  Mr.  Justice  Bosanquet,  at  the  Spring 
Assizes  for  the  county  of  Devon,  1838,  and  that  learned  judge  admitted 
evidence  of  the  instructions  of  the  testator  for  the  will,  and  of  his  decla- 
rations after  the  will  was  made,  in  order  to  explain  the  ambiguity'  in 
the  devise,  arising  from  this  state  of  facts  ;  and  the  verdict  having  been 
found  for  the  lessor  of  the  plaintiff,  a  rule  has  been  obtained  for  a  non- 
suit or  new  trial,  on  the  ground  that  such  evidence  of  intention  was  not 
receivable  in  this  case.  And  after  fully  considering  the  question,  which 
was  verj'  well  argued  on  both  sides,  we  think  that  there  ought  to  be  a 
new  trial. 

It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile  the 
different  cases  that  have  been  decided  on  this  subject ;  which  makes  it 
the  more  expedient  to  investigate  the  principles  upon  which  any  evi- 
dence to  explain  the  will  of  a  testator  ought  to  be  received.  The  objects 
in  all  cases  is  to  discover  the  intention  of  the  testator.  The  first  and 
most  obvious  mode  of  doing  this  is  to  read  his  will  as  he  has  written  it, 
and  collect  his  intention  from  his  words.  But  as  his  words  refer  to 
facts  and  circumstances  respecting  his  property  and  his  family,  and 
others  whom  he  names  or  describes  in  his  will,  it  is  evident  that  the 
meaning  and  application  of  his  words  cannot  be  ascertained,  withou^' 
evidence  of  all  those  facts  and  circumstances.  To  understand  the 
meaning  of  any  writer,  we  must  first  be  apprised  of  the  persons  and 
circumstances  that  are  the  subjects  of  his  allusions  or  statements  ;  and 
if  these  are  not  fully  disclosed  in  his  work,  we  must  look  for  illustration 
to  the  history  of  the  times  in  which  he. wrote,  and  to  the  works  of  con- 
temporaneous authors.  All  the  facts  and  circumstances,  therefore,  re- 
specting persons  or  property,  to  which  the  will  relates,  are  undoubtedly 
legitimate,  and  often  necessary  evidence,  to  enable  us  to  understand  the 
meaning  and  application  of  his  words. 

Again,  —  the  testator  may  have  habitually  called  certain  persons  or\ 
things  by  peculiar  names,  by  which  they  were  not  commonly  known. 
If  these  names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence  to  show  the  sense  in  which  he 
used  them,  in  like  manner  as  if  his  will  were  written  in  cypher,  or  in  a 
foreign  language.  The  habits  of  the  testator  in  these  particulars  must  i 
be  receivable  as  evidence  to  explain  the  meaning  of  his  will.  -' 

But  there  is  another  mode  of  obtaining  the  intention  of  the  testator,\ 
which  is  by  evidence  of  his  declarations,  of  the  instructions  given  for 
his  will,  and  other  circumstances  of  the  like  nature,  which  are  not  ad- 
duced for  explaining  the  words  or  meaning  of  the  will,  but  either  to 
supply  some  deficiencj',  or  remove  some  obscurity,  or  to  give  some^ 
effect  to  expressions  that  are  unmeaning  or  ambiguous. 

Now,  there  is  but  one  case  in  which  It  appears  to  us  that  this  sort  o^ 
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evidence  of  intention  can  properly  be  admitted,  and  that  is,  where  the 
meaning  of  the  testator's  words  is  neither  ambiguous  uor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and  intelligible,  but,  from 
some  of  the  circumstances  admitted  in  proof,  an  ambiguitj'  arises,  as  to 
which  of  the  two  or  more  things,  or  which  of  the  two  or  more  persons 
(each  answering  the  words  in  the  will),  the  testator  intended  tOy/ 
express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two 
manors,  of  North  S.  and  South  S.,  it  being  clear  he  means  to  devise  one 
only,  whereas  both  are  equally  denoted  by  the  words  he  has  used,  in 
that  case  there  is  what  Lord  Bacon  calls  "  an  equivocation,"  i.  e.,  the 
words  equally  apply  to  either  manor,  and  evidence  of  previous  inten- 
tion ma}-  be  received  to  solve  this  latent  ambiguity ;  for  the  intention 
shows  what  he  meant  to  do ;  and  when  j-ou  know  that,  you  immedir 
ately  perceive  that  he  has  done  it  by  the  general  words  he  has  used, 
which,  in  their  ordinary  sense,  may  properly  bear  that  construction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was 
the  testator's  intention  ought  to  be  excluded,  upon  this  plain  ground, 
that  his  will  ought  to  be  made  in  writing  ;  and  if  his  intention  cannot 
be  made  to  appear  bj:  the  writing,  explained  by  circumstances,  there  is 
no  will. 

It  must  be  owned,  however,  that  there  are  decided  cases  which  are 
not  to  be  reconciled  with  this  distinction  in  a  manner  altogether  satis- 
factory. Some  of  them,  indeed,  exhibit  but  an  apparent  inconsistency. 
Thus,  for  example,  in  the  cases  of  Doe  v.  Huthwaite,  3  B.  &  Aid.  632, 
and  JBradshaw  v.  Sradshaw,  the  onl}'  thing  decided  was,  that,  in  a 
case  like  the  present,  some  parol  evidence  was  admissible.  There, 
however,  it  was  not  decided  that  evidence  of  the  testlaior's  intention 
ought  to  be  received.  The  decisions,  when  duly  considered,  amount  to 
no  more  than  this,  that  where  the  words  of  the  devise,  in  their  primary 
sense,  when  applied  to  the  circumstances  of  the  familj'  and  the  prop- 
erty, make  the  devise  insensible,  collateral  facts  ma}'  be  resorted  to,  in 
order  to  show  that  in  some  secondary  sense  of  the  words  —  and  one  in 
which  the  testator  meant  to  use  them — the  devise  may  have  a  full 
effect.  Thus,  again,  in  Cheyney's  Case,  5  Eep.  68,  and  in  Coundenv. 
Clarke,  Hob.  32,  "  the  averment  is  taken"  in  order  to  show  which  of 
two  persons,  both  equally  described  within  the  words  of  the  will,  was 
intended  b}'  the  testator  to  take  the  estate  ;  and  the  late  cases  of  Doe 
d.  Morgan  v.  Morgan,  1  C.  &  M.  235,  and  Doe  d.  Gord  v.  Needs,  2 
M.  &  W.  129,  both  in  this  Court,  are  to  the  same  effect.  So,  in  the 
case  of  Jones  v.  Neioman,  1  W.  Bl.  60,  according  to  the  view  the 
Court  took  of  the  facts,  the  case  may  be  referred  to  the  same  princi- 
ples as  the  former.  The  Court  seem  to  have  thought  the  proof  equiva- 
lent only  to  proof  of  there  being  two  J.  C.'s,  strangers  to  each  other, 
and  then  the  decision  was  right,  it  being  a  mere  case  of  what  Lord 
Bacon  calls  equivocation. 

The  cases  of  Price  v.  Page,  4  Ves.  680,  Still  v.  Hoste,  6  Madd.  192, 
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and  Careless  v.  Careless,  19  Ves.  604  ;  1  Meriv.  384,  do  not  materially 
vary  in  principle  from  those  last  cited.    They  diffei',  indeed,  in  this,  that 
the  equivocal  description  is  not  entirely  accurate  ;  but  they  agree  in  its 
being  (although  inaccurate)  equally  applicable  to  each  claimant ;  and 
they  all  concur  in  this,  tliat  the  inaccurate  part  of  the  description  is  either, 
as  in  Price  v.  Page,  4  Ves.  680,  a  mere  blank,  or,  as  in  the  other  two 
cases,  applicable  to  no  person  at  all.     These,  therefore,  maj-  fairly  be 
classed. also  as  cases  of  equivocation;  and,  in  that  case,  evidence  of 
the  intention  of  the  testator  seems  to  be  receivable.     But  there  are 
other  cases  not  so  easily  explained,  and  which  seem  at  variance  with 
the  true  principles  of  evidence.      In  Selwood  v.  Mildmay,  3  Ves.  jr. 
306,  evidence  of  instructions  for  the  will  was  received.     That  case  was 
doubted  in  Miller  v.  Travers,  8  Bing.  244 ;  1  M.  &  Scott,  342  ;  but 
perhaps,  having  been  put  by  the  Master  of  the  Rolls  as  one  analogous 
to  that  of  the  devise  of  all  a  testator's  freehold  houses  in  a  given  place, 
where  the  testator  had  only  leasehold  houses,  it  may,  as  suggested  by 
Lord  Chief  Justice  Tindal  in  Miller  v.  Travers,  8  Bing.  244;  1  M.  & 
Scott,  342,  be  considered  as  being  only  a  wrong  application  to  the  facts 
of  a  correct  principle  of  law.     Again,  in  Hampshire  v.  Peirce,  2  Ves. 
sen.  216,  Sir  John  Strange  admitted  declarations  of  the  intentions  of 
the  testatrix  to  be  given  in  evidence,  to  show  that  by  the  words,  "  the 
four  children  of  my  niece  Bamfleld,"  she  meant  the  four  children  hy 
the  second  marriage.     It  may  well  be  doubted  whether  this  was  right, 
but  the  decision  on  the  whole  case  was  undoubtedly  correct ;  for  the 
circumstances  of  the  famil3-,  and  their  ages,  which  no  doubt  were  admis- 
sible, were  quite  sufficient  to  have  sustained  the  judgment  without  the 
questionable  evidence.  And  it  may  be  further  observed,  that  the  principle 
with  which  Sir  J.  Strange  is  said  to  have  commenced  his  judgment,  is 
stated  in  terms  much  too  large,  and  is  so  far  inconsistent  with  later  au- 
thorities.   Beawmont  v.  Fell,  2  P.  Wms.  141,  though  somewhat  doubtful, 
can  be  reconciled  with  true  principles,  upon  this  ground,  that  there  was  no 
such  person  as  Catherine  Earnley,  and  that  the  testator  was  accustomed 
to  address  Gertrude  Yardley  by  the  name  of  Gattj'.     This,  and  other 
circumstances  of  the  like  nature,  which  were  clearly  admissible,  ma}' 
perhaps  be  considered  to  warrant  that  decision ;  but  there  the  evidence 
of  the  testator's  declarations  as  to  his  intention  of  providing  for  Ger- 
trude Yardley  was  also  received ;  and  the  same  evidence  was  received 
at  Nisi  Prius  in  Thomas  v.  Thomas,  6  T.  E.  671,  and  approved  on  a 
motion  for  a  new  trial,  by  the  dicta  of  Lord  Kenj'on  and  Mr.  Justice 
Lawrence.     But  these  cases  seem  to  us  at  variance  with  the  decision  in 
Miller  v.  Travers,  8  Bing.  244 ;  1  M.  &  Scott,  342,  which  is  a  decision 
entitled  to  great  weight.     If  evidence  of  intention  could  be  allowed  for 
the  purpose  of  showing  that  by  Catherine  Earnley  and  Mary  Thomas, 
the  respective  testators  meant  Gertrude  Yardley  and  Elinor  Evans,  it 
might  surely  equally  be  adduced  to  prove  that,  by  the  counts'  of  Lim- 
erick a  testator  meant  the  county  of  Clare.     Yet  this  was  rejected,  and 
and  we  think  rightly.   We  are  prepared  on  this  point  (the  point  in  judg- 
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ment  in  the  case  of  Miller  v.  Travers,  8  Bing.  244 ;  1  M.  &  Scott, 
342)  to  adhere  to  the  authoritj"^  of  that  case.  Upon  the  whole,  then, 
we  are  of  opinion,  that  in  this  case  there  must  be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimants,  and  no 
case  of  equivocation  arises,  what  is  to  be  done  is  to  determine  whether 
the  description  means  the  lessor  of  the  plaintiff  or  the  defendant.  The 
description,  in  fact,  applies  partially  to  each,  and  it  is  not  easj'  to  see 
how  the  difBculty  can  be  solved.  If  it  were  res  Integra,  we  should  be 
much  disposed  to  hold  the  devise  void  for  uncertainty  ;  but  the  cases  of 
Doe  V.  Huthwaite,  3  B.  &  Aid.  632,  Bradshaw  v.  JBradshaw,  and 
others,  are  authorities  against  this  conclusion.  If,  therefore,  by  look- 
ing at  the  surrounding  facts  to  be  found  by^  the  jury,  the  Court  can 
clearly  see,  with  the  knowledge  which  arises  from  those  facts  alone,  that 
the  testator  meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it 
may  so  decide,  and  direct  the  jury  accordingly ;  but  we  think  that,  for  I 
this  purpose,  they  cannot  receive,  declarations  of  the  testator  of  what  hej 
intended  to  do  in  making  his  wilD  If  the  evidence  does  not  enable  the 
Court  to  give  such  a  direction  TO^the  jury,  the  defendant  will  indeed  for 
the  present  succeed ;  but  the  claim  of  the  heir-at-law  will  probably  pre- 
vail ultimately,  on  the  ground  that  the  devise  is  void  for  uncertainty. 

Rule  absolute  for  a  new  trial. 


DOE  d.  JOHN  ALLEN  v.  THOMAS   ALLEN, 

Queen's  Bench.     1840. 

[Bepm-ted  12  A.  &  E.  451.] 

Ejectment.  On  the  trial,  before  Patteson,  J.,  at  the  Gloucestershire 
Spring  Assizes,  1839,  both  the  lessor  of  the  plaintiff  and  the  defendant 
claimed  under  the  will  of  Hannah  Coleman,  bj^  which  she  devised  all 
her  estates  to  her  brother,  Thomas  Allen,  and  Anne  his  wife,  for  their 
lives  and  the  life  of  the  survivor;  remainder  to  "John  Allen,  the 
grandson  of  my  said  brother  Thomas,  his  heirs  and  assigns,  charged 
nevertheless,  and  I  herebj'  charge  the  same,  with  the  payments  of  the 
sum  of  £100  to  each  and  every  the  brothers  and  sisters  of  the  aforesaid 
John  Allen,  to  whom  I  give  the  same  accordingly'  The  will  further 
directed  that  the  said  sum  of  £100  should  be  paid  within  a  j-ear  after 
the  death  of  the  testatrix.  CAt  the  time  of  making  the  will  there  were 
two  persons  of  the  name  of  John  Allen,  each  being  a  grandson  of  the 
testatrix's  brother  Thomas ;  one  of  them,  the  lessor  of  the  plaintiff, 
had  three  brothers  and  four  sisters^  The  other,  under  whom  the  de- 
fendant claimed  as  heir,  had  only  one  brother  and  one  sister.  ^j> 
dence  was  offered  on  the  part  of  the  defendant  of  declarations,  made 
by  the  testatrix  after  the  date  of  the  will,  that  she  had  left  the  property 
to  the  John  Allen  under  whom  the  defendant  claimed^:  and  also  that 
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the  whole  propertj-  devised  was  not  worth  £400^  It  was  contended  on 
the  part  of  the  plaintiff  that,  as  the  will  showedon  the  face  of  it  that  the 
person  designated  as  John  Allen  was  one  that  had  several  brothers  and 
sisters,  and  as  there  was  only  one  John  Allen  who  answered  that  de- 
scription, there  was  no  such  ambiguitj'  as  to  let  in  extrinsic  evidence 
of  the  person  intended.  It  was  further  contended  that,  at  all  events, 
declarations  subsequent  to  the  making  of  the  will  were  not  admissible. 
The  judge  admitted  the  evidence,  and  the  jury  found  a  verdict  for  the 
defendant. 

In  the  following  term  Ludlow,  Serjt,  obtained  a  rule  nisi  for  a  new 
trial,  citing  Doe  d.  Westlake  v.  WestlaJce,  4  B.  &  Aid.  57  ;  Hampshire 
V.  Peirce,  2  Ves.  sen.  216  ;  and  Wigram  on  the  Admission  of  extrin- 
sic evidence  in  aid  of  the  Interpretation  of  Wills,  p.  101  (3ded.),  were 
also  referred  to  by  the  Court, 

Whitmore  now  showed  cause.     Ludlow,  Serjt.,  contra. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  these  sittings  (June  24th)  the  judgment  of 
the  Court  was  delivered  by 

Lord  Denman,  C.  J.  The  devise  in  this  case  was  to  "  John  Allen, 
the  grandson  of  my  said  brother  Thomas,  his  heirs  and  assigns,  charged 
nevertheless,  arid  I  hereby  charge  the  same  with  the  payment  of  the 
sum  of  £100  to  each  and  every  the  bi'others  and  sisters  of  the  aforesaid 
John  Allen,  to  whom  I  give  the  same  accordingly." 

fXt  the  time  of  the  making  of  the  will  there  were  two  persons  of  the 
name  of  John  Allen,  each  being  a  grandson  of  the  testatrix's  brother, 
Thomas ;  one  of  them  (the  lessor  of  the  plaintiff)  had  three  brothers 
and  four  sisters.  The  other  (under  whom  the  defendant  claimed)  had 
one  brother  and  one  sisterly 

It  was  argued  for  the  plaintiff  that  the  words  "  each  and  everj- 
of  the  brothers  and  sisters  of  the  aforesaid  Jolin  Allen  "  were  to  be 
taken  as  part  of  the  description  of  the  devisee,  and  that  as  one  John; 
Allen  only  had  more  than  one  brother  and  one  sister,  he  was  the  per- 
son described  conclusively.  We  think,  however,  that  those  words  are 
not  part  of  the  description  of  the  devisee,  £tnd  that  they  do  not  con- 
clusively apply  the  words  of  the  devise  to  the  lessor  of  the  plaintiff, 
but  furnish  an  argument  onlj',  in  the  same  manner  as  other  evidence  of 
extrinsic  facts.  This,  then,  is  a  case  directly  within  the  authority  of 
Cheyney's  Case,  5  Rep.  68  a,  and  of  the  recent  case  of  Doe  d.  Cord  v. 
Needs,  2  M.  &  W.  129.  It  is  also  within  the  very  terms  of  the  only 
case  in  which,  according  to  the  opinion  of  the  Court  of  Exchequer 
thrown  out  in  their  judgment  in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  & 
W.  363,  declarations  of  the  testator  can  be  received  as  evidence  of  his 
intention. 

In  the  whole  list  of  cases  on  this  subject  no  one  can  be  found  in 
which  such  evidence,  under  such  circumstances,  has  been  excluded. 

The  only  remaining  point  is,  whether  the  time  when  those  declara- 
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tions  were  made,  viz.  some  months  after  the  will  was  executed,  makes 
any  diflference  ?  Cases  are  referred  to  in  the  books  to  show  that  dec- 
larations contemporaneous  with  the  will  are  alone  to  be  received ;  but 
on  examination  none  of  them  establish  such  a  distinction.  Neither 
has  any  argument  been  adduced  which  convinces  us  that  tnose  subse- 
quent to  the  will  ought  to  be  excluded  wherever  any  evidence  of  dec- 
larations can  be  received^  They  maj-  have  more  or  less  weight 
according  to  the  time  and^ircumstances  under  which  they  were  made, 
but  their  admissibilit}'  depends  entireh'  on  other  considerations.  In 
this  case,  therefore,  the  rule  for  a  new  trial  must  be  discharged. 

Jtule  discharged. 


SMITH   V.   JEFFEYES. 
Exchequer.     1846. 

[RepoHed  15  M.  &  W.  561.] 

Assumpsit  for  the  non-delivery  of  potatoes  sold  by  the  defendant  to 
the  plaintiff  by  the  following  written  contract :  — 

I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner-hill,  Deptford,  sixty 
tons  of  ware  potatoes,  at  £5  a  ton,  and  for  which  he  has  given  me  a 
bill  for  £250  for  three  months,  and  is  to  give  £50  cash  on  Friday  next. 
Dated  the  27th  day  of  October,  1845. 

Samuel  Jeffrtes. 

Plea  (amongst  others)  non-assumpsit.  j 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the 
county  of  Kent,  it  appeared  upon  the  plaintiff's  evidence  that  there  were 
three  qualities  of  potatoes  known  in  the  neighborhood  where  the  con- 
tract was  made,  namelj',  wares,  middlings,  and  chats,  of  which  wares 
were  the  largest  and  best ;  and  the  plaintiff  proved  that  he  had,  in  fact, 
contracted  for  the  purchase  of  the  best  qualitj-,  of  a  particular  kind, 
viz.  "  Eegent's  wares,"  whereas  those  which  the  defendant  had  offered 
to  deliver  were  wares  of  a  different  and,  as  the  plaintiff  alleged,  an  in- 
ferior kind,  viz.  "kidney  wares."  This  evidence  was  objected  to,  but 
his  Lordship  received  it,  and  told  the  jury,  in  summing  up,  that  if  they 
thought  the  defendant,  when  he  contracted  to  deliver  ware  potatoes 
meant,  and,  in  fact,  contracted,  to  deliver  Regent's  ware  potatoes,  the 
plaintiff  was  entitled  to  recover.  The  jury  accordingly  found  for  the 
plaintiff. 

In  Easter  Term,  Shee,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  that  the  evidence  had  been  improperly  received,  and  the 
jury  had  been  misdirected  in  respect  of  it. 

Montagu  Ohambers,  and  Massy  Dawson  now  showed  cause.  This 
evidence  was  admissible.  The  ambiguity  in  this  case  was  a  latent  one, 
which  arose  out  of  the  extrinsic  evidence  given  to  explain  the  meaning 
of  a  particular  word  used  in  the  written  contract^  As  you  resort  to 
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extrinsic  evidence  to  explain  the  meaning  of  the  word,  you  may  use 
the  same  evidence  to  explain  the  ambiguity.  When  it  had  been  shown 
by  parol  evidence  that  "  ware  "  potatoes  meant  the  best  and  largest  of 
any  kind  of  potatoes,  it  became  necessary  to  'show,  and  the  same  evi- 
dence was  properly  used  for  that  purpose,  what  kind  of  ware  pota- 
toes the  defendant  contracted  to  supply.  [Aldebson,  B.  This  is  not 
a  latent  ambiguity.  A  latent  ambiguity  is,  where  you  show  that  words 
appljr  equally  to  two  different  things  or  subject-matters,  and  then  evi- 
dence is  admissible  to  show  which  of  them  was  the  thing  or  subject- 
matter  intended.  But  when  this  contract  uses  a  term  which  signifies 
the  largest  and  best  of  any  kind  of  potatoes,  it  uses  a  term  which 
means  only  one  thing.]  The  term  has  a  general  meaning,  which  re- 
quires explanation  in  the  particular  case.  [Alderson,  B.  If  I  buy 
sixtj'  tons  of  potatoes,  surely  the  seller  may  deliver  me  kidney  pota- 
toes.] They  cited  Doe  d.  Oxendon  v.  Chichester^  4  Dow.  56  ;  Birch 
v.  Depeyster,  1  Stark.  Rep.  210 ;  and  Clayton  v.  Gregson,  5  Ad.  & 
E.  302. 

Shee,  Serjt.,  contra,  was  not  called  on. 

Per  Curiam.*  We  think  it  is  clear  in  this  case  that  the  evidence 
ought  not  to  have  been  received.  It  went  to  vary  and  limit  the  written 
contract  between  the  parties.    There  must  be  a  new  trial. 

Rule  absolute. 


DRAKE  V.  DEAKE  et  al. 

House  or  Lords.    1860. 

[Reported  8  H.  L.  0.  172.] 

Sir  Hugh  Richard  Hoare,  bart,  deceased,  by  his  will  dated  25th 
April,  1854,  after  devising  a  house  in  Eaton  Square  to  a  nephew,  gave  a 
messuage  and  hereditaments,  with  the  furniture  therein  at  Burnham, 
in  the  county  of  Buckingham,  to  "  my  sister,  Mary  Frances  Tyrwlfitt 
Drake,"  for  life.  He  then  made  other  devises  and  bequests,  appointed 
Frederick  William  Tyrwhitt  Drake  and  two  other  persons,  bis  execu- 
tors ;  and  finally  gave  the  residue  of  his  real  and  personal  estate  to  ' '  the 
said  Frederick  William  Tyrwhitt  Drake,  John  Palmer,  my  niece,  Mary 
Frances  Tyrwhitt  Drake,  and  Jane  Labbett,  equally  between  them." 
The  testator  died  in  January,  1857.  At  the  time  of  his  will  and  his 
death,  he  had  no  sister  nor  niece  with  the  names  of  Mary  Frances  Tyr- 
whitt Drake.  His  only  relation  who  did  bear  those  names  was  the  appel- 
lant, who  was  not  his  sister  but  his  sister-in-law,  and  she,  therefore, 
claimed  to  be  the  person  intended  by  the  will.  The  claim  was  disputed, 
and  the  respondents,  the  executors,  in  October,  1857,  filed  their  bill  in 
Chancery  for  the  purpose  of  having  the  question  of  construction  de- 

1  Pollock,  C.  B.,  Aldrkson,  B.,  Rolfs,  B.,  and  Platt,  B. 
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cided.  In  Januai-y,  1858,  an  inquiry  was  directed  to  ascertain  who 
was  the  heir-at-law,  who  the  next  of  kin,  and  what  sisters  and  what 
nieces  there  were  alive  at  the  time  of  the  testator's  death.  The  Master 
found  as  to  the  last  two  subjects  of  inquiry,  that  the  testator  had  only 
two  sisters,  Jane  Lethbridge  and  Frances  Ann  Hoare,  and  two  sisters 
of  his  wife,  namely,  the  appellant,  and  Louisa  Isabella  Partridge,  and 
eleven  nieces  of  his  own,  and  twenty-three  nieces  of  his  wife,  four  only 
of  whom  bore  either  of  the  Christian  names  mentioned  in  the  will, 
namely,  Frances  Isabella  Drake,  Mary  Caroline  T.  Drake,  Frances 
Charlotte  T.  Drake,  and  Mary  Elizabeth  T.  Drake.  The  last  named 
lady  formally  disclaimed  all  interest. 

An  amended  bill  was  then  filed.  Evidence  was  addpced,  and  amongst 
other  aflSdavits  the  appellant  proposed  to  file  an  affidavit  by  Mr.  Henry 
Messiter,  the  solicitor  who  prepared  the  will,  in  which  the  deponent 
set  forth  the  instructions  he  had  received  for  that  purpose.'  On  the 
hearing,  this  affidavit  was  rejected  ;  and,  on  the  15th  Julj-,  1858,  the 
Master  of  the  Rolls  declared  that,  according  to  the  true  construction  of 
the  will,  the  residue  was  to  be  divided  into  four  parts,  and  "that  the 
gift  of  one  of  such  parts  to  the  testator's  niece,  '  Mary  Frances  Tyr- 
whitt  Drake,'  is  void  for  uncertainty-,",  and  decreed  and  gave  directions 
-accordingly.     The  appeal  was  brought  against  this  decree. 

Mr.  R.  Palmer  and  Sir  H.  Cairns  (Mr.  Surrage  was  with  them) 
for  the  appellant. 

[At  the  end  of  the  argument  for  the  appellant]  the  Lord  Chancel- 
lor (Lord  Campbell)  intimated  that  their  Lordships  were  of  opinion 
that  Mr.  Messiter's  affidavit  had  been  properly  rejected. 

Mr.  Lloyd,  and  Mr.  G.  R.  Hoare,  for  the  heir-at-law. 

Mr.  Follett  and  Mr.  Baggallay,  for  Henry  Arthur  Hoare,  one  of 
the  next  of  kin  of  the  testator. 

[The  opinions  of  the  Lord  Chancellor  and  Lord  Brougham  are 
omitted.] 

Lord  Cranworth.  My  Lords,  I  have  come  to  the  same  conclusion 
as  my  noble  and  learned  friends.  I  must  make  this  preliminary  ob- 
servation, that  I  think  your  Lordships  in  deciding  this  case  are  bound 
in  duty  to  divest  your  minds  entirely  of  that  which  it  is  rather  difficult 
to  divest  yourselves  of,  namely',  the  inadmissible  evidence  which  has 
been  oflfered.  Unquestionably,  if  that  inadmissible  evidence  had  been 
admissible  evidence,  the  conclusion  would  have  been  irresistible  that 

1  Mr.  Messiter's  aflSdavit,  which  was  printed  in  the  Appendix  to  the  case  laid  on 
the  table  of  the  House,  said,  that  on  his  last  interview  with  the  testator  about  execut- 
ing the  will,  "  When  I  cam^  to  the  residuary  clause,  I  asked  him  to  whom  he  wished 
to  give  his  residuary  estate,  and  he  said  to  Frederick  William  Tyrwhitt  Drake,  John 
Palmer,  Miss  Drake,  and  Jane  Labbett.  I  then  asked  him  whom  he  meant  by  Miss 
Drake,  and  he  answered  :  The  person  who  has  the  life  interest  in  Burnham  Grove  ;  he 
gave  no  farther  description  of  any  of  those  four  persons  ;  in  writing  their  names  in  the 
draft,  I  erroneously  called  the  said  Mary  Frances  Tyrwhitt  Drake,  the  testator's  niece, 
and  so  misdescribed  her."  — [Foot-note  transferred  from  the  argument  of  counsel  at 
p.  174.  —  Ed.] 
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the  sister  was  intended ;  but  that  is  evidence  with  which  we  must  not 
suffer  our  minds  to  be,  as  it  were,  poisoned,  because  we  have  no  right 
to  look  at  it.  And,  looking  at  the  legitimate  evidence,  and  at  that 
alone,  we  find  upon  the  face  of  the  instrument  the  facts  are  merely 
these:  He  says,  "  my  niece,  Mary  Frances  Tyrwhitt  Drake," and  he 
names  her  as  one  of  his  residuary  legatees.  Now,  he  had  no  niece, 
Mary  Frances,  but  he  had  a  niece,  Frances  Isabella ;  both  of  them 
were  in  the  habit  of  being  called  Fanny ;  and  can  we  say  that  this 
niece  Fanny  was  not  intended  as  much  as  his  sister  Fanny  ?  That  is 
what  we  have  to  decide. 

Our  attention  has  been  very  properly  and  very  ably  called  to  a  great 
many  authorities  upon  the  subject,  but  the  point  comes  round  to  the 
single  question,  Is  there  anything  to  enable  us  to  say  that  our  judg- 
ment ought  to  preponderate  in  favor  of  either  the  sister  or  tlie  niece? 
There  is  nothing  upon  the  evidence  which  leads  my  mind  in  either 
direction,  and  therefore  I  think,  with  the  Master  of  the  Eolls,  that  it  is 
impossible  to  give  effect  to  this  part  of  the  bequest,  but  that  it  must  be 
held  to  be  void  for  uncertainty. 

Lord  Chelmsford.  My  Lords,  in  this  case  the  designation  as  a 
whole  does  not  fit  any  one  person  ;  but  if  either  of  the  parts  of  which 
it  consists  (being  a  relative  description  and  a  personal  name)  had  stood 
alone,  it  would  have  been  a  vera  demonstratio  of  some  particular  indi- 
vidual. The  ambiguity  of  this  designation,  which  does  not  appear  upon 
the  face  of  the  will,  is  raised  by  extrinsic  evidence,  and,  of  course,  by 
the  same  description  of  evidence  may  be  removed.  But  the  proof 
which  has  been  adduced  fails  to  show  more  than  appears  to  be  estab- 
lished by  the  will  itself,  namely,  the  sentiments  of  regard  and  affection 
which  the  testator  entertained  towards  his  sister-in-law,  which  may  be 
considered  to  be  manifested  b3'  the  disposition  in  her  favor.  But  there 
is  the  same,  or  even  a  greater,  indication  of  regard,  shown  in  a  similar 
manner,  to  the  only  one  of  his  nieces  who  is  distinguished  from  the 
rest  by  his  will.  And  there  is  also  evidence  given  of  another  of  his 
nieces,  who  bore  the  names  of  Frances  Isabella  Try  whitt  Drake  (being 
three  out  of  the  four  names  by  which  the  intended  legatee  is  described), 
having  been  an  especial  object  of  the  testator's  favor  and  affection,  a 
circumstance  which  throws  additional  doubt  upon  the  intention.  It  is 
tluis  left  entirelj-  in  doubt  whether  the  mistake,  which  clearlj-  exists  some- 
where, has  arisen  in  the  use  of  the  relative  description,  "  ray  niece,"  or 
of  the  personal  name,  "  Frances  Mary  Tyrwhitt  Drake."  The  ambiguitj-, 
therefore,  remains  after  all  the  means  employed  for  removiiig  it  liave 
been  exhausted  ;  and  as  it  is  impossible  to  fix  upon  the  individual  in- 
tended, an  intestacy  as  to  a  fourth  part  of  the  residue  is  inevitable. 

Lord  Kingsdovs^n  concurred. 

Decree,  in  so  far  as  complained  of,  affirmed ;  and  appeal  dis- 
missed, with  costs} 

1  See  Thomas  Y.  Thomas,  6  T.  R.  671 ,  Doe  v.  Hvihwaite,  3  B.  &  Aid.  632;  Rich- 
ardson V.  Watson,  4  B.  &  Ad.  787 ;  Phelanr.  Slattery,  19  L.  R.  Ir.  177.  —Ed. 
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PATON  V.  ORMEEOD. 

Probatk  Division.     1892. 
[Beprnted  66  L.  T.  Bep.  381.] 

This  was  an  action  for  revocation  of  the  probate  of  the  last  will  of 
Matilda  Bagot,  deceased,  with  the  view  of  obtaining  probate  in  solemn 
form  of  the  same  document  with  the  incorporation  of  the  whole  or  a 
portion  of  an  earlier  will. 

Matilda  Bagot,  late  of  Rusper  Nunnery,  near  Horsham,  and  of  The 
"Warren,  Chichester,  both  in  the  county  of  Sussex,  and  formerly  of  34 
Eaton  Square,  in  the  County  of  Middlesex,  daughter  of  Heniy  Perkins, 
and  widow  of  the  late  Edward  Richard  Bagot,  a  major-general  in 
Her  Majesty's  army,  died  at  the  Nunnery  aforesaid  on  the  4th  July, 
1889,  leaving  a  duly  executed  will  of  the  5th  March,  1881,  b^-  which 
Charles  Edward  Ormerod  was  appointed  one  of  her  executors,  and  was 
substantially  benefited,  besides  being  named  residuary  legatee.  This 
document,  in  terms,  revoked  all  former  wills  and  codicils. 

In  1873  the  testatrix  had  executed  a  will,  to  which  she  subsequently 
added,  at  various  times,  four  codicils.  By  the  will  of  1873  she  substan- 
tially benefited,  amongst  others,  her  daughter,  Elthel  Jane  Paton,  and 
the  children  of  the  latter.  The  testatrix  inherited  large  interests  under 
the  wills  of  her  father,  Henrj-  Perkins,  and  of  her  brother,  Algernon 
Perkins.  The  latter  was  a  partner  in  the  firm  of  Barcla3',  Perkins,  and 
Co.,  and  the  fund  in  question,,  called  a  "note  fund,"  represented  his 
share  of  capital  in  the  concern.  One  third  of  this  fund,  namely 
£33,333  6s.  8d.  came  under  the  power  of  the  testatrix,  in  terms  of 
her  brother's  will ;  and  she,  by  deed,  dated  the  24th  Dec.  1872,  ap- 
pointed thereout  a  sum  of  £16.,000  to  one  of  her  sons,  Ponsbnby  Bagot. 
On  the  same  day  she  made  appointments  out  of  a  different  fund,  which 
however,  was  not  completely  dealt  with,  in  favor  of  her  two  daughters, 
one  of  whom  became  Mrs.  Paton. 

On  the  20th  Jan.  1873,  on  the  marriage  of  the  said  daughter,  Mrs. 
Paton,  a  document  was  executed  settling  the  mone}'  which  had  been 
appointed  to  her  under  the  deed  of  the  24th  Dec.  1872. 

In  this  state  of  things  the  testatrix,  on  the  14th  Feb.  1873,  made  the 
will  of  which  Mr.  Paton,  the  plaintiff,  and  the  children  of  his  marriage 
with  Ethel  Jane  Paton  (formerly  Bagot),  intervening  in  this  suit,  now 
sought  to  Incorporate  the  whole  or  a  portion  in  the  last  will  of  1881. 

The  other  material  facts  will  be  found  in  the  judgment. 

Rigby,  Q.  C,  and  Bargrave  Deane  for  the  intervenors,  two  infant 
children  of  Mr.  and  Mrs.  Paton; 

Bayford,  Q.  C,  and  Searle,  for  the  plaintiff,  Geo'ge  Paton. 

Inderwick,  Q.  C,  and  Ingle  Joyce,  for  the  defendant  Ormerod. 

The  passage  relied  upon  in  the  will  of  1881  as  affecting  the  sug- 
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gested  incorporation,  as  well  as  the  part  of  the  will  of  1873  which  the 
interveners  and  plaintiff  sought  specially  to  incorporate,  will  be  found 
set  out  in  the  considered  judgment. 

Jeune,  J.  Mrs.  Bagot,  the  testatrix,  had  under  the  will  of  her 
father,  Henry  Perkins,  certain  powers  of  appointment  by  deed  or  will, 
among  her  children  and  more  remote  issue,  over  a  third  part  of  certain 
trust  moneys,  and  she  was  also,  under  the  will  of  her  brother,  Algernon 
Perkins,  entitled  for  her  separate  use  to  one  third  part  of  a  sum  of 
£100,000.  By  a  will  made  on  the  14th  Feb.  1873,  after  reciting  that 
she  had  appointed  a  certain  part  of  the  fund  derived  from  her  father  in 
favor  of  her  two  daughters,  one  of  whom  was  Mrs.  Paton,  she  pro- 
ceeded to  exercise  the  power  of  appointment  over  the  remainder  of  that 
fund  in  favor  of  her  two  daughters  ;  and  then,  after  reciting  that  she  had 
settled  £16,000,  out  of  the  fund  derived  from  her  brother,  on  her  son, 
Ponsonby  Bagot,  proceeded  to  leave  half  the  remainder  of  that  fund  on 
certain  trusts  in  favor  of  her  two  daughters,  the  words  referring  to 
Mrs.  Paton's  interest  being  these:  "And  as  to  the  other  undivided 
moiety  of  the  said  residue  of  the  moneys  to  which  I  am  entitled  under 
the  will  of  my  said  late  brother  .  .  .  upon  the  same  or  the  like  trusts 
for  the  sole  and  separate  benefit  of  mj'  daughter,  the  said  Ethel  Jane 
Paton,  during  her  life,  and  after  her  decease  for  her  surviving  husband 
(if  any),  and  after  the  decease  of  the  survivor  of  them  for  the  benefit  of 
the  children  or  child  of  the  said  Ethel  Jane  Paton,"  with  remainder,  in 
ease  of  failure  of  issue  of  the  two  daughters,  in  favor  of  the  two  sons  of 
the  testatrix.  To  this  will  there  are  four  codicils,  but  neither  of  them 
afl^ects  the  question  now  to  be  decided,  since  they  left  the  above  men- 
tioned provision  in  the  will  of  1873  in  favor  of  Mrs.  Paton  untouched. 
On  the  5th  March,  1881,  Mrs.  Bagot  made  another  will,  at  the  con- 
clusion of  which  occurs  the  following  passage  :  "  And  whereas  I  have 
settled  the  sum  of  £16,000,  part  of  the  said  moneys  to  which  I  am  so 
entitled  by  virtue  of  my  late  brother's  will,  in  favor  of  my  said  son 
Ponsonbj'  Bagot,  and  I  have  also  settled  one  undivided  moiety  of  the 
residue  of  the  said  third  part  of  £100,000,  to  which  I  am  so  entitled 
under  the  will  of  my  said  brother,  in  favor  of  mj  said  daughter  Ethel 
Jane  Paton  and  her  family ;  now  I  give  and  bequeath  the  other  undi- 
vided moiety  of  the  residue  of  the  said  one  third  part  of  the  said  sum 
of  £100,000  unto  Charles  Edward  Ormerod,  now  residing  at  the  Nun- 
nery, Horsham,  Esq.,  absolutely,  for  his  own  use  and  benefit.  I  also 
give  and  bequeath  unto  the  said  Charles  Edward  Ormerod  absolutely 
the  said  one  third  part  of  the  Reduced  Annuities  and  New  Tliree  per  Cent 
Annuities,  or  the  investments  thereof  for  the  time  being,  to  which  I  am 
entitled  under  the  will  of  my  brother  Algernon  Perkins  deceased  as 
aforesaid.  ...  I  give  and  bequeath  all  the  residue  of  my  estate  and 
efllects  of  what  nature  or  kind  soever  and  wheresoever  .  .  .  unto  the 
said  Charles  Edward  Ormerod  for  his  own  use  and  benefit.  And  I 
appoint  Charles  Edward  Ormerod  and  Frederick  Peake  .  .  .  joint  exe- 
cutors of  this  my  will.     And  lastly,  I  hereby  revoke  all  former  wills  and 
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codicils  by  me  at  anytime  heretofore  made."  The  question  is,  whether 
the  will  of  1873,  or  the  part  of  it  containing  the  bequest  to  Mrs.  Paton 
for  life  with  remainder  to  her  husband  and  children,  is  incorporated  b3- 
the  will  of  1881,  and  should  therefore  be  admitted  to  probate  ;  and  the 
first  and  main  point  to  be  decided  is,  whether  the  recital,  "  whereas  I 
have  also  settled  one  undivided  moiety  of  the  residue  of  the  said  third 
part  of  £100,000,  to  which  I  am  so  entitled  under  the  will  of  my  said 
brother,  in  favor  of  my  said  daughter  Ethel  Jane  Paton  and  her  family-,"  > 
refers  to  that  bequest  in  the  will  of  1873.  Parol  evidence  is  admissible 
to  show  what  documents  exist  to  which  the  recital  may  refer,  and  it 
seems  clear,  on  the  evidence,  that  the  will  of  1873  is  the  only  docu- 
ment in  existence  to  which  the  words  are  applicable.  There  was  a  set- 
tlement by  deed,  in  favor  of  Mrs.  Paton,  of  part  of  the  fund  arising 
under  the  will  of  Mrs.  Bagot's  brother.  The  words  are  no  doubt  legally 
applicable  to  the  will  of  1873,  because  a  settlement  may  be  made  by  a 
will.  Now,  in  order  to  see  whether  the  words  do  refer  to  that  docu- 
ment, I  have  to  look  at  the  language  of  the  whole  will ;  and  I  think 
that,  from  the  language  of  the  will,  it  ought  to  be  inferred  that  the 
words  in  question  do  not  refer  to  the  will  of  1873.  The  following  ap- 
pear to  me  to  be  three  main  grounds  for  this  conclusion :  First,  the 
language,  thougli  not  legally  inapt  to  refer  to  the  will,  is  by  no  means 
what  it  was  to  be  expected  would  have  been  used  for  that  purpose. 
Any  one,  I  think,  who  had  the  will  of  1873  in  his  mind,  would  naturally 
have  spoken  of  bequeathing,  or  devising,  or  leaving  by  will,  and  not  of 
settling  ;  and  would  also  not  have  excluded  all  reference  to  the  hus- 
band. Secondly,  the  immediate^  preceding  words  in  the  recital  refei 
to  a  settlement  of  another  part  of  the  fund  in  question,  which  was  a 
settlement  by  deed,  having  force  by  itself  outside  testamentary  provi- 
sions, and  the  reference  to  that  settlement  was  merely  to  elucidate  the 
subsequent  words  of  bequest.  It  is  not  natural  to  use  exactl}'  similar 
words  with  regard  to  a  settlement  of  a  wholh-  different  character,  and 
referred  to  for  a  different  purpose.  Thirdly,  —  which  to  my  mind  is 
the  strongest  consideration, — the  part  of  the  will  which  I  have  read 
appears  to  me  to  be  so  framed  as  to  be  inconsistent  with  an  inference 
that  the  will  of  1873  was  in  the  mind  of  the  testatrix.  If  the  reference 
be  supposed  to  incorporate  the  will  of  1873  and  preserve  the  benefit  ot 
its  effect  for  Mrs.  Paton,  or  be  supposed  to  incorporate  such  will 
without  that  effect,  or  be  supposed  not  to  incorporate  it  at  all,  the  form 
either  of  the  revocatory  clause  or  of  the  special  bequest  to  Charles 
Ormerod  became  so  awkward  as  to  render  it  highly  improbable  that 
the  will  of  1873  was,  in  truth,  the  object  of  reference.  It  is  especially 
difficult  to  suppose  that  so  uncertain  a  reference  was  intended  to  cut 
down  the  general  language  of  the  clause  of  revocation.  On  the  other 
hand,  if  the  reference  were  to  a  settlement  made  inter  vivos,  real  or 
imaginary,  which  it  was  intended  to  leave  untouched,  the  provisions 
refeired  to  become  natural  and  consistent.  If  evidence  of  declarations 
by  the  testatrix  were  admissible  in  evide'pce,  there  could  be  no  doubt 
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that  tlie  reference  in  the  will  of  1881  was  not  to  a  will  of  1873,  but  to  a 
settlement  by  deed  which  she  believed  to  exist,  but  which  did  not,  in 
fact,  exist.  But  I  do  not  think  this  evidence  admissible,  and  have  ex- 
cluded its  effect  from-  my  mind.  It  seems  to  me  clear  that  the  neces- 
sary foundation  has  not  been  laid  for  the  reception  of  such  evidence. 
In  every  case  the  will,  and  the  whole  will,  must  be  looked  at  to  see  the 
meaning  of  the  terms  used  and  the  possible  application  of  descriptions. 
Parol  evidence  of  existing  facts  and  circumstances  outside  the  will  is 
admissible,  and  in  truth  is  in  every  case  necessarily,  though  informally, 
admitted,  in  order  to  apply  the  terms  of  the  will  to  that  to  which  thej' 
are  intended  to  refer.  If  the  terms  of  the  will  itself,  on  such  evidence 
of  surrounding  facts  and  circumstances,  considered  in  connection  with 
the  will  itself,  show  an  ambiguity*  to  exist ;  that  is  to  say,  if  two  or 
more  objects  equally  fulfil  the  description  found  in  the  will,  in  such 
case,  and,  as  Lord  Abinger  says  in  Doe  v.  Hiscocks  (5  M.  &  W.  368), 
in  such  case  only,  recourse  may  be  had  to  the  declarations  of  the  testa- 
tor, because  the  problem  is  otherwise  insoluble,  and  because  such  re- 
course, under  such  conditions,  constitutes  no  attempt  to  varj-  by  parol 
evidence  the  terms  of  the  will.  But,  in  this  case,  we  never  reach  the 
stage  of  an  ambiguity  appearing  within  the  horizon  of  real  facts.  Ex- 
cept in  the  mistaken  belief  of  the  testatrix,  there  is  nothing  to  compete 
with  the  claim  of  the  will  of  1873  as  to  the  object  of  reference  in  the 
will  of  1881,  and  we  have  a  right  to  look  into  the  beliefs  of  the  testa- 
trix only  to  solve,  and  not  to  create,  an  ambiguity.  In  the  above 
view  it  is  not  necessary  to  consider  whether,  if  it  had  been  shown  that 
part  of  the  will  of  1873  was  referred  to,  either  the  whole,  or  only  such 
part,  would  have  been  incorporated ;  and  I  express  no  opinion  on 
that  point.  As  the  point  in  controversy  is  a  doubtful  one,  and  as  the 
difficulty  has  arisen  by  the  fault  of  the  testatrix,  the  costs  of  all  parties 
must  come  out  of  the  estate. 


BODMAN  et  al.  v.  AMERICAN  TRACT  SOCIETY  et  al. 

AMERICAN  TRACT   SOCIETY  v.   DE  WITT. 

Supreme  Judicial  Court  of  Massachusetts.     1864. 

[Reported  9  All.  447.] 

The  first  of  these  cases  was  a  suit  in  equity,  in  the  nature  of  a  bill 
of  interpleader,  brought  by  the  administrators  with  the  will  annexed  of 
Luman  Pease,  setting  forth  that  the  seventh  clause  of  said  will  was  as 
follows  :  "  Seventh,  I  will  and  bequeath  the  remainder  of  mj-  estate  to 
the  American  Bible  Society,  the  American  Tract  Society,  the  Foreign 
Missionarj'  Society  under  the  direction  of  the  American  Board  of  Com- 
missioners for  Foreign  Missions,ythe  Home  Missionary  Society  for  the 
State  of  Massachusetts,  and  tlie  Education  Society  for  the  State  of 
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Massachusetts,  in  equal  shares  to  each  of  the  above-mentioned  societies." 
The  bill  further  set  forth  that  there  are  two  societies  bearing  the  name 
of  the  American  Tract  Society,  one  of  them  having  a  charter  of  incor- 
poration from  the  State  of  New  York,  and  a  usual  place  of  business  in 
the  City  of  New  York,  and  the  other  having  a  charter  of  incorporation 
from  the  Commonwealth  of  Massachusetts,  and  a  usual  place  of  business 
in  Bostonl\  that  each  society  habitually  maintains  agencies  and  solicits 
donations^n  Massachusetts,  and  each  claims  to  be  the  society  referred 
to  in  said  bequest,  and  forbids  the  plaintiffs  to  pay  the  amount  of  the) 
bequest  to  the  other ;  and  that  the  remainder  of  the  testator's  estate,  I 
to  be  disposed  of  under  the  residuary  bequest,  was  considerable.     The\ 
prayer  was,  that  the  two  societies  might  be  summoned  in  to  interplead.     I 

An  order  having  been  passed  for  the  two  societies  to  interplead,  both 
societies  appeared  and  filed  answers,  setting  forth  the  grounds  of  their 
respective  claims. 

The  second  case  was  an  action  of  contract,  brought  in  this  Court  by 
the  American  Tract  Society  established  in  Boston,  against  the  adminis- 
trator with  the  will  annexed  of  Elnathan  Jones,  to  recover  the  amount 
of  a  legacy,  bequeathed  under  the  following  clause  of  the  will :  "  Fifth, 
I  give  and  bequeath  to  the  American  Tract  Society  the  sum  of  one 
thousand  dollars,  for  the  use  of  said  society,  their  successors  and  as- 
signs forever."  The  answer  denied  that  the  said  legacy  was  given  to 
the  plaintiffs,  and  averred  that  it  was  given  to  another  society'  of  the 
same  name,  established  in  New  York,  which  was  the  society  intended  | 
by  the  testator. 

It  was  ordered,  by  consent  of  parties,  that  all  the  testimonj'  in  both 
of  the  suits  should  be  taken  before  a  commissioner  and  reported  to  the 
Court,  and  that  the  causes  should  be  argued  upon  said  testimony  before 
the  whole  Court.  Voluminous  testimony  was  accordinglj^  taken  and 
reported,  portions  of  which  are  stated  in  the  opinion. 

£.  E.  Curtis  and  JE.  Merwin,  iov  the  Boston  Societj'.  I.  F.  Red- 
field  and  W.  A.  Herrick,  for  the  New  York  society,  and  De  Witt. 

BiGELOw,  C.  J.  There  is  no  contention  at  the  bar  as  to  the  princi- 
ples of  law  b3'  which  these  cases  are  to  be  determined.  Each  of  the 
clauses  in  the  wills  of  the  two  testators  by  which  bequests  are  given  to 
the  American  Tract  Society  is  on  its  face  clear  and  intelligible.  There 
is  no  ambiguity  or  uncertainty  in  the  language  of  the  instruments.  The 
purpose  or  object  for  which  the  testators  designed  to  give  a  portion  of 
their  estates  is  aptly  and  appropriately  designated.  We  are  not  called 
on  in  these  cases  to  give  an  interpretation  to  wills  where  the  words 
descriptive  of  the  -legatee  are  inapplicable  with  certainty  to  any  subject, 
and  parol  evidence  is  sought  to  be  introduced  for  the  purpose  of  render- 
ing intelligible  that  which  on  the  face  of  the  wills  is  uncertain  and  ob- 
scure. The  ambiguity  with  which  we  have  to  deal  arises  on  evidence 
of  extrinsic  facts.  It  is  the  existence  of  two  bodies  bearing  the  same 
corporate  name  as  that  inserted  in  the  wills,  which  renders  the  mean- 
ing of  the  bequests  doubtful.     The  ambiguity  is  therefore  latent,  and 
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on  well  established  principles  it  can  be  helped  and  explained  by  evi- 
dence dehors  the  instruments.  Such  evidence  does  not  vary  the  written 
language.  It  pnly  enables  the  Court  to  reject  one  of  the  two  subjects 
to  which  the  description  applies,  and  to  ascertain  which  of  them  the 
testator  understood  to  be  signified  by  the  words  used  in  the  will.  It  is 
necessarily  assumed  in  all  cases  where  such  latent  ambiguity  arises  in 
the  interpretation  of  a  will  by  the  existence  of  two  persons  or  objects 
which  answer  the  description  given  by  the  testator,  that  he  was  ignorant 
of  the  fact  or  did  not  remember  that  the  two  were  known  and  called  by 
the  same  name.  This  assumption  rests  on  the  ground  that  it  is  reason- 
able to  suppose  that  if  the  testator  had  known  of  the  existence  of  two 
objects  bearing  the  same  name,  he  would  have  made  the  description 
more  definite,  so  as  to  remove  the  ambiguity.  The  law  permits  oral 
evidence  to  be  introduced  in  such  cases  for  the  purpose  of  showing 
which  subject  was  known  to  the  testator,  or  which  he  had  in  mind  when 
he  inserted  the  name  in  his  will.  "Wigram  on  Extrinsic  Evidence,  ss.  150, 
181.  Doe  V.  Meds,  2  M.  &  "W.  129,  139  ;  Hiscocks  v.  Hiscocks,  5 
M.  &  W.  363 ;  Eichardson  v.  Watson,  4  B.  &  Ad.  800 ;  1  Greenl. 
Ev.  s.  290. 

In  looking  into  the  evidence  which  has  been  adduced  in  the  suit  in 
equity  to  show  the  intent  of  the  testator,  Luman  Pease,  in  giving  to  the 
American  Tract  Society  a  portion  of  the  residue  of  his  estate,  in  order 
to  ascertain  which  of  the  two  corporations  bearing  that  name  he  under- 
stood to  be  designated  by  the  words  of  the  will,  it  seems  to  us  to  be 
clearlj'  proved  that  he  had  in  his  mind  at  the  time  of  executing  the 
instrument  the  corporation  established  and  carrying  on  business  in  the 
city  of  New  York,  under  the  laws  of  the  State  of  New  York,  by  whichll 
a  corporation  of  that  name  was  created.  This  is  clearly  proved  by  the^ 
testimony  of  the  scrivener  by  whom  the  will  was  written.  It  is  not  de- 
nied by  the  learned  counsel  who  represent  the  American  Tract  Society 
established  in  Boston,  that  the  testimony  of  this  witness  is  decisive 
against  their  claim  to  the  legacy  of  Mr.  Pease,  if  it  is  worthy  of  credit. 
Various  reasons  have  been  urged  by  them,  mainly  drawn  from  the 
nature  of  the  evidence  given  by  the  witness,  and  the  tenor  of  the 
answers  made  by  him  to  certain  interrogatories,  which  they  contend 
lead  to  the  conclusion  that  his  testimony  is  to  be  greatly  distrusted,  if 
not  rejected  altogether.  But  after  careful  consideration,  we  cannot 
come  to  this  result.  There  is  no  inherent  improbability  in  the  state- 
ments of  the  witness,  and  no  palpable  evasion  or  equivocation  in  his 
answers.  Nor  are  we  able  to  see  that  there  is  any  alternative  between 
a  total  rejection  of  his  evidence,  on  the  ground  that  he  has  wilfully 
testified  falselj',  or  an  absolute  acceptance  of  it  as  a  truthful  statement 
of  facts.  We  cannot  adopt  the  first  branch  of  this  alternative,  because 
there  is  no  apparent  Ireason  for  the  belief  that  the  witness  has  committed 
perjur}'  in  relation  to  a  matter  in  which  he  has  no  personal  interest,  and 
concerning  which  no  bias  or  prejudice  in  his  mind  is  shown  to  exist. 
This  consideration  is  strengtliened  by  the  fact  that  the  testimony  of  the 
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widow  of  the  testator,  and  of  other  persons  who  were  acquainted  with 
him  and  knew  his  opinions  on  certain  subjects  which  would  tend  to 
create  in  his  mind  a  favorable  regard  for  the  Tract  Society  in  New  York,  | 
confirms  the  statement  of  the  scrivener  that  he  intended  that  society  toj 
be  the  object  of  his  bounty.  Taking  the  whole  evidence  into  view,  we 
are  of  opinion  that  a  decree  must  be  entered  in  the  suit  in  equity  that 
the  American  Tract  Society  of  New  York  is  entitled  to  receive  the  be- 
quest given  by  the  seventh  clause  of  the  testator's  will. 

The  question  raised  in  the  suit  at  law  as  to  the  intent  of  the  testator, 
Jones,  in  making  a  bequest  to  the  American  Tract  Societ}',  is  more 
diificult  of  solution.  There  is  no  direct  evidence  concerning  that  inten- 
tion, and  no  facts  are  proved  by  either  party  from  which  it  can  be  con- 
clusively inferred.  So  far  as  there  is  any  evidence  in  the  case  bearing 
on  the  question,  it  tends  to  prove  that  the  testator  had  knowledge  of  the 
existence  of  the  society  in  Boston,  and  had  often  contributed  to  its  I 
funds.  But  there  is  no-  evidence  to  show  that  he  was  aware  of  the ' 
existence  of  a  distinct  societj'  bearing  the  same  name  in  the  city  of  New 
York.  In  this  state  of  the  evidence,  it  is  material  to  bear  in  mind  that 
the  American  Tract  Society  in  Boston  was  incorporated  by  the  legisla- 
ture of  this  Commonwealth  many  j'ears  prior  to  the  grant  of  an  act  of 
incorporation  to  the  society  of  the  same  name  established  in  New  York, 
under  the  laws  of  that  State  ;  that  the  society  in  Boston,  from  the  date 
of  its  charter  in  1825  to  the  time  of  the  death  of  the  testator,  had 
regularl}-  kept  up  its  corporate  organization,  elected  ofHcers  annually, 
held  public  anniversary  meetings,  maintained  a  regular  place  for  the 
transaction  of  business  in  Boston,  constantly  solicited  and  received  con- 
tributions of  money  in  the  churches  and  from  individuals  throughout 
the  larger  part  of  the  State  of  Massachusetts  and  in  other  New  England 
States,  and  has  continued  without  intermission  to  prosecute,  under  its 
corporate  name,  the  religious  and  charitable  objects  for  which  it  was 
established,  during  the  whole  period  of  its  existence  as  a  corporation. 
Taking  all  these  facts  into  consideration,  we  cannot  doubt  as  to  the  re- 
sult to  which  it  is  our  duty  to  come.  The  testator  was  a  citizen  of 
Massachusetts,  domiciled  and  residing  here  at  the  time  of  the  execution 
of  his  will,  and  at  his  death.  He  makes  a  iiequest  to  an  association  or 
corporation,  designating  it  bj'  the  legal  name  of  a  body  corporate  es- 
tablished, orgahized,  and  carrying  on  business  as  a  corporation  under 
and  by  virtue  of  the  laws  of  Massachusetts,  of  the  existence  of  which 
there  is  evidence  tending  to  prove  he  was  aware,  and  to  which  during 
his  lifetime  there  is  reason  to  believe  he  had  made  contributions  in 
money.  The  reasonable  and  just  inference  from  these  facts  and  circum- 
stances, in  the  absence  of  controlling  evidence,  seems  to  us  to  be  that 
the  testator  intended  his  bequest  to  be  for  the  use  and  benefit  of  such 
domestic  corporation,  and  not 'of  a  foreign  corporation  created  and 
organized  and  having  its  place  of  business  in  another  State,  of  the 
actual  existence  of  which  there  is  no  certain  or  positive  evidence  that 
he  had  any  knowledge. 
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* 
We  have  examined  and  considered  with  great  care  the  large  mass  of 
evidence  introduced  by  the  parties  concerning  the  connection  and 
affiliation  of  the  society'  in  Boston  with  that  of  New  Yorlc.  Taking  it 
all  together,  and  giving  to  it  the  full  measure  of  influence  to  which  it  is 
entitled,  we  are  constrained  to  say  that  it  fails  to  control  the  inference 
above  stated,  or  to  satisfy  our  minds,  either  as  a  matter  of  intention  or 
of  construction,  that  the  testator  did  design  to  make  a  gift  to  the  New 
York  society,  or  that  he  did  not  contemplate  that  his  bequest  was  to 
be  for  the  use  and  benefit  of  the  society  at  Boston.  We  are,  therefore, 
all  of  opinion  that  in  the  action  at  law  the  plaintiffs  are  entitled  to 
recover  the  amount  of  the  legacy ;  and  that  judgment  must  be  entered 
therefor  against  the  administrator  accordingly. 
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CHAPTER  V. 
WITNESSES.i 


SECTION  I. 

competency. 
Note. 

Witnesses  in  court  were  always  put  under  oath,  and,  accordingly,  were  always  re- 
quired to  have  that  amount  of  maturity,  sense,  and  religious  belief  which  the  act  of 
swearing  presupposes.  Other  qualifications  were  necessary.  The  jury  were  witnesses, 
and  of  them  we  are  early  told  that  they  were  challengeable  for  the  same  causes  as  wit- 
nesses in  the  ecclesiastical  courts  (Glanville  ii.,  c.  12)  ;  Bracton  (fol.  85)  enumerates  a 
number  of  these  causes,  such  as  having  been  convicted  of  perjury,  and  being  an  enemy 
or  intimate  friend  or  a  dependent  of  a  party  to  the  litigation  ;  and  he  adds  that  there 
are  others  <fe  quibiis  ad  prcesens  non  recolo?  It  was  natural  that,  in  general,  women 
should  be  excluded  from  the  jury. 

But  as  regards  witnesses  to  the  jury,  the  grounds  of  exclusion  were  much  less  rigid. 
The  use  of  such  witnesses  came  about  very  slowly.  There  was  indeed,  of  old,  a  prac- 
tice of  sending  out  with  the  jury  the  attesting  witnesses  to  deeds,  where  the  execution 
was  disputed ;  and  a  like  practice  in  some  other  cases,  e.  g.,  that  of  persons  present  at 
the  endowing  of  a  woman  at  the  church  door.  These  were  relics  of  a  very  ancient 
period.  Such  persons  had  to  .swear,  but  they  need  not,  in  general,  have  the  qualifi- 
cations required  of  the  jury.  Lib.  Ass.  34,  12  (1338).  Fortescue  (De  Laud.  c.  26), 
who  has  the  earliest  account  (about  1470)  of  witnesses  testifying  regularly  to  the  jury, 
gives  no  information  as  to  any  ground  for  challenging  them.  But  Coke,  a  century 
and  a  third  later,  makes  certain  qualifications  of  the  assertion  of  the  older  judges,  that 
"  they  had  not  seen  witnesses  challenged."  He  mentions  as  grounds  of  exclusion, 
legal  infamy,  being  an  "infidel,"  of  non-sane  memory,  "not  of  discretion,"  a  party 
interested,  "or  the  like."  And  he  says  that  "it  hath  been  resolved  by  the  justices 
[in  1612]  that  a  wife  cannot  be  produced  either  against  or  for  her  husband,  q^ia  sunt 
dux  ani/nuB  in  carne  una."  He  also  points  out  that  "he  that  challengeth  a  right  in 
the  thing  in  demand  cannot  be  a  witness." 

Here  are  the  outlines  of  the  subsequent  tests  for  the  competency  of  witnesses. 
They  were  much  refined  upon,  particularly  the  excluding  ground  of  interest ;  and  gi'eat 
inconveniences  resulted.  At  last  in  the  fourth  and  fifth  decades  of  the  present  century, 
in  England,  nearly  all  objections  to  competency  were  abolished,  or  turned  into  matters 
of  privilege.  Similar  changes,  a  little  later,  were  widely  made  in  this  country.  To- 
day the  only  grounds  of  general  incompetency  in  England  appear  to  be  those  of  natural 
inability,  i.  e.,  extreme  youth  or  mental  incapacity  or  disorder.  But  in  criminal 
cases  the  accused  person  and  the  wife  or  husband  are  still,  as  a  general  rule,  incom- 
petent there.  (Steph.  Dig.  Ev.  Arts.  106-108.)  This  last  incompetency  is  largely 
abolished  in  this  country  ;  the  accused  and  the  husband  or  wife  have  merely  a  privi- 
lege of  silence.     There  is  but  little  general  incompetency  of  witnesses  here,  other 

1  See  Best,  Ev.  s.  100 ;  Steph.  Dig.  Ev.  Art.  62.  —  Ed. 

2  See  Ayliffe,  Par.  Jur.  Can.  Ang.  (1st  ed.)  536,  or  Oughton,  Ordo  Jud.  (1738)  156  ; 
and  compare  the  causes  of  challenge  to  jurors  in  3  Bl.  Com.  361-364.  —  Ed. 
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than  what  vests  on  natural  inability ;  but  the  statutes  of  our  different  jurisdictions 
vary.  As  thorough  a  piece  of  work  as  any  is  the  statute  of  Massachusetts,  which  is 
given  below.  It  will  be  noticed  that  it  wholly  abolishes  incompetency,  —  unless  the 
protection  secured  to  marital  communications  be  regarded  as  an  exception.  The  Eng- 
lish statute  (16  &  17  Vict.  o.  83,  s.  3)  puts  these  on  the  footing  of  privilege.  In 
abolishing  incompetency  for  lack  of  religious  belief,  and  for  being  convicted  of  an  in- 
famous crime,  it  is  commonly  provided  (as  in  Mass.  Pub.  St.  c.  1*69,  ss.  17  &  19),  that 
these  may  be  shown,  as  bearing  upon  the  witness's  credibility.  On  ordinary  common- 
law  principles  this  may  be  done  as  regards  interest  or  a  close  relation  of  any  sort  to  the 
party  to  the  litigation.  The  old  tests  of  competency  are,  probably,  not  generally  abol- 
ished, as  regards  the  attesting  witnesses  to  wills.    See  e.  g.  Mass.  Pub.  St.  c.  169,  s.  21. 

The  Massachusetts  statute  is  as  follows:  "N"o  person  of  sufficient  understanding, 
whether  a  party  or  otherwise,  shall  be  excluded  from  giving  evidence  as  a  witness  in 
any  proceeding,  civil  or  criminal,  in  court,  or  before  a  person  having  authority  to  re- 
ceive evidence,  except  in  the  following  cases  :  — 

"  first.  Neither  husband  nor  wife  shall  be  allowed  to  testify  as  to  private  conversa- 
tions with  each  other. 

"  Second.  Neither  husband  nor  wife  shall  be  compelled  to  be  a  witness  on  any  trial 
upon  any  indictment,  complaint,  or  other  criminal  proceeding  against  the  other. 

"Third.  In  the  trial  of  all  indictments,  complaints,  and  other  proceedings  against 
persons  charged  with  the  commission  of  crimes  or  offences,  a  person  so  chai'ged  shall, 
at  his  own  request,  but  not  otherwise,  be  deemed  a  competent  witness  ;  and  his  neglect 
or  refusal  to  testify  shall  not  create  any  presumption  against  him.  "  —  Pub.  St.  Mass. 
c.  169,  s.  18. 

NUMBER  OF  WITNESSES,   AND  COEEOBOBATION. 

There  are  various  indications  in  our  older  law  that  the  principle  of  the  Eoman  sys- 
tem, testis  unus  testis  nullus,  was  formerly  recognized  in  England  ;  see  e.  g.  Best,  Ev. 
ss.  612-614,  and  compare  argument  of  counsel  in  Wamhough  v.  Schank,  1  Pennington, 
N.  J.  229  (1807).  But  it  is  an  indirect  result  of  trial  by  jury  that,  as  a  rule,  no  par- 
ticular number  of  witnesses  is  required  in  our  law  ;  for  many  centuries,'  indeed,  as  we 
have  noticed,  none  at  all  were  needed. 

"It  is  then  abundantly  plain  that  by  this  time  [the  middle  of  the  fifteenth  cen- 
tury] witnesses  could  testify  in  open  court  to  the  jury.  That  this  was  by  no  means 
freely  done  seems  also  plain.  Furthermore,  it  is  pretty  certain  that  this  feature  of  a 
jury  trial,  in  our  day  so  conspicuous  and  indispensable,  was  then  but  little  considered 
and  of  small  importance.  We  see  this  in  the  valuable  and  very  interesting  book  of 
Fortescue,  'De  Laudibus  Legum  Anglim,'  written  in  Latin,  not  long,  probably,  before 
1470.  Fortescue  had  been  Chief  Justice  of  the  King's  Bench  from  1442-1460  ;  after 
being  in  exile  with  the  queen  and  son  of  Henry  VI.,  he  returned  to  England,  and  was 
alive  as  late  as  1476,  —  dying,  it  is  said,  at  the  age  of  ninety.  In  this  book,  which  is 
written  in  the  form  of  a  dialogue  between  the  Prince  of  Wales  in  exile  and  '  a  certain 
grave  old  knight,  his  father's  Chancellor,  at  that  time  in  banishment  with  him,'  the 
excellence  of  English  laws  is  set  forth,  as  compared  with  the  'civil  law,'  i.  e.,  the 
law  of  other  European  countries,  founded  on  the  Eoman  system.  The  first  point  in 
this  comparison  is  the  method  of  determining  controversies  of  fact  ;  more  than  a  quar- 
ter of  the  book  is  taken  up  with  showing  how  much  better,  in  this  respect,  the  Eng- 
lish system  is  than  that  of  the  Continent,  whore  two  witnesses  are  enough.  '  Slender, 
indeed,  in  resource  must  he  be  thought,  and  of  less  industry,  who  out  of  all  the  men  he 
knows  cannot  find  two  so  void  of  conscience  and  truth  as  to  be  willing  for  fear,  favor, 
or  advantage  to  go  counter  to  the  truth  in  anything.  .  .  .  Who  then  can  live  secure 
in  property  or  per.son  under  law  like  this,  giving  such  aid  to  any  one  who  would  harm 
him.'  (c.  21.)  Under  that  system  (c.  23),  justice  constantly  fails  fromthe  death  or 
failure  of  witnesses.  In  England,  on  the  other  hand  (cc  25,  26),  the  witnesses  mnst  be 
twelve  ;  they  are  chosen  by  a  public  official  of  high  standing,  acting  Under  oath,  from 


1072  LOGAN   V.    UNITED   STATES.  [CHAP.  V. 

among  persons  of  the  neighborhood  where  the  matter  in  question  is  supposed  to  exist 
or  take  place,  meil  of  property,  indifferent  between  the  parties,  subject  to  challenge  by 
both,  acting  under  oath.  They  are  informed  of  the  controversy  by  the  Court,  and  the 
parties  or  their  counsel,  and  their  witnesses;  and  confer  together  afterwards  privately 
and  with  deliberation,  and  return  and  give  their  answer  publicly  in  Court.  ... 

"  In  this  account  it  is  obvious  how  great  a  figure  that  old  quality  of  the  jury  still 
plays,  which  made  them  witnesses  ;  it  is  the  chief  thing.  The  point  of  all  this  elabo- 
rate contrast  is  the  greater  number  and  better  quality  of  the  English  witnesses,  and  the 
greater  security  there  is  in  the  impartial  methods  of  procuring  them.  While  they  may 
be  informed  by  other  witnesses,  produced  by  either  party,  yet  they  know  already  what 
is  to  be  told  them.  One  remarks  the  small  place  that  these  informing  witnesses  have 
in  the  picture.  The  point  of  view  here  referred  to  clearly  appears  in  what  follows. 
By  and  by  the  prince  is  wholly  satisfied  of  the  excellence  of  the  English  law,  one 
scruple  only  remaining.  The  Scriptures  say  that  '  the  testimony  of  two  men  is  true,' 
and  '  bring  with  you  one  or  two,  so  that  in  the  mouth  of  two  or  three  every  word  be 
established.'  If  the  Lord  says  two  or  three,  why  require  more  ?  No  one  can  get  any 
better  or  other  foundation  than  the  Lord  has  set.  This  is  what  troubles  me  a  little,  — 
hec  sunt,  Oancellarie,  que  aliquantulum  me  contwriant.  The  Chancellor  is  ready  with 
his  answer  :  If  the  testimony  of  two  is  true,  a  fortiori  that  of  twelve  should  be  thought 
true  ;  according  to  the  rule,  Plus  semper  in  se  continet  quod  est  minus.  AU  that  the 
Scriptures  mean,  he  goes  on,  is  that  not  less  than  two  shall  serve.  '  In  no  case  can 
this  mode  of  proceeding  fail  for  lack  of  witnesses  ;  nor  can  the  testimony  of  witnesses, 
if  there  be  any,  fail  of  its  due  effect,  &c.' "  — The  Juey  and  its  Development,  5 
Harv.  Law  Rev.  360-361. 

"The  statutes  of  the  sixteenth  and  seventeenth  centuries  requiring  two  accusers 
and  two  witnesses  in  certain  cases  were  a  limitation  upon  the  power  of  the  jury  ;  be- 
fore, they  need  have  no  witnesses  at  all."  —  lb.  387. 

As  regards  the  special  rules  in  treason  and  perjury,  and  the  provisions  of  particular 
statutes  ;  the  amount  and  nature  of  the  support  that  the  witnesses  must  furnish  to 
each  other,  where  more  than  one  are  I'equired  ;  and  the  rule  about  accomplices,  and 
the  nature  and  amount  of  the  corroboration  required  where  it  is  required  at  all, 
see  Best,  Ev.  b.  596,  note  1  (Chamberlayne's  ed.)  ;  Stephen's  Dig.  Ev.  Art.  121, 
122,  and  notes  (Chase's  ed.)  ;  1  Greenl.  Ev.  s.  381 ;  Com.  v.  Bolmes,  127  Mass.  424  ; 
People  V.  Houghkerk,  fa  N".  Y.  149  ;  U.  S.  v.  Wood,\i  Pet.  430  ;  1  Greenl.  Ev.  s. 
257  ;  3  ib.  s.  198  ;  Com.  v.  Douglass,  5  Met.  241  ;  1  Greenl.  Ev.  s.  235  ;  3  ib.  ss.  246, 
248  ;  11.  V.  MeCafferty,  Ir.  Eep.  1  Com.  L.  363  ;  s.  c.  10  Cox  C.  C.  603.  Compare  2 
Hale,  PI.  Or.  289,  aa  to  his  practice  under  St.  James  I.  c.  27,  relating  to  concealing  the 
birth  of  bastards.  —  Ed. 


{A.)     THE  RULE  IN  THE  FEDERAL   COURTS. 

LOGAN  V.  UNITED   STATES. 

Supreme  Court  of  the  United  States.     1892. 
[Repm-Ud  144  U.  S.  263.]  i 

Error  to  the  Circuit  Court  of  tiie  United  States  for  the  Northern 
District  of  Texas. 

[The  defendants  were  indicted  for  a  statutory  conspiracy  and  murder 
ill  pursuance  thereof,  and  were  found  guilty  of  the  former  and  duly  sen- 
tenced ;  and  thereupon  they  sued  out  a  writ  of  error.] 

1  A  part  of  the  case  is  omitted. 
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At  the  trial,  .  .  .  Phlete  A.  Martin  and  one  Spear,  offered  as  wit- 
nesses by  the  government,  were  shown,  by  certified  copies  of  the  records 
produced  and  exhibited  to  them,  to  have  been  convicted  and  sentenced 
for"" felony.  Martin  was  convicted,  in  the  Superior  Court  of  Iredell 
County,  in  the  State  of  North  Carolina,  of  felonious  homicide,  and  was 
sentenced  in  August,  1883,  to  imprisonment  for  six  months  in  the 
county  jail,  and  served  out  his  sentence.  Spear  was  convicted,  in  the 
District  Court  of  Tarrant  County  in  the  State  of  Texas,  of  two  lar- 
cenies, which  were  felonies  by  the  law  of  Texas,  and  was  sentenced  in 
January,  1883,  to  two  terms  of  imprisonment  of  two  years  each,  and 
served  out  his  sentence ;  and  the  government  offered  and  read  in  evi- 
dence "a  full  proclamation  of  pardon  "  of  those  offences,  issued  to 
Spear  by  the  Governor  of  Texas  in  Ma}-,  1889. 

The  defendants  objected  to  each  of  these  two  witnesses  testif3-ing, 
"  because  under  the  laws  of  Texas  they  are  incompetent  to  testify 
under  and  by  virtue  of  an  express  statute,  and  because  the  offences 
for  which  they  were  convicted  being  infamous  crimes,  they  are  incom- 
petent to  testify  in  the  United  States  Court  held  within  the  State  of 
Texas ; "  and  the  defendants  further  objected  to  the  proclamation  of 
pardon  issued  by  the  Governor  of  Texas  to  Spear,  "  because,  said  par- 
don was  issued  to  him  after  he  had  served  his  full  time  required  in  said 
judgment  and  sentence,  and  because  the  facts  about  which  he  was 
called  to  testify  came  to  his  knowledge  after  said  judgment  of  convic- 
tion and  sentence  and  before  the  issue  of  said  proclamation  of  pardon, 
and  because  said  proclamation  of  pardon  cannot  have  the  retroactive 
effect  of  rendering  said  witness  competent  to  testifj-  to  facts  which, 
when  they  came  to  his  knowledge,  he  was  incompetent  to  testify  to." 

The  Court  overruled  all  these  objections,  and  admitted  the  testimon}' 
of  both  witnesses  to  material  facts  ;  and  afterwards  instructed  the  jurj^ 
that  they  were  competent,  and  that  the  convictions  and  sentences  af- 
fected their  credibility  only.  The  defendants  excepted  to  the  admission 
of  this  evidence,  and  to  the  instruction  of  tlie  Court  thereon.  .  .  . 

Mr.  Jerome  C.  Kearhy  and  Mr.  A.  H.  Garland  (with  whom  was 
Mr.  H.  Ji  May  on  the  brief),  for  plaintiffs  in  error. 

Mr.  Solicitor-  General,  for  defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  Court.  .  .  . 

6.  In  support  of  the  objection  to  the  competency  of  the  two  witnesses 
who  had  been  previously  convicted  and  sentenced  for  felony,  the  one  in 
North  Carolina,  and  the  other  in  Texas,  the  plaintiffs  in  error  relied 
on  article  730  of  the  Texas  Code  of  Criminal  Procedure  of  1879,  which 
makes  incompetent  to  testify  in  criminal  cases  "  all  persons  who  have  been 
or  may  be  convicted  of  felony  in  this  State  or  in  any  other  jurisdiction, 
unless  such  conviction  has  been  legally  set  aside,  or  unless  the  convict 
has  been  legally  pardoned  for  the  crime  of  which  he  was  convicted." 

By  an  act  of  the  Congress  of  the  Kepublic  of  Texas  of  December  20, 
1836,  §  41,  "  the  common  law  of  England,  as  now  practised  and  un- 
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derstood,  shall,  in  its  application  to  juries  and  to  evidence,  be  followed 
and  practised  bj'  the  Courts  of  this  Republic,  so  far  as  the  same  may 
not  be  inconsistent  with  this  act  or  any  other  law  passed  by  this  Con- 
gress." 1  Laws  of  Republic  of  Texas  (ed.  1838),  156.  That  act  was 
in  force  at  the  time  of  the  admission  of  Texas  into  the  Union  in  1845. 
The  first  act  of  the  State  of  Texas  on  the  incompetenc)'  of  witnesses  by 
reason  of  conviction  of  crime,  appears  to  have  been  the  statute  of  Feb- 
ruary 15,  1858,  c.  161,  by  which  all  persons  convicted  of  felonj-,  in 
Texas  or  elsewhere,  were  made  incompetent  to  testif3'  in  criminal  ac- 
tions, notwithstanding  a  pardon,  unless  their  competency  to  testify  had 
been  specifically  restored.  General  Laws  of  7th  Legislature  of  Texas, 
242  ;  Oldham  &  White's  Digest,  640.  That  provision  was  afterwards 
put  in  the  shape  in  which  it  stands  in  the  Code  of  1879,  above  cited. 

The  question  whether  the  existing  statute  of  the  State  of  Texas  upon 
this  subject  is  applicable  to  criminal  trials  in  the  Courts  of  the  United 
States  held  within  the  State,  depends  upon  the  construction  and  effect 
of  section  858  of  the  Revised  Statutes  of  the  United  States,  which  is  as 
follows  :  "In  the  Courts  of  the  United  States  no  witness  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to,  or  interested  in,  the  issue  tried :  provided,  that  in  ac- 
tions by  or  against  executors,  administrators,  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any  transaction  with,  or  state- 
ment bj',  the  testator,  intestate,  or  ward,  unless  called  to  testifj-  thereto 
bj-  the  opposite  part}',  or  required  to  testif}'  thereto  by  the  Court.  In  all 
other  respects  the  laws  of  the  State  in  which  the  Court  is  held  shall  be 
the  rules  of  decision  as  to  the  competency  of  witnesses  in  the  Courts  of 
the  United  States  in  trials  at  common  law,  and  in  equitj'  and  admiralt}'." 

In  the  provision  at  the  beginning  of  this  section,  that  "  in  the  Courts 
of  the  United  States  no  witness  shall  be  excluded  in  any  action  on  ac- 
count of  color,  or  in  any  civil  action  because  he  is  g.  party  to,  or  inter- 
ested in,  the  issue  tried,"  the  distinction  between  "  any  civil  action" 
in  the  second  clause,  and  "  any  action  "  in  the  first  clause,  shows  that 
the  first  clause  was  intended  to  include  criminal  actions,  or,  as  they  are 
more  commonly  called,  criminal  cases,  while  the  second  clause  was  in 
terms  restricted  to  civil  actions  only.  Green  v.  United  States,  9  Wall. 
655,  658.  And  were  the  whole  section  to  be  considered  b}'  itself,  with- 
out reference  to  previous  statutes  and  decisions,  "  trials  at  common 
law,"  in  the  final  clause  of  the  section,  might  also  be  held  to  include 
trials  in  criminal  as  well  as  in  civil  cases. 

But  the  history  of  congressional  legislation  and  judicial  exposition 
on  this  subject  renders  such  a  construction  impossible. 

By  the  Judiciary  Act  of  September  24,  1789,  c.  20,  §  34,  it  was  en- 
acted "  that  the  laws  of  the  several  States,  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  Courts  of  the  United  States  in  cases  where  they  apply." 
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1  Stat.  92.1  Although  that  section  stood  between  two  sections  clearly 
applicable  to  criminal  cases,  it  was  adjudged  by  this  Court  at  December 
Term,  1851,  upon  a  certificate  of  division  of  opinion  in  the  Circuit 
Court,  directly  presenting  the  question,  that  the  section  did  not  in- 
clude criminal  trials,  or  leave  to  the  States  the  power  to  prescribe  and 
change  from  time  to  time  the  rules  of  evidence  in  trials  in  the  Courts 
of  the  United  States  for  offences  against  the  United  States.  Chief 
Justice  Taney,  delivering  the  unanimous  judgment  of  the  Court,  said : 
"  The  language  of  this  section  cannot  upon  any  fair  construction  be 
extended  beyond  civil  cases  at  common  law,  as  contradistinguished 
from  suits  in  equity.  So  far  as  concerns  rights  of  property,  it  is  the 
only  rule  that  could  be  adopted  by  the  Courts  of  the  United  States,  and 
the  only  one  that  Congress  had  the  power  to  establish.  And  the  sec- 
tion above  quoted  was  merely  intended  to  confer  on  the  Courts  of  the 
United  States  the  jurisdiction  necessary  to  enable  them  to  administer 
the  laws  of  the  States.  But  it  could  not  be  supposed,  without  very 
plain  words  to  show  it,  that  Congress  intended  to  give  to  the  States 
the  power  of  prescribing  the  rules  of  evidence  in  trials  for  offences 
against  the  United  States.  For  this  construction  would  in  effect  place 
the  criminal  jurisprudence  of  one  sovereignty  under  the  control  of 
another.  It  is  evident  that  such  could  not  be  the  design  of  this  act 
of  Congress."  "  The  law  by  which,  in  the  opinion  of  this  Court,  the 
admissibility  of  testimony  in  criminal  cases  must  be  determined  is  the 
law  of  the  State,  as  it  was  when  the  Courts  of  the  United  States  were 
established  by  the  Judiciary  Act  of  1789."  "  The  Courts  of  the  United 
States  have  uniformly  acted  upon  this  construction  of  these  acts  of 
Congress,  and  it  has  thus  been  sanctioned  by  a  practice  of  sixty  j-ears." 
United  States  v.  Eeid,  12  How.  361,  363,  366.^ 

^  In  Conn.  Life  Ins.  Go.  v.  Un.  Trust  Co.,  112  U.  S.  250,  on  the  trial  of  a  civil  ac- 
tion in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
in  holding  that  the  law  of  New  York,  as  to  the  privilege  of  a  medical  man,  should 
govern  the  trial,  the  Court  {Haklan,  J.)  said:  "This  [s.  34  of  the  Judiciary  Act 
of  1789,  now  embodied  in  B.  S.  s.  721]  has  heen  uniformly  construed  as  requiring 
the  courts  of  the  Union,  in  the  trial  of  all  civil  cases  at  common  law,  not  within  the 
exceptions  named,  to  observe,  as  rules  of  decision,  the  rules  of  evidence  prescribed  by 
the  laws  of  the  States  in  which  such  courts  are  held."     [Citing  various  cases.]  —  Ed. 

2  In  his  "Jurisdiction  of  the  United  States  Courts  "  (p.  244),  Mr.  Justice  Curtis 
says:  " This  decision,  as  far  as  it  goes,  is  satisfactory  and  sufficient;  but  it  applies 
only  to  those  thirteen  States  which  came  into  the  Union  at  the  time  of  the  formation 
of  the  Constitution,  —  or,  in  truth,  to  but  eleven,  which  came  in  when  the  Constitu- 
tion went  into  operation,  though  they  have  usually  been  called  the  thirteen  States.  It 
does  not  apply  to  any  that  have  come  in  since  ;  and  I  am  unable  to  tell  j'ou  what  the 
rules  of  evidence  in  criminal  trials  are,  other  than  the  rules  of  the  State  where  the  trial 
is  had,  and  within  whose  limits  the  trial  is  had.  Certainly,  it  is  so  in  all  the  original 
States,  and  although  there  has  been  no  decision  going  beyond  that,  some  of  the  con- 
siderations which  led  to  that  decision  in  the  case  of  The  United  States  v.  Reid  would 
be  applicable  even  to  States  admitted  into  the  Union  since  that  trial ;  and  I  should 
suppose  the  safer  rule  would  be  to  consider  that,  in  criminal  trials,  you  are  to  look  to 
the  laws  of  the  State,  except  so  far  as  you  find  they  have  been  modified  in  any  way  by 
acts  of  Congress." 

-See  ib.  Lecture  IX.  passim.  —  Ed. 
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In  1862  Congress  enacted  that  "  the  laws  of  the  State  in  which  the 
Court  shall  be  held  shall  be  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  the  Courts  of  the  United  Stated  in  trials  at  common 
law,  in  equity,  and  in  admiraltj-.''  12  Stat.  588.  Bj-  a  familiar  rule, 
the  words  "  trials  at  common  law  "  in  this  statute  are  to  receive  the 
construction  which  had  been  judicially  given  to  the  same  words  in  the 
earlier  statute  relating  to  the  same  subject.  The  Abhotsford,  98  U.  S.' 
440 ;  United  States  v.  Mooney,  116  U.  S.  104  ;  In  re  Louisville  Un- 
derwriters, 134  U.  S.  488.  They  have  received  that  construction  in 
several  of  the  Circuit  Courts.  United  States  v.  Hawthorne,  1  Dillon, 
422;  United  States  w .  Brown,  1  Saw3-er,  531,  538;  United  States  v. 
Black,  1  Fox,  570,  571.  The  question  has  not  come  before  this  Court, 
probably  because  there  never  was  a  division  of  opinion  upon  it  in  a 
Circuit  Court,  which  was  the  only  way,  until  verj'  recently,  in  which  it 
could  have  been  brought  up. 

The  provision,  "  that  in  the  Courts  of  the  United  States  there  shall 
be  no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil  actions 
because  he  is  a  party  to,  or  interested  in,  the  issue  tried,"  was  first 
introduced  in  1864  in  the  Sundry  Civil  Appropriation  Act  for  the  year 
ending  June  30,  1865,  as  a  proviso  to  a  section  making  an  appropri^ 
ation  for  bringing  counterfeiters  to  trial  and  punishment.  Act  of  July 
2,  1864,  c.  210,  §  3  ;  13  Stat.  351.  That  proviso,  as  already  suggested, 
included  criminal  cases  in  the  first  clause,  as  distinguished  from  the 
second.  But  it  had  no  tendency  to  bring  criminal  cases  within  the  gen- 
eral provision  of  the  Act  of  1862. 

The  proviso  as  to  actions  by  or  against  executors,  administrators,  or 
guardians  was  added,  by  way  of  amendment  to  section  3  of  the  appro- 
priation act  above  mentioned,  by  the  Act  of  March  3,  1865,  c.  113  ;  13 
Stat.  533.     This  proviso  had  evidently  no  relation  to  criminal  cases. 

The  combination  and  transposition  of  the  provisions  of  1862,  1864, 
and  1866  in  a  single  section  of  the  Eevised  Statutes,  putting  the  two 
provisos  of  the  later  statutes  first,  and  the  general  rule  of  the  earlier 
statute  last,  but  hardly  changing  the  words  of  either,  except  so  far  as 
necessarj-  to  connect  them  together,  cannot  be  held  to  have  altered  the 
scope  and  purpose  of  these  enactments,  or  of  any  of  them.  It  is  not 
to  be  inferred  that  Congress,  in  revising  and  consolidating  the  statutes, 
intended  to  change  their  effect  unless  an  intention  to  do  so  is  clearly 
expressed.  Potter  v.  National  Bank,  102  U.  S.  163;  McDonalds. 
Hovey,  110  U.  S.  619  ;    United  States  v.  Ryder,  110  U.  S.  729,  740. 

It  may  be  added  that  Congress  has  enacted  that  any  person  con- 
victed of  peijury,  or  subornation  of  perjury,  under  the  laws  of  the 
United  States,  shall  be  incapable  of  giving  testimony  in  any  Court  of 
the  United  States  until  the  judgment  is  reversed  (Rev.  Stat.  §§  5392, 
5393)  ;  and  has  made  specific  provisions  as  to  the  competency  of  wit- 
nesses in  criminal  cases,  bj'  permitting  a  defendant  in  any  criminal 
case  to  testify  on  the  trial  at  his  own  request ;  and  by  making  the  law- 
ful husband  or  wife  of  the  accused  a  competent  witness  in  any  prosecu- 
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tion  for  bigamj-,  polj-garay,  or  unlawful  cohabitation.  Act  of  March 
16,  1878,  c.  37  ;  20  Stat.  30  ;  Act  of  March  3,  1887,  c.  397  ;  24  Stat. 
635. 

For  the  reasons  above  stated,  the  provision  of  section  858  of  the  Re- 
vised Statutes  that  "  the  laws  of  the  State  in  which  the  Coilrt  is  held 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in  the 
Courts  of  the  United  States  in  trials  at  common  law  and  in  equity  and 
admiralty,"  has  no  application  to  criminal  trials  ;  and,  therefore,  the 
competency  of  witnesses  in  criminal  trials  in  the  Courts  of  the  United 
States  held  within  the  State  of  Texas  is  not  governed  by  a  statute  of 
the  State  which  was  first  enacted  in  1858,  but,  except  so  far  as  Con- 
gress has  made  specific  provisions  upon  the  subject,  is  governed  by  the 
common  law,  which,  as  has  been  seen,  was  the  law  of  Texas  before  the 
passage  of  that  statute  and  at  the  time  of  the  admission  of  Texas  into 
the  Union  as  a  State. 

At  common  law,  and  on  general  principles  of  jurisprudence,  when 
not  controlled  by  express  statute  giving  effect  within  the  State  which 
enacts  it  to  a  conviction  and  sentence  in  another  State,  such  conviction 
and  sentence  can  have  no  eflfect,  by  way  of  penalty,  or  of  personal  dis- 
ability or  disqualification,  beyond  the  limits  of  the  State  in  which  the 
judgment  is  rendered.  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265  ; 
Commonwealth  v.  Green,  17  Mass.  515  ;  Sims  v.  Sims,  75  N.  Y.  466  ; 
JVational  Trust  Co.  v.  Gleason,  77  N.  Y.  400 ;  Story  on  Conflict  of 
Laws,  s.  92 ;  1  Greenl.  Ev.  s.  376.  It  follows  that  the  conviction  of 
Martin,  in  North  Carolina  did  not  make  him  incompetent  to  testify  on 
the  trial  of  this  case. 

The  competency  of  Spear  to  testify  is  equally  clear.  He  was  con- 
victed and  sentenced  in  Texas  :  and  the  full  pardon  of  the  Governor  of 
the  State,  although  granted  after  he  had  served  out  his  term  of  im- 
prisonment, thenceforth  took  away  all  disqualifications  as  a  witness, 
and  restored  his  competency  to  testifj'  to  any  facts  within  his  knowl- 
edge, even  if  they  came  to  his  knowledge  before  his  disqualification  had 
been  removed  by  the  pardon.  Jioyd  v.  United  States,  142  U.  S.  450  ; 
United  States  v.  Jones  (before  Mr.  Justice  Thompson),  2  Wheeler 
Crim.  Gas.  451,  461 ;  Hunnicutt  v.  State,  18  Tex.  App.  498 ;  Thorn- 
ton V.  State,  20  Tex.  App.  519. 

Whether  the  conviction  of  either  witness  was  admissible  to  aflfect  his 
credibility  is  not  before  us,  because  the  ruling  on  that  question  was  in 
favor  of  the  plaintiffs  in  error.  .  .  . 

Judgment  reversed,  and  case  remanded  to  the  Circuit  Court,  with 
directions  to  set  aside  the  verdict  and  to  order  a  new  trial. 
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(B.)     THE  KULE  AT  COMMON  LAW. 

The  King  v.  Brasier,  Leach  (4th  ed.),  199  (1779).  This  was  a 
case  reserved  for  the  opinion  of  the  twelve  judges  by  Mr.  Justice  Bul- 
ler,  at  tlie  Spring  Assizes  for  Reading,  in  the  year  1779,  on  the  trial 
of  an  indictment  for  an  assault  with  intent  to  commit  a  rape  on  the 
body  of  Mary  Harris,  an  infant  under  seven  years  of  age. 

The  case  against  the  prisoner  was  proved  by  the  mother  of  the  child, 
and  by  another  woman  who  lodged  with  her,  to  whom  the  child,  im- 
mediately on  her  coming  home,  told  all  the  circumstances  of  the  injury 
which  had  been  done  to  her :  and  there  was  no  fact  or  circumstance  to 
confirm  the  information  which  the  child  had  given,  except  that  the 
prisoner  lodged  at  the  very  place  which  she  had  described,  and  that 
she  had  received  some  hurt,  and  that  she,  on  seeing  him  the  next  daj-, 
had  declared  that  he  was  the  man ;  but  she  was  not  sworn  or  produced 
as  a  witness  on  the  trial. 

The  prisoner  was  convicted;  but  the  judgment  was  respited,  on  a 
doubt,  created  by  a  marginal  note  to  a  case  in  Dyer's  Eeports ;  for 
these  notes,  having  been  made  by  Lord  Chief  Justice  Treby,  are  con- 
sidered of  great  weight  and  authority ;  and  it  was  submitted  to  the 
twelve  judges,  whether  this  evidence  was  sufficient  in  point  of  law. 

The  judges  assembled  at  Serjeants'-Inn  Hall,  29th  April,  1779,  were 
unanimously  of  opinion,  that  no  testimony  whatever  can  be  legally  re- 
ceived except  upon  oath ;  and  that  an  infant,  though  under  the  age  of 
seven  years,  may  be  sworn  in  a  criminal  prosecution,  provided  such 
infant  appears,  on  strict  examination  by  the  Court,  to  possess  a  suf- 
ficient knowledge  of  the  nature  and  consequences  of  an  oath,  for  tliere 
is  no  precise  or  fixed  rule  as  to  the  time  within  which  infants  are  ex- 
cluded from  giving  evidence  ;  but  their  admissibility  depends  upon  the 
sense  and  reason  they  entertain  of  the  danger  and  impiety  of  false- 
hood, which  is  to  be  collected  from  their  answers  to  questions  pro- 
pounded to  them  by  the  Court ;  but  if  they  are  found  incompetent  to 
take  an  oath,  their  testimony  cannot  be  received.  The  judges  deter- 
mined, therefore,  that  the  evidence  of  the  information  which  the  infant 
had  given  to  her  mother  and  the  other  witness,  ought  not  to  have  been 
received.     The  prisoner  received  a  pardon.^ 

1  The  practice  of  hearing  the  unsworn  statements  of  very  young  persons  is  men- 
tioned in  2  Hale,  PI.  Cr.  279  (before  1677).  The  old  practice  is  revived  by  the  Eng- 
lish statute  of  1885  (o.  69,  s.  4),  relating  to  the  defiling  of  girls  under  thirteen.  Similar 
statutes  In  this  country  do  not  revive  it,  e.  g.  Mass.  St.  1886,  u.  305.  Compare  State 
V.  Frindel,  58  Hun,  482  ;  McGufy.  State,  88  Ala.  147.  —Ed. 
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Court  op  Appeals  of  Virginia.     1874. 

[Eeported  25  Grat.  865.]  i 

BouLDiN,  J.,  delivered  the  opinioi)  of  the  Court.  .  .  . 

A  writ  of  error  was  awarded  by  this  Court  to  the  judgment  of  the 
Hustings  Court,  on  which  the  case  is  now  before  us. 

We  shall  consider  the  errors  relied  on  in  the  order  in  which  thej"^  have 
been  presented  at  the  bar.  The  first  error  assigned  is  the  refusal  of  the 
Court  to  set  aside  the  judgment  and  verdict  on  account  of  the  alleged 
insanity  of  the  witness,  Joseph  Mayo,  Jr. 

There  can  be  no  doubt,  that  the  rule  laid  down  by  Peake  in  his  work 
on  Evidence,  and  approved  by  the  Court  of  Errors  of  New  York  in  the 
case  of  Hartford  y.  Palmer,  16  Johns.  R.  143,  is  sound  and  reason- 
able, and  is  one,  as  said  by  the  Court  in  that  case,  "  which  cannot  fail 
to  command  the  respect  of  all  mankind;"  to  wit,  "that  all  persons 
who  are  examined  as  witnesses  must  be  fully  possessed  of  their  under- 
standing ;  that  is,  such  understanding  as  enables  them  to  retain  in 
memory  the  events  of  which  thej'  have  been  witnesses,  and  gives  them 
a  knowledge  of  right  and  wrong ;  that,  therefore,  idiots  and  lunatics, 
whilst  under  the  influence  of  their  malady,  not  possessing  their  share 
of  understanding,  are  excluded." 

It  will  be  seen,  then,  that  a  witness  is  not  excluded  by  this  rule, 
merelj'  because  he  is  a  lunatic.  That  is  not  enough  per  se  to  exclude 
him ;  but  he  must  at  the  time  of  his  examination  be  so  under  the  influ-. 
ence  of  his  malady  as  to  be  deprived  of  that  "  share  of  understanding  " 
which  is  necessary  to  enable  him  to  i-etain  in  memory  the  events  of 
which  he  has  been  witness,  and  gives  him  a  knowledge  of  right  and 
wrong.  If  at  the  time  of  his  examination  he  has  this  share  of  under- 
standing, he  is  competent.  That  is  the  test  of  competencj',  and  of  such 
competency  the  court  is  the  judge ;  whilst  the  weight  of  testimony  — 
the  credit  to  be  attached  to  it  —  is  left  to  the  jury. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  says,  "  It  was  once  held 
that  an  idiot  was  inadmissible,  and  so  of  a  lunatic.  It  is  now  settled, 
however,  that  in  all  cases,  either  an  idiot  or  lunatic  may  be  received,  if, 
in  the  discretion  of  the  Court,  he  appears  to  have  suflScient  understand- 
ing to  apprehend  the  obligation  of  an  oath,  and  to  be  able  to  give  a 
correct  answer  to  the  questions  put.  The  competency  is  to  be  deter- 
mined by  the  judge  trying  the  case,  upon  the  examination  of  the  wit- 
ness himself,  or  upon  the  testimony  of  third  persons."  1  Wharton's 
Crim.  Law,  s.  752,  and  cases  cited. 

In  the  case  of  the  Queen  v.  Sill,  20  Law  Journal,  n.  s.  p.  22 
(reported  also  in  5  Eng.  Law  &  Eq.  R.  647),  it  was  held  by  all  the 

1  A  part  of  the  case  is  omitted. 
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judges,  Ld.  Campbell,  C.  J.,  presiding,  that  the  mere  fact  of  insanity 
is  not  enough  per  se  to  exclude  a  witness.  The  judges  were  all  of 
opinion,  that  if  at  the  time  of  his  examination,  he  appeared  to  the 
judge  to  be  of  sufficient  intelligence  to  distinguish  between  right  and, 
wrong,  —  to  appreciate  the  nature  and  obligation  of  an  oath,  —  then  he 
was  admissible  ;  all  bej'ond  was  matter  affecting  the  weight  of  his  tes- 
timony and  his  credit  as  a  witness,  and  was  therefore  matter  for  the 
consideration  of  the  jurj'.  "  If,"  as  Coleridge,  J.,  says,  ibid.  p.  20, 
"  his  evidence  had  in  the  course  of  the  trial  been  so  tainted  with  in- 
sanity as  to  be  unworthy  of  credit,  it  was  the  proper  function  of  the 
jury  to  disregard  it,  and  not  to  act  upon  it." 

We  think  the  principle  of  law  in  such  cases,  as  above  laid  down,  fur- 
nishes a  sound  and  reasonable  rule.  The  question  then  before  this  Court 
is  not  whether  the  witness,  Joseph  Mayo,  Jr.,  was  or  was  not  a  lunatic ; 
whether  on  two  occasions,  shortly  before  his  examination,  he  was  not 
for  a  few  days  decidedly  insane  ;  whether  a  few  days  after  his  exami- 
nation he  was  not  in  the  same  condition  ;  or  whether  at  the  time  of  the 
motion  he  was  not,  and  is  not  still,  a  lunatic ;  all  of  which  we  incline 
to  believe  has  been  established  by  the  proofs  and  admissions  of  counsel, 
before  this  Court  in  argument.  This  we  say,  however,  is  not  the  ques- 
tion before  this  Court ;  for,  as  was  said  by  Judge  Stor}',  speaking  for 
all  the  judges  of  the  United  States  Supreme  Court  in  the  case  of  Evans 
V.  JSettick,  5  Wheat.  R.  470,  "a  person  being  subject  to  fits  of  derange- 
ment is  no  objection  either  to  his  competency  or  credibility  if  he  is  sane 
at  the  time  of  his  giving  his  testimony."  The  real  question  before  us 
is,  whether  on  Monday  and  Tuesday,  the  23d  and  24th  of  March,  1874, 
when,  as  a  witness  in  this  cause,  he  was  subjected  to  a  protracted  and 
searching  examination  and  cross-examination,  without  objection  to  his 
competency  from  any  quarter,  Joseph  Maj'o,  Jr.,  possessed  a  sufficient 
share  of  understanding  to  appreciate  the  nature  and  obligation  of  an 
oath  ;  to  distinguish  between  right  and  wrong  ;  to  remember  events,  of 
which  he  had  been  a  witness  ;  and  to  answer  intelligently  the  questions 
propounded  to  him.  If  he  then  possessed  that  degree  of  intelligence, 
we  think  he  was  competent.  The  learned  judge  who  presided  at  the 
trial,  and  whose  peculiar  province  it  was  to  decide  that  question,  was 
of  opinion  that  he  did  possess  the  requisite  share  of  understanding ; 
and  it  would  require  very  cogent  and  conclusive  proof  to  the  contrary 
to  induce  this  Court  to  interpose  under  such  circumstances.  But  we 
see  no  error  in  the  ruling  of  Judge  Guigon  on  the  motion.  With  all 
the  testimony  before  us,  we  fully  concur  with  him  in  the  opinion  that 
there  was  nothing  in  the  testimony  to  justify  the  exclusion  of  the  wit- 
ness, even  had  the  motion  been  made  before  his  examination.  But 
there  was  no  such  motion ;  and  in  deciding  this  question  we  have  the 
benefit  of  an  actual  examination  of  Col.  Ma3-o  as  a  witness  on  two  suc- 
cessive days,  —  the  whole  examination  relating  to  complicated  transac- 
tions of  a  delicate  and  painful  character ;  yet  during  that  protracted 
examination  nothing  occurred  which  excited  even  a  suspicion  of  insan- 


SECT.  I.]  OMICHUND  V.   BARKER.  1081 

ity  in  the  miud  of  the  plaintiff  in  error,  or  of  his  learned  and  astute 
counsel ;  although  they  did  think  that  he  was  under  the  influence  of 
stimulants ;  nor  upon  a  close  and  critical  review  of  his  testimony, 
since  it  was  given-,  have  they  been  able  to  point  the  Court  to  anything 
in  it  evincing  delusion  or  inconsistency,  any  want  of  intelligence,  or 
even  want  of  memory.  Whilst  on  the  other  hand  Judge  Guigon  certi- 
fies, that  although  evidently  drinking  deeply,  he, was  at  the  time  of  his 
examination  "  a  competent  and  proper  witness,  and  not  laboring  under 
any  mental  disability  whatever ;  "  that  "  his  mind  was  perfectly  clear,  hie 
appreciation  of  the  interrogatories  perfect,  his  answers  clear  and  intel- 
ligent, and  framed  in  language  unusuallj'  accurate  and  succinct,  giving 
a  better  and  clearer  idea  of  the  complicated  transactions  as  to  which 
he  deposed  than  anj'  other  witness  in  the  case."  The  testimony  of  the 
Commonwealth's  attorney,  and  of  the  five  jurors,  who,  among  others, 
were  examined,  was  substantially  to  the  same  effect.  This  testimony 
all  applied  to  Mayo's  state  of  mind  on  the  two  days  on  which  he  was 
examined  as  a  witness,  being  the  precise  time  at  which,  in  the  opinion 
of  this  Court,  it  was  material  to  ascertain  the  state  of  his  mind ;  and 
there  is,  in  our  opinion,  nothing  in  the  record  to  counteract  it,  or  to 
weaken  its  force.  We  are  of  opinion  therefore  that  the  motion  was 
properly  overruled;  .  .  .  Judgment  affirmed.^ 


OMICHUND  V.  BAEKER. 
Chancery.     1 744-1 745. 
[Reported  Willes,  538.] 

Several  persons  resident  in  the  East  Indies  and  professing  the  Gen- 
too  rehgion,  having  been  examined  on  oath  administered  according  to 
the  ceremonies  of  their  religion  under  a,  com  mission  sent  there  from 
the  Court  of  Chancery,  it  became  a  question  whether  those  depositions 
could  be  read  in  evidence  here ;  and  the  Lord  Chancellor,  conceiving  it 
to  be  a  question  of  considerable  importance,  desired  the  assistance  of 
Lee,  Lord  Chief  Justice,  B.  R.,  "Willes,  Lord  Chief  Justice,  C.  B.,  and 
the  Lord  Chief  Baron  Parker,  who  after  hearing  the  case  argued  were 
unanimously  of  the  opinion  that  the  depositions  ought  to  be  read. 

The  case  is  shortly  reported  in  1  Wils.  84,  and  more  fully  in  1  Atk. 
21.  The  following  opinion  was  delivered  by  Willes,  Lord  Chief  Jus- 
tice, C.  B. :  I  could  satisfy  myself  by  merely  saying  that  as  to  the 
present  question  I  am  of  the  same  opinion  as  the  Lord  Chief  Baron ; 
but  as  this  is  in  a  great  measure  a  new  ease,  as  it  is  a  question  of  great 
importance,  and  as  so  much  has  been  said  by  the  counsel  on  both  sides,  I 
believe  it  will  be  expected  that  I  should  give  my  reasons  for  the  opinion 

1  And  so  Did.  Ool.  v.  Ames,  107  U.  S.  519.  Compare  Sarbach  v.  Jones,  20  Kans. 
497. —Ed. 
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which  I  am  going  to  give,  though  in  the  coarse  of  my  argument  I  must 
necessarilj-  touch  upon  manj'  things  that  have  been  abeadj'  better 
expressed  by  the  Lord  Chief  Baron. 

Though  it  be  necessary  only  to  give  my  opinion  whether  the  deposi- 
tions taken  in  the  present  case  can  be  read  or  not,  yet  it  maj-  be 
proper  in  order  to  come  at  this  particular  question,  in  the  first  place,  to 
consider  the  general  question,  whether  an  infidel,  I  mean  one  who  is 
not  a  Christian,  for  in  that  case  Lord  Coke  certainly  meant  it,  can  be 
admitted  as  a  witness  in  any  case  whatsoever.  If  I  thought  with  m^' 
Lord  Coke  that  he  could  not,  I  must  necessarily'  be  of  opinion  that  the 
depositions  in  the  present  case  could  not  be  read  as  evidence.  On  the 
other  hand,  if  I  thought  that  infidels  in  all  cases  and  under  all  circum- 
stances ought  to  be  admitted  as  witnesses,  the  consequence  would  be 
as  strong  the  other  way,  that  these  depositions  ought  to  be  read.  But 
if  I  should  be  of  opinion  (and  I  shall  certainly-  go  no  further)  that  some 
infidels  in  some  cases  and  under  some  circumstances  maj-  be  admitted 
as  witnesses,  it  will  then  remain  to  be  considered,  whether  these  infidels 
wlio  are  examined  in  the  cause,  under  the  circumstances  in  which  they 
appear  in  this  Court,  are  legal  witnesses  or  not. 

As  to  the  general  question.  Lord  Coke  has  resolved  it  in  the  nega- 
tive, Co.  Lit.  6  b,  —  that  an  infidel  cannot  be  a  witness ;  and  it  is 
plain  bj'  this  word  "  infidel"  he  meant  Jews  as  well  as  heathens,  that 
is,  all  who  did  not  believe  the  Christian  religion.  In  2  Inst.  507,  and 
many  other  places,  he  calls  the  Jews  infidel  Jews ;  and  in  the  4  Inst. 
155,  and  in  several  other  passages  of  his  books,  he  makes  use  of  this 
expression  infidel  pagans,  which  plainly  shows  that  he  comprised  both 
Jews  and  heathens  under  the  word  infidels ;  and  therefore  Serjeant 
Hawkins  (though  a  very  learned  painstaking  man)  is  plainly  mis- 
taken in  his  History'  of  the  Pleas  of  the  Crown,  2  vol.  p.  434,  where  he 
understands  Lord  Coke  as  not  excluding  the  Jews  from  being  wit- 
nesses, but  only  heathens.  .  .  . 

To  this  assertion  I  shall  likewise  oppose  the  very  great  authorit}-  of 
Lord  Hale,  2  vol.  279.  'And  though  this  has  often  been  mentioned  by 
the  counsel,  it  is  so  full  of  law,  of  good  sense,  and  the  spirit  of  Chris- 
tianity, that  I  think  it  cannot  be  repeated  too  often ;  decies  repetita 
placebit.  "It  is  said  by  Lord  Coke  that  an  infidel  is  not  to  be  admit- 
ted as  a  witness  ;  the  consequence  of  which  would  be  that  a  Jew,  who 
only  owns  the  Old  Testament,  could  not  be  a  witness.  But  I  take  it 
that  although  the  regular  oath,  as  it  is  allowed  of  by  the  laws  of  Eng- 
land is  tactis  sacrosanctis  Dei  Evangeliis,  which  supposeth  a  man  to 
be  a  Christian,  yet  in  cases  of  necessity,  as  in  foreign  contracts  be- 
tween merchant  and  merchant  which  are  many  times  transacted  by- 
Jewish  brokers,  the  testimony  of  a  Jew  tacto  Ubro  legis  MosaicoB  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  amongst  all  na- 
tions. Yea  the  oaths  of  idolatrous  infidels  have  been  admitted  by  the 
municipal  laws  of  many  kingdoms,  especially  si  juraverint  per  verum 
Deum  creatorem  ;  and  special  laws  are  instituted  in  Spain  touching 
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the  forms  of  the  oaths  of  infidels ;  vid.  Covarruviam,  torn.  i.  p.  1,  de 
juramenti  forma."  And  he  mentions  a  case  where  it  would  be  very  hard 
if  such  an  oath  Should  not  be  taken  by  a  Turk  or  Jew,  which  he  holds 
binding ;  "  for  possibly  he  might  think  himself  under  no  obligation  if 
he  were  sworn  according  to  the  usual  form  of  the  Courts  of  England : 
but  then  it  must  be  agreed  that  the  credit  of  such  testimony  must  be 
left  to  the  jury."  Upon  this  citation  of  Lord  Hale  out  of  Govarruviam 
I  shall  say,  once  for  all,  that  I  do  not  lay  any  great  stress  on  the  cita- 
tion out  of  the  Civil  Law  books,  not  only  because  I  think  the  present 
case  does  not  want  them,  but  likewise  because  the3'  only  show  that 
there  are  particular  laws  and  edicts  in  other  countries  which  determine 
this  question  there,  and  therefore  they  are  not  so  applicable  to  the 
present  case,  since  it  is  not  pretended  that  there  is  any  act  of  Parlia- 
ment, which  has  settled  this  matter.  This  use  indeed,  and  this  only, 
can  be  made  of  these  citations  to  show  that  the  opinion  of  the  legisla- 
ture in  other  countries  has  been  for  admitting  this  sort  of  evidence.  .  .  . 
Having  now,  'I  think,  sufficiently  shown  that  Lord  Coke's  rule  is 
without  foundation  either  in  Scripture,  reason,  or  law,  that  I  may  not 
be  understood  in  too  general  a  sense,  I  shall  repeat  it  over  again,  that 
I  only  give  my  opinion  that  such  infidels  who  believe  a  God  and  that 
he  will  punish  them  if  they  swear  falsely,  in  some  cases  and  under 
some  circumstances,  may  and  ought  to  be  admitted  as  witnesses  in  this 
though  a  Christian  country.*  And  on  the  other  hand,  I  am  clearly  of 
opinion  that  such  infidels  (if  any  such  there  be)  who  either  do  not 
believe  a  God,  or,  if  they  do,  do  not  think  that  he  will  either  reward  or 
punish  them  in  this  world  or  in  the  next,  cannot  be  witnesses  in  any  case 
nor  under  any  circumstances,  for  this  plain  reason,  because  an  oath  can- 
not possibly  be  any  tie  or  obligation  upon  them.  1  therefore  entirely 
disagree  with  what  is  reported  to  have  been  said  by  Lord  Chief  Justice 
Ley  in  2  Eol.  Rep.  346,  Tr.,  21  Jam.  1,  B.  R.,  that  in  the  trials  of  matters 
arising  beyond  sea  we  ought  to  allow  such  proof  as  they  beyond  sea 
would  allow.  This  would  be  leaving  this  point  on  so  very  loose  and 
uncertain  a  foot,  that  I  cannot  come  into  it ;  for  if  this  rule  were  to 
hold,  considering  in  what  a  strange  manner  justice  is  administered  in 
some  foreign  parts,  God  knows  what  evidence  must  be  admitted.  Nor 
can  I  agree  with  the  resolution  in  the  case  of  Alsop  v.  BowtreU,  Cro. 
Jac.  541,  2  M.,  17  J.  1,  B.  R.,  where  it  was  holden  that  a  certificate 
under  the  seal  of  the  minister  at  Utrecht  and  of  the  said  town  of  the 
marriage  of  two  persons  there,  and  that  they  cohabited  together  as 
man  and  wife,  was  a  sufficient  proof.  To  admit  the  certificate  of  the 
minister  of  the  fact  of  the  marriage  at  a  place  where  there  is  no  bishop 
might  perhaps  be  equal,  and  be  resembled  to  the  certificate  of  the 
bishop  ^  here,  which  is  in  same  cases  conclusive  evidence  of  a  marriage. 

1  See  John  Morgan's  Case,  Leach  Cro.  Cas.  58,  where  a  Mahometan  was  sworn  upon 
the  Koran  at  the  Old  Bailey,  in  a  prosecution  for  a  capital  offence. 

2  See  3  learned  argument  of  the  late  Lord  Chief  Justice  (Eyre)  of  the  Common 
Pleas  on  the  subject  of  the  Bishop's  certificate  of  a  marriage,  in  Ilderlon  v.  Ildeetwi,  2 
H.  Bl.  Rep.  C.  B.  153,  a.  seq. 
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But  I  am  clearly  of  opinion  that  the  certificate  of  their  cohabiting  to- 
gether ought  not  to  have  been  admitted.  For  our  law  never  allows  a 
certificate  of  a  mere  matter  of  fact,^  not  coupled  with  any  matter  of 
law,  to  be  admitted  as  evidence.  Even  the  certificate  of  the  King  un- 
der his  sign-manual  of  a  matter  of  fact  (except  in  one  old  case  in 
Chancer}',  Hob.  213),  has  been  alwa3's  refused  ;  and  it  would  be  strange 
if  we  should  give  greater  credit  to  the  certificate  of  a  minister  at  Utrecht 
than  to  that  of  the  King  himself.  Besides,  it  is  not  the  best  evidence 
that  the  nature  of  the  thing  will  admit ;  but  the  proper  and  usual  evi-, 
dence  of  a  fact  arising  beyond  sea  is  an  affidavit  or  deposition  taken 
before  a  public  notary,  and  certified  to  be  so  under  the  seal  of  the 
place  or  the  principal  officer  of  the  place,  which  has  been  admitted  as 
evidence  in  some  cases,  where  it  would  be  too  expensive,  considering 
the  nature  of  the  cause,  to  take  out  a  special  commission.  Before  I 
conclude  this  head  I  must  beg  leave  again  to  take  notice  of  what  is 
said  by  Lord  Hale,  that  it  must  be  left  to  the  jurj-  what  credit  must 
be  given  to  these  infidel  witnesses.  For  I  do  not  think  that  the  same 
credit  ought  to  be  given  either  bj'  a  Court  or  a  jury  to  an  infidel  wit- 
ness as  to  a  Christian,  who  is  under  much  stronger  obligations  to  swear 
nothing  but  the  truth.  The  distinction  between  the  competencj'  and 
credit  of  a  witness  is  a  known  distinction,  and  many  witnesses  are  ad- 
mitted as  competent  to  whose  credit  objections  may  be  afterwards 
made.  The  rule  of  evidence  is  that  the  best  evidence  must  be  given  that 
the  nature  of  the  thing  will  admit.  The  best  evidence  which  can  be 
expected  or  required  according  to  the  nature  of  the  case  must  be  re- 
ceived, but  if  better  evidence  be  ofl'ered  on  the  otlier  side,  the  other 
evidence,  though  admitted,  may  happen  to  be  of  no  weight  at  all.  To 
explain  what  I  mean ;  suppose  an  examined  copj'  of  a  record  (as  it 
certainly  may)  be  given  in  evidence  ;  if  the  other  side  afterwards  pro- 
duce the  record  itself,  and  it  appears  to  be  different  from  the  copj-,  the 
authority  of  the  copy  is  at  an  end.  To  come  nearer  to  the  present 
case ;  supposing  an  infidel  who  believes  a  God  and  that  he  will  reward 
and  punish  him  in  this  world,  but  does  not  believe  a  future  state,  be 
examined  on  his  oath  (as  I  think  he  may) ,  and  on  the  other  side  to 
contradict  him  a  Christian  is  examined,  who  believes  a  future  state  and 
that  he  shall  be  punished  in  the  next  world  as  well  as  in  this,  if  he  does 
not  swear  the  truth,  I  think  that  the  same  credit  ought  not  to  be  given 
to  an  infidel  as  to  a  Christian,  because  he  is  plainly  not  under  so  strong 
an  obligation. 

I  have  now  done  with  the  general  question.  And  what  I  have  said 
upon  that  must  plainly  show  of  what  opinion  I  am  in  respect  to  the 
present  question ;  and  therefore  I  shall  be  very  short  as  to  that.  I 
think,  after  what  I  have  already  said,  I  need  say  nothing  more  to  deter- 

1  But  see  an  instance  to  the  contrary  in  the  ancient  law.  9  Co.3  1  b.  ;  Co.  Lit. 
74  a.  "  If  it  be  alleged  in  aToidance  of  an  outlawry  that  the  defendant  was  in  prison 
at  Bourdeaux  in  the  service  of  the  mayor  of  Bourdeaux,  it  shall  be  tried  by  the  certifi- 
cate of  the  mayor  of  Bourdeaux."     i  Ed.  i,  10.     See  also  6  D.  &  E.  619,  &o. 
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mine  this  point  than  barelj'  to  state  the  facts  relating  to  it  as  they  stand 
now  before  the  Court. 

It  is  admitted  that  the  cause  is  concerning  a  mercantile  affair,  which 
■was  transacted  in  a  foreign  heathen  country,  at  Calcutta.  It  must  be 
agreed  that  it  is  greatly  to  the  advantage  of  this  nation  to  carrj-  on  a 
trade  and  commerce  in  foreign  countries,  and  in  many  countries  inhab- 
ited by  heathens,  and  particularly  in  this  town,  in  which  we  have  estab- 
lished a  factory  for  that  purpose.  A  trade  was  accordingly  carried  on 
there  between  the  plaintiff,  a  heathen  and  subject  of  that  country,  and 
a  Christian  merchant,  a  subject  of  England.  It  is  insisted  by  the  plain- 
tiff that  the  English  merchant,  being  greatly  in  his  debt,  withdrew  into 
England,  and  consequently  was  not  amenable  to  the  courts  of  justice  in 
that  country,  where  if  he  could  have  tried  his  cause  this  evidence  which 
is  now  in  dispute  would  have  certainly  been  admitted.  He  followed 
his  debtor  into  England,  which  was  the  only  remedy  that  he  had  left, 
and  filed  his  bill  against  him  in  the  Court  of  Chancery  here.  No  one 
will,  I  believe,  now  say  that  he  had  not  a  right  to  bring  such  a  suit,  or 
that  he  is  not  entitled  to  justice.  For  though  there  was  such  an  old 
notion  in  Popish  times,  and  for  some  little  time  afterwards  till  the  Ee- 
formation  was  fully  established,  that  even  an  alien  friend  especially  if 
he  were  an  infidel  could  not  sue  in  a  Court  of  justice  here,  this  most 
absurd  wicked  and  unchristian  notion  has  (God  be  thanked)  been  long 
since  exploded,  and  will  I  hope  never  be  revived  again.  It  being  ad- 
mitted that  he  ma}-  bring  his  suit  here,  and  consequently  that  he  is  en- 
titled to  justice,  it  follows  that  he  must  be  at  liberty  to  produce  his 
evidence  here  in  order  to  make  out  his  case.  And  if  he  produce  his 
evidence,  it  must  be  upon  oath ;  for  it  would  be  absurd  to  give  an 
infidel  more  credit  than  a  Christian,  which  we  must  do  if  an  infidel's 
evidence  be  necessary  in  order  to  do  justice,  and  j-et  he  cannot  be 
examined  upon  oath ;  he  must  therefore  be  examined  upon  oath  in 
some  shape  or  other.  In  order  to  obtain  justice  the  plaintiff  in  this 
cause  laid  his  case  properly  before  the  Court  of  Chancery,  and  prayed 
a  commission  to  Calcutta ;  and  the  Court  of  Chancery,  I  think  very 
rightly  and  with  great  justice,  ordered  a  commission  to  go,  and  that 
the  words  "on the  Holy  Evangelists"  should  be  omitted,  and  the  word 
"solemnly"  inserted  in  their  room;  and  likewise  very  prudently  di- 
rected that  the  commissioners  should  certify  upon  the  return  of  the  com- 
mission in  what  manner  the  oath  was  administered  to  the  witnesses 
examined  on  the  commission ;  and  what  religion  they  were  of.  The 
commissioners  accordingly  returned  that  the  oath  was  administered  to 
the  witnesses  in  the  same  words  as  here  in  England,  which  fully  an- 
swers the  objection  (if  there  was  anything  in  it)  that  the  form  of  the 
oath  cannot  be  altered  ;  and  they  certified  that  after  the  oath  was  read 
and  interpreted  to  them,  they  touched  the  Bramin's  hand  or  foot,  the 
same  being  the  usual  and  most  solemn  manner  in  which  oaths  are  ad- 
ministered to  witnesses  who  profess  the  Gentoo  religion,  and  in  the 
same  manner  in  which  oaths  are  usually  administered  to  persons  who 
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profess  the  Gentoo  religion  on  their  examination  as  witnesses  in  the 
Courts  of  justice  erected  by  virtue  of  his  Majesty's  letters-patent  at 
Calcutta ;  and  they  further  certified  that  the  witnesses  so  examined 
were  all  of  the  Gentoo  religion.  This  certificate,  I  think,  fully  answers 
the  objection  that  It  does  not  appear  that  the  witnesses  believe  a  God, 
or  that  he  will  punish  them  if  the}-  swear  falsely ;  which,  as  I  have 
alreadj'  said,  I  admit  to  be  requisites  absolutely  necessary  to  qualify  a 
person  to  take  an  oath.  I  do  not  at  all  rely  upon  the  books  which 
were  cited  and  which  give  an  account  of  the  Gentoo  religion.  But  it  is 
plain  from  the  certificate  itself  that  they  believe  and  worship  a  God, 
and  that  thej-  have  priests  for  that  purpose,  which  would  be  of  no  use 
if  they  did  not  believe  that  he  would  reward  or  punish  them  according 
to  their  deserts.  The  certificate  likewise  answers  this  objection,  that 
the  oath  being  onl}'  read  to  the  witnesses,  it  does  not  appear  that  they 
said  or  did  anything  which  signified  their  assent  to  it ;  for  touching  the 
hand  or  foot  of  the  priest  after  these  words  "  so  help  me  God,"  it 
being  their  usual  .form,  is  as  much  signifjing  their  assent  as  kissing  the 
book  is  here,  where  the  party  swearing  likewise  says  nothing.  And 
the  case  cited  by  Lord  Chief  Baron  from  2  Sid.  6,  Mich.  1657,  plainly 
proves  this,  where  Chief  Justice  Glyn  was  of  opinion  that  Doctor 
Owens'  holding  up  his  right  hand  was  sufficient  without  touching  the 
book.  And  Lord  Stairs  in  his  "Institutes  of  the  Laws  of  Scotland," 
p.  692,  confirms  this,  where  he  says,  "  It  is  the  duty  of  Judges  in  tak- 
ing the  oaths  of  witnesses  to  do  it  in  those  forms  that  will  most  touch 
the  conscience  of  the  swearers  according  to  their  persuasion  and  cus- 
tom ;  and  though  Quakers  and  fanatics  deviating  from  the  common 
sentiments  of  mankind  refuse  to  give  a  formal  oath,  yet  if  thej'  do  that 
which  is  materially  the  same,  it  is  materially  an  oath." 

The  only  objection  that  remains  against  admitting  this  evidence  is 
that  these  witnesses  will  not  be  liable  to  be  indicted  for  perjury ;  be- 
cause they  are  not  sworn  supra  sacrosancta  Dei  Emmgelia,  which 
words,  as  was  insisted,  are  necessai'y  in  every  such  indictment,  and 
therefore  they  are  not  under  the  same  obligations  to  swear  truly  as 
Christian  witnesses  are.  But  this  objection  has  been  in  a  great  mea- 
sure alreadj'  answered  by  the  Chief  Baron,  and  it  may  receive  two 
plain  answers  ;  first,  that  these  words,  "  supra  sacrosancta  Dei  JEvan- 
gelia,"  or  "  tactis  sacrosranctis  Dei  Evmigeliis  "  are  not  necessary  to 
be  in  an  indictment  for  perjury.  They  have  been  omitted  in  manj"^  in- 
dictments against  Jews,  of  which  several  precedents  have  been  laid 
before  us ;  and  they  are  not  in  the  precedents  of  such  indictments 
which  I  find  in  an  ancient  and  very  good  book,  entitled  "  West's  Sim- 
boleography  ;  "  but  it  is  onlj^  said  there  "  supra  sacramentum  suum 
dixit  et  deposuit"  or  affirmavit  et  deposuit.  Besides, this  argument,  if 
it  prove  anything,  proves  a  great  deal  too  much ;  for  if  there  were 
anything  in  it,  many  depositions  even  of  Christians  have  been  admit- 
ted, and  many  more  must  be  admitted  or  else  there  will  be  a  manifest 
failure  of  justice,  where  the  witnesses  are  certainly  not  liable  to  be  in- 
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dieted ;  for  when  the  depositions  of  witnesses  are  taken  in  another 
countrj',  it  frequently  happens  that  they  never  come  over  hither,  or  if 
they  cannot  be  indicted  for  perjury  because  the  fact  was  committed  in 
another  country.  Those  therefore  who  are  plainly  not  liable  to  be  in- 
dicted for  perjury  have  often  been,  and  for  the  sake  of  justice  must  be, 
admitted  as  witnesses  ;  and  so  there  is  an  end  of  this  objection. 

From  what  I  have  said  it  is  plain  that  my  opinion  is  that  these  de- 
positions ought  to  be  read  in  evidence.^ 


THURSTON  V.  WHITNEY  et  al. 

StJPREME  Judicial  Court  of  Massachusetts.     1848. 

[Repm-ted  2  Cush.  104.] 

On  the  trial  of  this  action,  which  was  in  the  Court  of  Common  Pleas, 
before  Merrick,  J.,  the  defendants  having  called  and  offered  a  witness 
to  be  sworn,  the  plaintiff  objected  to  his  competency,  on  the  ground  of 
a  want  of  religious  belief;  and  offered  to  produce  witnesses  to  prove, 
that  the  Witness  in  question  did  not  believe  in  the  existence  of  God,  or 
In  a  future  state  of  rewards  and  punishments.  The  presiding  judge  de- 
clined to  hear  the  testimony,  so  offered  by  the  plaintiff,  and  overruled 
his  objection  to  the  competency  of  the  witness  ;  who  was  thereupon 
sworn  and  testified  on  the  trial.  The  jury  returned  a  verdict  for  the 
defendants,  and  the  plaintiff  alleged  exceptions. 

F.  IT.  Dewey,  for  the  plaintiff.     N.  Wood,  for  the  defendants. 

Wilde,  J.  At  the  trial  of  this  cause,  the  defendants  called  a  witness, 
to  whose  competency  the  plaintiff  objected,  on  the  ground  that  he  did 
not  believe  in  the  existence  of  a  God,  or  in  a  state  of  future  rewards 
and  punishments,  and  offered  to  prove  the  same  by  witnesses. 

It  has  been  argued,  that  this  mode  of  proof  was  not  admissible,  the 
general  rule  of  evidence  being,  that  a  witness  shall  not  be  permitted  to 
disqualify  himself  by  declarations  not  under  oath,  made  out  of  Court, 
as  the}'  might  be  untruly  made  for  that  purpose.  But  it  has  been 
frequentl}'  held,  that  this  mode  of  proof  is  admissible,  and  is  an  excep- 
tion to  the  general  rule,  from  the  necessity  of  the  case  ;  it  being  deemed 
unreasonable  that  the  party  objecting  should  be  restricted  to  the  testi- 
mony of  the  witness  on  the  voir  dire,  as  the  objection  supposes  he  has 
no  regard  to  the  sanction  of  an  oath  ;  and  if  so,  his  declarations  made 

1  The  Lord  Chancellor  (Hardwicke)  concurred,  and  ordered  the  depositions  read. 
s.  c.  1  Atk.  p.  60.  Compare  Atty.-Gen.  v.  Bradlaugh,  U  Q.  B.  D.  667  (1885). 
Mr.  Bradlaugh  had  no  objection  to  taking  the  oath :  he  did,  in  fact,  repeat  it  ;  but 
he  had  not  the  belief  which  gives  to  it  legal  significance.  The  oath  operated  to'exclude 
from  the  witness  stand  some  very  different  persons,  e.  g.  the  Quakers  and  others,  who 
had  conscientious  scruples  against  swearing.  In  1815,  such  a  person  was  committed 
to  jail  in  Boston  for  refusing  to  take  the  oath.  U.  S.  v.  Goolidge,  2  Gall,  363.  In 
England  this  happened  as  late  as  1854  j  Powell,  Ev.  (4th  ed.)  32.  —  Ed. 
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under  oath  are  of  no  more  weight  than  those  made  seriously  -when  not 
under  oath.  1  Greenl.  Ev.  s.  370.  But  the  evidence  of  such  declara- 
tions should  be  received  cautiously.  Eemarks  and  avowals  of  belief,  or 
disbelief,  may  be  made  in  the  heat  of  argument,  and  for  the  purpose  of 
discussion,  which  maj'  be  no  sure  indications  of  the  real  belief  or  dis- 
belief of  the  party.  So  the  witness,  after  having  made  such  declara- 
tions, may  have  changed  his  opinions ;  which,  perhaps,  could  not  be 
proved,  unless  he  should  be  allowed  to  testify.  But  notwithstanding 
these  objections,  which  have  some  weight,  it  is  well  settled,  that  the 
avowal  of  a  witness  of  his  religious  belief  or  disbelief  maj'  be  proved, 
lilre  any  other  fact. 

It  has  also  been  argued,  that  the  disbelief  of  a  future  state  of 
existence  after  defith  is  no  objection  to  the  competencj' of  a  witness, 
provided  he  believes  in  his  accountability  to  God,  and  that  God  will 
punish  him  in  this  life  for  false  swearing  or  other  evil  deeds.  In  the 
case  of  Hunscom  v.  Hunscom,  16  Mass.  184,  it  was  held,  that  a  mere 
disbelief  in  a  future  existence  went  onlj'  to  a  witness's  credibility. 
Whether  such  was  the  evidence  offered  in  this  case  does  not  distinctly 
appear ;  it  might  be  that  the  witness  could  be  proved  to  disbelieve  a 
future  state  of  rewards  and  punishments  in  this  life.  But,  however 
this  may  be,  it  is  immaterial  in  the  decision  of  this  case ;  for  if  such 
disbelief  would  not  disqualify  the  witness,  the  plaintiff  should  have  been 
permitted  to  prove  that  he  disbelieved  the  existence  of  a  God.  On 
this  point  the  law  is  extremely  clear,  and  so  it  has  been  held  from  time 
immemorial.  Lord  Coke  held  that  an  infidel  —  meaning  a  person  not 
believing  the  Scriptures  of  the  Old  and  New  Testaments  —  was  an 
incompetent  witness.  But  this  opinion  of  Lord  Coke  has  not  been 
sustained  by  later  authorities,  and  seems  never  to  have  been  well 
founded.  The  question  was  very  fullj'  considered  in  the  case  of 
Omichundv.  Barker,  1  Atk.  21,  and  Willes,  538.  And  it  was  settled, 
in  that  case,  that  an  infidel  in  general  could  not  be  excluded  from  be- 
ing a  witness,  if  he  believed  in  a  God  and  in  a  future  state  of  rewards 
and  punishments  ;  but  if  he  did  not  so  believe,  he  ought  not  to  be  ad- 
mitted as  a  witness.  And  all  the  authorities  agree,  that  an  atheist,  who 
disbelieves  in  the  existence  of  a  God  who  is  "  the  rewarder  of  truth 
and  avenger  of  falsehood,"  cannot  be  permitted  to  testify.  It  would 
indeed  seem  absurd  to  administer  to  a  witness  an  oath,  containing  a 
solemn  appeal  for  the  truth  of  his  testimony,  to  a  Being  in  whose  exist- 
ence he  has  no  belief.  1  Greenl.  Ev.  ss.  368,  369,  and  the  cases  there 
cited ;  3  Dane's  Abr.  c.  98,  art.  2 ;  Wakefield  v.  Ross,  5  Mason,  18  ; 
Jackson  v.  Qridley,  18  Johns.  98  ;   Curtis  v.  Strong,  4  Day,  5,1. 

But  the  defendants'  counsel  contend,  that  this  rule  of  law  has  been 
abrogated  by  the  Constitution,  part  1st,  art.  2d,  which  provides,  "  that 
no  subject  shall  be  hurt,  molested,  or  restrained  in  his  person,  or  estate, 
for  worshipping  God  in  the  manner  and  season  most  agreeable  to 
the  dictates  of  his  own  conscience,  or  for  his  religious  profession  or 
sentiments." 
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In  the  opinion  of  the  Court,  this  article  has  no  reference  to  atheists, 
and  to  their  competencj-  as  witnesses.  It  was  intended  to  prevent 
persecution  by  punishing  any  one  for  his  religious  opinions,  however 
erroneous  they  might  be.  But  an  atheist  is  without  an3-  religion,  true 
or  false.  The  disbelief  in  the  existence  of  any  God  is  not  a  religious, 
but  an  anti-religious  sentiment.  If,  however,  it  were  otherwise,  the 
rejection  of  a  witness  for  such  a  disbelief  or  sentiment,  as  incompetent, 
would  be  no  violation  of  this  article  of  the  Constitution.  It  is  not 
within  its  words  or  meaning.  It  would  not  hurt,  molest,  or  restrain 
him,  in  his  person,  liberty,  or  estate.  We  are  therefore  very  clearly  of 
the  opinion,  that  the  witness  was  incompetent,  and  ought  not  to  have 
been  allowed  to  testify.  JExcepHons  sustained. 


STEPHENS  V.  BERNAYS. 

District  Court  of  the  United  States  for  the  Eastern  Disteici 
OF  Missouri.    1890. 

[Reported  42  Fed.  Sep.  488.] 

George  B.  Reynolds,  U.  S.  Dist.  Atty.,  for  plaintiff.  H.  A.  Loevy, 
for  defendant. 

Thayer,  J.  The  testimony  of  C.  C.  Crecilius,  taken  in  connection 
with  other  testimony  offered  by  the  plaintiff,  clearly  shows  that  the  de- 
ceased assigned  his  stock  in  the  insolvent  bank  to  Crecilius,  the  cashier, 
with  intent  to  evade  his  liabilitj-  as  a  shareholder.  According  to  the  tes- 
timony of  Crecilius,  the  deceased  had  not  only  been  advised  before  the 
sale  that  the  bank  had  sustained  considerable  losses,  but  he  declared  at 
the  time  of  the  sale  that  his  purpose  in  selling  was  to  avoid  his  liabilitj' 
as  a  stockholder.  The  sale  appears  to  have  been  made  only  two  days  be- 
fore the  bank  closed  its  doors,  and  no  change  took  place  in  the  condition 
of  the  bank  in  the  mean  time.  Crecilius  gave  his  notes  for  the  stock,  in- 
stead of  paying  for  the  same  in  money  ;  and  according  to  his  statement 
the  notes  were  to  be  surrendered,  and  the  sale  cancelled,  if  at  the  end  of 
sixty  days  the  deceased  was  then  assured  that  the  bank  was  all  right. 
Crecilius  himself  had  little  or  no  means,  at  the  time  of  the  purchase, 
and  was  rendered  utterly  insolvent  b)'  the  failure  of  the  bank  two  daj^s 
later.  His  object  in  making  the  purchase  in  question  was  to  withdraw 
the  stock  from  the  market,  and  save  the  credit  of  the  bank,  which  was 
then  in  a  precarious  condition.  These  facts,  most  of  which  were  es- 
tablished by  the  testimony  of  Crecilius,  warrant  the  conclusion  that  the 
pretended  sale  was  and  is  voidable  as  to  creditors  of  the  insolvent  bank, 
who  are  represented  in  this  proceeding  by  the  receiver.  Thomp.  Liab. 
Stockh.  s.  215,  and  cases  cited. 

A  question  arises,  however,  and  was  reserved  at  the  trial,  touching 
the  competency  of  Crecilius  to  testify  against  the  executrix  concerning 

G9. 
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transactions  between  himself  and  tlae  testator.     The  Federal  Statutes 
provide  (section  858),  that — 

"No  witness  shall  be  excluded  ...  in  any  civil  action  because  he 
is  a  party  to  or  interested  in  the  issue  tried :  provided,  that  in  actions 
by  or  against  executors,  ...  in  which  judgment  may  be  rendered  for 
or  against  them,  neither  party  shall  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with  or  statement  by  the  testator,  .  .  .  un- 
less called  to  testify  thereto  by  the  opposite  party.  ...  In  all  other 
respects  the  laws  of  the  State  in  which  the  Court  is  held  shall  be  the 
rules  of  decision  as  to  the  competencj'  of  witnesses  in  Courts  of  the 
United  States,"  &c. 

The  State  law  on  the  subject  (section  8918,  Rev.  St.  Mo.  1889)  pro- 
vides that  — 

"  No  person  shall  be  disqualified  as  a  witness  in  anj-  civil  suit  .  .  . 
by  reason  of  his  interest  in  the  event  of  the  same,  as  a  party  or  other- 
wise :  .  .  .  provided  that,  in  actions  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue  and  on  trial  is  dead  or  .  .  . 
insane,  the  other  party  to  such  contract  or  cause  of  action  shall  not  be 
admitted  to  testifj'  ...  in  his  own  favor ;  .  .  .  and,  where  an  ex- 
ecutor or  administrator  is  a  party,  the  other  party  shall  not  be  admitted 
to  testify'  in  his  own  favor,  unless  the  contract  in  issue  was  originally 
made  with  a  person  who  is  living  and  competent  to  testify,''  &c. 

The  first  clause  of  the  proviso  of  section  8918,  supra,  as  heretofore 
construed  by  the  State  Courts,  has  much  greater  scope  than  the  Federal 
statute  above  referred  to.  Thus,  in  Meier  v.  Thieman,  90  Mo.  434, 
2  S.  W.  Rep.  435,  it  was  held  that  by  the  proviso  in  question  a  person 
was  rendered  incompetent  to  testify-  as  to  transactions  with  a  decedent 
in  a  suit  brought  by  his  heirs,  although  the  person  tendered  as  a  wit- 
ness was  not  a  party  to  the  suit.  The  decision  appears  to  be  based  on 
the  ground  that  a  witness,  to  be  excluded  by  the  State  law,  need  not  be 
a  party  to  the  record,  but  will  be  excluded  as  a  .witness  as  to  all  con- 
tracts or  transactions  between  himself  and  a  deceased  person,  when  the 
witness  has  an  interest  in  the  result  of  the  suit,  whether  he  is  or  is  not 
a  party  to  the  record.  Hence  it  is  important  to  determine,  in  the  first 
instance,  whether  the  competency  of  Creeilius  to  testify  as  to  trans- 
actions between  himself  and  the  decedent  is  to  be  tested  by  Federal  or 
State  law.  The  rule  is  that,  where  Congress  has  legislated  on  the  sub- 
ject, —  that  is,  has  enacted  a  law  covering  the  particular  case,  —  such 
law  must  prevail  in  the  Federal  Courts,  notwithstanding  it  differs  from 
the  State  law.  Potter  v.  Sank,  102  U.  S.  165  ;  Insurance  Co.  v. 
Schaefer,  94  U.  S.  458  ;  Rice  v.  Martin,  8  Fed.  Rep.  476.  The  State 
laws  control  in  determining  the  competency  of  witnesses  only  in  cases 
like  that  of  Paclcet  Co.  v.  Clough,  20  Wall.  537,  which  do  not  fall 
within  any  provision  of  the  Federal  laws. 

The  case  at  bar  is  clearly  within  the  terms  of  section  858.  The  effort 
is  to  exclude  Creeilius  as  a  witness  on  the  ground  of  interest ;  but  the 
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first  clause  of  the  section  declares  that  Interest  shall  be  no  disqualificar 
tion  "  in  anj'  civil  action,"  and  the  only  exception  to  that  rule  is  that 
mentioned  in  the  proviso,  —  that  a  person  called  as  witness  shall  not  be 
allowed  to  testify  as  to  any  transactions  with  or  statement  by  a  de- 
cedent, if  the  suit  is  against  his  executor  or  administrator,  and  the  wit- 
ness is  himself  an  opposing  party  to  the  suit,  unless  the  witness  is  called 
upon  to  testify  \>y  the  executor  or  administrator.  The  case  at  bar 
seems  to  be  strictly  like  the  case  of  Potter  v.  Sank,  supra,  in  which  a 
person  situated  as  Crecilius  is,  with  respect  to  the  litigation,  was  held 
to  be  a  competent  witness.  Whatever  view,  therefore,  the  Court  might 
entertain  as  to  the  competency  of  the  witness  under  the  State  law,  it  is 
compelled  to  hold  that  he  is  made  a  competent  witness  by  the  Federal 
statutes.  Judgment  will  accordingly  go  against  the  executrix  for  the 
amount  of  the  comptroller's  assessment ;  that  is,  for  $3,500,  with  interest 
at  6  per  cent  per  annum,  to  be  computed  from  September  24,  1S89,  to 
this  date.^ 


SUTHERLAND  v.   ROSS. 

Supreme  Court  of  Pennstlvania.    1891. 

{Reported  140  Pa.  St.  379.] 

Mr.  John  M.  Arundel,  for  the  appellant. 

Mr.  Louis  M.  Childs  (with  him  Mr.  Montgomery  Evans  and  Mr. 
George  N.  Corson),  for  the  appellee. 

Mr.  Justice  Clark.  The  lot  of  ground  in  dispute  is  situated  in 
West  Conshohocken,  in  the  county  of  Montgomerj-.  It  is  one  of  two 
lots,  Nos.  121  and  122,  in  a  plot  of  lots  laid  out  by  one  William  Davis, 
Sen.,  conveyed  by  William  Davis,  Sen.,  to  Nicholas  F.  Dager,  by  his 
deed  dated  April  6,  1871,  and  this  is  admitted  to  be  the  common  source 
of  title. 

The  plaintiff  gave  in  evidence  a  deed  from  Nicholas  F.  Dager  and 
Elizabeth,  his  wife,  dated  March  11,  1874,  describing  and  conveying 
both  sai'^  lots  to  James  Sutherland;  consideration,  $1,350.  The  de- 
fendant thereupon  gave  in  evidence  the  record  of  a 'deed  dated  Febru- 
ary 14, 1877,  from  James  Sutherland  and  Agnes,  his  wife,  re-conveying 
the  particular  lot  and  premises  in  dispute  to  Nicholas  F.  Dager ;  con- 
sideration, $1,000  ;  and  also  a  deed  dated  April  3,  1887,  from  Nicholas 
F.  Dager  and  wife  to  William  Ross;  consideration,  $1,400. 

The  plaintiff,  James  Sutherland,  then  took  the  witness  stand,  and  it 
was  proposed  to  prove  by  hira  that  the  deed  from  Sutherland  and  wife 
to  Dager,  dated  February  14,  1877,  was  a  forgery.  Having  been 
sworn  on  his  voir  dire,  it  appeared  that  Nicholas  F.  Dager,  the  grantee 

1  See  Hill  v.  Wilson,  L.  R.  8  Ch.  888  ;  per  James,  L.  J.,  and  compare  In  re  Richard- 
son, 30  Ch.  D.  p.  400.  —  Ed. 
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in  tbe  deed,  was  dead,  and  objection  was  jnade  to  the  competency  of 
Sutherland  to  testify  to  any  matter  occurring  before  the  death  of 
Dager.  The  objection  was  sustained,  and  the  witness  held  to  be 
incompetent. 

The  plaintiff  thereupon  called  Mrs.  Mary  Powell,  one  of  the  subscrib- 
ing witnesses  to  the  deed,  who  testified  that  Nicholas  F.  Dager  was  not 
present  at  the  execution  and  acknowledgment  of  the  instrument  of 
writing  which  she  witnessed ;  that  William  Haywood,  the  other  sub- 
scribing witness,  and  the  justice  of  the  peace  before  whom  the  deed 
purports  to  have  been  acknowledged,  was  present,  but  that  the  entire 
transaction  occurred  in  the  absence  of  Dager,  the  grantee  therein.  The 
offer  was  then  renewed  with  some  modification.  The  plaintiff's  counsel 
offered  to  prove  by  Sutherland,  the  plaintiff,  not  that  a  forgery  was 
committed  by  Dager,  but  that  Dager  employed  William  Haywood,  the 
justice  of  the  peace,  as  his  agent,  on  February  14,  1877,  to  prepare 
and  obtain  from  James  Sutherland  and  his  wife  a  conveyance  of  the 
premises  in  dispute,  in  consideration  of  the  payment  of  $1,000 ;  and, 
whilst  in  that  employment,  the  agent,  Haywood,  prepared  or  had  pre- 
pared the  deed  dated  February  14,  1877,  purporting  to  be  signed  by 
James  Sutherland  and  his  wife,  and  witnessed  bj'  Marj-  Nugent  and 
William  Haywood,  and  purporting  to  be  acknowledged  before  William 
Haywood,  as  a  justice  of  the  peace,  and  that  no  such  deed  was  signed 
by  the  witness  or  his  wife,  or  bj-  Mary  Nugent  as  witness,  or  acknowl- 
edged before  William  Haywood  as  a  justice  of  the  peace.  Objection 
was  also  made  to  this  offer,  to  the  same  effect  as  before,  which  objec- 
tion was  sustained,  and  this  is  the  first  assignment  of  error. 

The  contention  of  the  appellant  is  that,  as  Dager,  the  grantee  in  the 
deed,  was  not  present  at  the  alleged  execution  of  the  deed,  but  was 
represented  bj'  an  agent,  who  is  alive  and  competent  to  testifj-  as  to  the 
whole  transaction,  Sutherland,  the  surviving  part3',  maj-  testifj",  al- 
though Dager  is  dead.  In  clause  (e)  of  the  fifth  section  of  the  act  of 
Maj'  23,  1887,  it  is  provided  in  the  plainest  manner  that  where  an}' 
part}'  to  a  thing  or  contract  in  action  is  dead,  and  his  right  thereto  or 
therein  has  passed,  either  by  his  own  act  or  bj'  the  act  of  the  law,  to  a 
party  on  the  record  who  represents  his  interest  in  the  subject  in  contro- 
versy, neither  the  surviving  or  remaining  part}-  to  such  thing  or  con- 
tract, nor  any  other  person  whose  interest  shall  be  adverse  to  the  said 
right  of  the  deceased  part}',  except  in  certain  specified  cases,  shall  be  a 
competent  witness  to  any  matter  occurring  before  his  death. 

The  thing  or  contract  in  action,  here,  is  the  right  or  title  to  the  prem- 
ises in  dispute  under  the  deed  of  February  14,  1877,  which  is  alleged  to 
be  a  forgery  and  the  record  of  whicl;  was  in  evidence.'  Nicholas  F. 
Dager  was  a  party  to  that  deed,  and  his  right  under  it  has  by  his  own 
act  passed  to  William  Ross,  a  party  on  the  record,  who  represents  his 
interest  in  the  subject  in  controversy  ;  and  it  follows  from  the  express 
words  of  the  statute  that  James  Sutherland,  who  is  the  surviving 
or  remaining  party  to  the  deed,   is  not,  in  this  case,   competent  to 
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testify  to  any  matter  occurring  before  the  deatli  of  Dager,  who  is 
deceased. 

It  is  true  that  at  the  time  of  the  execution  of  the  deed,  or  at  the  time 
of  its  alleged  execution,  Dager  was  not  present.  This  is  conceded ;  but 
he  was  a  part}'  to  the  deed,  and  in  privity  of  estate  with  the  plaintiff; 
and,  although  the  transaction  may  have  been  conducted  by  Haywood  in 
his  absence,  in  his  interest,  that,  according  to  the  terms  of  the  statute, 
would  not  render  Sutherland  competent  as  a  witness  to  testify  on  that 
subject  after  Dager's  death.  Such  was  the  construction  finally  put 
upon  similar  language  in  the  Act  of  1869.  After  the  passage  of  that 
act,  the  question  arose  whether  the  'exclusion  of  parties  to  the  action 
was  only  as  to  transactions  with  the  decedent ;  and  for  a  time,  it  must 
be  conceded,  the  course  of  the  decisions  upon  that  point  was  somewhat 
unsteady,  but  it  was  the  manifest  purpose  of  the  statute  to  close  the 
mouth  of  him  who  is  adversary  to  the  deceased  assignor.  In  Karns  v. 
Tanner,  66  Pa.  297,  the  broad  and  general  doctrine  was  thus  stated  by 
Mr.  Justice  Agnew  :  "  The  true  spirit  of  the  proviso,  then,  seems  to  be 
that  when  a  party  to  a  thing  or  contract  in  action  is  dead,  and  his 
rights  have  passed,  either  by  his  own  act  or  by  that  of  the  law,  to  an- 
other who  represents  his  interest  in  the  subject  of  controversy,  the  sur- 
viving party  to  that  subject  shall  not  testify  to  matters  occurring  in  the 
lifetime  of  the  adverse  partj' whose  lips  are  now  closed."  This  state- 
ment of  the  law  was  followed  in  Watts  v.  Leidig,  29  Leg.  Int.  293 ; 
Brady  v.  Reed,  87  Pa.  Ill  ;  Sess  v.  Gourley,  89  Pa.  195  ;  Ewing  v. 
Ewing,  96  Pa.  381 ;  Foster  v.  Collner,  107  Pa.  305  ;  Adams  v.  Ed- 
wards, 115  Pa.  211.  We  think  this  was  the  settled  construction,  at 
the  time  of  the  passage  of  the  act  of  May  23,  1887,  which  has  also  been 
similarly  construed  in  Duffidd  v.  Hue,  129  Pa.  94,  and  in  Parry  v. 
Farry,  130  Pa.  94. 

As  Sutherland  was  himself  incompetent,  not  only  under  the  words 
and  settled  policy  of  the  statute,  but  as  a  person  "  whose  interest  is 
adverse  to  the  said  right  of  the  deceased,"  his  wife  was  also  incompe- 
tent for  the  same  purpose.  The  identity  of  interest  between  husband 
and  wife  is  such  that,  where  one  of  them  is  incompetent  to  testify  as  a 
witness,  the  other  is  incompetent  also.  Jiitner  v.  Boone,  128  Pa. 
567. 

Judgment  is  affirmed.^ 

1  See  Sarbat  v.  Allen,  7  Ex.  609.  —  Ed. 
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SPARHAWK  V.   SPAEHAWK  et  al. 

Supreme  Judicial  Court  of  Massachusetts.     1865. 

{Enpartid  10  Allen,  155.] 

Appeal  from  a  decree  of  the  judge  of  probate,  disallowing  an  in- 
strument offered  for  probate  as  the  will  of  Catherine  S.  Cole. 

It  was  agreed  that  Mrs.  Cole,  at  the  times  of  the  execution  of  this 
Instrument  and  of  her  death  had  no  father,  mother,  husband,  or  children 
living  tha^^MJM  ..possessed  of  considerable  propertj' ;  that  Edward 
Spsffia'wk,  one  or  the'' three  attesting  witnesses,  was  her  brother  and 
an  heir-at-law,  and  that  the  instrument  contained  no  devise  or  bequest 
to  him,  but  gave  nearly  all  the  property  to  his  son.  The  question 
whether  he  was  a  competent  attesting  witness  was  reserved  by  Gray,  J., 
for  the  determination  of  the  whole  Court. 

H.  W.   Paine  and  J.  P.  Converse,  for  the  executor. 

C.  Bohinson,  Jr.  {J.  Butter  with  him),  for  the  heirs-at-law. 

BiGELOw,  C.  J.  The  provisions  of  Gen.  Sts.  c.  131,  ss.  13,  14, 
abol'shing  the  disqualification  of  witnesses  on  the  ground  of  infamy 
and  interest,  and  permitting  parties  to  the  record  in  all  civil  actions 
and  proceedings  to  testif3',  do  not  apply  to  attesting  witnesses  to  wills 
or  codicils.  By  s.  15  these  are  specially  excepted  from  the  operation 
of  the  two  preceding  sections.  "We  must  therefore  have  recourse  to  the 
well-settled  rules  of  the  common  law,  as  they  existed  prior  to  the  enact- 
ment of  the  above  cited  provisions,  in  order  to  determine  whether  a 
witness  to  a  will  is  competent  as  a  subscribing  witness  at  the  time  of 
the  attestation  of  the  instrument  and  its  execution  by  the  testator.  It 
is  to  be  borne  in  mind  that  the  question  to  be  determined  in  this  case  is 
not  whether  the  witness  objected  to  at  the  trial  was  competent  to  give 
evidence  in  the  case,  but  whether  he  was  competent  according  to  the 
rules  of  the  common  law  to  act  as  a  subscribing  witness.  If  he  was, 
then  the  will  was  duly  attested  ;  but  if  he  was  not,  then  the  will  cannot 
be  admitted  to  probate,  because  it  was  not  subscribed  in  the  presence 
of  the  testator  by  three  competent  witnesses. 

The  much  vexed  question  as  to  the  true  construction  of  the  words 
"  credible  witnesses  "  in  the  English  statute  of  wills  was  early  settled 
by  this  Court,  in  Amory  v.  Fellowes,  5  Mass.  219,  229,  in  which  it  was 
held  that  the  word  "  credible"  was  used  as  equivalent  to  "  competent," 
and  that  a  witness  was  admissible  to  prove  the  execution  of  a  will 
"  whom  the  law  will  trust  to  testify  to  a  jury."  This  construction  was 
confirmed  by  several  subsequent  decisions :  Sears  v.  Dillingham,  12 
Mass.  358,  361 ;  Hawes  v.  Humphrey,  9  Pick.  350,  356  ;  Haven  v. 
Hilliard,  23  Pick.  10,  17;  and  was  incorporated  into  Rev.  Sts.  c.  62, 
s.  6,  by  changing  the  phrase  "credible  witnesses"  into  "competent 
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witnesses."     Rep.  of  Cora,  on  Rev.  Sts.  c.  62,  s.  4.     The  same  phrase- 
ology is  contained  in  Gen.  Sts.  c.  92,  s.  6. 

There  can  be  no  doubt  that  these  words  have  a  "  peculiar  and  ap- 
propriate meaning  in  the  law,"  and  that  in  interpreting  them  it  is  our 
dutj'  to  give  them  that  meaning.  This  is  the  rule  of  exposition  pre- 
scribed in  Rev.  Sts.  c.  2,  s.  6,  and  Gen.  Sts.  c.  3,  s.  7.  A  competent 
witness,  according  to  legal  intendment,  is  one  who  is  entitled  to  be 
examined  in  a  Court  of  justice,  and  of  whose  credibility  the  Court  and 
jury  are,  by  the  well  settled  rules  of  law  permitted  to  judge.  He  must 
be  so  situated,  in  respect  to  the  issue  depending  between  parties  to  a 
cause  or  proceeding,  or  to  the  particular  fact  concerning  which  he  is 
called  to  testify,  and  must  have  such  sense  of  the  obligation  of  an  oath, 
as  to  come  within  the  class  of  persons  whom  the  common  law  deems  it 
safe  and  wise  to  admit  to  give  testimony  in  judicial  investigations.  In 
general,  if  a  witness  is  not  wanting  in  religious  belief,  if  he  has  not  been 
rendered  infamous  by  conviction  of  crime,  and  has  no  pecuniary  inter- 
est in  the  event  of  the  suit  in  which  he  is  called  to  testify,  he  is  admis- 
sible and  competent  as  a  witness.  There  are  no  other  tests  by  which, 
under  the  rules  of  the  common  law,  a  Court  can  determine  whether  a 
witness  is  to  be  excluded  or  admitted,  and,  so  far  as  we  know,  no  other 
have  ever  been  applied  in  any  of  the  cases  which  have  arisen  under  the 
statute  regulating  the  attestation  of  wills.  Certainly-,  in  all  of  those 
which  have  heretofore  been  decided  b3-  this  Court,  the  struggle  has  been 
whether  the  witness  had  at  the  time  of  attestation  such  pecuniar3'  inter- 
est in  the  event  of  the  suit  as  to  be  then  disqualified  as  a  witness  to 
testify  concerning  the  signing  of  the  will  by  the  testator,  according  to 
the  established  rule  of  evidence  at  common  law,  as  recognized  and  acted 
on  in  courts  of  justice. 

Applying  this  rule  to  the  facts  agreed  in  the  present  case  concern- 
ing the  situation  and  relation  of  the  attesting  witness,  we  are  unable  to 
see  any  valid  ground  of  objection  to  his  competency.  It  is  conceded 
that  he  was  one  of  the  heirs-at-law  of  the  testatrix,  and,  if  she  had  died 
intestate,  he  would  have  been  entitled  to  one-fourth  part  of  her  estate. 
It  is  also  agreed  that  by  lier  last  will  the  testatrix  devised  and  be- 
queathed the  larger  part  of  her  estate  to  the  son  of  the  attesting  wit- 
ness, and  made  no  devise  or  bequest  whatever  to  the  latter.  It  is  very 
clear,  therefore,  that  the  pecuniarj-  interest  of  the  witness  would  be  pro- 
moted by  a  failure  to  prove  the  due  attestation  of  the  will,  and  that  his 
testimony  in  support  of  it  would  operate  directly  against  this  interest. 
It  is  contended,  however,  that  the  fact  that  he  was  the  heir-at-law  of 
the  testatrix,  and  in  the  event  of  intestacy  that  he  would  be  entitled  to 
a  distributive  share  of  the  estate  of  his  sister,  gave  him  an  interest  in 
the  subject-matter.  In  a  certain  sense  this  is  true.  He  had  an  interest 
in  the  question  whether  his  sister  should  die  testate  or  intestate,  because 
on  this  contingency  depended  his  own  claim  to  share  in  her  estate.  But 
the  insuperable  difficulty  in  the  way  of  holding  this  fact  to  be  a  dis- 
qualification of  him  as  a  witness  is,  that  by  the  rule  of  law  interest  of 
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itself,  without  regard  to  its  nature  or  bearing  on  the  issue,  never  oper- 
ated to  exclude  a  witness  from  giving  evidence.  It  is  only  when  the  ^ 
pecuniary  interest  of  a  person  will  in  some  way  and  to  some  appreciable 
extent  be  aided  or  promoted  by  a  judgment  or  decree  in  favor  of  the 
party  caUing  him,  that  he  is  excluded  from  testifying,  according  to  the 
rule  of  the  common  law.  So  plain  is  this,  that  it  is  said  by  Professor 
Greenleaf  in  1  Greenl.  Ev.  s.  410,  that  "  it  is  hardly  necessary  to  ob- 
serve, that  when  a  witness  is  produced  to  testify  against  his  interest, 
the  rule  that  interest  disqualifies  does  not  apply,  and  the  witness  is 
competent."  Nor  is  this  all.  Not  only  does  such  an  interest  not  dis- 
qualify a  witness,  but  it  is  always  deemed  to  be  a  circumstance  legiti- 
mately entitled  to  great  weight  in  judging  of  the  credibility  of  a  wit- 
ness, that  he  is  called  to  testify  adversely  to  his  own  interest.  This 
rule  of  the  common  law  which  excludes  a  witness  from  giving  evidence 
in  favor  of  his  own  interest  is  said  to  be  founded  on  the  close  and  inti- 
mate connection  which  experience  has  shown  to  exist  between  the  situ- 
ation of  a  witness  and  the  truth  or  falsity  of  his  testimony.  The  common 
law  rejected  the  evidence  of  persons  called  to  testify  in  support  of  their 
interest,  not  because  persons  so  situated  might  not  sometimes  state  the 
truth,  but  because  a  long  acquaintance  with  and  familiar  knowledge  of 
proceedings  in  courts  had  shown  that  men  were  subject  to  be  greatly 
swayed  and  influenced  in  their  testimony  by  having  a  private  pecuniar}' 
interest  in  the  favorable  result  of  a  cause  which  they  were  called  to 
support  by  their  evidence ;  and  that,  if  allowed  to  give  testimony  in 
such  cases,  it  would  tend  to  the  commission  of  perjury,  and  to  mis- 
lead rather  than  to  guide  juries  in  the  investigation  of  truth.  It  is  ob- 
vious that  the  reason  on  which  the  rule  is  founded  has  no  application 
where  the  testimony  which  a  witness  is  called  to  give  will  operate  to  the 
prejudice  of  his  rights  or  interest,  or  in  no  way  tend  to  promote  them. 

Nor  can  we  see  any  greater  difHeulty  in  applying  the  ordinary  rule  of 
exclusion  on  the  ground  of  interest  to  an  attesting  witness  to  a  will 
than  to  one  who  is  called  to  testify  in  the  trial  of  an  action  at  law.  In 
the  latter  case  the  test  of  competency  is,  whether  the  witness  will  gain 
by  a  decision  of  the  case  in  favor  of  the  party  who  offers  him  as  a  wit- 
ness. It  does  not  depend  on  the  nature  of  his  evidence  or  the  facts  to 
which  he  is  expected  to  be  a  witness.  The  question  is  not  whether  he 
shall  be  permitted  to  give  a  certain  kind  of  evidence,  or  to  testify  to 
particular  facts  and  not  to  others,  but  whether  he  can  be  admitted  to 
testify  at  all.  So  in  case  of  the  attestation  of  a  will.  The  competency 
of  the  witness  is  to  be  settled  by  his  situation  at  the  time  of  attestation, 
with  respect  to  the  subject-matter  and  the  contents  of  the  will.  The 
question  is  not  whether  he  will  testify  in  support  of  or  adversely  to  the 
establishment  of  the  will,  but  whether  his  situation  and  relation  to  the 
testator  or  testatrix,  and  the  disposition  of  the  propert}'  by  the  will, 
were  such,  when  the  will  was  made,  that  he  can  be  admitted  to  testify 
at  all.  Nor  is  it  at  all  material  to  the  question  of  com|)etency  that  the 
contents  of  the  will  were  unknown  to  the  witness  at  the  time  of  attes- 
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tation.  The  law  does  not  look  to  the  consciousness  or  knowledge  of  a 
party  to  ascertain  whether  he  is  competent  to  testify.  It  is  the  fact  of 
a  present  existing  interest  which  disqualifies.  If  this  exists,  the  witness 
is  incompetent;  if  no  interest  is  shown,  then  he  is  competent,  irrespec- 
tive of  his  knowledge  of  an  absence  of  interest  in  the  subject-matter  in 
controversy.  If,  by  the  terms  of  the  will,  its  admission  to  probate  would 
operate  favorably  to  his  interests,  he  is  incompetent  to  attest  the  execu- 
tion of  the  instrument.  He  then  has  a  direct  pecuniary  interest  in  the 
proof  of  the  fact  to  which  he  is  called  to  bear  witness. 

The  principles  of  law  regulating  the  competency  of  attesting  wit- 
nesses to  wills  are  correctly  stated  in  Haven  v.  Hilliard,  ubi  supra.  It 
is  true  that  in  giving  an  exposition  of  the  provisions  of  a  statute  affect- 
ing the  validity'  of  the  attestation  in  that  case,  certain  illustrations  were 
used  by  the  Court  which  seem  to  give  countenance  to  the  doctrine  that 
a  witness  to  the  execution  of  a  will  may  be  incompetent  even  where  his 
interest  was  adverse  to  its  establishment  and  validity.  But  the  case 
itself  shows  that  no  point  concerning  the  eompetencj'  of  witnesses  so 
situated  was  there  raised,  and  that  the  language  of  the  Court,  though 
liable  to  misapprehension,  was  not  intended  as  a  decision  of  that  ques- 
tion. Certainly  so  far  as  it  seems  to  support  the  proposition  that  an 
heir-at-law,  who  is  disinherited  in  whole  or  in  part  bj-  a  will,  is  incom- 
petent as  an  attesting  witness,  the  case  is  contraiy  to  well-settled  prin- 
ciples, and  must  be  overruled.  Case  to  stand  for  trial} 


Note. 

There  are  some  matters  upon  which  persons  generally  competent  cannot  testify.  A 
mere  privilege  of  not  testifying  can  be  waived  ;  but  in  the  cases  referred  to  nobody  can 
waive  the  disability.  These  are  sometimes  classified  as  cases  of  "  special  incompetency," 
and  treated  under  the  head  of  the  competency  of  witnesses. 

But  such  disabilities  are  more  intelligible  if  regarded  as  incidental  results  of  the 
.substantive  law  of  the  particular  topics  to  which  they  relate.  The  considerations  which 
explain  them  are  mainly  to  be  found  there,  and  they  can  only  be  well  understood  by 
searching  the  substantive  law,  • —  a  matter  foreign  to  the  purpose  of  the  present  work. 
One  or  two  cases  of  this  class  are  added  in  the  note.  Cases  like  Stephen  v.  Bernays 
and  Sutherland  v.  Ross,  ante,  1089,  1091,  are  of  course,  merely  the  result  of  leaving 
unrepealed  a  part  of  the  old  law. 

O'Connor  v.  Marjoribanks,  4  Man.  &  Gr.  435  (1842).  Trover,  by  the  plaintiffs, 
as  administratrixes  of  George  Garrow,  deceased,  for  a  chest  of  plate ;  laying  the  posses- 
sion in  the  intestate,  and  the  conversion  after  his  death.  Pleas  ;  first,  not  guilty  ; 
secondly,  that  the  intestate  was  not  possessed  as  of  his  own  property,  &c.  ;  upon  both 
of  which  issue  was  joined;  thirdly  [that  successive  advances  were  made  to 'the  de- 
ceased at  the  request  of  one  Hodgson,  and  the  goods  were  deposited  with  defendants 
as  security  therefor.] 

Replication  to  this  plea,  that  it  was  not  agreed  by  and  between  the  said  G.  G.  and 
the  said  J.  H.,  modo  et  forma.     Whereupon  issue  was  joined. 

The  cause  was  tried  before  Maule,  J. ,  at  the  sittings  for  Middlesex  in  last  term, 
when  the  following  facts  appeared.  Mr.  Garrow  the  intestate  was,  in  the  year  1836, 
residing  in  India  ;  his  wife  remaining  in  England.     A  letter  was  given  in  evidence, 

1  See  Matter  of  Eysaman,  113  N.  Y.  62. 
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written  by  Mr.  Garrow  to  his  wife,  towards  the  close  of  that  year,  authorizing  her  to 
draw  on  him  for  money,  or  to  sell  his  plate  and  some  other  property.  She  applied  to 
the  defendants  (Coutts  and  Co.,  through  whom  her  husband  had  been  in  the  habit  of 
makinc  remittances  to  her),  for  an  advance  of  £600  ;  and  they  advanced  her  that  sum 
upon  her  draft  on  her  husband  being  indorsed  by  Mr.  Hodgson,  a  customer  of  theirs  ; 
the  chest  of  plate  in  question  being  deposited  by  Mrs.  Garrow  with  the  defendants  as  a 
security  for  Mr.  Hodgson.  The  draft  was  accepted  and  paid  by  Mr.  Garrow;  aud,  in  1838, 
his  wife  obtained  a  further  advance  of  £250  from  the  defendants,  upon  another  draft  on 
her  husband,  and  a  written  guarantee  given  to  them  by  Mr.  Hodgson  ;  it  being  agreed 
that  the  plate  should  remain  with  the  defendants  on  the  same  terms  as  before.  This 
latter  draft  was  accepted  by  Mr.  Garrow,  but  he  died  before  it  fell  due.  The  learned 
judge  intimating  an  opinion,  that  the  evidence  to  establish  the  wife  an  agent  for  the 
purpose  of  depositing  the  plate  was  very  weak,  the  defendants  tendered  an  examination 
of  Mrs.  Garrow,  taken  after  her  husbaud's  death,  upon  interrogatories  under  a  commis- 
sion in  Canada,  where  she  had  resided  since  that  time.  This  was  objected  to  on  the 
part  of  the  plaintiffs,  but  was  received  by  the  learned  judge,  who,  however,  reserved 
the  point.  In  the  examination  in  question,  Mrs.  Garrow  deposed  that  hei'  husband 
had,  previously  to  1837,  authorized  her  to  sell  and  dispose  of  any  articles  of  plate  or 
furniture  belonging  to  him,  as  well  as  to  manage  his  aifairs  generally  while  she  remained 
in  England.  His  lordship  left  it  to  the  jury  to  say,  whether  Mrs.  Garrow  had  author- 
ity from  her  husband  to  pledge  the  plate  in  question  ;  aud  if  so,  to  find  a  verdict  for 
the  defendants  on  the  second  and  third  issues  ;  which  they  accordingly  did. 

Talfourd,  Serjt.,  in  the  same  term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiffs  on  these  issues,  or  for  a  new  trial,  on  the  ground  that  Mrs.  Gan-ow's  evidence 
was  inadmissible  in  an  action  by  the  representatives  of  her  late  husband,  in  a  matter 
touching  his  estate.  He  cited  Monroe  v.  Twisleton,  Peake,  Add.  Ca.  219,  and  Doker  v. 
Master,  Ry.  &  Moo.  198. 

Bompas,  Serjt.  (with  whom  was  /.  Henderson),  nov^  showed  cause. 

Talfourd,  Serjt.  (with  whom  was  Bramwell),  contra. 

TiNDAL,  C.  J.  It  is  impossible  to  gain  much  light  from  the  cases  decided  at  Nisi 
Prius  relative  to  this  subject,  as  the  two  principal  ones  appear  to  be  in  direct  opposi- 
tion to  each  other.  We  must  see,  therefore,  which  of  them  best  accords  with  the  gen- 
eral principles  of  law.  And  it  appears  to  me  that,  of  the  two,  Monroe  v.  Twisleton, 
Peake,  Add.  Ca.  219,  is  the  sounder ;  and  that  the  doctrine  therein  laid  down  is  built 
upon  the  general  rule  of  law,  which,  subject  to  certain  well-known  exceptions,  is  this  ; 
that  a  wife  never  can  be  admitted  as  a  witness  either  for  or  against  her  husband  ;  she 
cannot  be  a  witness  for  him,  because  her  interest  is  precisely  identical  with  his  :  nor 
against  him,  upon  grounds  of  public  policy,  because  the  admission  of  such  evidence 
would  lead  to  dissension  and  unhappiness,  and  possibly  to  perjury.  There  are  cases  to 
show  that  this  intimate  relation  subsisting  between  the  parties  is  not  to  be  considered 
as  dissolved  by  death,  so  as  to  let  in  the  evidence  of  either  party  as  to  transactions 
occurring  during  their  joint  lives  ;  hut  we  are  asked  to  confine  the  rule  to  cases  where 
the  communications  between  the  husband  and  wife  are  of  a  Confidential  nature.  But 
such  a  limitation  of  the  rule  would  very  often  be  extremely  dificult  of  application ;  and 
would  introduce  a  separate  issue  in  each  cause  as  to  whether  or  not  the  communica- 
tions between  husband  and  wife  were  to  be  considered  of  a  confidential  character. 
Upon  the  whole,  I  think  it  better  to  adopt  Lord  Alvanley's  rule  in  Monroe  v.  Tvtisle- 
ton ;  and  to  hold  therefore  that  the  evidence  of  the  widow  was  improperly  admitted  in 
this  case.     Consequently,  the  rule  must  be  made  absolute  for  a  new  trial. 

CoLTMAN,  J.  In  the  argument  in  this  case  a  distinction  has  been  taken :  and  it 
has  been  contended  that,  as  to  some  things,  a  wife  may  he  examined  after  the  death  of 
her  husband,  though  not  as  to  such  matters  as  were  in  the  nature  of  confidential  com- 
munications between  them.  But  undoubtedly  that  is  not  the  rule  during  the  lifetime 
of  both  parties  ;  for  the  rule  then  is,  that,  with  the  exception  of  certain  well-known 
instances,  neither  husband  nor  wife  can  be  admitted  as  a  witness  for  or  against  the 
other  ;  and  I  think  that  no  such  distinction  as  that  now  attempted  to  be  set  up,  arises 
upon  the  death  of  one  of  the  parties.  With  respect  to  the  authorities,  we  are  obliged  to 
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make  our  election  tetween  conflieting  cases  ;  and  I  agree  that  the  doctrine  laid  down 
in  Mm-ree  v.  TwisUton  is  the  sound  one,  —  that,  although  the  relation  of  husband  and 
wife  may  have  ceased  to  exist,  by  the  divorce  of  the  parties,  the  objection,  as  to  the 
admissibility  of  the  evidence  of  either,  still  subsists  ;  and  I  think  it  makes  no  differ- 
ence that  the  relation  has  been  put  an  end  to  by  death.  There  must  be  a  new  trial ; 
and  if  the  parties  think  the  question  of  suificient  importance,  they  may  put  it  on  the 
record  and  carry  it  up  to  a  court  of  error. 

Maule,  J.  I  also  am  of  opinion  that  this  evidence  was  inadmissible.  Beveridge  v. 
MinUr,  1  C.  &  P.  364,  is  favorable  to  the  admissibility  of  the  witness  ;  bat  the  previ- 
ous case  of  Monroe  v.  Twislelon  is  the  other  way.  I  certainly  think  that  more  weight  is 
due  to  the  latter  case  ;  for  it  appears  to  have  been  more  considered  and  more  fully 
argued,  and  it  does  not  seem  to  have  been  cited  in  Beveridge  v.  Minter.  In  Monroe  v. 
TwisUtm  Lord  Alvanley  lays  down  the  rule  with  clearness  and  precision  :  "To  prove 
any  fact  arising  after  the  divorcCj  this  lady  is  a  competent  witness,  but  not  to  prove  a 
contract  or  anything  else,  which  happened  during  the  coverture.  She  was  at  that 
time  bound  to  secrecy  ;  what  she  did  might  be  in  consequence  of  the  trust  and  confi- 
dence reposed  in  her  by  her  husband."  This  shows  that  the  presumption  was,  not  so 
much  that  there  was  confidence  in  the  particular  case,  but  that  there  might  have  been. 
In  Beveridge  v.  Minter,  where  the  evidence  of  the  widow  was  objected  to  in  a  case 
which  certainly  bore  a  close  resemblance  to  the  present,  Abbott,  C.  J.,  said,  "She  is 
appearing  againstTier  own  interest.  This  is  an  action  brought  against  her  husband's 
executors.  If  you  (that  is  the  executors)  had  called  her,  the  other  side  would  have 
asked  if  she  took  any  benefit  under  the  will."  The  sole  ground  therefore  of  the  Lord 
Chief  Justice's  opinion  seems  to  have  been,  that  the  widow  was  appearing  against  her 
own  interest ;  and  when  his  lordship  was  pressed  by  the  counsel  for  the  defendants 
with  the  observation  that  if  the  husband  had  been  alive,  and  the  action  had  been 
brought  against  him,  she  could  not  have  been  a  witness,  it  is  stated  that  he  merely 
replied,  "At  present  I  do  not  see  any  objection;"  so  that  there  does  not  ajjpear  to 
have  been  much  discussion  in  that  case. 

Upon  principle,  however,  I  think  we  ought  to  decide  against  the  admission  of  this 
witness.  The  text-books  generally  give,  as  the  reason  for  the  rule  as  to  excluding  the 
testimony  of  husband  or  wife,  the  necessity  of  preserving  the  confidence  of  the  conjugal 
relation  ;  and  that  may  be  so.  But  it  by  no  means  follows  that  the  rule  is  co-extensive 
with  the  reason  given  in  support  of  it ;  and  indeed  it  would  be  very  inconvenient  if  it 
were  so  ;  as  the  question  would  frequently  be  raised  as  to  whether  or  not  some  particu- 
lar communication  or  fact  occurring  between  husband  and  wife  was  of  a  confidential 
character  ;  which  would  give  rise  to  endless  embarrassment  and  distrust.  A  rule  may 
be  a  very  good  rule,  though  the  reason  on  which  it  is  founded  may  not  be  applicable  to 
every  case  which  is  governed  by  the  rule.  For  instance,  the  Statute  of  Frauds  was 
passed  to  prevent,  amongst  other  things,  the  setting  up  of  fraudulent  agreements  ;  but 
if  it  had  laid  down  the  rule  that  no  instrument  obtained  by  fraud  should  be  valid,  it 
would  have  left  the  question  in  every  case  open  to  great  difficulty  as  to  whether  there 
had  been  fraud  or  not.  Instead  of  that,  a  clear  and  simple  rule  is  established,  —  that 
the  agreement  must  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith. 
And  so  the  policy  of  the  law  (in  order  to  insure  conjugal  confidence)  has  laid  down  a 
definite  rule,  that  in  no  case  shall  husband  and  wife  be  allowed  to  give  evidence  for 
or  against  each  other.  That  rule  extends  to  this  case  ;  for,  though  the  husband  is 
dead,  the  reason  for  the  rule  applies  as  strongly  as  if  he  were  alive.  It  would  just  as 
much  embarrass  married  persons  if  they  knew  their  communications  might  be  divulged 
after  the  death  of  either  party.  I  think,  therefore,  Mrs.  Garrow  was  as  much  prevented 
by  the  rule  of  law  from  giving  evidence  in  this  case  as  she  would  have  been  if  her  hus- 
band had  been  alive  and  plaintiff  in  the  action  ;  and,  consequently,  that  her  examina- 
tion ought  not  to  have  been  received.  ^  Rule  aibsoHte.^ 

1  On  the  second  trial,  the  defendants  having  again  obtained  a  verdict,  a  motion  was 
made  to  set  it  aside  as  being  against  evidence,  but  the  Court  refused  to  grant  a  rule. 

2  And  so  Vexter  v.  Booth,  2  Allen,  659  ;  Brown  v.  Wood,  121  Mass.  137.     In  Eng- 
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Woodward  v.  Leavitt,  107  Mass.  453  (1871).'  .  .  .  After  the  verdict  of  the  jury, 
the  plaintiff'  duly  moved  in  the  Superior  Court  for  a  new  trial,  on  the  ground  that, 
before  the  last  trial,  one  of  the  jurymen,  Solomon  Brown,  had  formed  and  expressed 
an  opinion  on  the  merits  of  this  case. 

On  the  hearing  of  this  motion,  it  was  testified  by  three  persons  that  the  juryman 
Brown  after  one  previous  trial  had  expressed  to  each  of  them,  at  three  several  times, 
that  he  believed  that  these  notes  had  been  paid  ;  and  one  witness  testified  that  Brown 
said  he  thought  '  Woodward  was  on  the  catch.'  It  appeared  that  the  case  had  been  a 
subject  of  frequent  discussion  in  the  town  where  Brown  and  the  plaintiff  lived,  there 
having  been  several  previous  trials. 

Before  the  case  was  opened  to  the  jury,  the  presiding  judge,  at  the  plaintiff's  re- 
quest, asked  the  jury  whether  either  of  them  had  formed  and  expressed  an  opinion  in 
this  case,  or  was  conscious  of  any  bias,  and,  if  so,  to  make  it  known.  Brown  was  ex- 
amined on  the  motion  for  a  new  trial,  and  admitted  that  he  heard  the  question  so 
addressed  to  him  by  the  judge,  but  that  he  had  then  no  recollection  of  having  ex- 
pressed any  opinion,  nor  was  conscious  of  any  bias.  He  also  admitted  that,  before 
being  summoned  as  a  juror  at  this  term,  he  had  expressed  au  opinion,  after  hearing 
some  statements  as  to  the  evidence  at  a  former  trial,  that  he  thought  the  notes  had 
been  paid  ;  but  that  he  then  had  no  personal  knowledge  of  the  facts,  and  that  he  had 
not  of  late  expressed  any  opinion. 

The  judge,  against  the  plaintiff's  objection,  allowed  others  of  the  jury  to  be  ex- 
amined ;  and  they  testified  that  Brown  did  not  take  part  in  the  discussions,  and  did 
not  attempt  to  influence  them.  Brown  was  also  allowed  to  state,  against  the  plaintiffs 
objection,  that  he  voted  in  favor  of  the  plaintiff,  and  did  not  vote  against  the  plaintiff 
till  after  all  the  other  jurors  had.     The  judge  overruled  the  motion  for  a  new  trial. 

The  plaintiff  alleged  exceptions  to  the  rulings  and  decision  upon  this  motion,  which 
were  certified  by  the  judge  to  be  truly  stated  as  above,  and  were  allowed,  so  far  as 
such  rulings  and  decision  were  proper  matters  of  exception. 

These  exceptions  were  argued  at  this  term,  and  afterwards  reargued  in  writing  by 
the  same  counsel ;  and  the  opinion  of  the  whole  Court  thereon  was  drawn  up  by 

Geay,  J.  The  questions  presented  by  the  exceptions  to  the  admission  of  the  testi- 
mony of  the  jurors,  upon  the  motion  for  a  new  trial  in  this  case,  have  been  fully  and 
ably  argued  in  wilting  by  counsel,  and,  on  account  of  their  practical  importance  in 
the  administration  of  justice,  and  the  want  of  entire  harmony  in  the  adjudged  cases, 
have  been  considered  by  all  the  judges,  including  those  who  were  not  present  at  the 
term,  and  after  advisement  and  examination  of  the  authorities,  the  opinion  of  the  Court 
is  unanimous. 

A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the  presiding  judge  ;  and 
his  decision  is  conclusive  upon  the  question  whether  one  of  the  jurors  had  in  fact 
formed  or  expressed  such  an  opinion  as  should  disqualify  him  to  try  the  case,  or  upon 
the  question  whether  the  party  moving  for  a  new  trial  had  seasonably  availed  himself 
of  the  objection,  or  any  other  question  of  fact  arising  upon  the  hearing  of  the  motion. 
But  the  judge  is  not  at  liberty  to  disregard  the  rules  of  law  by  which  the  rights  of  the 
parties  are  governed  ;  and  upon  a  motion  for  a  new  trial  or  petition  for  a  review,  as 
well  as  at  any  previous  stage  of  the  case,  questions  of  law,  arising  for  the  first  time, 
relating  to  the  competency  of  evidence  or  the  merits  of  the  controversy,  and  the  rulings 


land,  since  1852,  this  disability  has  ceased  and  become  matter  of  privilege.  In  New 
York  the  statute  limits  it  to  confidential  communications.  SoiUhwick  v.  SouOixeick,  49 
N.  Y.  510. 

Those  who  overhear  private  conversations  between  husband  and  wife  may  testify  to 
them.  Com.  v.  Chiffin,  110  Mass.  181.  And  letters  between  them  may  be  put  in. 
State  V.  Hoyt,  47  Conn.  540.  Although  others  are  present  at  the  conversation,  the 
disability  of  the  husband  and  wife  remains.  Campbell  v.  Chace,  12  R.  I.  333.  But 
amtra,  without  discussion,  I/yon  v.  Prouty,  154  Mass.  488.  Compare  Jacobs  v.  Hesler, 
113  Mass.  157.  —  Ed.  i  A  part  of  the  case  is  omitted. 
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upon  which  may  have  affected  the  final  decision,  may  be  revised  hy  this  Court  upon 
exceptions.  Gen.  Sts.  c.  115,  s.  7  ;  Norton  v.  Wilbur,  5  Gray,  7 ;  Shea  v.  Lawrence, 
1  Allen,  167  ;  Kidmyv.  Richa/rds,  10  Allen,  419  ;  Richardson  v.  Lloyd,  99  Mass.  475. 

The  proper  evidence  of  the  decision  of  the  jury  is  the  verdict  returned  by  them 
upon  oath  and  affirmed  in  open  court ;  it  is  essential  to  the  freedom  and  independence 
of  their  deliberations  that  their  discussions  in  the  jury  room  should  be  kept  secret  and 
inviolable ;  and  to  admit  the  testimony  of  jurors  to  what  took  place  there  would 
create  distrust,  embarrassment,  and  uncertainty.  Questions  of  the  competency  of  such 
evidence  have  usually  arisen  upon  its  being  offered  with  a  view  to  overturn  the  ver- 
dict ;  for  the  party  in  whose  favor  the  verdict  has  been  rendered  has  ordinarily  no 
need  of  further  proof ;  but  the  decisive  reasons  for  excluding  the  testimony  of  the 
jurors  to  the  motives  and  influences  which  afi"ected  their  deliberations  are  equally 
strong,  whether  the  evidence  is  offered  to  impeach  or  to  support  the  verdict. 

In  England  the  earlier  authories  are  not  uniform  ;  but  we  have  not  found  any  case 
since  the  beginning  of  this  century  in  which,  after  the  return  and  affirmance  of  a  ver- 
dict in  open  court,  the  testimony  of  jurors  to  the  motives  and  influences  by  which 
their  deliberations  were  governed  has  been  admitted.  In  Owen  v.  Warburton,  1  N.  R. 
326,  upon  a  motion  in  the  common  pleas,  for  a  new  trial,  the  affidavit  of  a  juror  was 
oflTered  to  prove  that  the  verdict  was  decided  by  lot ;  and  Sir  James  Mansfield,  C.  J., 
after  advisement  and  conference  with  the  judges  of  the  other  Courts,  said  that  they  were 
all  of  opinion  that,  "  considering  the  arts  which  might  be  used  if  a  contrary  rule  were  to 
prevail,"  "the  affidavit  of  a  juryman  cannot  be  received."  In  Straker  v.  Graham, 
7  Dowl.  223,  225  ;  s.  c.  8  L.  J.  N.  s.  (Exch.)  86,  Baron  Alderson  said,  "  It  is  entirely 
against  public  policy  to  allow  a  juryman  to  make  affidavit  of  anything  that  passes  in 
agreeing  to  a  verdict."  And  this  statement  was  quoted  with  approval  by  Chief  Jus- 
tice Tindal  in  Burgess  v.  Langley,  as  reported  in  1  D.  &  L.  21,  23.  In  Roberts  v. 
Hughes,  7  M.  &  W.  399  ;  s.  o.  1  Dowl.  N.  s.  82,  upon  an  offer,  made  in  opposing  a 
motion  for  a  new  trial,  of  a  juror's  affidavit  to  what  had  passed  on  the  delivery  of  the 
verdict  in  open  court,  it  was  treated  as  a  well-settled  rale  "to  exclude  jurymen  from 
swearing  to  what  took  place  in  their  private  room,  or  the  grounds  upon  which  they 
found  their  verdict."  In  liaphael  v.  Bank  of  England,  17  C.  B.  161,  174,  where  the 
affidavits  of  jurymen  were  offered  in  support  of  a  motion  for  a  new  trial,  Mr.  Justice 
Willes  said,  "  If  the  affidavits  are  to  be  taken  as  a  statement  of  something  that  passed 
in  the  jury  room,  they  clearly  are  not  admissible."  In  Standewick  v.  Hopkins,  14  L.  J. 
(Q.  B.)  16,  Mr.  Justice  Patteson  said,  "  The  affidavits  of  jurymen  cannot  generally  be 
read  to  support  their  verdict ; "  or,  according  to  another  report  of  the  same  case  in  2  D. 
&  L.  502,  "The  general  rule  is  that  the  affidavits  of  jurors  are  not  admissible  either  to 
support  or  to  impugn  their  verdict." 

In  the  earliest  reported  ease  in  this  Commonwealth,  Grinnell  v.  Phillips,  1  Mass. 
530,  affidavits  of  jurors  as  to  the  manner  in  which  they  arrived  at  a  verdict  were  indeed 
admitted,  by  the  opinion  of  two  judges  against  one,  in  support  of  a  motion  for  a  new 
trial.     But  that  case  has  been  overruled  by  a  series  of  later  decisions.  .  .  . 

In  Oapen  v.  Stoughton,  16  Gray,  364,  after  an  order  accepting  the  verdict  of  a 
sheriff's  jury  in  favor  of  one  party  had  been  improvidently  made  by  the  Court  through 
mistake  of  counsel,  and  for  that  reason  afterwards  vacated,  members  of  the  jury  were 
permitted  to  testify  that  the  jury  signed  this  verdict  by  mistake,  after  having  agreed  to 
a  verdict  for  the  other  party  and  filling  up  a  blank  ,form  accordingly.  But  that  case, 
as  was  observed  by  Chief  Justice  Bigelo\y  in  delivering  judgment,  went  upon  the 
ground  that  it  involved  no  inquiry  into  the  conduct  of  the  jurors  during  the  progress 
of  the  trial,  or  the  mode  in  which  their  verdict  was  arrived  at  or  made  up,  but  only  a 
clerical  error,  by  reason  of  which  the  paper  which  they  signed  did  not  express  the  re- 
sult upon  which  they  bad  all  agreed.  And  that  verdict  had  been  sealed  up  by  the 
jury,  and  returned  by  the  sheriff  into  Court  after  they  had  separated,  and  never  been 
affirmed  in  their  presence,  as  to  which  the  affidavits  of  jurors  might  with  more  reason 
be  admitted  than  in  the  case  of  an  ordinary  verdict  rendered  in  open  court  and  affirmed 
and  recorded  in  the  presence  of  the  jury.  Pee  Bridgewnter  v.  Plymouth,  97  Mass.  382, 
391;  Milsom,  v.  Haywa/rd,  9  Price,  134  ;  1  Tidd  Praot.  (9th  ed.)  582. 
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The  report  of  Ferrill  v.  Simpson,  8  Pick.  359,  upon  which  the  defendant  much  re- 
lied, is  very  brief  and  unsatisfactory.  So  far  as  it  bears  upon  this  point,  it  merely 
states  that  upon  a  petition  for  a  review  of  a  real  action  the  counsel  for  the  respondent 
"  produced  one  of  the  jurors  to  testify  that  a  misapprehension  at  the  trial  in  regard  to 
a  certain  line  had  no  inHuenue  upon  the  verdict ;  "  and  that  "  the  Court  said  that,  as 
the  petition  was  addressed  to  the  discretion  of  the  Court,  the  evidence  might  be  ad- 
mitted. The  juror  was  accordingly  examined."  Neither  the  nature  of  the  mistake, 
nor  its  alleged  bearing  upon  the  case,  nor  the  testimony  given,  is  stated  in  the  report. 
The  only  reason  assigned  for  its  admission — "as  the  petition  was  addressed  to  the 
discretion  of  the  Court "  —  implies  that  it  was  deemed  inadmissible  on  any  other 
ground  ;  and  is  wholly  unsound,  for  the  admission  and  rejection  of  evidence  upon  the 
hearing  of  a  petition  for  a  review  must  be  governed  by  the  ordinary  legal  rules.  Rich- 
ardson V.  Lloyd,  99  Mass.  475. 

In  Tucker  v.  Sovth  Kiiigstown,  5  B.  I.  558,  affidavits  of  jurymen  as  to  what  took 

place  in  the  jury  room  and  the  grounds  upon  which  they  found  their  verdict  were 

offered  to  impeach  the  verdict,  and  rejected  ;  and  no  opinion  was  required  by  the  case, 

or  expressed  by  the  Court,  as  to  the  admissibility  of  such  affidavits  in  support  of  the 

•  verdict. 

In  United  States  v.  Beid,  12  How.  361,  the  affidavits  of  two  jurors,  offered  in  sup- 
port of  a  motion  for  a  new  trial,  stated  that  during  the  trial  they  read  a  report  of  the 
evidence  in  a  newspaper,  but  that  it  did  not  influence  their  verdict.  Chief  Justice 
Taney,  in  delivering  judgment,  abstained  from  laying  down  any  general  rule  as  to  the 
reception  of  the  affidavits  of  jurors,  or  examining  the  decisions  upon  the  subject,  be- 
cause the  Court  were  of  opinion  "  that  the  facts  proved  by  the  jurors,  if  proved  by 
unquestioned  testimony,  would  be  no  ground  for  a  new  trial.  There  was  nothing  in 
the  newspapers  calculated  to  influence  their  decision,  and  both  of  them  swore  that 
those  papers  had  not  the  slightest  influence  upon  their  verdict."  The  Court  did  not 
decide,  but  expressly  declined  deciding,  whether  the  affidavits  were  or  were  not  admis- 
sible. If  they  were  rejected,  the  verdict  of  course  stood.  If  the  facts  stated  in  them 
should  be  assumed  as  proved,  there  was  nothing  in  them  to  impeach  the  verdict ;  and 
this,  not  merely  because  the  jurors  were  not  influenced,  but  also  because  there  was 
nothing  in  the  papers  calculated  to  influence  them . 

It  has  long  been  settled  law  that  the  delivery  of  any  paper  by  a  party  or  his  agent, 
designedly,  and  without  the  authority  of  the  Court,  to  the  jury  after  they  have  retired 
to  deliberate  upon  the  case,  will  avoid  a  verdict  in  his  favor,  although  the  jury,  swear 
that  they  did  not  read  it.  Co.  Lit.  227  b  ;  Eeylor  v.  Hall,  Palm.  325  ;  s.  o.  2  Rol.  R. 
261  ;  Webb  v.  Taylor,  2  Kol.  Ab.  714,  pi.  6  ;  s.  c.  Style,  383  ;  Trials  per  Pais,  224  ; 
Richmond  v.  Wise,  1  Ventr.  124,  125.  And  in  Hix\.  Drury,  5  Pick.  296,  302,  this 
Court  accordingly  said  .  "  We  are  all  of  opinion  that  if  a  paper  not  in  evidence  is'  de- 
livered to  the  jury  by  desigji,  by  the  party  in  whose  favor  the  verdict  is  returned,  the 
verdict  shall  be  set  aside,  even  if  the  paper  is  immaterial ;  and  this  as  a  proper  pun- 
ishment for  the  party's  misconduct." 

But  where  evidence  has  been  introduced  tending  to  show  that,  without  authority  of 
law,  but  without  any  fault  of  either  party  or  his  agent,  a  paper  was  communicated  to 
the  jury,  which  might  have  influenced  their  minds,  the  testimony  of  the  jurors  is  ad- 
missible to  disprove  that  the  paper  was  communicated  to  them,  though  not  to  show 
whether  it  did  or  did  not  influence  their  deliberations  and  decision.  A  juryman  may 
testify  to  any  facts  bearing  upon  the  question  of  the  existence  of  the  disturbing  influ- 
ence, but  he  cannot  be  permitted  to  testify  how  far  that  influence  operated  upon  his 
mind. 

For  example,  in  Hix  v.  Brury,  just  cited,  where  material  papers,  which  had  not 
been  given  in  evidence  at  the  trial,  were  delivered  to  the  jury  by  accident,  it  was  held 
that  the  affidavits  of  the  jurors  were  admissible  to  prove  that  the  papers  were  not  read 
by  the  jury,  because,  as  was  said  by  the  Court,  "  where  a  paper  which  might  influence 
the  jury  is  not  read,  it  is  the  same  thing  as  if  it  had  not  been  delivered  to  them."  But, 
as  has  been  stated  in  the  earlier  part  of  this  opinion,  it  was  also  said  in  that  case,  and 
had  been  previously  decided  in  Whitney  v.  Whitman,  5  Mass.  405,  that,  if  the  jury 
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received  and  read  the  paper,  they  cuiild  not  be  permitted  to  testify  upon  the  point 
whether  it  did  or  did  not  actually  influence  them.  The  same  rule  was  laid  down  and 
acted  on  in  the  earlier  cases  in  New  Hampshire.  Page  v.  Wheeler,  5  N.  H.  91,  93; 
State  V.  Bascall,  6  N.  H.  352,  361.  In  Utate  v.  Hascal.l,  it  was  further  held  that  the 
jurors  could  not  be  allowed  to  testify  that  "  they  were  induced  to  agree  to  the  verdict 
from  a  consideration  of  the  law  and  evidence  given  at  the  trial,  and  from  that  only."  , 
Upon  the  same  principle,  where  the  cause  which  is  alleged  to  have  prevented  a  fair 
trial  is  misconduct  or  partiality  on  the  part  of  a  juror,  and  testimony  of  his  acts  or 
declarations  outside  of  the  jury  room  has  been  introduced  for  that  purpose,  his  testi- 
mony in  direct  denial  or  explanation  of  those  facts  is  admissible.  The  statement  of 
Mr.  Justice  Morton  in  Dorr  v.  Fenno,  12  Pick.  621,  525,  that  the  testimony  of  jurors 
"  may  be  received  to  explain  or  contradict  other  evidence  tending  to  impeach  their  con- 
duct," directly  affirms  this  j  but  cannot,  consistently  with  the  judgments  delivered  by 
himself  and  other  judges  of  this  Court  in  the  cases  already  cited,  be  extended  to  allow 
the  same  or  other  jurors  to  testify  to  the  part  which  they  took,  or  the  motives  which 
infiuenoed  them,  in  their  private  deliberations. 

In  McCorkle  v.  Binns,  5  Binn.  340,  where,  upon  a  motion  for  a  new  trial  after  a 
verdict  for  the  plaintiff  in  an  action  of  libel,  a  witness  testified  to  declarations,  made 
hy  a  juror  before  the  trial,  that  he  had  made  up  his  mind  against  the  defendant  and 
would  find  a  verdict  against  him,  the  Court  permitted  that  juror  to  testify  that  he  never 
made  any  such  declarations  ;  but  would  not  allow  him  to  be  asked  "  whether  he  had 
not  been  for  the  lowest  damages  of  any  of  the  jury  ;  "  the  Chief  Justice  saying  that  "  he 
thought  it  unnecessary  in  this  case,"  and  the  other  judges  "that  it  was  wrong,  on 
principle,  to  inquire  into  the  proceedings  of  the  jury,  by  questions  to  the  jurors 
themselves. " 

In  Ramadge  v.  Ryan,  2  Moore  &  Scott,  421;  s.  c.  9  Bing.  333  ;  upon  a  motion  for 
a  new  trial,  affidavits  were  produced  that  one  of  the  jurors,  on  the  day  before  the  trial, 
had  expressed  his  surprise  at  a  verdict  in  a  similar  case,  and  said,  "  I  shall  be  on  the 
jury  to-morrow,  and  I  will  take  care  that  the  verdict  does  not  go  that  way."  The 
Court  thereupon  granted  a  rule  to  show  cause,  Chief  Justice  Tiudal  saying  that  the 
juror  would  "then  have  an  opportunity  of  answering  the  matters  with  which  he  is  now 
charged."  The  juror  made  an  affidavit,  denying  the  words  alleged  to  have  been  used 
hy  him,  which  the  Court  received,  and  on  the  strength  of  it  refused  a  new  trial.  At 
the  hearing  upon  the  rule,  the  foreman  of  the  jury  also  made  an  affidavit,  stating  that 
neither  he  nor  any  of  the  other  jurors  was  influenced  by  anything  which  that  juror  said 
or  did  at  the  trial ;  but  the  Court  refused  to  receive  it,  and  observed  that  those  in  sup- 
port of  the  application  referred  only  to  the  conduct  of  the  juror  before  he  entered  the 
jury  box. 

In  Addison  v.  Williamson,  5  Jur.  466,  Baron  Alderson  permitted  an  afiidavit  of  a 
juror,  offered  in  support  of  the  verdict,  to  be  read  so  far  as  it  contradicted  his  having 
made  declarations  attributed  to  him  by  affidavits  of  other  persons,  but  excluded  so 
much  of  it  as  stated  other  circumstances  relating  to  the  trial. 

In  Standewick  v.  Hopkins,  14  L.  J.  (Q.  B.)  16  ;  s.  c.  2  D.  &  L.  502  ;  s.  c.  nam. 
Sta-nderwicke  v.  Watkins,  9  Jur.  161;  where  affidavits  were  filed  imputing  misconduct 
and  gross  partiality  to  several  of  the  jurors  ;  to  meet  which  were  off'ercd  their  affidavits 
partly  explaining  and  partly  denying  the  charges;  Mr.  Justice  Patteson  said:  "The 
affidavits  of  jurymen  cannot  generally  be  read  to  support  their  verdict  ;  but  here  they 
are  proposed  to  be  used  to  answer  affidavits  casting  imputations  upon  them  ;  and  when 
misconduct  like  this  is  charged  against  them,  it  would  be  contrary  to  natural  justice 
not  to  allow  them  to  make  an  answer. "  The  contents  of  the  affidavits  on  either  side 
are  not  particularly  stated  in  any  of  the  reports.  But  that  they  diil  not  relate  to  the 
deliberations  in  the  jury  room  is  manifest  from  the  note  of  the  first  reporter,  that  "  this 
is  not  inconsistent  with  the  ruling  of  RoUe,  C.  J.,  in  Taylor  v.  Webb,  Trials  per  Pais, 
224,  that  the  affidavit  of  the  jury  ought  not  to  be  allowed  to  make  good  their  verdict." 

In  Saskell  v.  Becket,  3  Greenl.  92,  upon  a  petition  for  a  review,  the  petitioner  in- 
troduced evidence  that  one  of  the  jurors  had  said  before  the  trial  that  he  had  better 
settle  the  action,  for  he  thought  he  would  lose  it.    The  juror,  being  called  by  the 
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respondent,  testified  in  direct  explanation  of  tliese  statements,  anil  that  he  had  not 
formed  any  opinion  of  his  own  upon  the  merits  of  the  cause,  and  came  to  the  trial  with- 
out any  bias  or  prejudice.  "  He  also  testified,  as  did  another  juror,  that  on  going  into 
their  room  the  jury  very  soon  agreed  on  a  verdict  for  the  defendant,  and  that  hfi  was 
one  of  the  last  to  give  his  opinion."  This  last  testimony  does  not  appear  to  have  been 
.  objected  to,  and  is  not  noticed  in  the  opinion  of  the  Court,  who,  in  relation  to  the 
position  of  the  petitioner  that  the  juror  had  formed  and  expressed  an  opinion  unfavor- 
able to  his  cause,  said:  "  But  this  is  explained  in  a  satisfactory  manner  by  the  juror 
himself,  who  is  very  properly  called  for  that  pnrpose.  Indeed,  whenever  the  verdict  is 
impeached  for  any  cause  of  this  sort,  the  juror  implicated  ouglit  to  be  permitted  to 
explain."  The  subsequent  decisions  in  Taylor  v.  Greeley,  3  Greenl.  204,  and  Sawyer  v. 
Hopkins,  22  Maine,  268,  are  to  the  same  point  exactly.  Those  of  Newell  v.  Ayer,  32 
Maine,  334  ;  Thrall  v.  Lincoln,  28  Vt.  356 ;  Downer  v.  Baxter,  30  Vt.  467  ;  and 
Bradford  v.  State,  15  Ind.  347,  go  no  farther. 

In  Heffron  v.  Gallupe,  55  Maine,  563,  the  Court  held  that  the  testimony  of  a  juror 
was  admissible  to  facts  touching  his  own  conduct  or  acts  when  sej)arated  from  his  fel- 
lows, or  the  acts  or  declarations  of  other  persons  with  or  to  him,  but  was  inadmissible 
to  what  transpired  in  the  deliberations  of  the  jury,  acting  as  an  organized  body,  pre- 
sided over  by  their  foreman  and  performing  their  official  duty. 

In  Tenney  v.  Evans,  13  N".  H.  462,  and  several  later  cases  in  New  Hampshire,  the 
Court  has  indeed  gone  so  far  as  to  admit,  in  order  to  disprove  that  a  juror  had  formed 
an  opinion,  or  was  subject  to  bias  or  prejudice,  the  affidavits  of  the  juror  himself  and 
his  associates  as  to  the  part  which  he  took  in  the  discussions  in  the  jury  room  ;  but  has 
not  assigned  any  satisfactory  reasons  for  so  doing.  State  v.  Howard,  17  N.  H.  171; 
Stat£  V.  Pike,  20  N.  H.  344  ;  State  v.  Ayer,  3  Foster,  301  ;  Boynton  v.  Tarnbull,  45 
N.  H.  408.  And  in  Folsom  v.  Brawn,  5  Foster,  114,  the  same  Court,  in  rejecting  affi- 
davits of  jurors  that  they  were  under  a  misapprehension  as  to  the  effect  of  the  verdict 
upon  the  costs,  and  would  not  have  agi-eed  to  the  verdict  had  they  known  the  law  on  the 
subject,  said  :  "  Afiidavits  of  jurors  are  not  admissible  to  show  their  impressions  as  to 
the  efiect  of  their  finding,  or  that  they  intended  something  different  from  what  they 
found  by  their  verdict.  To  allow  affidavits  of  jurors  for  such  purposes,  or  to  show 
the  consultations  that  took  place  in  the  jury  room,  and  the  motives,  inducements,  or 
principles  upon  which  the  jury  founded  or  joined  in  a  verdict,  would  lead  to  great  mis- 
chief.    And  this  view  of  the  matter  is  well  sustained  by  authority." 

The  only  other  decision  cited  in  the  learned  argument  for  the  defendant,  in  support 
of  the  admission  of  the  testimony  of  jurors  to  what  took  place  during  their  delibera- 
tions in  the  jury  room,  is  the  per  curiam  opinion  in  Dana  v.  Tuckfr,  4  Johns.  487, 
by  which,  after  an  affidavit  of  the  constable  attending  the  juiy  had  been  introduced, 
stating  that  the  jurors  agreed  that  each  of  them  should  mark  down  such  sum  as  he 
thought  fit  to  find,  and,  the  sum-total  being  divided  by  twelve,  the  quotient  should.be 
the  verdict,  and  that  the  verdict  was  so  ascertained,  the  Supreme  Court  of  New  York 
rejected  similar  affidavits  of  two  of  the  jurors,  but  admitted  the  affidavits  of  two  other 
jurors  that  after  the  jury  had  unanimously  agreed  to  find  a  verdict  for  the  plaintiff, 
and  each  juror  had  privately  marked  the  sum  he  was  inclined  to  give,  and  the  sums  so 
marked  had  been  added  together  and  the  amount  divided  by  twelve,  the  jury  agreed 
that  the  sum  which  had  been  thus  produced  should  be  their  verdict.  That  decision 
can  hardly  be  reconciled  with  the  later  cases  in  this  Commonwealth  and  in  England. 
But  the  aflfidavits  there  admitted  were  in  direct  contradiction  of  the  testimony  offered 
to  impeach  the  verdict,  and  related  to  the  action  of  the  whole  jury,  and  not  to  the  part 
taken  by  individual  jurors  in  their  deliberations.  And  the  decision  would  seem  to  be, 
limited  accordingly  by  the  judgment  of  the  same  Court  in  Brownell  v.  McEwen,  5 
Denio,  367,  excluding  affidavits  of  particular  jurors  offered  to  show  that  they  agreed 
to  the  verdict  rendered,  on  the  supposition  and  under  the  impression  that  it  would 
settle  another  cause  of  action  beside  that  on  which  the  suit  was  brought  ;  and  declar- 
ing that  to  allow  a  juror  to  disclose  what  influence  operated  upon  his  own  mind,  to  in- 
duce him  to  assent  to  the  verdict  which  he  joined  in  rendering,  was  not  warranted  by 
any  of  the  cases  on  the  subject,  and  could  not  be  tolerated. 
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Upon  a  consideration  of  the  whole  matter,  our  conclusion  is,  that  the  testimony  of 
the  juryman  Brown  in  explanation  of  the  facts  and  statements  relied  on  to  prove  that 
he  had  formed  and  expressed  such  an  opinion  as  was  attributed  to  him,  was  rightly  ad- 
milted,  as  directly  tending  to  meet  and  explain  the  testimony  introduced  by  the  plaintiff, 
and  not  concerning  anything  that  passed  in  the  jury  room;  but  that  the  testimony  of 
Brown  and  other  jurors  as  to  the  part  wliich  he  took  in  the  discussions  and  votes  of  the 
jury  was  incompetent  and  should  have  been  excluded,  because  it  related  to  the  private 
deliberations  of  the  jury,  and  had  no  tendency  to  disprove  that  he  had  previously  ex- 
pressed and  still  entertained  an  opinion  inconsistent  with  an  impartial  discharge  of 
his  duty. 

As  it  does  not  appear  that  the  new  trial  was  denied  upon  the  ground  that,  inde- 
pendently of  this  testimony,  the  judge  was  not  satisfied  of  the  existence  of  opinion  or 
prejudice  on  the  part  of  this  juror,  or  upon  the  ground  that  the  plaintiff  had  been  un- 
reasonably negligent  in  raising  the  objection  to  his  qualifications,  the  exception  to  the 
admission  of  the  incompetent  evidence  must  be  sustained,  and  the  case  stand  in  the 
Superior  Court  for  a  Rehearing  of  the  motion  for  a  new  trialA 

State  v.  Fasset,  16  Conn.  457  (1844).  This  was  an  indictment  for  an  assault 
with  intent  to  murder  John  B.  Dwight. 

At  the  term  of  the  Superior  Court  in  October,  1844,  there  was  a  motion  to  quash  the 
indictment,  on  two  grounds  :  1st,  because  the  witnesses,  who  testified  before  the  grand 
jury,  were  not  sworn  in  court,  but  by  a  justice  of  the  peace,  in  the  grand  jury  room, 
who  was  himself  a  member  of  the  grand  jury  ;  and  2dly,  because  tlie  grand  jury  re- 
ceived the  testimony  of  several  witnesses  as  to  the  declarations  of  the  deceased,  made 
not  in  presence  of  the  accused,  and  when  the  deceased  was  not  in  a  dying  state ;  which 
declarations,  the  accused  averred,  were  material,  and  calculated  to  influence  the  deci- 
sion of  the  grand  jury.  The  attorney  for  the  State  claimed,  that  these  objections,  even 
if  founded  in  truth,  were  not  sufficient  to  lead  the  Court  to  quash  the  indictment.  He 
also  objected  to  any  evidence  to  prove  what  took  place  in  the  grand  jury  room,  from 
the  gi'and  jurors  or  the  witnesses. 

The  Superior  Court  reserved  its  opinion  until  the  judges  of  this  Court  could  be  con- 
sulted.    The  case  was  now  brought  before  them  for  their  advice. 

Ximberly  (with  whom  was  0.  A.  IngersoU),  in  support  of  the  motion  to  quash. 

R.  I.  Tiigersoll  (State's  attorney),  contra. 

Williams,  C.  J.  ...  It  is  further  urged,  that  the  indictment  shall  be  quashed 
because  some  of  the  witnesses  were  permitted  to  testify  before  the  grand  jury  to  the 
declarations  of  the  deceased  as  to  the  assault,  when  the  accused  was  not  present,  and 
when  Mr.  Dwight  was  not  in  a  dying  state  ;  and  this  fact  they  offer  to  prove,  by  the 
grand  jurors  themselves,  and  by  the  witnesses  who  were  before  the  grand  jury. 

On  the  part  of  the  State,  an  objection  was  taken  to  this  testimouy,  ss  it  respects 
the  testimony  of  the  grand  jurors  themselves.  It  has  been  settled,  by  this  Court,  that 
petit  jurors  cannot  be  permitted  to  testify  to  facts  occurring  among  themselves  to  im- 
peach their  verdict.  It  has  been  considered  inconsistent  with  sound  policy  and  as 
opening  a  door  to  the  most  pernicious  acts.  The  State  v.  Freeman,  5  Conn.  R.  348  ; 
Mead  v.  Smith,  16  Conn.  R.  346,  and  the  cases  there  cited,  confirmed  by  the  recent 
case  of  Olum  v.  Smith,  5  Hill,  560.  It  is  said,  that  the  testimony  offered  is  not  to 
prove  misconduct  in  the  jury,  as  was  the  case  of  State  v.  Freeman,  but  mere  mistake. 
We  do  not  understand  that  the  principle  applies  merely  to  misconduct,  but  quite  as 
much  to  mistake.  It  goes  to  this,  that  the  jury  room  is  not  to  be  open  to  these  inqui- 
ries, whether  they  relate  to  the  reasons  of  their  opinion,  or  to  the  motives  .by  which 
they  were  actuated.  And  we  cannot  see  why  the  principles  which  governed  the  Court, 
in  the  case  of  the  petit  jurors,  is  not  equally  applicable  here.  There  are  considerations 
which  seem  to  make  the  objections  stronger  in  case  of  the  grand  jury  than  the  petit 
juiy.  The  injury  to  the  party  is  of  less  magnitude,  as  this  is  a  mere  preliminary 
inquiry,  by  which  the  accused  is  put  upon  his  trial ;  and  formerly  this  was  done  only 

1  See  Shepherd  v.  Camden,  82  Me.  535.  —  Ed.  > 
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upon  probable  cause  shown.  2  Hale's  P.  C.  157  ;  1  Chitt.  Cr.  L.  318.  In  the  other 
case,  the  decision  is  final,  and  fixes  the  fate  of  the  party. 

Again,  it  is  the  peculiar  policy  of  the  law,  in  the  furtherance  of  justice,  that  this 
preliminary  inquiry  should  be  conducted  in  secret.  The  oath,  therefore,  which  grand 
jurors  take,  is  entirely  different  from  that  of  petit  jurors,  especially  in  criminal  eases. 
In  the  latter,  there  is  no  allusion  to  the  secrets  of  the  cause  ;  and  in  civil  causes,  they 
are  to  speak  nothing  to  any  one,  and  to  keep  secret  their  verdict  until  they  deliver  it 
up  in  court.  Stat.  48.5  (ed.  1838).  The  grand  jury  swear  "the  secrets  of  the  cause, 
their  own  and  their  fellows,  they  will  observe  and  keep."  Stat.  484.  The  secrets  of 
the  cause  must  relate  to  the  persons  accused,  the  witnesses,  who  they  are  and  what 
they  testified.  "  Their  own  and  their  fellows'  secrets  "  must  refer  to  the  deliberations 
and  the  votes  of  the  grand  jurors  themselves.  And  it  was  early  decided,  that  a  grand 
juror  should  not  be  allowed  to  swear  what  was  given  in  evidence  before  the  grand  jury, 
because  he  is  sworn  not  to  reveal  the  secrets  of  his  companions.  Clayt.  84  ;  15  Vin. 
Abr.  20,  tit.  Evidence,  H.  4.  An  exception  to  this  may  be  found  when  a  witness  tes- 
tifies differently  on  the  trial  before  the  petit  jury,  from  what  he  did  before  the  grand 
jury  ;  then  the  grand  jury  may  be  called  to  contradict  him  on  that  trial,  or  on  his  trial 
for  perjury  ;  (though  this,  it  is  said,  has  been  denied).  Imlay  v.  Sogers,  2  Halst.  347. 
In  Pennsylvania,  it  has  also  been  held,  that  a  grand  juror  may  prove  who  was  the 
prosecutor ;  but  it  is.  because  it  is  not  considered  within  his  oath.  3  Watts,  260.  These 
cases  rather  tend  to  establish  the  general  principle  than  to  impair  it. 

Scarlett's  Oase,  however,  is  much  relied  upon.  That  was  an  indictment  on  the  Stat, 
of  11  Hen.  4,  c.  9,  for  procuring  himself  to  be  sworn  upon  the  grand  jury  with  intent 
maliciously  to  indict  his  neighbors,  &c.  ;  and  in  stating  the  case.  Lord  Coke  gives  a 
history  of  the  facts  which  led  to  it,  —  that  at  a  sessions  of  the  peace,  Scarlett  requested 
the  sheriff  to  put  him  on  the  grand  inquest,  which  he  refused  to  do  ;  and  notwith- 
standing, by  confederating  with  the  clerk,  he  was  sworn,  and  of  his  malice,  and,  upon 
his  own  knowledge,  as  he  pretended,  seventeen  honest  men  were  indicted  upon  divers 
penal  laws.  And  the  reporter  adds,  some  of  the  justices  looking  over  the  bills  de- 
manded of  them  of  the  inquest,  what  evidence  they  had  to  find  the  said  bills ;  and 
they  answered,  by  the  testimony  of  Scarlett.  12  Co.  98.  Here  was  no  action  of  any 
judicial  tribunal  ;  but  some  of  these  justices  of  sessions,  in  the  familiarity  of  ancient 
time,  did  ask  the  grand  jury  upon  what  evidence  they  indicted  these  seventeen  honest 
men.  That  was  doubtless  the  case  of  persons  indicted  per  famam  patrice,  —  that  is, 
common  report.  In  such  cases,  it  became  the  judge,  if  he  had  any  doubt  or  suspected 
the  jury,  to  make  strict  examination  into  the  matter,  and  ask  the  twelve  how  they 
learnt  what  they,  in  their  verdict,  declared  concerning  the  persons  indicted  ;  and  upon 
their  answers,  he  might  judge  whether  the  charges  were  founded  in  truth  or  malice. 
2  Reeve's  Hist.  Com.  L.  31,  cites  Bract.  143.  In  this  case,  the  party  might  be  admit- 
ted to  bring  in  his  compurgators.  In  the  case  reported  by  Coke,  the  grand  jury  were 
not  inquired  of,  nor  was  it  necessary.  Scarlett  was  not  indicted  for  what  he  did  on  the 
grand  jury  ;  but  the  gist  of  the  indictment  was,  for  fraudulently  procuring  himself 
placed  upon  the  inquest,  when  in  fact  he  was  not  returned.  This,  with  the  fact  that 
he  acted  with  them,  which  was  matter  of  public  proof,  was  all  that  was  necessary 
for  his  conviction  ;  and  certainly  the  loose  conversation  of  the  Cburt  of  sessions  in 
a  process  now  unknown,  cannot  be  an  authority  upon  which  this  Court  can  be  called 
to  act,  —  more  especially,  as  the  case  of  Scarlett  is  never  cited  in  support  of  such  a 
claim. 

Another  case  was  also  alluded  to,  where  it  was  held,  that  if  a  bill  was  presented  to 
the  grand  jury,  with  the  names  of  infamous  witnesses  alone  indorsed  thereon,  on  appli- 
cation to  the  Court  the  grand  jnry  would  be  told  to  reject  it.  1  Chitt.  Cr.  L.  319 ; 
Hawk.  PI.  C.  c.  2,  s.  28,  n.  143.  This  case  proves,  indeed,  that  no  reliance  is  to  be 
placed  upon  an  infamous  witness,  —  in  other  words,  that  such  person  cannot  be  a  wit- 
ness ;  and  if  there  be  no  other,  a  bill  ought  not  to  be  found.  But  it  does  not  bear  upon 
the  question  whether  grand  jurors  might  testify  to  facts  before  them.  In  the  case 
put,  the  name  of  the  witness  appeared  upon  the  bill  alone  ;  the  fact  of  his  infamy 
must  have  been  derived  from  other  sources ;  it  could  be  proved  only  by  the  record. 
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The  case,  therefore,  has  no  application  to  the  obligation  of  secrecy,  imposed  by  the 
oath  of  a  grand  juror. 

Formerly,  if  a  grand  juror  disclosed  to  a  person  accused  the  evidence  before  them  in 
his  case,  he  became  accessory  to  the  crime  if  it  was  felony,  and  a  principal,  if  it  was 
treason  ;  and  now  it  is  a  high  misdemeanor.  4  Bl.  Com.  126;  1  Chitt.  Or.  L.  317. 
To  be  sure,  the  offence  of  communication  to  a  third  person  might  not  be  as  great ;  but 
as  in  this  way  it  might  reach  the  accused,  it  was  an  offence.  It  is  said,  this  was  to 
prevent  knowledge  of  these  facts  reaching  the  ears  of  a  person  accused,  lest  he  should 
tiee,  or  suborn  witnesses,  or  interfere  in  some  improper  manner  with  the  witnesses 
against  him,  and  as  by  our  law  the  accused  may  be  present  at  the  hearing,  he  has  all 
this  knowledge.  It  is  true,  that  by  the  liberality  of  our  practice,  a  prisoner  may  be 
present  during  the  examination  of  witnesses  before  the  grand  jury.  But  our  Constitu- 
tion, and  the  oath  of  the  grand  jury  recognize  presentments,  as  well  as  indictments  by 
the  grand  juiy,  in  which  case  the  accused  would  not  be  present ;  and  the  accused  is 
never  present  at  the  deliberations  of  the  grand  jury  ;  of  course,  cannot  know  individ- 
ual opinions.  And  one  important  reason  for  this  secrecy  is,  to  secure  freedom  of 
opinion  and  deliberation  among  the  grand  jurors  themselves.  UcOlellan  v.  Richardson, 
1  Shep.  82.  And  so  long  as  the  present  oath  is  taken,  the  same  secrecy  is  required  as 
to  the  secrets  of  the  cause,  as  is  required  in  relation  to  the  secrets  of  the  jurors 
themselves. 

Again  the  elementary  writers  all  speak  of  secrecy  as  not  only  consistent  with,  but 
essential  to,  the  nature  of  the  institution.  Davis  Prec.  Ind.  12,  cites  Hale's  P.  G.  151  ; 
4  Bla.  Com.  by  Christian,  n.  6.  Greenleaf  says,  it  is  the  policy  of  the  law,  that  these 
proceedings  should  be  private.  Greenl.  Evid.  287.  Swift  says,  nor  ought  grand 
jurors  themselves  to  disclose  their  proceedings,  or  the  testimony  given  before  them  ; 
though  he  thinks  this  is  not  regarded  in  practice  in  this  State.  2  Sw.  Dig.  371.  In 
Massachusetts  it  is  also  said  to  be  too  often  disregarded,  rather  from  inattention  than 
design.  Davis  Prec.  Ind.  These  authors  are  here  stating  facts,  not  law.  The  Court 
is  to  determine  what  is  law. 

It  is  said,  however,  that  this  secrecy  is  confined  to  the  time  the  case  is  under  con- 
sideration. The  books  speak  no  such  language.  Roscoe  says,  the  grand  jury  are 
bound  upon  oath  not  to  disclose  the  matters  which  pass  before  them  ;  yet  they  may  be 
called  to  prove  who  was  the  prosecutor.  Rose.  Cr.  Evid.  149 ;  and  Davis,  who  filled 
the  place  of  solicitor-general  in  Massachusetts,  for  thirty  years,  with  great  ability, 
says,  that  it  is  a  principle  constantly  given  in  charges  to  the  grand  jury,  that  the  obli- 
gation of  the  secrecy  is  perpetual,  and  that  a  grand  juror  cannot  be  absolved  from  it,  at 
any  period  of  his  life ;  and  nothing,  he  adds,  can  be  more  rational  or  salutary  than  the 
principle.  Davis  Prec.  Ind.  13,  14,  16.  And  it  is  now  incorporated  in  the  Revised 
Statutes  of  that  State,  p.  738,  chap.  136,  sec.  13.  We  do  not  feel  authorized  to  change 
the  con.struction  of  the  oath,  because  some  parts  of  its  provisions  may  seem  less  impor- 
tant. The  same  general  objects  remain,  and  the  oath  remains,  and  if  it  needs  modifica- 
tion, this  is  not  the  tribunal  for  that  purpose.  We  think,  therefore,  the  grand  jurors 
cannot  testify  to  the  facts  stated. 

It  is  said,  however,  that  others  who  were  present,  and  have  not  taken  this  oath,  the 
witnesses  called  there,  may  testify,  although  the  gi'and  jurors  may  not.  Such  a  prac- 
tice would  nullify  the  rule.  If  it  be  the  object  of  the  law  to  keep  secret  the  proceed- 
ings before  the  grand  jury,  it  is  necessary  that  the  law  should  impose  silence  upon 
those  whom  it  has  compelled  to  be  before  them.  If  it  intends  they  shall  be  public, 
then  the  doors  of  the  grand  jury  room,  as  well  as  of  the  court  room,  should  be  open  to 
all.  If  others  called  there  by  the  law  may  testify  to  what  took  place  within  those 
walls,  it  would  be  idle  to  close  the  mouths  of  the  grand  jury  ;  they  might  suffer  from 
the  misunderstanding  or  the  misapprehension  of  witnesses ;  and  hard  indeed  would  be 
their  case,  if  they  could  not  contradict  them,  as  has  been  decided  by  two  of  the  judges 
of  this  court,  in  Hall's  Case,  Middlesex,  February  term,  1844.  And  at  a  very  early 
period,  it  was  decided,  that  the  clerk  of  a  grand  jury  could  not  be  compelled  to  testify 
what  took  place  before  that  body.  12  Vin.  Abr.  38,  tit.  Evidence,  B.  And  the  rule, 
as  laid  down  in  the  best  authorities,  is,  that  any  person  who  may  be  present  on  th» 


1108  BULL   V.    LOVELAND.  [CHAP.  V. 

occasion,  is  bound  not  to  disclose  what  may  transpire.  1  Chitt.  Cr.  Law,  317  ;  Ro-sc. 
Cr.  Ev.  148.  In  conformity  with  this,  the  Courts  of  Maine  held,  that  the  State's 
attorney,  when  present  with  the  grand  jury,  could  not  be  called  upon  for  that  purpose. 
McClellan  v.  Michardson,  1  Shepl.  82.  Aud  we  can  have  no  hesitation  in  saying,  that 
the  principle  which  would  prevent  disclosure  by  a  grand  juror  must  extend  to  all  per- 
sons required  by  law  to  be  present ;  for  such  persons  are  all  equally  interested  in  the 
administration  of  the  penal  law.  Greenl.  Ev.  288.  They  are  not  permitted  to  disclose 
who  agreed  to  find  the  bill  of  indictment,  or  who  did  not  agree  ;  nor  to  detail  the  evi- 
dence on  which  the  accusation  was  founded.  Sykes  v.  Dunbar,  Selw.  N.  P.  815 
[1059]  ;  Huidekoper  v.  Cotton,  3  Watts,  56.  We  are  of  opinion,  therefore,  that  the 
testimony  offered  to  prove  the  facts  alleged  in  the  motion,  was  not  admissible.  .  .  . 

The  Superior  Court  are,  therefore,  advised  not  to  quash  it. 

In  this  opinion  the  other  judges  concurred.  Motion  overruled^ 
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BULL  V.   LOVELAND. 
Supreme  Judicial  Coukt  of  Massachusetts.     1830. 

[Reported  10  Pick.  9.] 

Assumpsit  upon  a  promissory  note,  dated  September  22,  1823,  for 
$257.78,  payable  to  Bull  &  Clark,  the  plaintiffs. 

Tiie  plaintiffs  had  served  a  subpoena  duces  tecum  upon  D.  S.  Whitney, 
one  of  the  firm  of  Tappan  &  Whitnej',  requiring  him  to  produce  the  note. 

At  the  trial  before  Wilde,  J.,  Whitney  admitted  that  he  had  the 
note  in  his  hands,  but  he  declined  producing  it  unless  by  order  of 
CourJ.  He  testified  that  it  came  into  his  possession  under  the  follow- 
ing^rcumstances.  In  September,  1823,  Loveland,  who  was  a  cabinet- 
maker, being  indebted  to  Tappan  &  Whitnej',  J.  D.  Whitnej',  J.  D.  & 
A.  Whitney,  and  Bull  &  Clark,  made  an  assignment  to  them  of  his 
propertj',  with  an  agreement  that  the  stock  in  his  shop  should  be 
worked  up  by  him  under  their  direction,  and  that  the  whole  property 
should  be  applied  to  the  payment  of  their  claims,  which  were  to  be  paid 
in  full,  if  the  property  should  be  sufficient  for  that  purpose,  or  ratably  if 
not.    In  November,  1823,  the  assignees,  being  desirous  of  sustaining 

1  See  Clayton,  84  pi.  140  ;  State  v.  Bennet,  82  Me.  535.  In  U.  S.  v.  Farrington, 
5  Fed.  Rep.  343,  Wallace,  J.,  said ;  "  The  rule  which  may  be  adduced  from  the 
authorities  and  which  seems  most  consistent  with  the  policy  of  the  law  is  that  when- 
ever it  becomes  essential  to  ascertain  what  has  transpired  before  a  grand  jury  it  may  be 
shown,  no  matter  by  whom  ;  and  the  only  limitation  is  that  it  may  not  be  shown  how 
the  individual  jurors  voted  or  what  they  said  during  their  investigations  ( The  People 
V.  Shattuck,  6  Abb.  N.  C.  34  ;  Com.  v.  Mead,  12  Gray,  167),  because  this  cannot 
serve  any  of  the  purposes  of  justice."  Compare  State  v.  Wood,  03  N.  H.  484  ;  Com,  v. 
fl^az,  UCush.  137.  —  Ed. 
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Loveland  in  business,  and  other  creditors  having  no  security  for  their 
demands,  the  assignees  offered  to  allow  the  other  creditors  to  participate 
in  the  benefits  of  the  assignment  if  they  would  place  their  demands  en- 
tirely under  the  control  of  the  assignees  ;  which  proposal  was  accepted. 
At  that  time  the  three  firms  of  Tappan  &  Whitney,  J.  D.  &  A.  "Whitney, 
and  Bull  &  Clark,  held  the  whole  propertj' ;  but  it  was  then  agreed  (Bull 
&  Clark  acting  principally  by  Clark)  that  all  the  claims  should  be  put 
into  the  hands  and  under  the  control  of  Tappan  &  Whitnej-  as  the  agents 
of  the  three  firms,  and  that  they  should  manage  the  business  in  the  best 
manner  they  could  for  the  benefit  of  all  concerned.  It  was  soon  after- 
wards agreed  that  the  necessary  purchases  should  be  made,  and  that  the 
debts  thus  contracted  should  be  first  paid,  and  the  old  debts  as  fast  as 
should  be  convenient.  Under  this  agreement  Tappan  &  Whitne}'  have 
ever  since  acted  as  the  agents  of  the  creditors,  advancing  from  time  to 
time  the  necessary  capital,  and  Loveland  has  continued  to  transact 
business  in  the  same  manner  as  before  the  assignment,  subject  to  the 
control  of  the  agents.  The  situation  of  the  whole  concern  has  been  con- 
stantly known  to  each  of  the  three  firms  before  mentioned,  and  the 
agents  have  uniformlj-  asked  the  advice  of  some  members  of  the  other 
firms,  in  case  of  any  doubt  or  difficulty.  The  debts  of  some  of  the 
smaller  creditors  have  been  paid,  and  two  dividends  liave  been  made 
among  the  assignees  and  other  creditors  ;  the  first  dividend  paid  to  Bull 
&  Clark,  on  January  10,  1825,  amounting  to  30  dollars,  and  the  second, 
paid  to  them  on  November  4,  1825,  amounting  to  the  same  sum.  The 
agents  have  made  the  necessarj'  advances  in  the  transaction  of  the 
business,  with  full  confidence  that  no  creditor  was  entitled  to  withdraw 
his  demand  and  by  an  attachment  of  the  property  deprive  them  of  their 
securitj-  for  the  advances  so  made,  without  at  least  first  requesting  them 
to  bring  the  business  to  a  close  and  allowing  them  reasonable  time  for 
that  purpose.  No  such  request  has  ever  been  made,  and  no  demand 
was  made  for  the  note  until  after  the  commencement  of  this  action. 
The  original  demand  of  Tappan  &  Whitney  was  $339.97,  and  the  debt 
due  to  them  for  advances  amounted,  at  the  time  when  the  action  was 
commenced,  to  about  $1,500.  The  property  attached  in  this  action  was 
either  embraced  by  the  assignment  or  had  been  purchased  since,  in 
pursuance  of  the  arrangements  above  mentioned. 

The  question,  whether  the  witness  ought  to  be  compelled  to  produce 
the  note,  vras  reserved  for  the  consideration  of  the  whole  Court,  the 
parties  agreeing  that  if  he  ought  to  have  been  compelled  to  produce  it 
the  defendant  should  be  defaulted  ;  otherwise,  that  the  plaintiffs  should 
become  nonsuit. 

Forbes,  for  the  plaintiff.     L.  Strong,  contra. 

Shavt,  C.  J.,  delivered  the  opinion  of  the  Court.  I  In  this  case  the 
general  question  has  been  argued  at  some  length,  wnether  a  witness, 
without  his  own  consent,  can  be  called  to  testify  to  anj'  fact  pertinent 
to  the  issue  between  other  parties,  where  such  testimony  maj'  tend  to 
charge  him  with  a  debt,  or  subject  him  to  pecuniary  loss  or  liabili?^-, 
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but  where  it  does  not  tend  to  expose  him  to  punishment,  or  subject  him 
to  any  penalty  or  forfeiture. 

This  question  has  been  the  subject  of  much  discussion  and  difference 
of  opinion  among  eminent  judges  and  those  of  the  greatest  experience 
in  Nisi  Prins  trials,  both  in  England  and  in  the  United  States. 

In  the  case  of  United  States  v.  Grvndy,  3  Cranch,  344,  it  seemed  to 
be  taken  for  granted  by  Marshall,  C.  J.,  that  a  man  in  a  civil  case  is 
not  bound  to  testify  against  his  interest.  But  that  was  before  the  dis- 
cussions in  England,  and  the  opinions  of  the  judges  in  the  House  of 
Lords,  growing  out  of  questions  raised  in  Lord  Melville's  trial. 
Besides,  the  question  was  not  argued,  and  it  arose  where  the  witness 
was  called  to  testifj'  to  a  fact  which  would  have  rendered  a  ship  for- 
feited under  the  registrj'  acts  of  the  United  States,  in  which,  at  the 
time  of  ftie  forfeiture,  he  himself  claimed  an  interest. 

In  Webster  v.  Zee,  5  Mass.  R.  334,  it  was  stated  by  Parsons,  C.  J.,  in 
giving  the  opinion  of  the  Court,  that  a  witness  may,  if  he  consents,  tes- 
tify against  his  own  interest.  Although  this  expression  implied  that 
his  consent  was  requisite,  yet  the  case  did  not  call  for  the  expression  of 
an  opinion  upon  the  question  whether  he  could  be  compulsorily  required 
to  testify  against  his  will. 

In  a  later  case,  however,  Appleton  v.  Boyd,  7  Mass.  K.  131,  the 
same  point  again  came  before  the  same  eminent  judge  at  Nisi  JPriiis, 
upon  which  he  ruled  that  a  witness  cannot  be  required,  without  his 
consent,  to  testify  against  his  own  pecuniary  intere^  This  point, 
among  others,  was  reserved,  but  it  was  not  argued  or  noticed  by  the 
counsel  on  either  side.  In  giving  the  opinion  the  Court  cited  no  author- 
ity ;  and  in  noticing  this  point  seemed  to  take  the  rule  for  granted,  and 
considered  rather  whether,  from  the  facts  reported,  the  witness  had  an 
interest  in  the  question,  than  whether  by  law  it  would  excuse  him  from 
giving  his  testimony. 

In  England  this  subject  underwent  much  discussion  pending  the  im- 
peachment against  Lord  Melville  in  1806,  upon  which  occasion  the 
question  was  put  to  the  judges  by  the  House  of  Lords.  The  question 
was  presented  in  two  or  three  different  forms,  slightly  varying  in  terms, 
but  it  was  substantially  the  same  in  each.  Eight  judges  and  the 
Chancellor  were  of  opinion  that  the  witness  was  bound  to  answer  a 
question,  although  his  answer  might  render  him  liable  to  a  civil  action  ; 
the  other  four  judges  expressed  »  contrary  opinion.  In  order  to  re- 
move the  doubts  which  such  a  difference  of  opinion  among  eminent 
judges  implied,  an  act  was  passed,  46  Geo.  3,  c.  37,  declaring  that  a 
witness  cannot  by  law  refuse  to  answer  a  question  relevant  to  the  mat- 
ter in  issue,  the  answering  of  which  has  no  tendency  to  accuse  himself 
or  to  expose  him  to  a  penalty  or  forfeiture  of  any  nature  whatsoever, 
by  reason  only,  or  on  the  sole  ground  that  the  answering  of  .such  ques- 
tion may  establish,  or  tend  to  establish,  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit. 

This  act,  as  a  statute,  of  course  has  no  authority  here,  but  as  strictly 
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a  declaratory  law  it  is  entitled  to  weiglit.  Lord  Erskine,  then  Lord 
Chancellor,  stated  that  notwithstanding  some  difference  of  opinion 
among  high  authorities,  he  considered  the  law  so  far  precise,  clear,  and 
conspicuous  that  it  was  necessary  no  new  law  should  be  promulgated 
otherwise  than  in  the  form  of  a  declaratory  law.  In  this  suggestion  he 
was  countenanced  by  Lord  Eldon,  who  was  not  then  in  judicial  office. 
1  Phil.  Ev.  (Am.  ed.)  208 ;  Peake's  Ev.  (3d  ed.)  193 ;  1  Hall's  Law 
Journal,  223  ;  1  Stark.  Ev.  135. 

This  rule  has  recently  been  recognized  and  acted  on  in  Marj-land. 
Taney  v.  Kemp,  4  Har.  &  Johns.  348  ;  Stoddart  v.  Manning,  2  Har. 
&  Gill,  147.  And  in  Pennsylvania.  Jiaird  v.  Cochran,  4  Serg.  &  E. 
397. 

In  a  recent  case  in  this  Court  it  has  been  held  that  one  summoned  as 
trustee  cannot  avoid  answering  questions  put  to  him  in  regard  to  the 
validity  of  a  conveyance  under  which  he  claims  title  to  property,  on 
the  ground  that  it  may  affect  his  own  pecuniary  interest.  Devoll  v. 
Brownell,  5  Pick.  448.  This  is  not  precisely  in  point,  but  it  is  im- 
portant as  giving  a  construction  to  a  constitutional  provision  which 
might  be  supposed  to  stand  in  the  waj-  of  the  application  of  the  rule  in 
question  in  this  Commonwealth.  The  provision  is  found  in  the  12th 
art.  of  the  Declaration  of  Rights.  "  No  subject  shall  be  held  to  answer 
for  any  crime,  &c.,  or  be  compelled  to  accuse  or  furnish  evidence 
against  himself."  In  this  case  it  was  decided  that  the  trustee  was 
bound  to  answer,  though  he  might  thereby  charge  himself,  and  that  the 
above  constitutional  provision  does  not  relate  to  questions  of  property. 
(On  the  whole,  we  think  the  weight  of  authoritj-  is  in  favor  of  the 
rule  that  a  witness  may  be  called  and  examined  in  a  matter  pertinent 
to  the  issue,  where  his  answers  will  not  expose  him  to  criminal  prosecu- 
tion or  tend  -to  subject  him  to  a  penaltj'  or  forfeiture,  although  thej' 
may  otherwise  adversely  affect  his  pecuniary  interest,  and  that  the 
witness  was  properly  called  and  examined  in  the  present  case.).  .  . 

[For  other  reasons]  Plaintiffs  nonsuit. 


LOW  y.  MITCHELL. 
Supreme  Judicial  Court  of  Maine.     1841. 
[Reported  18  Me.  372.]   • 

Exceptions  from  the  Middle  District  Court,  Redington,  J.,  presiding. 

The  proceedings  in  this  ease,  which  were  under  the  Bastardy  Act, 
were  in  the  complainant's  own  name,  and  not  by  guardian  or  pro- 
chein  ami.  The  complaint  and  examination  bore  date  of  July  18,  1839, 
and  alleged  that  the  child  was  begotten  on  or  about  the  10th  of  Nov. 
1838.  The  child  was  born  Aug.  10,  1839.  On  the  examination  of  the 
complainant  at  the  trial,  after  she  had  stated  that  the  respondent  was  the 
father  of  the  child,  his  counsel  inquired  of  her  whether  she  had  had  inter- 
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course  with  any  man,  other  than  the  respondent,  b3-  whom  the  child  might 
have  been  begotten  about  the  same  tenth  of  November.  Her  counsel 
objected  to  her  answering  it,  contending  that  she  was  not  bound  so  to 
do.  The  judge  ruled  that  she  was  not  bound  to  answer  the  question, 
but  might  if  she  would.     The  question  was  not  answered.  .  .  . 

The  verdict  having  been  against  the  respondent,  he  filed  exceptions. 

Wells,  for  the  respondent.     JSmmons,  for  the  complainant. 

The  opinion  of  the  Court  was  drawn  up  b^' 

Shepley,  J.  The  rule  that  a  witness  is  not  obliged  to  criminate 
himself  is  well  established.  It  is  contended  however,  that  if  the  witness 
waives  that  privilege  when  testifying  to  one  fact  in  the  cause,  he  can- 
not claim  it  while  testifj'ing  to  any  other  fact  material  to  the  issue.  If 
he  consents  to  testify  to  one  matter  tending  to  criminate  himself,  he 
must  testify  fully  in  all  respects,  relative  to  that  matter  so  far  as  material 
to  the  issue.  If  he  waives  the  privilege,  be  does  so  fully  in  relation  to 
that  act.  But  he  does  not  thereby  waive  his  privilege  of  refusing  to  re- 
veal other  unlawful  acts,  wholly  unconnected  with  the  act  of  which  he 
has  spoken,  even  though  they  may  be  material  to  the  issue.  His  con- 
sent to  speak  of  one  criminal  act  cannot  deprive  him  of  that  protection 
which  the  law  affords  him  so  far  as  respects  other  criminal  acts  not 
connected  with  it.  That  the  prosecutrix  was  not  obliged  to  answer, 
whether  she  had  an  illicit  connection  with  another  man,  was  decided  in 
Tillson  v.  Bowley,  8  Greenl.  163.  .  .  .  JExceptions  overruled. 
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Supreme  Court  of  Michigan.     1869. 

[Reported  18  Mich.    266.]  >■ 

Newberry,  Pond,  and  JBrown,  for  plaintiffs  in  error.  Dwight  May, 
Attorney-General,  for  defendant  in  error. 

Campbell,  J.  The  respondent  was  informed  against  jointly  with 
one  William  McCoj',  in  the  Circuit  Court  for  the  county  of  Macomb, 
for  the  larceny  of  a  horse,  and  some  other  articles.  Foster  was  tried 
separately,  and  the  other  defendant,  McCoy,  was  used  by  the  People, 
as.  a  witness  against  him"X 

^McCoy  proved  facts  teiiding  to  show  the  guilt  of  Foster,  and  show- 
ing also  his  own  guilt,  in  receiving  the  horse  in  Detroit,  and  taking 
him  to  Toledo,  where  the  witness  was  arrested  with  the  stolen  prop- 
erty. Upon  cross-examination,  he  admitted  that  he  had  made  an 
affidavit  for  continuance,  in  which  he  swore  that,  as  he  had  been  ad- 
vised by  counsel,  and  believed,  he  had  a  good  defence  upon  the  meritsT) 
Counsel  for  Foster  then  asked  what  that  defence  wasJ  The  counsel 
for  the  People  objected  to  the  question,  on  the  ground  that  a  person 
1 A  part  of  the  case  is  omitted.  i 
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accused  of  crime  could  not,  wliile  a  trial  was  pending,  be  compelled 
to  disclose  his  defenc^.  The  Court  overruled  this  objection,  and  then 
the  witness  declined  to  answer.  The  record  does  not  show  on  what 
ground  the  witness  declined.  The  Court  refused  to  direct  him  to 
answer.  .  .  . 

The  question,  therefore,  narrows  itself  to  an  inquiry  whether,  after 
undertaking  voluntarily  to  explain  the  transactions  connected  with  the 
larceny  and  the  disposition  of  the  property  involved  in  the  charge  on 
trial,  and  after  answering  fully  the  direct  questioning  of  the  prosecu- 
tion, and  unequivocall3'  criminating  himself  to  the  extent  of  complete 
legal  guilt  of  larceny  of  that  property,  he  can  then  refuse  to  answer 
further,  and  be  protected  against  further  disclosures  relating  to  the 
same  transactionj 

No  principle  is  better  settled  than  that  no  inference  can  be  per- 
mitted against  a  witness  because  he  asserts  this  privilege.  Came  v. 
Litchfield,  2  Mich.  340 ;  Rose  v.  Blaleemore,  Ryan  and  Moody,  382 ; 
Ld.  Eldon,  in  Lloyd  v.  Passingham,  16  Ves.  64  ;  Knowles  v.  People, 
15  Mich.  409.  This  doctrine  is  necessary  in  order  to  make  the  priv- 
ilege of  any  value.  But  the  necessity  of  making  the  privilege  effectual 
renders  it  equally  necessary  to  take  care  that  where  such  protection 
would  lead  to  absurd  or  unreasonable  consequences,  it  shall  not  be 
allowed. 

It  would  certainly  lead  to  most  startling  results  if  an  accomplice, 
who  has  made  out  a  clear  showing  of  a  prisoner's  guilt,  and  has,  in 
doing  so,  criminated  himself  to  an  equal  degree,  could  refuse  to  have 
his  veracity,  or  fairness,  or  bias,  or  corruption,  tested  by  a  cross- 
examination,  and  yet  be  allowed  to  stand  before  Court  and  jury  on 
the  same  footing  with  any  other  witness  who  has  been  perfectly  can- 
did, but  who  may  have  been  convicted  of  a  similar  felony.  It  is 
perfectly  evident  that  where  a  witness  who  has  undertaken  to  give  a 
full  account  of  a  transaction,  and  has  not  spared  himself  from  con- 
clusive accusation,  then  turns  round  and  refuses  to  answer  further, 
his  motive  must  be  something  more  than  to  save  himself  from  the 
criminal  exposure ;  and  it  is  of  great  importance  to  learn  why  such 
a  course  is  adopted.  If,  in  those  cases  where  cross-examination  is 
most  desirable,  to  test  the  credit  of  a  man  who  is  seeking  to  save 
his  own  liberty,  by  swearing  away  that  of  another,  it  can  be  com- 
pletely prevented  at  the  option  of  the  witness  himself,  it  would  be 
difficult  to  justify  the  rule  which  allows  co-defendants  to  be  used  b^' 
the  prosecution  at  all,  when  they  cannot  be  received  for  the  defence. 
I  cannot  conceive  that  the  law  will  tolerate  such  a  state  of  things. 
When  a  man  has  voluntarily  admitted  his  guilt,  he  has  done  all  that  he 
can  to'  criminate  himself ;  and  his  protection  from  further  disclosure 
on  the  same  subject  iS  no  protection  whatever,  because  it  cannot 
undo  what  makes  the  whole  mischief. 

The  cases  which  applj'  to  ordinary'  witnesses  —  who  do  not  stand 
properly  on  the  same  footing  with  accomplices  —  do  not  in   any  way 
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sanction  such  a  stretch  of  privilege.  It  has  been  decided,  and  is  the 
received  doctrine,  that  a  witness  Is  entitled  to  decline  answering, 
not  only  questions  which  directly  criminate  him,  but  also  any  ques- 
tions which  may  apply  to  facts  forming  links  in  the  chain  of  criminat- 
ing evidence.  And,  where  he  has  not  actuallj-  admitted  criminating 
facts,  the  witness  may  unquestionably  stop  short  at  any  point,  and 
determine  that  he  will  go  no  further  in  that  direction.  He  may  judge 
that  his  protection  does  not  require  him  to  avoid  replying  concern- 
ing some  facts,  when  as  to  others  the  tendency  is,  or  seems  to  him, 
more  direct  and  incriminating.  Yet  even  this  doctrine,  upon  the 
particular  facts  of  the  case,  although  the  witness  refused  to  answer 
the  onl}-  question  which  applied  directly  to  the  guilt  involved,  was  held 
in  so  much  doubt  in  Itegina  v.  Garbett,  Denison's  Cr.  Ca.  236  ;  s.  c.  2 
Car.  and  Kir.  474,  that  the  Court  of  Exchequer  Chamber  was  unable 
to  agree  on  the  first  argument,  and  on  the  second  argument,  after  some 
changes  in  the  bench,  the  three  chiefs  of  the  Courts,  Denman,  Wilde, 
and  Pollock,  and  Patteson,  Coleridge,  and  Erie,  JJ.,  dissented  from  the 
other  nine,  and  held  the  witness  had  gone  too  far  to  claim  any  further 
privilege.  He  had  undoubtedly  gone  very  far,  but  nevertheless  he  had 
not  convicted  himself,  and  the  decision,  while  right  in  its  principles, 
was  also  correct,  as  it  would  seem,  upon  the  facts.  As  no  opinions  are 
reported,  we  cannot  ascertain  the  precise  views  of  the  judges,  who  do 
not  seem  to  have  agreed  as  to  how  far  the  witness  had  claimed  his 
privilege.  But  the  rule  which  allows  a  witness  to  refuse  answering 
questions  not  directly  pointing  to  guilt,  rests  solely  on  the  doctrine 
that,  as  in  most  cases  the  crimination  would  be  made  out  by  a  series  of 
circumstances,  any  one  of  them  may  have  such  a  tendency  to  aid  in 
reaching  the  result,  that  an  answer  concerning  it  may  supply  means  of 
conviction,  by  aiding  the  other  proofs  which  it  indicates,  or  supplements, 
on  behalf  of  the  prosecution.  The  right  to  decline  answering  as  to 
these  minor  facts,  is  merely  accessory  to  the  right  to  decline  answering 
to  the  entire  criminating  charge,  and  can  be  of  no  manner  of  use  when 
that  is  once  admitted ;  and  must  be  regarded  as  waived  when  the  ob- 
jection to  answering  to  the  complete  offence  is  waived.  The  law  does 
not  endeavor  to  preserve  any  vain  privileges  ;  and  such  a  privilege  as 
would  allow  a  witness  to  answer  a  principal  criminating  question,  and 
refuse  to  answer  as  to  its  incidents,  would  be  worse  than  vain ;  for, 
while  it  could  not  help  the  witness,  it  must  inevitably  injure  the  party, 
who  is  thus  deprived  of  the  power  of  cross-examination  to  test  the  credi- 
bility of  a  person  who  may,  by  avoiding  it,  indulge  his  vindictiveness  or 
corrupt  passions  with  impunity.  This  distinction  between  the  cases 
where  a  witness  has  or  has  not  furnished  sufficient  evidence  to  criminate 
himself,  is  clearly  recognized  in  Amherst  v.  JloUis,  9  N.  H.  107,  and  in 
Coburn  v.  Odell,  10  Foster,  540,  as  well  as  incidentally  in  numerous  other 
cases,  which  hold  that  when  he  has  once  made  a  decisive  disclosure,  his 
privilege  ceases.  And  the  further  consideration  is  also  recognized,  that 
a  witness  has  no  right,  under  pretence  of  a  claim  of  privilege,  to  preju- 
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dice  a  party  by  a  one-sided  or  garbled  narrative.  As  Mr.  Phillips  very 
neatlj'  expresses  it,  "A  witness  may  waive  his  privilege  and  answer  at 
his  peril.  Erom  the  nature  of  the  right  it  may  be  inferred  that  he  will 
be  at  liberty  to  answer,  or  to  refuse  to  answer  any  questions  at  his  dis- 
cretion ;  and  that  his  consenting  to  answer  some  questions  ought  not  to 
bar  his  right  to  demur  to  others.  On  the  other  hand,  it  is  only  reason- 
able that  he  should  not  be  allowed,  by  any  arbitrary  use  of  his  privilege, 
to  make  a  partial  statement  of  facts  to  the  prejudice  of  either  party." 
2  Phil.  Ev.  (Edward's  Ed.)  935. 

r  Accordinglj',  where  a  witness  has  voluntarily  answered  as  to  material 
criminating  facts,  it  is  held  with  uniformity  that  he  cannot  then  stop 
short  and  refuse  further  explanation,  but  must  disclose  fully  what  he 
has  attempted  to  relate.)  Tliis  view  is  adopted  by  the  text-writers,  and 
is  veiy  well  explained/tn  several  of  the  authorities,  where  the  principle 
is  laid  down  and  enforced.  1  Stark.  Ev.  206  (9th  Am.  Ed.)  ;  Roscoe's  Cr. 
Ev.  174;  1  Greenl.  Ev.  s.  451 ;  2  Phill.  Ev.  935;  2  Russ.  Cr.  931 ; 
Coburn  v.  Odell,  10  Foster,  540;  Siate  v.  -ff'.,4  N.  H.  562;  State  v. 
Foster,  8  Foster.  348;  Foster  v.  Pierce,  11  Cush.  437;  Brown  v. 
Brown,  5  Mass.  320  ;  Amherst  v.  Hollis,  9  N.  H.  107  ;  Low  v.  Mitchell, 
18  Maine,  372  ;  Chamberlain  v.  Willson,  12  Vt.  491  ;  People  v.  Loh- 
man,  2  Barb.  S.  C.  216  ;  Norfolk  v.  Gaylord,  28  Conn.  309. 

In  Foster  v.  Pierce,  11  Cush.  437,  it  is  held  that  where  a  witness 
knows  in  the  beginning  that  his  testimony  in  the  case  must  expose  him 
to  a  criminal  charge,  he  must  claim  his  privilege  in  the  outset,  or  waive 
it  altogether.  And,  as  applied  to  cases  in  which  that  is  the  gist  of  the 
inquiry,  this  rule  appears  to  be  necessary  and  just,  to  prevent  partial 
and  unfair  statements.  It  is  probably  not  designed  to  apply  to  any 
others. 

When  accomplices  are  allowed  to  testify  for  the  purpose  of  furnish- 
ing evidence  against  a  prisoner,  they  not  only  know  that  they  are  ex- 
pected to  criminate  themselves,  but  they  do  it  with  the  prospect  of  an 
advantage,  which,  if  not  absolutely  promised,  is  substantiall3'  pledged 
to  them,  if  they  make  full  disclosures.  If  they  see  fit  to  furnish  crimin- 
ating proof,  there  is  every  reason  to  compel  them  to  submit  to  the 
fullest  and  most  searching  inquiry.  They  expressly  waive  their  privilege 
hy  giving  such  proof,  for  they  could  not  be  sworn  at  all  without  their 
consent,  while  under  a  joint  indictment;  and,  if  not  indicted,  they 
could  still  refuse  to  furnish  evidence  of  joint  misconduct.  But  there  is 
neither  reason  nor  show  of  authority  which  can,  in  anj'  case,  allow  to 
them  any  privilege  whatever,  when  they  have  gone  so  far  alreadj-,  as  to 
any  matters  in  which  they  and  the  prisoner  on  trial  have  been  connected. 
As  to  separate  and  purely  private  transactions,  not  connected  with  the 
matters  under  inquiry,  they  stand  like  any  other  witnesses,  because 
they  are  not,  as  to  those,  accomplices  at  all,  and  no  protection  is  pledged 
to  them  on  such  charges.     2  Russ.  Cr.  927. 

Even  on  the  principles  applied  to  ordinarj'  witnesses,  they  would  not 
be  protected,  as  we  have  seen,  after  making  any  conclusive  disclosure. 
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They  come  upon  the  stand  for  no  other  purpose,  and  they  have  never 
been  allowed,  under  such  circumstances,  to  stop  short  of  a  fidl  dis- 
closure. And  no  privilege  is  recognized  as  then  belonging  to  them. 
Alderman  v.  People,  above  cited  ;  2  Phil.  Ev.  (Edw.  Ed.)  930  ;  note ; 
2  Euss.  Cr.  927 ;  Com.  v.  I'rice,  10  Gray,  472 ;  State  v.  Gondry,  5 
Jongs  L.  R.  418  ;  Brown  v.  Brown,  5  Mass.  320  ;  2  Phil.  Ev.  936. 

frhe  witness  in  the  present  case  ought  not  to  have  been  permitted  to 
decline  answering  the  question  put  to  him  touching  the  character  of  his 
defence,  as  alluded  to  in  his  affidavit  for  continuance^  .  . 

There  should  be  a  new  trial.    The  other  Justices  concurred.^ 


STATE  V.   BARTLETT  et  al. 

SuPEEME  Judicial  Court  of  Maine.     1867. 

{Reported  f,5  Me.  200.]  ^ 

[The  defendant  was  indicted  for  larceny  and  convicted.    Exceptions.] 

Tollman  and  Larrahee,  for  the  respondents. 

Frye,  Attorney-General,  for  the  State. 

Taplet,  J.  .  .  .  The  Court  instructed  the  jur}-  "  that  the  laws  of 
this  State  permit  these  defendants  to  testify  in  their  own  behalf  if  they 
desire.  Whether  they  will  or  not  is  at  their  option.-  The  government 
cannot  make  them  witnesses]  They  cannot  compel  them  to  go  upon 
the  stand.  If  they  choose  to,  the  government  cannot  exclude  them. 
The  fact  that  these  prisoners  have  not  testified  is  apparent  to  you.  The 
reason  why  is  not,  except  from  the  statement  of  their  counsel.  The 
law  presumes  nothing  concerning  it)  It  is  a  matter  of  fact,  and  no 
legal  inferences  or  presumptions  arise  from  it.  The  fact  that  they 
might  be  witnesses  or  not,  as  they  chose,  and  did  not  offer  themselves, 
is  a  fact  in  the  case  and  proper  for  your  considei-ation.  The  necessary 
inference,  if  any,  arising  from  it  is  for  you  to  determine.  If  the  gov- 
ernment has  failed  to  prove  their  guilt  there  was  no  necessity  for  them 
thus  to  testi^.  If  the  evidence  they  have  produced  raises  a  reasonable 
doubt  of  their  guilt,  then  there  is  no  occasion  for  them  thus  to  testify, 
for  that  entitles  them  to  a  verdict." 

To  this  instruction  the  prisoners'  counsel  takes  exception,  because 
the  jury  were  allowed  to  take  into  consideration  the  facts  that  the 
defendants  did  not  offer  themselves  as  witnesses.") 

The  argument  of  the  learned  counsel  for  the  prisoners  in  support  of 
his  objections  proceeds  principally  upon  the  assumption  that  the  Act 
admitting  defendants  in  criminal  cases  to  be  witnesses  in  their  own  be- 

1  And  90  State  v.  FosUr,  23  N.  H.  348.  —  Ed. 
"  A  part  of  the  case  is  omitted. 
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half,  is  in  contravention  of  tliat  provision  of  the  Bill  of  Rights  which 
provides  that  the  accused  "  shall  not  be  compelled  to  furnish  evidence 
against  himself."     Const.  Maine,  art.  1,  see.  6. 

The  Act  provides  that  "  in  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes 
and  offences,  the  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness,"  &c.  Acts  of  1864, 
c.  280.1 

We  do  not  perceive  anj-  conflict  between  this  Act  and  the  provision 
recited  from  the  Bill  of  Rights.  The  Act  carefully  guards  the  rights  of 
the  accused,  and  leaves  it  entirely  at  his  option  to  testify  or  remain 
silent.  He  cannot  now  be  compelled  to  furnish  evidence  against  him- 
self any  more  than  before  the  passage  of  the  Act.  .  He  may  now  be  as 
reticent  as  before  if  he  chooses.  The  only  diflerence  is,  that  before  the 
act  he  must  be  silent,  and  now  he  ma]/. 

The  difficulty  which  is  suggested,  however,  in  its  practical  operation 
is,  that  if  he  does  not  avail  himself  of  the  opportunity  offered,  an  un- 
favorable influence  arises,  and  if  he  does  and  tells  the  truth,  he  must  con- 
vict himself,  and  therefore  he  is  between  two  straits.  If  this  be  so,  it 
by  no  means  follows  that  the  Act  is  in  conflict  with  the  rule  referred  to 
in  the  Bill  of  Rights. 

We  are  not  aware  that  such  a  construction  has  ever  been  given 
this  provision  in  the  Bill  of  Rights  ;  on  the  contrary,  the  construction 
now  contended  for  is  in  conflict  with  certain  well-known  rules  of  evi- 
dence of  long  and  frequent  practice  in  our  courts. 

If  a  person  accused  remains  silent  when  he  maj'  speak,  he  does  so 
from  choice,  and  the  choice  he  makes  upon  such  occasions  has  always 
been  regarded  competent  evidence.  It  is  the  act  of  the  party.  From 
time  immemorial  the  reply  or  the  silence  of  the  accused  person,  when 
charged,  has  been  regarded  as  legitimate  evidence  on  his  trial  for  the 
consideration  of  the  jury.  Any  act  of  his,  when  charged,  tending  to 
sustain  the  charge  may  be  proved.  Fleeing  from  arrest,  giving  contra- 
dictorj^  untrue,  or  improbable  accounts  of  the  matters  in  issue,  and  re- 
fusals to  account  for  the  possession  of  stolen  propert,y,  are  evidences  of 
guilt  admitted  upon  the  trial  of  the 'persons  accused.  These  are  proofs 
derived  from  the  prisoner's  acts,  sayings,  and  silence.  He  never  has 
been,  and  is  not  now  compelled  to  furnish  the  Court  the  evidence  of  the 
existence  of  these  facts.  If  it  be  said  these  are  the  voluntary  acts  of 
the  prisoner,  the  manifest  answer  is,  they  are  not  more  so  than  the 
refusal  or  neglect  to  testify. 

When  found  in  the  possession  of  stolen  property  and  inquired  of  con- 
cerning it,  he  must  speak  or  be  silent. 

1  This  is  the  earliest  statute  permitting  the  defendant  in  a  criminal  case  to  testify, 
—  a  thing  not  yet  allowed  in  England  by  any  act  of  general  application  ;  nor  is  it  uni- 
versally allowed  in  this  country.  It  became  usual  in  the  statutes  relating  to  this 
subject  to  provide  that  no  inferences  adverse  to  the  accused  should  be  drawn  from 
his  silence.  —  Ed. 


1118  STATE   V.   BAETLETT   ET   AL.  [CHAP.  V. 

When  found  with  the  implements  used  in  a  recent  burglary  and  inter- 
rogated in  reference  to  them,  he  must  answer  or  be  silent. 

When  found  with  the  bloody  instruments  of  a  foul  murder,  and  he  is 
called  upon  to  explain  his  possession,  he  must  answer  or  be  silent. 
There  is  no  escape  from  this.  He  is  in  the  strait  betwixt  the  two.  He 
must  choose  the  one  or  the  other.  He  must  speak  or  be  silent.  Yet 
in  all  these  cases  it  has  been  the  uniform  practice  of  tlie  Court  to  ad- 
mit in  evidence  the  conduct  of  prisoners  upon  such  occasions,  and  it 
never  has  been  held  an  infringement  of  the  rule  referred  to. 

A  distinguished  writer  upon  criminal  law  says:  "  Where  a  man  at 
full  libertj'  to  speak  and  not  in  the  cours^  of  a  judicial  inquiry  is 
charged  with  a  crime  and  remains  silent,  that  is,  makes  no  denial  of 
the  accusation  bj'  word  or  gesture,  his  silence  is  a  circumstance  which 
ma}'  be  left  to  the  jury."     Wharton's  Criminal  Law,  320. 

The  Act  in  question  imposes  no  obligation  upon  the  prisoner  to  tes- 
tify ;  it  onl}'  affords  him  an  opportunity  so  to  do,  if  he  choose.  It 
changes  his  condition  only  in  adding  one  more  opportunity  to  speak  or 
be  silent,  and  the  same  rule  applies  to  the  result  which  has  been  applied 
to  such  cases  for  a  long  time. 

We  are  not  aware  that  anj'  Court  has  ever  extended  the  rule  so  far 
as  now  contended  for  by  the  counsel  for  the  prisoners.  To  do  so  would 
work  manifest  injustice  to  all  except  the  guilty,  and  overrule  the  law- 
making power. 

The  proposition  is  substantially  this  :  A  law  which  gives  an  innocent 
person  who  is  accused  of  an  offence  an  opportunity  to  relieve  himself 
from  suspicion  and  punishment,  and  opens  his  mouth  that  he  may  de- 
clare and  prove  his  innocence,  must  be  declared  unconstitutional  because 
the  guilty  man  who  is  accused  maj',  if  he  takes  the  stand  to  testifj-,  get 
caught  in  the  meshes  of  his  own  falsehoods,  and  if  he  does  not  testify 
is  liable  to  an  inference  unfavorable  to  his  escape  from  the  punishment 
he  deserves. 

From  this  it  would  result  that  the  innocent  man  must  be  deprived  of 
this  great  privilege  and  allowed  to  suffer,  that  the  guilty  may  the  more 
readily  escape. 

Such  a  proposition,  involving  such  results,  added  to  the  overruling 
of  the  law-making  power,  can  be  adopted  only  upon  some  positive, 
unyielding  principle  of  law  requiring  it.  Such  requirement  we  do  not 
find,  and  we  have  no  doubt  the  act  is  constitutional  in  its  spirit,  letter, 
and  design  ;  and  our  observation  of  its  practical  operation  does  not  lead 
us  to  the  same  conclusion  of  the  impolicy  of  its  enactment  which  has 
been  expressed  by  the  counsel  for  the  prisoners. 

It  is  insisted  further,  that  if  the  law  is  not  in  conflict  with  this  pro- 
vision in  the  Bill  of  Rights,  still  the  jury  should  not  be  allowed  to 
consider  the  fact  that  the  prisoner  prefers  to  be  silent  on  his  trial. 

The  reason  suggested  is,  there  is  danger  the  jury  will  attach  too 
much  importance  to  the  fact. 

If  this  were  so,  it  might  by  some  be  regarded  as  strong  an  argument 
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against  the  jury  system  as  against  the  admissibility  of  the  evidence.  It 
is  a  fact,  and  one  not  resting  upon  dubitable  evidence  for  proof,  but  ap- 
parent to  the  jury  themselves.  That  an  inference  does  arise  is  admitted, 
and  is  undeniable.  It  is  evidence.  The  force  of  it  may  depend  upon 
circumstances.  Now,  that  a  fact  which  is  evidence  must  be  excluded 
because  the  jury  may  misconceive  its  force  and  value,  is  certainly' 
a  novel  proposition.  As  we  have  said  before,  evidence  of  this  kind 
has  always  been  intrusted  with  the  jury,  and  no  serious  consequences 
resulted  from  it. 

The  danger  apprehended  has  two  antidotes :  one  lies  in  the  intelli- 
gence of  the  jury,  where  the  security  of  a  proper  consideration  of  every 
other  fact  lies,  and  the  other  remedj'  lies  with  the  prisoner  himself.  If 
in  silence  there  lies  insecurity,  the  law  in  its  beneficence  allows  him  to 
break  silence  and  avoid  the  danger  arising  from  it.  If  he  has  so  con- 
ducted himself  that  he  thus  encounters  greater  difficulties,  the  fault  is 
his  own  and  not  that  of  the  law.  The  instructions  upon  this  point 
were  quite  as  favorable  to  the  prisoners  as  thej^  were  entitled  to. 

The  jury  were  instructed  "  that  the  law  presumed  nothing  concerning 
it ;  that  the  omission  upon  their  part  to  testify  must  not  be  regarded  as 
a  confession  of  guilt ;  that  it  did  not  change  or  diminish  the  proof  re- 
quired to  authorize  a  verdict ;  that  if  the  government  had  failed  to 
prove  their  guilt,  there  was  no  necessitj'  for  them  to  testifj' ;  that  if  the 
evidence  they  had  adduced  in  defence  raised  a  reasonable  doubt  of 
their  guilt,  then  there  is  no  occasion  for  them  to  testify,  for  that  would 
entitle  them  to  a  verdict." 

From  this  it  is  apparent  the  government  were  required  to  establish 
the  guilt  of  the  prisoners  independent  of  any  inferences  which  might 
arise  from  their  silence. 

This,  we  think,  was  erroneous,  and  a  more  favorable  instruction  than 
they  were  entitled  to. 

We  regard  it  a  fact  in  the  case,  proper  for  the  consideration  of  the 
jury  upon  the  question  of  guilt  or  innocence,  and  if,  when  a  cause  is 
submitted  to  the  jury,  the  facts  proved  in  the  case,  combined  with  this 
fact,  satisf3'  them  bej-ond  a  reasonable  doubt  of  the  guilt  of  the  prison- 
ers, their  verdict  should  be  guiltj'. 

The  particular  weight  to  be  attached  to  this  circumstance  must  de- 
pend upon  the  circumstances  of  each  case,  and  be  intrusted  to  the 
good  sense  and  intelligence  of  the  jury  under  the  advice  of  the  Court. 

If  the  defence  is  an  alibi,  and  numerous  witnesses  have  testified  to 
all  the  facts  which,  from  the  nature  of  the  defence  the  prisoner  could, 
his  testimony-  could  add  only  the  force  of  one  more  witness  (and  that 
an  interested  one)  to  the  same  facts,  and  in  such  case  the  inferences 
arising  from  silence  would  possess  much  less  force  than  if  the  defence  in- 
volved facts  peculiarly  within  his  own  knowledge,  and  only  slight  and 
indirect  proof  of  it  had  been  exhibited  by  him.  No  fixed  and  definite 
rule  can  be  laid  down  with  reference  to  it.  The  same  tribunal  is  in- 
trusted with  this  fact  that  is  intrusted  with  all  the  others  in  the  case, 
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and  the  same  intelligence  and  integritj'  must  be  the  security  of  the 
prisoner  and  the  public  that  it  will  be  properly  weighed  and  considered. 
The  presiding  judge  in  this  case,  to  guard  the  prisoners  against  any 
unwarranted  inferences,  deprived  the  government  of  the  whole  force  of 
the  fact,  by  requiring  it  to  prove  all  that  was  necessary  for  a  conviction 
without  it.'  .  .  .     Exceptions  overruled.    Jadgment  on  the  verdict. 


COMMONWEALTH   v.   HARLOW. 
Supreme  Judicial  Court  op  Massachusetts.     1872. 

[Reported  110  Mass.  411.] 

Indictment  under  the  Gen.  Sts.  c.  87,  ss.  6,  7,  for  keeping  a  tene- 
ment used  for  the  illegal  sale  of  intoxicating  liquors.  At  the  trial  in 
the  Superior  Court,  before  Pitman,  J.,  there  was  no  direct  evidence  of 
sales,  but  the  government  relied  on  circumstantial  evidence.  The  de- 
fendant called  no  witnesses,  and  did  not  testify  herself.  The  judge 
instructed  the  jury,  after  alluding  to  the  evidence  on  the  part  of  the 
Commonwealth,  "  that  nothing  was  to  be  presumed  against  the  defend- 
ant herself  for  not  testifying  in  her  own  behalf,  but  that  the  failure  of  a 
defendant  to  produce  evidence  which  it  was  in  his  power  to  produce,  to 
meet  the  evidence  adduced  by  the  Commonwealth,  was  a  competent 
and  proper  matter  for  them  to  weigh  in  considering  the  question  of  his 
guilt."  The  jury  returned  a  verdict  of  guilty,  and  the  defendant 
alleged  exceptions. 

J.  £rown,  for  the  defendant. 

C.  R.  Train,  Attornej'-General,  for  the  Commonwealth. 

Chapman,  C.  J.  The  St.  of  1870,  c.  393,  s.  1,  which  makes  defend- 
ants who  are  charged  with  crimes  and  offences  competent  witnesses, 
provides  that  their  neglect  or  refusal  to  testify  shall  not  create  any  pre- 
sumption against  them.  This  provision  conforms  to  Article  12  of  the 
Declaration  of  Eights,  which  declares  that  no  subject  shall  be  com- 
pelled to  furnish  evidence  against  himself.  Since  this  class  of  defend- 
ants are  allowed  to  testify  if  they  will,  there  is  some  danger  that  if  one 
exercises  his  right  of  silence,  the  jury  will  look  upon  it  as  a  proper 
matter  to  weigh  against  him  in  considering  the  question  of  his  guilt. 
It  is  important  that  Courts  should  carefully  guard  his  constitutional 
right.  There  is  reason  to  apprehend  that  it  was  not  guarded  as  it 
should  have  been  in  this  case.  For  though  the  jury  were  told  "that 
nothing  was  to  be  presumed  against  the  defendant  herself  for  not  testi- 
fying in  her  own  behalf,"  thej'  were  also  told  "  that  the  failure  of  a 
defendant  to  produce  evidence  which  it  was  ih  his  power  to  produce,  to 
meet  the  evidence  adduced  by  the  Commonwealth,  was  a  competent 
and  proper  matter  for  them  to  weigh  in  considering  the  question  of  his 

'    1  Compare  Stale  v.  Lawrence,  57  Me.  574;  Stale  v.  Wenlworlh,  65  Me.  234 —  Ed. 
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guilt."  They  were  not  told  that  this  last  remark  did  not  apply  to  his  ' 
own  testimony,  but  merely  to  his  failure  to  produce  other  witnesses. 
Nor  was  it  otherwise  qualified.  The  omission  of  every  qualification 
might  lead  the  jurj-  to  understand  that  though  his  neglect  to  testifv' 
did  not  raise  a  presumption  against  him,  yet  the}'  might  weigh  the  fact 
and  allow  it  to  have  such  influence  as  they  thought  it  deserved.  The 
instruction  was  at  least  equivocal,  in  a  matter  where  it  ought  to  have 
been  clear,  and  we  fear  it  operated  unfavorably  to  the  defendant. 

deceptions  sustained} 


STATE  V.  OBER. 
Sdpeeme  Judicial  Court  op  New  Hampshire.     1873. 

[Reported  52  A".  E.  459.] 

Indictment,  found  at  the  April  term,  1873,  against  Everett  I.  Ober, 
for  keeping  spirituous  liquor  for  sale.  The  defendant,  being  produced 
and  sworn  in  his  own  behalf,  testified  in  chief  substantially  as  follows  : 
First.  That  he  had  never  seen  or  known  anything  of  the  existence  of  a 
certain  bottle  of  spirituous  liquor  found  upon  his  premises  on  March 
26th,,  by  virtue  of  proceedings  under  a  search-warrant,  until  the  same 
had  been  so  discovered.  Second.  That  he  had  never  sold  any  spiritu- 
ous liquor  to  one  Mrs.  Cofran,  a  witness  for  the  State,  and  that  one 
Hirsch  had  never  been  in  his  employ,  —  all  of  which  said  several  mat- 
ters had  been  put  in  evidence  by  the  State,  and  were  material.  Third. 
That  he  had  never  sold  spirituous  liquors  to  any  female.  Fourth.  That 
he  had  not  kept  for  sale  or  sold  to  any  person  anj'  spirituous  liquors 
since  he  was  notified  by  a  committee  of  citizens,  six  or  seven  weeks 
before  the  date  of  the  indictment. 

'  Whereupon  the  State,  on  cross-examination,  asked  him  if  he  had  not 
sold  spirituous  liquors  within  one  3'ear  previous  to  the  finding  of  the 
indictment.  But  the  defendant,  being  advised  of  his  privilege  that  he 
might  decline  to  answer  if  his  answer,  might  tend  to  criminate  him, 
thereupon  so  declined  to  answer1\  \^ter-some  further  immaterial  pro- 
ceedings, and  the  argumentuftne  defendant's  counsel,  the  counsel  for 
the  State  proceeded  to  make  the  closing  argumentaw^erein  he  proposed 
to  say  to  the  jury  that  they  should  consider  his  rleclination  to  answeji 
as  aforesaid,  a  pertinent  matter  of  evidence  to  be  taken  against  hirap 
Whereupon  the  defendant's  counsel  raised  the  objection  that  he  had  no 
lawful  right  thus  to  argue,  nor  had  the  jury  a  lawful  right  to  take  such 
matter  into  consideration^^—  but  the  Court  overruled  the  defendant's 
objection,  and  allowed  the  counsel  for  the  State  thus  to  argue  ;  and  the 
Court,  in  the  charge  to  the  jury,  expressly  instructed  them  that  they 
might  consider  such  declination  to  answer,  and  give  it  such  weight  as 

1  Compare  Com.  v.  Finn^rty,  148  Mass.  162.  — Ed. 
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they  thought  it  entitled  to  on  the  question  of  his  guilt  or  innocence  of 
the  offence  alleged  against  him ;  to  which  ruling  and  instruction  the 
defendant  excepted. 

The  jury  returned  a  verdict  of  guilty,  and  after  sentence  the  defend- 
ant filed  the  foregoing  bill  of  exceptions,  which  was  allowed. 

Hawthorne  and  Greene,  for  the  respondent. 

Flint,  solicitor,  for  the  State. 

Foster,  J.  The  questions  are  presented,  whether  a  prisoner,  who  is 
sworn  as  a  witness  at  his  own  request,  can  be  compelled  to  answer 
questions,  upon  his  cross-examination,  as  to  facts  tending  to  convict 
him,  in  relatioti  to  which  he  was  not  interrogated  on  his  direct  exam- 
ination ;  and  whether,  upon  being  permitted  to  refuse  to  answer  such 
questions,  upon  the  ground  that  his  answers  might  tend  to  criminate 
him,  such  refusals  may  be  commented  upon  by  the  State's  counsel,  and 
be  considered  by  the  jury. 

If  the  ruling  that  the  prisoner  had  the  right  to  decline  answering 
had  been  correct,  we  should  agree  with  his  counsel  that  the  subsequent 
ruling  could  not  be  sustained.  But  the  first  ruling  was  not  correct. 
The  respondent,  by  electing  to  testify  in  his  own  favor,  waived  his  con- 
stitutional privilege.  If  he  refuses  to  testifj'  at  all,  the  statute  protects 
him  from  adverse  comment  or  inference ;  but,  if  he  avails  himself  of 
the  statute,  he  waives  the  constitutional  protection  in  his  favor,  and 
subjects  himself  to  the  peril  of  being  examined  as  to  any  and  everj'' 
matter  pertinent  to  the  issue.  This  is  expressly  held  in  Com.  v. 
Mullen,  97  Mass.  645  ;  Com.  v.  Bonner,  ibid.  587  ;  Com.  v.  Morgan, 
107  Mass.  199  ;  McQarry  v.  The  People,  2  Lansing,  227,  and  Connors 
V.  The  People,  50  N.  Y.  240,  decided  in  November,  1872,  in  which 
Church,  C.  J.,  delivering  the  opinion  of  the  Court  of  Appeals,  declares 
the  principle  controlling  the  case  to  be,  that,  by  consenting  to  be  a  wit- 
ness in  his  own  behalf,  under  the  statute,  the  accused  subjected  himself 
to  the  same  rules,  and  was  called  upon  to  submit  to  the  same  tests, 
which  could  by  law  be  applied  to  the  other  witnesses  ;  in  other  words, 
if  he  availed  himself  of  the  privilege  of  the  Act,  he  assumed  the  bur- 
dens necessarily  incident  to  the  position.  The  prohibition  in  the  Con- 
stitution is  against  compelling'an  accused  person  to  become  a  witness 
against  himself.  If  he  consents  to  become  a  witness  in  the  case  volun- 
tarily, and  without  any  compulsion,  it  would  seem  to  follow  that  he 
occupies,  for  the  time  being,  the  position  of  a  witness,  with  all  its 
rights  and  privileges,  and  subject  to  all  its  duties  and  obligations.  If 
he  gives  evidence  which  bears  against  himself,  it  results  from  his  vol- 
untary act  of  becoming  a  witness,  and  not  from  compulsion.  His  own 
act  is  the  primary  cause,  and  if  that  was  voluntary,  he  has  no  reason 
to  complain. 

If  the  respondent  had  not  seen  fit  to  make  himself  a  witness  in  his 
own  cause,  the  fact  that  he  did  not  choose  to  testify  could  not  have 
been  commented  upon  by  the  State's  counsel,  nor  would  the  jury  have 
been  at  liberty  to  draw  any  inference  detrimental  to  him  from  his  si- 
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lence.     But,  when  he   made  himself  a  witness -in-chief,  he  subjected 
himself  to  the  government's  right  of  cross-examination. 

By  electing  to  testify,  he  placed  himself  in  the  attitude  of  any  or- 
dinary witness,  irrespective  of  any  interest  in  the  cause.  As  a  partj', 
his  denial  to  answer  a  particular  question,  on  the  ground  that  such 
answer  would  tend  to  criminate  him,  could  afford  him  no  exemption 
from  the  inferences  which  would  naturally  attach  to  any  other  witness, 
not  a  party,  in  such  circumstances.  Norfolk  v.  Gaylord,  28  Conn. 
309. 

The  fact  that  he  is  charged  with  a  crime  gives  him  certain  special 
privileges.  Among  these  are  the  requirement  of  the  State  to  prove  the 
charge  against  him  beyond  a  reasonable  doubt ;  the  constitutional  pro- 
hibition of  compelling  him  to  accuse  or  furnish  evidence  against  him- 
self; the  right  to  meet  the  witnesses  against  him  face  to  face,  and  so 
forth. 

With  such  exceptional  advantages,  he  stands  preciselj-  lilje  a  party 
to  a  civil  cause  electing  to  testify  in  his  own  favor,  and  thereby  sub- 
jecting himself  to  the  ordinary  ordeal  of  cross-examination,  and  com- 
ment upon  his  testimony  and  his  demeanor  upon  the  stand. 

In  the  present  case,  the  government  might  well  ask  for  a  conviction 
upon  proof  not  merely  that  he  had  knowledge  concerning  the  liquor 
found  on  his  premises  on  March  26,  or  that  he  had  sold  liquor  to  Mrs,. 
Cofran,  or  that  Hirsch  had  ,ever  been  in  his  emploj-ment,  or  that  he  had 
ever  sold  liquors  to  a  female,  or  that  he  had  sold  to  anybody  since  he 
had  been  notified  by  a  committee  of  citizens,  six  or  seven  weeks  before 
the  date  of  the  indictment ;  but  also  upon  proof  that  he  had  sold  spir- 
ituous liquor  at  anj"  time,  and  to  anj-  person,  within  one  j-ear  previous 
to  the  finding  of  tlie  indictment.  Gen.  Stats,  ch.  99,  sec.  27.  Indeed, 
the  onlj'  material  question  for  the  jury  was,  whether  he  had  kept  for 
sale  spirituous  liquors  at  any  time  within  the  j'ear,  in  violation  of  sec- 
tion 13  of  the  chapter. 

His  object  in  taking  the  witness  stand  was,  to  show  himself  innocent 
of  this  offence  by  testifying  that  he  had  not  kept  liquor  for  sale  within 
the  year ;  and  putting  himself  in  such  a  position,  and  declining  to  tes- 
tifj'  except  to  such  matters  as  would  tend  to  exculpate  himself,  refus- 
ing to  answer  the  most  direct,  competent,  and  material  inquiry  raised 
b^'  the  case,  was  a  matter  of  great  significance,  which  it  was  the  right, 
if-  not  the  duty,  of  the  State's  counsel  and  of  the  Court  to  bring  prom- 
inently to  the  attention  of  the  jury.  See  Andrews  v.  Frye,  104  Mass. 
234. 

It  is  undoubtedly  a  general  proposition  and  a  wholesome  rule,  that, 
if  a  witness  declines  answering  a  question  on  the  ground  that  his 
answer  will  tend  to  criminate  him,  no  inference  of  the  truth  of  the  fact 
is  permitted  to  be  drawn  from  that  circumstance.  1  Greenl.  Ev.,  sec. 
451. 

And  the  statute  of  1869,  —  1  Sess.  Laws,  ch.  23,  —  allowing  respon- 
dents to  testify,  and  providing  that  no  inference  of  guilt  shall  be  drawn 


1124  STATE   V.    OBEK.  [CHAP.  V. 

from  their  neglect  to  testify,  is  but  an  aflSrmanee  of  this  proposition. 
But  it  is  also  very  clearly  settled,  that,  in  all  cases  where  the  witness, 
being  advertised  of  his  privilege  to  decline  to  answer,  chooses  not  to 
avail  himself  of  the  privilege,  but  elects  to  answer  the  particular  in- 
quiry which  he  might  have  avoided,  he  is  bound  to  answer  every  mate- 
rial question  relating  to  the  transaction.     1  Greenl.  Ev.,  s.  451  ;   The 

State  V.  K .  4  N.  H.  562 ;   Coburn  v.  Odell,  30  N.  H.  554,  555 ; 

2  C.  &  H.  notes  to  Phil.  Ev  736,  737. 

The  respondent  was  not  bound  to  volunteer  any  statement  concern- 
ing the  matter  of  the  charge  against  him,  nor  could  he  be  compelled  to 
disclose  any  fact  or  answer  any  question  which  would  expose  him  to 
another  criminal  prosecution,  or  tend  to  convict  him  in  this.  Such 
immunity  from  confession,  examination,  argument,  or  prejudicial  infer- 
ence, was  his  undoubted  privilege ;  but  he  chose  to  waive  it,  and  in- 
sisted upon  his  right  to  testify  ;  and,  having  testified  concerning  a  part 
of  the  transaction,  in  which  it  was  alleged  that  he  was  criminally  con- 
cerned, without  claiming  his  constitutional  privilege,  it  was  too  late  for 
him  to  halt  at  that  point  which  suited  his  own  convenience.  It  is  clear, 
upon  reason  and  authoritj',  that  he  might  have  been  compelled  to  an- 
swer the  question  propounded  bj-  the  State's  counsel.  It  was  material 
to  the  issue,  if  not  directly  involved  in  his  own  proffered  testimony. 
At  this  point,  for  obvious  reasons,  he  saw  fit  to  close  his  lips,  and  the 
Court  allowed  him  to  remain  silent.  Of  this  mistaken  clemency  he  can- 
not now  be  heard  to  complain. 

The  whole  argument  of  his  counsel  now  proceeds  upon  the  erroneous 
assumption  that  the  ruling  of  the  Court  was  right.  That  assumption 
being  groundless,  his  argument  fails. 

The  views  of  so  eminent  a  man  as  Judge  Cooley  seem  to  be  adverse 
to  those  now  expressed.  He  inclines  to  the  opinion  that  a  party  ac- 
cused of  crime  should  be  and  is  entitled,  under  statute  of  Michigan 
allowing  the  accused  to  give  evidence  in  his  own  behalf,  to  disclose  no 
more  than  he  chooses  —  ("if  he  does  testify,  he  is  at  liberty  to  stop  at 
any  point  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  state- 
ment, which  he  declines  to  make  a  full  one,  such  weight  as,  under  the 
circumstances,  thej-  think  it  entitled  to ;  otherwise  the  statute  must 
have  set  aside  and  overruled  the  constitutional  maxim  which  protects 
an  accused  party  against  being  compelled  to  testify  against  himself; 
and  the  statutory  privilege  becomes  a  snare  and  a  danger.")  Cooley's 
Const.  Lim.  317  ;  also  p.  182. 

The  learned  jurist  does  not  furnish  us  with  cases  in  support  of  his 
views,  which,  after  such  consideration  of  them  as  the  great  ability  and 
learning  of  Judge  Cooley  compel,  we  cannot  regard  as  being  supported 
by  authority  or  sound  reason.  But  the  statute  of  Michigan  is  peculiar. 
By  its  provisions  the  accused  is  allowed  to  make  a  statement  to  the 
Court  or  jury,  and  may  be  cross  examined  on  any  such  statement.  It 
has  been  held,  says  Judge  Cooley,  that  this  statement  should  not  be 
under  oath. 
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In  speaking  of  this  statute  and  of  the  right  given  to  cross-examine 
the  party  who  has  made  his  statement,  Judge  Campbell  says,  "  And 
while  his  constitutional  right  of  declining  to  answer  questions  cannot 
be  removed,  yet  a  refusal  to  answer  any  fair  question,  not  going  out- 
side of  what  he  has  offered  to  explain,  would  have  its  proper  weight 
with  the  jury."  People  v.  Thomas,  9  Mich.  321. 
^Upon  the  whole,  we  are  unable  to  reach  any  other  conclusion  than 
that  the  respondent's  testimonj',  so  far  as  it  went,  —  and  not  less  the 
fact  that  it  went  no  further,  —  his  refusal  to  submit  to  a  full  cross-exam- 
ination, within  proper  limits,  after  waiving  his  constitutional  privilege, 
and  all  his  conduct  and  demeanor,  were  proper  matters  for  comment  by 
counsel  and  Court,  as  well  as  for  the  consideration  of  the  jurjT  The 
exceptions  are,  therefore,  Overruled. 


COMMONWEALTH  v.   NICHOLS. 

CoMMOirwEAi.TH  OP  Massachusetts.     1873. 
[Reported  114  Mass.  285.]  ^ 

Indictment  alleging  that  the  defendant,  June  25,  1872,  at  Brighton, 
in  the  county  of  Middlesex,  committed  adultery  with  one  Antoinette 
M.  Morris. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  the  defendant 
testified  in  his  own  behalf  that  he  never  had  criminal  intercourse 
with  Antoinette  M.  Morris  in  Middlesex  Countj-.  On  cross-examina- 
tion he  was  asked  this  question,  "  Did  you  within  a  few  weeks  either 
way  have  criminal  intercourse  with  Miss  Morris  anj-where  ?  "  He  de- 
clined to  answer  the  question  on  the  ground  that  it  would  tend  to  crim- 
inate him,  but  the  Court  ruled  that  he  must  answer.  He  then  declined 
to  answer  on  the  further  ground  that  proceedings  against  him  for 
adultery  with  the  same  person  had  been  commenced  in  another  county, 
and  that  on  that  account  he  was  not  bound  to  furnish  evidence  against 
himself;  but  the  Court  ruled  he  must  answer,  and  he  answered,  "I 
did."  .  .  . 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

G.  A.  Somerby,  for  the  defendant. 

W.  G.  Cohurn,  Assistant  Attorney-General  (  C.  R.  Train,  Attorney- 
General,  with  him) ,  for  the  Commonwealth. 

Gray,  C.  J.  By  the  common  law,  a  witness  cannot  be  obliged  to 
criminate  himself,  and  may  therefore  refuse  to  testify  to  any  facts  which 
will  tend  to  prove  him  guilty  of  a  crime.  But  his  refusal  must  be  made 
at  the  beginning  of  his  examination  upon  the  issue  whether  a  crime  has 
been  committed  by  him.     If  he  answers  any  questions  upon  that  sub- 

1 A  part  of  the  case  is  omitted.  ; 
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ject  he  cannot  afterwards  interpose  his  privilege,  but  is  liable  to  be 
fullj-  examined  and  cross-examined  upon  the  matter.  Foster  v.  Pierce, 
11  Cush.  437 ;   Commonwealth  v.  Price,  10  Gray,  472. 

A  party  to  the  cause  who  voluntarily  offers  himself  as  a  witness,  is 
entitled  to  no  more,  and  in  some  respects  to  less,  protection  than  a 
third  person  who  testifies  in  obedience  to  a  summons.  A  partj'  taking 
the  stand  as  a  witness  in  his  own  behalf  may  be  cross-examined  in  re- 
lation to  a  communication  between  himself  and  his  counsel,  as  to 
which  the  latter  would  not  be  allowed  to  testify.  Woburn  v.  Henshaw, 
101  Mass.  193.  And  a  refusal  to  answer  a  question  on  the  ground  that 
it  might  criminate  him,  is  competent  evidence  against  him,  when  it 
would  not  be  against  an  ordinary  witness.  Andrews  v.  Frye,  104  Mass. 
234.^  In  Norfolk  v.  Gaylord,  28  Conn.  309,  the  defendant  in  a  bas- 
tardy process,  having  testified  that  he  had  had  no  criminal  inter- 
course with  the  complainant  for  a  period  of  several  months,  including  the 
time  when  she  had  testified  that  the  child  was  begotten,  wa-s  held  to  be 
liable  to  be  cross-examined  as  to  such  intercourse,  although  he  claimed 
to  be  exempt  from  answering  on  the  ground  that  it  took  place  at  an 
earlier  period,  and,  upon  being  compelled  by  the  Court  to  answer  the 
questions,  so  testified. 

The  twelfth  article  of  the  Declaration  of  Eights,  prefixed  to  the  Con- 
stitution of  the  Commonwealth,  declares  that  no  subject  shall  be  com- 
pelled to  answer  or  furnish  evidence  against  himself.  The  recent 
statutes  allowing  a  person  accused  of  crime  to  testify  iipon  his  trial 
(which  he  could  not  do  at  common  law),  provides,  in  order  to  secure 
this  constitutional  privilege,  that  he  "  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,"  and  that  his  neglect  or  re- 
fusal to  testify  shall  not  create  any  presumption  against  him.  Sts. 
1866,  c.  260  ;  1870,  c.  393,  s.  1,  el.  3.  The  object  of  these  statutes  is, 
not  to  protect  or  assist  criminals,  but  to  promote  the  discovery  of  truth, 
so  far  as  (;an  be  done  without  infringing  the  constitutional  rights  of  the 
subject,  yf  the  accused  chooses  not  to  be  a  witness  he  cannot  be  com- 
pelled to  testify,  and  no  inference  prejudicial  to  him  is  to  be  drawn 
from  his  silence.     Commonwealth  v .  Harlow,  110  Mass.  411.     But  if 

'  In  this  case,  in  an  action  on  a  contract,  it  was  a  question  whether  the  consider- 
ation was  illegal,  as  being  a  sale  of  the  plaintiffs'  stock  in  trade  as  druggists,  including 
intoxicating  liquors.  In  sustaining  an  exception  to  a  ruling  that  the  defendant  had 
not  offered  sufficient  evidence  of  the  illegality,  Gray,  J.  (for  the  Court),  said  :  "The 
defendants  at  the  trial  introduced  evidence  tending  to  show,  as  the  plaintiffs  admit, 
that  the  plaintiffs  had  not  been  appointed  town  agents.  But  this  was  not  all.  One 
of  the  plaintiffs,  having  offered  himself  as  a  witness  in  their  behalf,  was  asked  by  the 
defendants  on  cross-examination  whether  the  plaintiffs  had  a  license  to  sell  intoxicating 
liquors,  and  declined  to  answer  the  question  upon  the  ground  that  it  might  have  a 
tendency  to  criminate  himself.  This  refusal  to  answer,  like  any  other  refusal  to  pro- 
duce evidence  in  his  own  power,  was  competent  evidence  against  him  and  his  partner. 
A  party  offering  himself  as  a  witness  in  his  own  behalf  stands  differently  in  this  re- 
spect from  a  third  person  brought  into  Court  to  testify  in  a  case  in  which  he  has  no 
interest."  — Ed. 
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he  puts  himself  on  the  stand  as  a  witness  in  his  own  behalf,  and  testi- 
fies that  he  did  not  commit  the  crime"  imputed  to  him,  he  thereby  waives 
his  constitutional  privilege,  and  renders  himself  liable  to  be  cross- 
examined  upon  all  facts  relevant  and  material  to  that  issue,  and  cannot 
refuse  to  testifj-  to  anj^  facts  which  would  be  competent  evidence  in  the 
case  if  proved  by  other  witnesses.)  Commonwealth  v.  Lannan,  13 
Allen,  563  ;  Commonwealth  v.  Mullen,  97  Mass.  545.  .  .  . 

JEJxceptions  overruled} 


CHESAPEAKE   CLUB   v.  THE   STATE. 

CocET  OF  Appeals  of  Maryland.     1885. 

[Reported  63  Md.  446.]  ^ 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County.  .  .  . 

John  Ireland,  and  S.  Thomas  MoCuUough,  for  the  appellant. 

James  M.  Munroe,  State's  Attorney  for  Anne  Arundel  County,  and 
Charles  B.  JRoberts,  Attorney-General,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  following  opinion,  in  which  Judges  Stone 
and  Irving  concurred :  — 

The  indictment  in  this  case  is  for  the  alleged  violation  of  the  pro- 
visions of  the  Statute  of  1882,  ch.  112,  known  as  the  "Local  Option 
Law  "  of  Anne  Arundel  County-,  and  which  was  duly  submitted  to  and 
adopted  by  the  popular  vote  of  that  county,  in  December,  1882.  It  has 
been  in  force  since  the  30th  of  April,  1883.  .  .  . 

This  corporation  .  .  .  was  indicted,  tried,  and  convicted  at  the  Oc- 
tober Term  of  the  Circuit  Court  for  Anne  Arundel  C^unt}',  1884,  upon 
charge  of  violating  the  provisions  of  the  "Local  Option  Law;''  and 
the  case  has  been  brought  to  this  Court  by  an  appeal,  under  the  Act  of 
1872,  ch.  316,  from  certain  rulings  of  the  Circuit  Court  upon  questions 
of  evidence  that  arose  in  the  course  of  the  trial.  .  .  . 

The  appellant,  upon  this  interpretation  of  the  statute,  having  no  right 
or  authority  to  keep  in  its  possession  to  be  supplied  to  its  members, 
either  bj'  sale  or  gift,  any  intoxicating  liquors,  the  first  question  on  the 
evidence  is  as  to  the  right  of  the  prosecution,  and  the  power  of  the 
Court,  to  require  one  of  the  members  of  the  club  or  assocation,  as  a 
witness,  to  testify  to  facts  that  tended  to  prove  the  guilt  of  the  appel- 
lant.    This  question  is  presented  by  the  first  bill  of  exception. 

The  witness  Ta3lor  testified  that  he  was  a  member  of  the  club,  and 
he  stated,  without  objection,  either  from  himself  or  the  appellant,  that 
he  had  visited  the  rooms  of  the  appellant  as  a  member  of  the  club,  and 

1  Compare  Keyes  v.  TU  State,  122  Iiid.  527;  People  v.  Tice,  131  N.  Y.  651  (1892). 
The  N.  Y.  statute  was  passed  in  1869;  that  of  Massachusetts  in  1866.  —  Ed. 
^  A  part  of  the  case  is  omitted. 
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had  gotten  whlskej'  and  beer  there.  Upon  further  examination  by  the 
State,  the  witness  was  asked  whether  he  had  ever  seen  anj'  liquor  there. 
To  this  question  the  appellant  objected,  and  the  witness  also  objected, 
upon  the  ground  that  his  answer  to  the  question  might  tend  to  crimi- 
nate him.  But  the  objection,  both  on  the  part  of  the  appellant  and  of 
the  witness,  was  overruled  by  the  Court,  and  the  witness  was  required 
to  answer  the  question.  He  then  stated,  in  answer  to  the  question, 
that  he  had  seen  whiskey  and  lager  beer  in  the  club-rooms,  but  did  not 
know  where  the  same  were  kept ;  that  the  janitor  had  charge  of  the 
rooms  and  all  the  property  of  the  club,  and  waited  on  the  members. 
And  in  answer  to  a  further  question,  he  stated  that  in  one  of  the  club- 
rooms  there  was  a  counter  resembling  an  ordinary  bar ;  it  onl}'  lacked 
the  gaudj'  show  of  a  bar. 

With  respect  to  the  objection  interposed  by  the  appellant,  it  is  verj' 
clear  there  was  no  ground  for  that,  in  view  of  the  construction  placed 
upon  the  statute  and  the  liability  of  the  appellant  thereunder.  The 
testimony  given  by  the  witness  was  not  only  admissible,  but  was  very 
material  to  the  questions  at  issue.  But  with  respect  to  the  privilege 
claimed  by  the  witness,  that  presents  a  different  question. 

The  witness  had  testified  that  he  was  a  member  of  the  corporation  or 
association,  and  being  so,  he  would  be  liable  to  prosecution  if  he  had 
had  anj'  participation  in  the  criminal  acts  of  which  the  association  was 
charged.  Regina  v.  Railway  Co.,  9  Q.  B.  319.  It  has  been  argued 
that  the  statute  makes  any  member  of  the  association  or  corporation 
liable  to  punishment  simply  upon  the  conviction  of  the  corporation,  and 
hence  it  was  error  to  compel  the  witness  to  testify,  as  thereby  he  was 
compelled  to  give  evidence  against  himself  in  a  criminal  casfe,  contrary 
to  the  22d  Art.  of  the  Bill  of  Eights  of  this  State.  If  such  were  really 
the  provision  of  the  statute  it  would  simply  be  a  nullity  ;  for  clearly  the 
Legislature  could  possess  no  power  to  make  a  person  liable  to  punish- 
ment without  trial  and  full  opportunity  of  defence.  The  witness  was 
not  a  party  to  the  indictment,  and  no  judgment  thereon  could  be  ren- 
dered against  him  personally.  I  do  not,  however,  understand  the 
Legislatura  as  attempting  to  authorize  any  such  unwarrantable  pro- 
ceeding. The  provision  of  the  statute  is,  that  in  case  of  the  violation 
of  any  of  its  provisions  by  any  company,  corporation,  or  association, 
each  or  any  of  its  members  "  shall  be  liable,  and  shall  suffer  imprison- 
ment as  prescribed  in  the  Act  for  persons  violating  the  same."  That 
is,  as  I  understand  it,  the  members  of  the  offending  corporation  or  as- 
sociation shall  be  liable  to  prosecution,  conviction,  and  punishment,  as 
well  as  the  corporation  itself,  — the  corporation  to  be  punished  by  fine, 
and  the  members  thereof,  upon  conviction,  by  imprisonment.  This,  I 
think,  is  the  fair  and  reasonable  interpretation  of  the  clause  of  the  stat- 
ute just  quoted,  and  I  do  not  think  it  would  be  just  to  the  Legislature 
to  put  any  other  construction  upon  the  language  employed. 

The  witness,  however,  as  a  member  of  the  corporation,  being  liable 
to  prosecution  for  any  participation  in  the  violation  of  the  statute,  was 
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entitled  to  insist  upon  his  privilege  of  being  exempt  from  making  any 
disclosure  that  might  be  used  for  bis  crimination.  This  is  a  personal 
privilege  of  the  witness,  and  must  be  claimed  by  him  upon  oath,  as  was 
done  in  this  case,  and  consequently,  neither  the  party  to  the  cause,  nor 
the  counsel  engaged,  will  be  permitted  to  make  the  objection.  Regina 
V.  Kinglake,  11  Cox,  499  ;  2  Phill.  Ev.  (9tli  ed.)  418;  2  Tayl.  Ev.  s. 
1319  ;  1  Greenl.  Ev.  s.  451.  The  mere  statement  of  the  witness  on 
oath  that  he  believes  that  the  answer  to  the  question  asked  will  tend  to 
criminate  him,  will  not  suffice  to  protect  him  from  answering,  if  from 
all  the  circumstances  surrounding  the  case  the  Court  is  satisfied  that 
the  answer  will  have  no  such  effect  as  that  claimed  by  the  witness.  It 
is  for  the  Court  to  decide  whether  the  privilege  is  well  and  bona  fide 
claimed  or  not,  and  therefore  it  must  be  able  to  see,  from  the  surround- 
ing circumstances,  and  the  nature  of  the  evidence  sought  to  be  elicited 
by  the  answer,  whether  reasonable  ground  exists  for  apprehending  dan- 
ger to  the  witness  from  his  being  compelled  to  answer.  Megina  v. 
Boyer,  1  Best  &  Sm.  311 ;  2  Tayl.  Ev.  s.  1311 ;  2  Phill.  Ev.  (9th  ed.) 
417,  418.  Formerly  it  was  thought,  that  if  a  witness  chose  to  reply  in 
part  he  might  be  compelled  to  answer  everything  relating  to  the  trans- 
action. jBut  that  doctrine  has  been  solemnly  overruled,  and  it  is  now 
Hnalh-  settled  in  the  English  Courts,  that  after  a  witness  has  been 
sworn  he  may  claim  his  protection  at  anj'  stage  of  the  inquiry,  and 
upon  his  so  doing  he  cannot  be  compelled  to  answer  any  additional 
question  that  would  tend  to  criminate  himp  (Therefore,  notwithstand- 
ing the  witness  had  testified  without  objection  that  he  had  gotten 
whiskey  and  beer  at  the  club-rooms,  he  was  entitled,  upon  further 
examination,  to  insist  upon  his  privilege  as  to  any  additional  fact 
that  was  so^ht  to  have  disclosed  by  him,  whereby  he  might  crimi- 
nate himsa^)  Regina  v.  Qarbett,  1  Den.  Cr.  C.  236  ;  ^  2  Tayl.  Ev. 
s.  1319  ;  1  Gfreenl.  Ev.  s.  451 ;  1  Whart.  Cr.  L.  (7th  ed.)  ss.  805,  806. 
I  think  therefore  that  in  overruling  the  objection  of  the  witness,  made 
under  claim  of  privilege,  and  in  requiring  the  witness  to  answer  the 

1  In  this  nase  a  long  series  of  questions  and  answers  is  reported.  The  statement  of 
the  opinion  of  the  Court  is  as  follows;  "  Afterwards  the  judges  met  to  consider  this 
case;  most  of  them  twice.  Nine  of  them,  viz.  :  Parke,  B.,  Alderson,  B.,  Golt- 
MAN,  J.,  Maule,  J.,  RoLFE,  B.,  WiGiiTMAN,  J.,  Cresswell,  J.,  Platt,  B.,  and  Wil- 
liams, J.,  were  of  opinion,  that  if  a  witness  claims  the  protection  of  the  Court,  on  the 
ground  that  the  answer  would  tend  to  criminate  himself,  and  there  appears  reasonable 
ground  to  believe  that  it  would  do  so,  he  is  not  compellable  to  answer ;  and  if  obliged 
to  answer,  notwithstanding,  what  he  says  must  be  considered  to  have  been  obtained  by 
compulsion,  and  cannot  be  given  in  evidence  against  him.  They  did  not  decide,  as  the 
case  did  not  call  for  it,  whether  the  mere  declaration  of  the  witness  on  oath,  that  he 
believed  that  the  answer  would  tend  to  criminate  him,  would  or  would  not  be  sufi5cient 
to  protect  him  from  ftuswering,  where  sufficient  other  circumstances  did  not  appear  in 
the  case  to  induce  the  judge  to  believe  that  it  would  not.  The  above  nine  judges  also 
thought,  that  it  made  no  difference  in  the  right  of  the  witness  to  protection,  that  he 
had  chosen  to  answer  in  part ;  being  of  opinion  that  he  was  entitled  to  it  at  whatever 
stage  of  the  inquiry  he  chose  to  claim  it,  and  that  no  answer  forced  from  him  by  the 
presiding  judge  (after  such  a  claim)  could  be  given  in  evidence  against  him  ;  and  they 
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question,  the  learned  Court  below  fell  into  error.  The  facts  stated  by 
the  witness,  upon  being  compelled  to  answer  the  question,  are  of 
a  character  that  would  be  material  in  support  of  a  criminal  charge 
against  him,  and  such  being  the  case,  he  ought  not  to  have  been 
required  to  answer  the  question.  .  .  . 

Biding  in  first  exception  reversed,  and  all  others  affirmed  by  a 
divided  Court,  and  case  remanded  for  a  new  trial. 
[The  opinion  of  Bryan,  J.,  is  omitted.] 


COUNSELMAN  v.  HITCHCOCK. 

Supreme  Court  of  the  United  States.     1892. 
[Reported  142  U.  S.  547.]  i 

[COUNSELMAN,  being  a  witness  before  the  grand  jury  in  attendance 
upon  a  District  Court  of  the  United  States,  refused  to  answer  questions 
relating  to  his  dealings  with  certain  railroad  corporations,  on  the  ground 
that  an  answer  might  tend  to  criminate  him.  The  grand  jury  was  in- 
vestigating alleged  violations  by  these  corporations  of  the  provisions 
of  the  Interstate  Commerce  Act.  Having  been  committed  for  con- 
tempt, and  refused  his  discharge  upon  a  writ  of  habeas  corpus,  Counsel- 
man  appealed  to  the  Supreme  Court.] 

Mr.  John  N.  Jewett,  and  Mr.  James  C.  Carter,  for  appellant.  Mr. 
Assistant  Attorney- General  Parker,  and  Mr.  Q.  M.  Lambertson,  for 
appellee. 

Mr.  Jcjstice  Blatchford,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

In  the  opinion  of  the  Circuit  Court,  it  was  held  that,  under  the  Fifth 
Amendment  to  the  Constitution,  which  declares  that  "  no  person  .  .  . 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self," a  person  cannot  be  compelled  to  disclose  facts  before  a  Court  or 
grand  jury  which  might  subject  him  to  a  criminal  prosecution,  or  his 
property  to  forfeiture ;  that,  under  the  Interstate  Commerce  Law,  it  is 
made  a  criminal  offence,  punishable  by  fine  and  imprisonment,  for  any 
officer  or  agent  of  a  railroad  company  to  grant  any  shippers  of  mer- 
chandise from  one  State  to  another,  and  for  any  such  shipper  to  con- 
tract for  or  receive,  a  rate  less  than  the  tariff  or  open  rate ;  that 
shippers,  as  well  as  the  officers,  agents,  and  employees  of  corporations 
engaged  in  the  carrying  business  between  States,  are  made  subject  to 

did  not  consider  themselves  bound  by  the  ruling  of  Best,  C.  J.,  in  Dixon  v.  Vale,  1  C. 
&  P.  278,  and  of  Lord  Tenterden,  in  East  v.  Chapman,  2  C.  &  P..  573. 

"  Lord  Dbnman,  C.  J.,  Wilde,  C.  J.,  Pollock,  C.  B.,  Patteson,  J.,  Coleridge, 
J.,  and  Erle,  J.,  contra. 

"  Patteson,  J.,  was  not  satisfied  that  the  witness  ever  did  claim  the  protection  of 
the  Court."     1  Den.  Or.  Gas.  257.  —Ed. 

1  A  part  of  the  case  is  omitted. 
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the  penalties  of  the  statute ;  but  that,  as  the  protection  of  §  860  of  the 
Revised  Statutes  was  co-extensive  with  that  of  the  Constitution,  Coun- 
selman  was  entitled  to  no  privilege  under  the  Constitution ;  that  if 
thereafter  he  were  to  be  prosecuted  for  the  oflfence,  §  860  would  not 
permit  his  admissions  to  be  proved  against  him ;  that  his  refusal  to 
testify  was  not  a  refusal  to  testify  in  a  proceeding  to  obtain  evidence 
upon  which  he  might  be  indicted,  but  in  a  proceeding  to  obtain  evi- 
dence upon  which  others  might  be  indicted ;  and  that,  although  in  his 
testimony  he  might  disclose  facts  and  circumstances  which  would  open 
up  sources  of  information  to  the  government,  whereby  it  might  obtain 
evidence  not  otherwise  obtainable  to  secure  his  conviction,  j'et,  if  his 
testimon3'  could  not  be  repeated  in  any  subsequent  proceeding  against 
him  or  his  property,  he  was  protected  as  fully  by  §  860  as  the  Constitu- 
tion intended  he  should  be. 

Section  860  is  a  reenactment  of  §  1  of  the  act  of  February  25,  1868, 
c.  13,  15  Stat.  37,  which  provided  as  follows :  "  That  no  answer  or 
other  pleading  of  any  party,  and  no  discovery  or  evidence  obtained  by 
means  of  any  judicial  proceeding  from  any  party  or  witness  in  this  or 
any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner  used 
against  such  party  or  witness,  or  his  property  or  estate,  in  any  Court 
of  the  United  States,  or  in  any  proceeding  by  or  before  any  officer  of 
the  United  States,  in  respect  to  any  crime,  or  for  the  enforcement  of 
any  penalty  or  forfeiture  by  reason  of  any  act  or  omission  of  such  party 
or  witness :  Provided,  That  nothing  in  this  act  shall  be  construed  to 
exempt  an}'  party  or  witness  from  prosecution  and  punishment  for  per- 
jury committed  by  him  in  discovering  or  testifying  as  aforesaid." 

Section  860  provides  as  follows  :  "  No  pleading  of  a  party,  nor  any 
discovery  or  evidence  obtained  from  a  party  or  witness  by  means  of  a 
judicial  proceeding  in  this  or  any  foreign  countrj-,  shall  be  given  in  evi- 
dence, or  in  anj'  manner  used  against  him  or  his  property  or  estate,  in 
any  Court  of  the  United  States,  in  any  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture  :  Provided,  That  this  section 
shall  not  exempt  anj'  partj'  or  witness  from  prosecution  and  punishment 
for  perjury  committed  in  discovering  or  testifying  as  aforesaid."  .  .  . 

It  is  broadlj'  contended  on  the  part  of  the  appellee  that  a  witness 
is  not  entitled  to  plead  the  privilege  of  silence,  except  in  a  criminal 
case  against  himself;  but  such  is  not  the  language  of  the  Constitu- 
tion. Its  provision  is  that  no  person  shall  be  compelled  in  anj-  crim- 
inal case  to  be  a  witness  against  himself.  This  provision  must  have 
a  broad  construction  in  favor  of  the  right  which  it  was  intended  to 
secure.  The  matter  under  investigation  by  the  grand  jury  in  this  case 
was  a  criminal  matter,  to  inquire  whether  there  had  been  a  criminal 
violation  of  the  Interstate  Commerce  Act.  If  Counselman  had  been 
guilty  of  the  matters  inquired  of  in  the  questions  which  he  refused 
to  answer,  he  himself  was  liable  to  criminal  prosecution  under  the 
act.  The  case  before  the  grand  jury  was,  therefore,  a  criminal  case. 
The  reason  given  by  Counselman  for  his  refusal  to  answer  the  ques- 
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tions  was  that  his  answers  might  tend  to  criminate  him,  and  showed 
that  his  apprehension  was  that,  if  he  answered  the  questions  truly 
and  fully  (as  he  was  bound  to  do  if  he  should  answer  them  at  all), 
the  answers  might  show  that  he  had  committed  a  crime  against  the 
Interstate  Commerce  Act,  for  which  he  might  be  prosecuted.  His 
answers,  therefore,  would  be  testimony  against  himself,  and  he  would 
be  compelled  to  give  them  in  a  criminal  case. 

It  is  impossible  that  the  meaning  of  the  constitutional  provision  can 
only  be,  that  a  person  shall  not  be  compelled  to  be  a  witness  against 
himself  in  a  criminal  prosecution  against  himself  It  would  doubtless 
cover  such  cases  ;  but  it  is  not  limited  to  them.  The  object  was  to  in- 
sure that  a  person  should  not  be  compelled,  when  acting  as  a  witness  in 
an^-  investigation,  to  give  testimony  which  might  tend  to  show  that  he 
himself  had  committed  a  crime.  The  privilege  is  limited  to  criminal  mat- 
ters, but  it  is  as  broad  as  the  mischief  against  which  it  seeks  to  guard. 

It  is  argued  for  the  appellee  that  the  investigation  before  the  grand 
jury  was  not  a  criminal  case,  but  was  solely  for  the  purpose  of  finding 
out  whether  a  crime  had  been  committed,  or  whether  anyone  should  be 
accused  of  an  offence,  there  being  no  accuser  and  no  parties  plaintiff  or 
defendant,  and  that  a  case  could  arise  only  when  an  indictment  should 
be  returned.  In  support  of  this  view  reference  is  made  to  article  6  of 
the  Amendments  to  the  Constitution  of  the  United  States,  which  pro- 
vides that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury,  to  be  confronted  with 
the  witnesses  against  him,  to  have  compulsory  process  for  witnesses, 
and  the  assistance  of  counsel  for  his  defence. 

But  this  provision  distinctly  means  a  criminal  prosecution  against  a 
person  who  is  accused  and  who  is  to  be  tried  by  a  petit  jury.  A  crim- 
inal prosecution  under  article  6  of  the  Amendments,  is  much  narrower 
than  a  "  criminal  case,"  under  article  5  of  the  Amendments.  It  is 
entirely  consistent  with  the  language  of  article  5,  that  the  privilege  of 
not  being  a  witness  against  himself  is  to  be  exercised  in  a  proceeding 
before  a  grand  jury. 

We  cannot  yield  our  assent  to  the  view  taken  on  this  subject  by  the 
Court  of  Appeals  of  New  York,  in  People  v.  I^elly,  24  N.  Y.  74,  84. 
The  provision  of  the  constitution  of  New  York  of  1846  (Art.  1,  sec.  6), 
was  that  no  person  shall  "  be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself."  The  Court,  speaking  by  Judge  Denio,  said  : 
"The  term  'criminal  case,'  used  in  the  clause,  must  be  allowed  some 
meaning,  and  none  can  be  conceived  other  than  a  prosecuti6n  for  a 
criminal  offence.  But  it  must  be  a  prosecution  against  him  ;  for  what 
is  forbidden  is  that  he  should  be  compelled  to  be  a  witness  against  him- 
self." This  ruling,  which  has  been  followed  in  some  other  cases,  seems 
to  us,  as  applied  to  the  provision  in  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States,  to  take  away  entirely  its  true  meaning 
and  its  value. 
It  is  an  ancient  principle  of  the  law  of  evidence,  that  a  witness  shall 
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not  be  compelled,  in  any  proceeding,  to  make  disclosures  or  to  give 
testimony  wLiich  will  tend  to  criminate  him  or  subject  him  to  fines, 
penalties,  or  forfeitures.  .  .  . 

The  relations  of  Counselman  to  the  subject  of  inquiry  before  the 
grand  jury,  as  shown  by  the  questions  put  to  him,  in  connection  with 
the  provisions  of  the  Interstate  Commerce  Act,  entitled  him  to  invoke 
the  protection  of  the  Constitution.  The  State  v.  Nowell,  58  N.  H.  314 ; 
Emery's  Case,  107  Mass.  172. 

It  remains  to  consider  whether  s.  860  of  the  Revised  Statutes  removes 
the  protection  of  the  constitutional  privilege  of  Counselman.  That  sec- 
tion must  be  construed  as  declaring  that  no  evidence  obtained  from  a 
witness  by  means  of  a  judicial  proceeding  shall  be  given  in  evidence,  or 
in  any  manner  used  against  him  or  his  property,  or  estate,  in  any  Court 
of  the  United  States,  in  any  criminal  proceeding,  or  for  the  enforcement 
of  any  penalty  or  forfeiture.  It  follows,  that  any  evidence  which  might 
have  been  obtained  from  Counselmen  by  means  of  his  examination  be- 
fore the  grand  jury  could  not  be  given  in  evidence  or  used  against  him 
or  his  property  in  anj-  Court  of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  anj'  penalty  or  forfeiture.  This,  ol 
course,  protected  him  against  the  use  of  bis  testimony  against  him  or 
his  property  in  anj-  prosecution  against  him  or  his  property,  in  anj- 
criminal  proceeding,  in  a  Court  of  the  United  States.  But  it  had  onlj' 
that  effect.  It  could  not,  and  would  not,  prevent  the  use  of  his  testi- 
mony to  search  out  other  testimony  to  be  used  in  evidence  against  him 
or  his  propertj-,  in  a  criminal  proceeding  in  such  Court.  It  could  not 
prevent  the  obtaining  and  the  use  of  witnesses  and  evidence  which 
should  be  attributable  directlj-  to  the  testimony  he  might  give  under 
compulsion,  and  on  which  he  might  be  convicted,  when  otherwise,  and 
if  he  had  refused  to  answer,  he  could  not  possibly  have  been  convicted. 

The  constitutional  provision  distinctl}'  declares  that  a  person  shall 
not  "  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self;" and  the  protection  of  s.  860  is  not  coextensive  with  the  con- 
stitutional provision.  Legislation  cannot  detract  from  the  privilege 
afforded  by  the  Constitution.  It  would  be  quite  another  thing  if  the 
Constitution  had  provided  that  no  person  shall  be  compelled  in  any 
criminal  casC'to  be  a  witness  against  himself,  unless  it  should  be  pro- 
vided by  statute  that  criminating  evidence  extracted  from  a  witness 
against  his  will  should  not  be  used  against  him.  But  a  mere  act  of 
Congress  cannot  amend  the  Constitution,  even  if  it  should  engraft 
tiiereon  such  a  proviso. 

In  some  States,  where  there  is  a  like  constitutional  provision,  it  has 
been  attempted  by  legislation  to  remove  the  constitutional  provision,  bj' 
declaring  that  there  shall  be  no  future  criminal  prosecution  against  the 
witness,  thus  making  it  impossible  for  the  criminal  charge  against  him 
ever  to  come  under  the  cognizance  of  any  Court,  or  at  least  enabling 
him  to  plead  the  statute  in  absolute  bar  of  such  prosecution. 

A  review  of  the  subject  in  adjudged  cases  will  be  useful.  .  .  . 

This  review  of  the  cases  above  referred  to  shows  that  in  the  constitu- 
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tions  of  Georgia,  California,  and  New  York,  the  provision  is  identically 
or  substantially  that  of  the  Constitution  of  the  United  States,  namely, 
that  no  person  shall  "  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself;"  while  in  the  constitutions  of  Penn33-lvania, 
Arkansas,  Indiana,  Massachusetts,  Virginia,  New  Hampshire,  and 
North  Carolina  it  is  different  in  language,  and  to  the  effect  that  "  no 
man  can  be  compelled  to  give  evidence  against  himself;"  or  that,  in 
prosecutions,  the  accused  "  shall  not  be  compelled  to  give  evidence 
against  himself;"  or  that  "no  person  in  any  criminal  prosecution 
shall  be  compelled  to  testify  against  himself;  "  or  that  no  person  shall 
be  "  compelled  to  accuse  or  furnish  evidence  against  himself;  "  or  that 
no  man  can  "  be  compelled  to  give  evidence  against  himself;  "  or  that, 
in  all  criminal  prosecutions,  "  every  man  has  the  right  to  not  be  com- 
pelled to  give  evidence  against  himself." 

Under  the  constitutions  of  Arkansas,  Georgia,  California,  Indiana, 
New  York,  New  Hampshire,  and  North  Carolina,  it  was  held  that  a 
given  statutory  provision  made  it  la.wful  to  compel  a  witness  to  testify  ; 
wliile  in  Massachusetts  and  Virginia  it  was  held  that  the  statutory  pro- 
visions were  inadequate,  in  view  of  the  constitutional  provision.  In 
New  Hampshire,  and  in  New  York  under  the  Penal  Code,  it  was  held 
that  the  statutory  provisions  were  suflScient  to  supply  the  place  of  the 
constitutional  provision,  because,  by  statute,  the  witness  was  entirely 
relieved  from  prosecution. 

But,  as  the  manifest  purpose  of  the  constitutional  provisions,  both  of 
the  States  and  of  the  United  States,  is  to  prohibit  the  compelling  of 
testimony  of  a  self-criminating  kind  from  a  party  or  a  witness,  the 
liberal  construction  which  must  be  placed  upon  constitutional  pro- 
visions for  the  protection  of  personal  rights  would  seem  to  require  that 
the  constitutional  guaranties,  however  differently  worded,  should  have 
as  far  as  possible  the  same  interpretation ;  and  tliat  where  the  constitu- 
tion, as  in  the  cases  of  Massachusetts  and  New  Hampshire,  declares 
that  the  subject  shall  not  be  "  compelled  to  accuse  or  furnish  evidence 
against  himself,"  such  a  provision  should  not  have  a  different  interpre- 
tation from  that  which  belongs  to  constitutions  like  those  of  the  United 
States  and  of  New  York,  which  declare  that  no  person  shall  be  "  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  Under 
the  rulings  above  referred  to,  by  Chief  Justice  Marshall  and  by  this 
Court,  and  those  in  Massachusetts,  New  Hampshire,  and  Virginia,  the 
judgment  of  the  Circuit  Court  in  the  present  case  cannot  be  sustained. 
It  is  a  reasonable  construction,  we  think,  of  the  constitutional  provision, 
that  the  witness  is  protected  "  from  being  compelled  to  disclose  the  cir- 
cumstances of  his  offence,  the  sources  from  which,  or  the  means  by  which, 
evidence  of  its  commission,  or  of  his  connection  with  it,  may  be  obtained, 
or  made  effectual  for  his  connection,  without  using  his  answers  as  direct 
admissions  against  him."   Emery's  Case,  107  Mass.  172, 182. 

It  is  quite  clear  that  legislation  cannot  abridge  a  constitutional  privi- 
lege, and  that  it  cannot  replace  or  supply  one,  at  least  unless  it  is  so 
broad  as  to  liave  the  same  extent  in  scope  and  effect.    It  is  to  be  noted 
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of  s.  860  of  the  Revised  Statutes  that  it  does  not  undertake  to  compel 
self-criminating  evidence  from  a  party  or  a  witness.  In  several  of  the 
State  statutes  above  referred  to,  the  testimony  of  the  party  or  witness 
is  made  compulsory,  and  in  some  either  all  possibilitj'  of  a  future  prose- 
cution of  the  party  or  witness  is  distinctly  taken  awaj-,  or  he  can  plead 
in  bar  or  abatement  the  fact  that  he  was  compelled  to  testify. 

We  are  clearlj'  of  opinion  that  no  statute  which  leaves  the  partj-  or 
witness  subject  to  prosepution  after  he  answers  the  criminating  question 
put  to  him,  can  have  the  effect  of  supplanting  the  privilege  conferred  by 
the  Constitution  of  the  United  States.  Section  860  of  the  Revised 
Statutes  does  not  supply  a  complete  protection  from  all  the  perils 
against  which  the  constitutional  prohibition  was  designed  to  guard,  and 
is  not  a  full  substitute  for  that  prohibition.  In  view  of  the  constitu- 
tional provision,  a  statutory  enactment,  to  be  valid,  must  afford  abso- 
lute immunity  against  future  prosecution  for  the  offence  to  which  the 
question  relates.  In  this  respect,  we  give  our  assent  rather  to  the 
doctrine  of  Emery's  Case,  in  Massachusetts,  than  to  that  of  People  v. 
Kelly,  in  New  York  ;  and  we  consider  that  the  ruling  of  this  Court  in 
Hoyd  V.  United  States,  supra,  supports  the  view  we  take.  Section 
860,  moreover,  affords  no  protection  against  that  use  of  compelled  tes- 
timony which  consists  in  gaining  therefrom  a  knowledge  of  the  details 
of  a  crime,  and  of  sources  of  information  which  may  supply  other  means 
of  convicting  the  witness  or  party. 

It  is  contended  on  the  part  of  the  appellee  that  the  reason  why  the 
Courts  in  Virginia,  Massachusetts,  and  New  Hampshire  have  held  that 
the  exonerating  statute  must  be  so  broad  as  to  give  the  witness  com- 
plete amnesty,  is  that  the  constitutions  of  those  States  give  to  the 
witness  a  broader  privilege  and  exemption  than  is  granted  by'the  Con- 
stitution ©f  the  United  States,  in  that  their  language  is  that  the  witness 
shall  not  be  compelled  to  accuse  himself,  or  furnish  evidence  against 
himself,  or  give  evidence  against  himself;  and  it  is  contended  that  the 
terms  of  the  Constitution  of  the  United  States,  and  of  the  constitutions 
of  Georgia,  California,  and  New  York  are  more  restricted.  But  we 
are  of  opinion  that,  however  this  difference  may  have  been  commented 
on  in  some  of  the  decisions,  there  is  really,  in  spirit  and  principle,  no 
distinction  arising  out  of  such  difference  of  language. 

From  a  consideration  of  the  language  of  the  constitutional  provision, 
and  of  all  the  authorities  referred  to,  we  are  clearlj'  of  opinion  that  the 
appellant  was  entitled  to  refuse,  as  he  did,  to  answer.  The  judgment 
of  the  Circuit  Court  must,  therefore,  be 

Reversed,  and  the  case  remanded  to  that  Court,  with  the  direction 
to  discharge  the  appellant  from  citstody,  on  the  writ  of  habeas 
corpus.^ 

1  See  People  v.  HackUy,  24  N.  Y.  74;  Ihnery' s  Gone,  107  Mass.  172;  State  v.  Nowell, 
58  N.  H.  314  ;  "The  Privilege  of  Witnesses,"  5  Harv.  Law  Rev.  24.  The  omitted 
parts  of  the  opinion  in  the  text  contain  extensive  references  to  the  eases. 

See  Mr.  John  H.  Wigmore's  article,  "  Nemo  tenetur  Seipsum  Prodere,"  in  5  Harv. 
Law  Rev.,  71.  —  Ed. 
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King's  Bench.     1792. 

[Meportedi  T.  R.  753.]  ^ 

This  action  was  brought  to  recover  penalti^upon  the  Bribery  Act, 
for  bribing  voters.  .  .  .  The  jury  .  .  .  found  a  verdict  for  the  defend- 
ant. And  a  rule  nisi  was  granted  to  show  cause  why  there  should 
not  be  a  new  trial  on  the  ground  of  mistake  in  the  judge  in  considering 
that  B.  Handley  was  bound  by  his  character  of  attorney  to  withhold  the 
letters  required  to  be  produced  in  evidence.  .  .  . 

Erslcine,  Dayrell,  D.  P  Coke,  Lane,  and  Clarke,  showed  cause 
against  the  rule. 

Mingay,  Qarrow,  and  Brough,  contra. 

Lord  Kenton,  C.  J.  .  .  .  The  evidence  of  B.  Handley  was  rejected 
on  account  of  a  confidence  supposed  to  have  been  reposed  in  him  by 
the  defendant ;  for  the  witness  said  the  letters  were  delivered  to  him  in 
consequence  of  the  defendant's  consulting  him  professionally.  There- 
fore he  was  not  permitted  to  give  evidence,  because  it  was  thought  that 
the  privilege  of  his  client  prevented  him.  But  in  order  to  see  whether 
or  not  he  were  privileged,  it  is  necessary  to  inquire  whether  he  was  in 
the  situation  which  he  assumed  to  himself.  Was  B.  Handley  in  a  situ- 
ation over  whose  conduct  his  client  had  an  interest?  It  expressly  ap- 
pears from  his  own  evidence  that  he  was  not,  nor  could  be  employed  as 
an  attorney.  And  I  have  always  understood  that  the  privilege  of  a 
client  only  extends  to  the  case  of  the  attorney  for  him  ;  though  whether 
or  not  it  ought  to  be  extended  farther  I  am  happy  to  think  njay  be  in- 
quired into  in  this  cause ;  for  it  is  a  matter  of  satisfaction  to  us  that 
every  step  which  we  take  may  be  reviewed  in  another  Court,  if  the  de- 
fendant choose  to  tender  a  bill  of  exceptions  ;  and  therefore  our  opin- 
ion will  not  conclude  the  defendant.  But  in  order  to  show  that  the 
privilege  extends  beyond  the  case  of  an  attorney  and  client,  a  hard 
case  has  been  pressed  upon  our  feelings,  of  confidence  reposed  in  a 
friend.  But  if  a  friend  could  not  reveal  what  was  imparted  to  him  in 
confidence,  what  is  to  become  of  many  cases,  even  affecting  life,  e.  g., 
Doctor  JRatcUff's  Case,  9  St.  Tr.  582.  And  if  the  privilege  now  claimed 
extended  to  all  cases  and  persons,  Lord  W.  Russell  died  by  the  hands  of 
an  assassin,  and  not  by  the  hands  of  the  law  ;  for  his  friend,  Lord  Howard, 
3  St.  Tr.  715,  was  permitted  to  give  evidence  of  confidential  conversa- 
tions between  them  ;  all  good  men,  indeed,  thought  that  he  should  have 
gone  almost  all  lengths  rather  than  have  betrayed  that  confidence  ;  but 
still  if  the  privilege  had  extended  to  such  a  case  it  was  the  business  of 
the  Court  to  interfere  and  prevent  the  evidence  being  given.  I  therefore 
think  that  this  privilege  is  only  allowed  in  the  case  of  attorney  and 

'  A  pirt  of  the  case  is  omitted. 


SECT.  II.]  WILSON  V.   EASTALL.  1137 

client.  And  it  appears  to  me  that  B.  Handley  was  not  permitted  to 
produce  these  letters  on  a  supposition  that  the  privilege  of  his  client 
prevented  him.  But  one  ground  which  has  been  urged  against  our 
granting  a  new  trial  on  account  of  the  noli-production  of  these  letters 
is,  that  before  the  next  trial  thej'  ma}-  be  burned  ;  but  in  The  Attorney- 
General  V.  Xe  Merchant  it  was  determined  that  pai'ol  evidence  might 
be  given  of'  letters  which  were  not  produced ;  and  that,  too,  was  the 
case  of  a  penal  action. 

BcLLER,  J.  This  doctrine  of  privilege  was  fully  discussed  in  a  case 
before  Lord  Hardwicke.  The  privilege  is  confined  to  the  cases  of 
Counsel,  Solicitor,  and  Attornej- ;  but  in  order  to  raise  the  privilege,  it 
must  be  proved  that  the  information  which  the  adverse  party  wishes  to 
learn  was  communicated  to  the  witness  in  one  of  those  characters ;  for 
if  he  be  employed  merely  as  a  steward  he  maj-  be  examined.  It  is, 
indeed,  hard  in  manj-  cases  to  compel  a  friend  to  disclose  a  confidential 
conversation,  and  I  should  be  glad  if  by  law  such  evide^jce  could  be 
excluded.  It  is  a  subject  of  just  indignation  where  persons  are  anxious 
to  reveal  what  has  been  communicated  to  them  in  a  confidential  man- 
ner ;  and  in  the  case  mentioned,  where  Reynolds,  who  had  formerlj' 
been  the  attorney  of  Mr.  Petrie,  but  who  was  dismissed  before  the  trial 
of  the  cause,  wislied  to  give  evidence  of  what  he  knew  relative  to  the 
subject  while  he  was  concerned  as  the  attornej-,  I  strongly  animadverted 
on  his  conduct,  and  would  not  suffer  him  to  be  examined ;  he  had  ac- 
quired his  information  during  the  time  that  he  actad  as  attornej',  and  I 
thought  that  the  privilege  of  not  being  examined  to  such  points  was 
the  privilege  of  the  party  and  not  of  the  attorney,  and  that  that  privi- 
lege never  ceased  at  any  period  of  time.  In  such  a  case  it  is  not  suffi- 
cient to  saj'  that  the  cause  is  at  an  end,  the  mouth  of  such  a  person  is 
shut  forever.  I  take  the  distinction  to  be  now  well  settled  that  the 
privilege  extends  to  those  three  enumerated  cases  at  all  times,  but  that 
it  is  confined  to  these  cases  only.  There  are  cases  to  which  it  is  much 
to  be  lamented  that  tlie  law  of  privilege  is  not  extended  ;  those  in  which 
medical  persons  are  obliged  to  disclose  the  information  which  they  ac- 
quire by  attending  in  their  professional  characters.  This  point  was 
very  much  considered  in  The  Duchess  of  Inngston's  Case,  11  St.  Tr. 
243  (see  also  the  examination  of  Lord  Barrington,  pp.  246,  247),  where 
Sir.  C.  Hawkins,  who  had  attended  the  Duchess  as  a  medical  person, 
made  the  objection  himself,  but  was  overruled  and  compelled  to  give 
evidence  against  the  prisoner.^  The  question,  tlierefore,  here  is, 
wliether  B.  Handley  were  privileged  with  respect  to  any  person.  As 
to  W.  Handley,  he  certainly  was  not ;  for  he  said  that  the  witness 
neither  was  or  could  be  his  attornej',  because  he  was  at  that  time  act- 
ino-  as  under-sheriff.  Neither  was  he  privileged  as  to  this  defendant 
for  the  same  reason  ;  and  though  it  was  said  that  the  defendant  (by  W. 

1  And  so  B.  y.  GibboTis,  1  C.  &  P.  97.  As  to  the  clergy,  see  iJ.  v.  Hay,  2  F.  &  F. 
i-  Best,  Ev.  s.  583  etseq.;  Stephen,  Dig.  Ev.  art.  117,  and  note  xliv.  As  to  inter- 
preters, see  Du  Barri  v.  Livette,  Peake,  77.  — Ed. 

72 


1138  FOSTER  V.   HALL.  [OHAP.  T. 

Handley)  consulted  bim  in  his  profession  as  a  confidential  person,  the 
meaning  of  that  was,  that  as  B.  Handlej'  was  more  conversant  with 
business  of  this  kind  than  those  who  were  not  of  his  profession,  W. 
Handley  consulted  him,  but  cfid  not  employ  him  as  an  attorney.  But 
it  was  contended  on  the  part  of  the  plaintiff  that,  supposing  the  witness 
were  privileged  in  any  action  in  which  W.  Handley  was  a  party,  the 
privilege  did  not  extend  to  this  action  against  Rastall.  But  to  that  I 
cannot  accede ;  for  if  he  were  privileged  so  as  not  to  be  examined  to 
particular  points  in  any  action  against  W.  Handlej',  he  could  not  prove 
the  same  facts  in  an  action  against  an^'  other  person.  For  the  nature  of 
this  kind  of  privilege  is,  that  the  attorney  shall  not  be  permitted  to  dis- 
close in  any  action  that  which  has  been  confidentially  communicated  to 
him  as  an  attorney.  However,  as  B.  Handley  was  neither  the  attorney 
of  W.  Handley  or  of  the  defendant,  I  am  of  opinion  that  he  was  im- 
properly prevented  from  producing  the  letters  in  question.  .  .  . 

Jiule  absolute. 
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Writ  of  entrj',  wherein  the  demandant  counts  upon  her  own  seisin 
within  thirtj'  years  and  a  disseisin  by  the  tenants. 

The  cause  was  tried  before  Shaw,  C.^  J.  By  his  report  it  appeared, 
that  the  demandant  claimed  under  a 'deed'  from  her  brother  Nehemiah 
Foster,  dated  August  30,  |827,  in  common  form,  with  warranty,  for 
the  consideration  of  $854.68^)  The  grantor  was  in  failing  circumstances 
at  that  time.  If  this  deed  was  valid,  the  demandant  was  entitled  to 
recover.  .  .  . 

The  tenants  offered  the  testimony  of  John  P.  Robinson,  an  attorney 
and  counsellor  of  this  Court.  He  stated  that  he  knew  nothing  in  regard^ 
to  this  conveyance,  except  what  the  grantor  communicated  to  him'  in  a 
conversation  and  consultation  held  with  him  in  relation  to  making  this 
conveyance.  It  was  objected  that  this  was  a  privileged  communication, 
made  to  him  as  a  professional  man  in  relation  to  a  conveyance,  and 
that  he  could  not  be  called  upon  to  disclose  it  to  the  injury  of  any  one 
claiming  under  such  conveyance^.  .  .  It  was  ruled  by  the  judge,  that 
the  communications  made  by  Foster  were  privileged,  under  the  rule 
which  prohibits  a  legal  adviser  from  disclosing  facts  communicated  to 
him  by  his  client,  in  the  course  of  professional  conversation ;  and  the 
testimony  of  Mr.  Robinson  to  these  facts  was  rejecte^.  .  . 

A  verdict  being  returned  for  the  demandant,  the  tenants  moved  to 
set  it  aside,  on  the  ground  that  the  foregoing  decisions  were  incorrect. 

1  A  part  of  the  case  is  omitted. 
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Jloar  and  Butirick,  for  the  tenants. 

Jarvis  and  T.  Fuller^  contra. 

SHk.w,  C.  J.,  afterwards  drew  up  the  opinion  of  the  Court.  .  .  . 

In  Vespeet  to  the  next  exception,  the  Court  are  of  opinion,  that  the 
testim6^3'  of  Mr.  Kobinson  was  rightlj'  rejected^'   Mr.  Robinson  very 
properlj-^  submitted  it  to  the  Court  to  determine,  upon  the  facts  dis- 
closed, whether  he  should  answer  or  not,  having  no  wish  either  to  vol- 
unteer or  to  withhold  his  testimony.     The  rule  in  such  case  is,  that,  the^ 
privilege  of  confidence  is  the  privilege  of  the  client,  and  not  of  the* 
attorney,  and  therefore  whether  the  facts  shall  be  disclosed  or  not,  - 
must  depend  upon  the  just  application  of  the  rule  of  law,  and  not  upon) 
the  will  of  the  witness. 

Mr.  Eobinson  states  that  he  has  no  knowledge  of  the  subject,  except 
what  he  derived  from  the  communications  of  Nehemiah  Foster,  the 
grantor  ;  that  he  was  in  fact  an  attorney-at-law,  admitted  and  sworn  ; 
that  he  announced  himself  to  Foster  as  such,  before  the  conversation 
commenced  ;  and  that  he  was  consulted  in  that  capacity,  and  gave  his 
advice  in  that  capacitj-.  That  no  fee  was  paid,  is  immaterial ;  the  legal 
obligation  to  pay  a  quantum  meruit  being  in  this  respect  as  effectual  a 
retainer,  as  an  actual  payment.  Although  the  general  rule,  that  mat- 
ters communicated  bj-  a  client  to  his  attorney,  in  professional  confi- 
dence, the  attornej-  shall  not  be  at  anj-  time  afterwards  called  upon  or 
permitted  to  disclose  in  testimony,  is  very  well  established,  still  there  is 
some  difference  of  opinion  as  to  its  precise  limitgy 

Some  points  seem  clearly-  settled  by  the  cases.  It  is  confined  strictly 
to  communications  to  members  of  the  legal  profession,  as  barristers  and 
counsellors,  attorneys  and  solicitors,  Wilson  v.  Rastall,  4  T.  R.  759  ; 
and  those  whose  intervention  is  necessarj-  to  secure  and  facilitate  the 
communication  between  attorney  and  client,  as  interpreters,  Du  Barre 
v.  Livette,  Peake's  Rep.  78  ;  agents,  BerJcins  v.  Hawkshaw,  2  Stark. 
Rep.  239 ;  and  attorney's  clerks,  Taylor  v.  Foster,  2  Carr.  &  P. 
195. 

It  seems  also  well  established,  that  the  matter  thus  disclosed  in  pro- 
fessional confidence  cannot  be  disclosed  at  an3-  future  time,  nor  can  it 
be  given  in  evidence  in  another  suit,  although  the  client,  from  whom 
the  communication  came,  is  no  party  and  has  no  interest  in  it.  Bex  v. 
Withers,  2  Campb.  578. 

And  it  is  the  well-known  modification  of  the  rule,  that  the  privilege 
of  confidence  is  that  of  the  client  and  not  of  the  attornej-,  and  therefore 
the  latter  shall  not  be  permitted  to  disclose  it  hy  his  testimony,  if  ever 
so  much  inclined  to  do  so,  unless  released  from  the  obligation  by  the 
client.     Bui.  N.  P.  284  ;  Petri^s  Case,  cited  4  T.  R.  759. 

But  the  point  alluded  to,  about  which  some  difference  of  opinion  has 
existed,  is  this ;  whether  the  subject-matter  to  which  the  privilege  of 
confidential  communication  extends,  is  confined  to  those  communica- 
tions, which  are  made  to  counsel  and  attorneys,  in  relation  to  the  pros- 
ecution or  defence  of  a  suit  at  law,  existing  or  contemplated ;   or 
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whether  it  embraces  other  cases,  when  a  person  has  occasion  to  avail 
himself  of  the  superior  knowledge  and  skill  of  a  professional  man,  in 
understanding  his  legal  rights,  and  when  in  order  to  obtain  that  infor- 
mation, he  is  under  the  necessity  of  stating  facts  which  he  has  a  right 
to  keep  in  strict  secrecy. 

I  am  not  aware  that  any  of  the  earlier  cases  have  turned  upon  this 
distinction,  or  that  the  point  has  been  directly  made  till  recently. 

In  the  text  writers,  the  rule  is  laid  down  in  terms  broad  enough  to 
include  other  occasions  when  parties  have  need  of  the  aid  of  a  profes- 
sional adviser,  and  one  is  applied  to  in  that  character  and  for  that 
purpose. 

Bac.  Abr.  Evidence,  A3.  "It  seems  agreed  that  counsellors,  attor- 
neys, or  solicitors  are  not  obliged  to  give  evidence,  or  to  discover  such 
matters  as  come  to  their  knowledge  in  the  way  of  their  profession  ;  for 
by  the  duty  of  their  offices,  they  are  obliged  to  conceal  their  client's 
secrets,  and  everything  they  are  entrusted  with  is  sul>  sigillo  confesso- 
ris  ;  for  "  &c. 

Phillips  on  Evidence  (6th  ed.),  131.  "  Confidential  communications 
between  attorney  and  client  are  not  to  be  revealed  at  any  period  of 
time,  —  not  in  an  action  between  third  persons, — nor  after  the  pro- 
ceeding, to  which  they  referred,  is  at  an  end,  —  nor  after  the  dismissal 
of  the  attorney.  The  privilege  of  not  being  examined  to  such  points, 
as  have  been  communicated  to  the  attorney  while  engaged  in  his  pro- 
fessional capacity,  is  the  privilege  of  the  client,  not  of  the  attorney,  and 
it  never  ceases.  '  It  is  not  sufficient  to  say,  the  cause  is  at  an  end,  the 
mouth  of  such  a  person  is  shut  forever.'  Buller,  J.,  4  T.  R.  759.  If  the 
party  waive  his  privilege,  the  witness  may  of  course  be  examined." 

I  will  briefly  allude  to  the  cases  in  which  contrary  doctrines  upon 
this  point  have  been  held.  .  .  . 

These  cases  are  certainly  of  great  weight  in  point  of  authority,  and 
although  they  are  decisions  at  Nisi  Prius,  would  be  deserving  of  much 
consideration,  and  if  thej'  stood  alone,  would  seem  almost  decisive.  But 
it  is  obvious  that  they  are  directly  opposed  to  the  Nisi  Prius  decisions 
of  Lord  Kenyon,  and  to  the  case  of  Cromack  v.  Heathcote,  which  was 
decided  by  the  Common  Pleas,  upon  argument.  The  Nisi  Prius  case 
of  Wadsworth  v.  Hamshaw  was  alluded  to,  not  having  then  been  re- 
ported, and  Dallas,  C.  J.,  says,  "One  is  staggered  at  first  on  being 
told  that  there  are  decided  cases  which  seem  at  variance  with  first  prin- 
ciples the  most  clearly  established,  &c.,  and  I  know  of  no  such  distinc- 
tion as  that  arising  from  the  attorne}'  being  employed  or  not  employed 
in  the  cause.  A  client  goes  to  give  instructions  touching  a  deed,  and 
the  communication  must  be  deemed  confidential,  as  between  attorney 
and  client,  though  the  attornej'  refused  the  employment."  And  Rich- 
ardson, J.,  says,  "Suppose  the  case  of  an  attorney  consulted  on  the 
title  to  an  estate,  where  there  was  a  defect  in  the  title,  can  it  be  con- 
tended that  he  would  ever  be  at  liberty  to  divulge  the  flaw  ?  I  never 
heard  of  the  rule  being  confined  to  attorneys  employed  in  the  cause." 
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JBramwell  v.  Lucas,  4  Dowl.  &  Kyi.  367 ;  s.  c.  2  Barn.  &  Cressw. 
745.  A  communication  made  by  a  client  to  his  attorney-,  to  obtain  in- 
formation as  to  a  matter  of  fact  and  not  for  the  purpose  of  asking  his 
legal  advice,  is  not  privileged.  A  trader,  at  the  suggestion  of  his  attor- 
ne}',  having  called  a  meeting  of  creditors,  inquired  of  his  attorney, 
whether  he  could  safely  attend  a  meeting  of  the  creditors,  and  the  attor- 
ney advised  him  to  stay  at  his  office,  till  he  (the  attorney)  could  ascer- 
tain whether  the  creditors  would  give  him  a  safe  conduct,  and  he  did 
stay  there  several  hours  to  avoid  arrest.  The  object  was  to  show  this 
fact  as  an  act  of  bankruptcy,  and  the  question  was  whether  this  was  a 
privileged  communication.  It  was  decided  that  it  was  not,  expressly 
upon  the  ground,  that  the  object  of  the  question  was  to  get  information 
as  to  a  matter  of  fact,  whether  any  arrangement  had  been  made  to  pro- 
tect the  client,  and  not  for  the  purpose  of  obtaining  the  legal  advice  or 
opinion  of  his  attornej-.  This  certainly  implies,  that  if  the  communica- 
tion had  been  made  with  a  view  to  obtain  legal  advice  as  to  his  rights, 
though  it  had  no  relation  to  prosecuting  or  defending  a  cause,  it  would 
have  been  privileged. 

And  Abbott,  C.  J.,  said,  "  Whether  the  privilege  extends  to  all  confi- 
dential communications  between  attorney  and  client  or  not,  there  is  no 
doubt  that  it  is  confined  to  communications  to  the  attorney,  in  his  char- 
acter of  attorney.  A  question  for  legal  advice  maj'  come  within  the 
description  of  a  confidential  communication,  because  it  is  part  of  the 
attorney's  dut^'  to  give  legal  advice ;  but  a  question  for  information  as 
to  a  matter  of  fact,  &c.  where  the  character  or  office  of  an  attorney  has 
not  been  called  into  action,  has  never  been  held  within  the  protection, 
and  is  not  within  the  principle  upon  which  the  privilege  is  founded." 

Parkhurst  v.  Ziowten,  2  Swanston,  216,  before  Lord  Chancellor 
Eldon  in  1819.  It  was  a  ease  involving  inquiries  respecting  the  sale  of 
an  advowson  charged  to  have  been  simoniacal,  and  of  course  subjecting 
the  parties  to  penalties.  The  defendant  had  declined  answering  certain 
questions,  on  the  ground  that  it  would  implicate  himself,  by  involving 
him  in  the  crime  of  simony.  Godfrey,  an  attorney,  was  called  to  an- 
swer interrogatories  as  a  witness,  and  objected,  as  having  been  profes- 
sionally concerned  in  the  transactions,  which  the  bill  characterized  as 
an  offence.  From  this  statement  I  understand  that  he  had  been  con- 
sulted as  to  the  legal  character  of  the  transactions,  not  that  he  had  been 
concerned  or  retained  in  any  suit  or  cause  pending  or  contemplated. 
The  chancellor  says,  "Godfrey  stands  in  a  very  different  situation 
[from  the  party],  insisting,  not  that  the  disclosure  would  tend  to  crim- 
inate himself,  but  that  it  would  consist  of  matter,  of  which  he  could  ob- 
tain a  knowledge  only  by  the  confidence  of  his  employer.  The  privi- 
lege which  he  claims  is  the  privilege,  not  of  the  attorney,  but  of  the 
client,  and  is  founded  on  this  consideration,  that  there  would  be  no 
safety  in  dealing  with  mankind,  if  persons  employed  in  transactions 
were  compelled  to  state  that  which  thej'  have  learned  only  by  this 
species  of  confidence.      But  the  moment  confidence  ceases,  privilege 
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ceases,  and  the  attorney  must  answer  as  anj-  other  witness."  And  the 
examination  was  so  shaped  as  to  protect  him  from  disclosing  what  he 
acquired  a  knowledge  of,  from  his  professional  employment,  and  re- 
quire him  to  testify-  as  to  all  other  matters. 

I  consider  this  case  as  carrying  witli  it  the  authority  of  Lord  Eldon 
to  this  position,  that  an  attorne}'  is  precluded  from  disclosing  commu- 
nications made  in  the  course  of  a  professional  emploj'ment,  and  for  the 
purpose  of  giving  legal  advice,  although  such  emplo^'meut  was  not  im- 
mediately connected  with  the  conduct  of  a  legal  proceeding. 

But  without  further  commenting  upon  the  authorities,  I  will  cite  a 
passage  from  the  6th  edition  of  that  excellent  woi'k,  Phillipps  on  Evi- 
dence, published  in  1824.  It  is  not  to  be  found  in  the  earlier  editions, 
and  probably  it  was  not  till  about  the  time  of  the  date  of  this  late  edi- 
tion, that  the  question  had  been  distinct!}'  raised  and  discussed.  1 
Phillipps,  134.  "  This  privilege  of  the  client  is  not  confined  to  those 
cases  onlj',  where  he  has  emploj'ed  the  attorney  in  a  suit  or  cause,  but 
extends  to  all  such  communications  as  are  made  by  him  to  the  attorney 
in  his  professional  character,  and  with  reference  to  professional  busi- 
ness. If  an  attorney  were  to  be  consulted  on  the  title  to  an  estate,  he 
would  never  be  allowed  to  disclose  any  information  thus  communicated 
to  him,  to  the  prejudice  of  his  client.  2  Brod.  &  Bing.  6.  Or  if  an 
attorney  were  professionally  employed  to  make  a  draft  of  an  assign- 
ment of  goods,  which  however  he  declined  to  make,  he  would  not  be 
allowed  to  disclose  that  circumstance,  in  case  a  question  should  arise, 
whether  an  assignment,  subsequently  drawn  by  another  attorney,  was 
fraudulent.     Gromack  v.  Heathcote,  2  Brod.  &  Bing.  4." 

On  the  v^hole  we  are  of  opinion,  that  although  this  rule  of  privilege, 
having  a  tendency  to  prevent  the  full  disclosure  of  the  truth,  ought  to 
be  construed  strictly ;  yet  still,  whether  we  consider  the  principle  of 
public  policy  upon  which  the  rule  is  founded,  or  the  weight  of  authority 
by  which  its  extent  and  limits  are  fixed,  the  rule  is  not  strictly  conflncid 
to  communications  made  for  the  purpose  of  enabling  an  attorney  to  i 
conduct  a  cause  in  court,  but  does  extend  so  as  to  include  communica-j 
tions  made  by  one  to  his  legal  adviser,  whilst  engaged  and  employed  m^ 
that  character,  and  when  the  object  is  to  get  his  legal  advice  and  opin- 
ion as  to  legal  rights  and  obligations,  although  the  purpose  be  to  cor- 
rect a  defect  of  title,  by  obtaining  a  release,  to  avoid  litigation  by 
compromise,  to  ascertain  what  acts  are  necessary  to  constitute  a  legal 
compliance  with  an  obligation,  and  thus  avoid  a  forfeiture  or  claim  for 
damages,  or  for  other  legal  and  proper  purposes,  not  connected  with  a 
suit  in  court. 

The  rule,  thus  qualified,  is  still  open  to  many  well-defined  exceptions. 
The  person  consulted  must  be  of  the  profession  of  the  law,  and  it  is 
not  enough  that  the  party  making  the  communication  thinks  he  is. 
Fountains.  Young,  6  Esp.  R.  113.  He  must  be  consulted  or  em- 
ployed in  the  particular  business  to  which  it  relates.  Wilson  v.  Rastall, 
4  T.  K.  753.    The  communication  must  be  made  during  his  employment. 
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and  not  before  (Bui.  N.  P.  284),  nor  after.  Cobden  v.  Kendrick,  4 
T.  R.  432.  So  the  privilege  does  not  extend  to  matters  not  communi- 
cated by  his  client  as  confidential,  but  facts  known  of  his  own  knowl- 
edge, JLord  Say  <&  Seal's  Case,  10  Mod.  40 ;  nor  to  the  fact  of  the 
execution  of  a  deed,  especially  if  attested  by  him,  Doe  v.  Andrews, 
Cowp.  846  ;  nor  to  the  handwriting  of  the  client,  though  the  knowledge 
of  it  has  been  acquired  in  consequence  of  the  employment.  Surd  v. 
Moring,  1  Carr.  &  P.  372  ;  nor  to  the  fact  of  his  client  having  sworn 
to  an  answer  in  chancery.  Doe  v.  Andrews,  Cowp.  846 ;  and  so  of 
other  collateral  facts,  not  confidentially  communicated.  With  these 
limitations,  we  thinls  that  conformably  to  the  principle  upon  which  the 
rule  is  founded,  the  privilege  extends  to  communications  made  to  a 
legal  adviser,  duly  qualified  as  such,  emploj-ed  and  acting  in  that 
capacity,  where  the  object  of  the  party  is  to  obtain  a  more  exact  and 
complete  knowledge  of  the  law,  affecting  his  rights,  obligations,  or 
duties  relative  to  the  subject-matter  to  which  such  communications 
relpite. 

<[^^Mr.  Eobinson  knew  nothing  except  what  Nehemiah  Foster  com- 
municated to  him  as  an  attornej',  for  the  purpose  of  obtaining  legal  ad- 
vice, we  think  that  his  testimony  was  rightly  rejected^  .  . 

[For  other  reasons]  New  trial  granted.^ 


THE   STATE  v.  WHITE. 

Supreme  Court  op  Kansas.     1877. 
[Repm-ted  19  Kaiis.  445.]  2 

Appeal  from  Wilson  District  Court. 

Information  for  bigamy.  The  information  charged  that  White, 
being  a  married  man,  and  having  actual  knowledge  that  he  had  a  wife, 
to  wit,  one  Ella  White,  then  being  and  living  in  the  State  of  New 
York,  from  which  said  wife  he  had  never  been  divorced,  did,  at  the 
county  of  Wilson,  in  the  State  of  Kansas,  in  the  month  of  February, 
1877,  unlawfully  marry  and  take  to  wife  another  person,  to  wit,  one 
Miss  M.  F.  McG-.,  etc.  White  was  found  guilty,  at  the  May  Term, 
1877,  and  sentenced  to  imprisonment  in  the  penitentiary,  and  he  now 
brings'  the  case  here  for  review. 

Chase,  Kirkpatrick,  and  Burge,  for  appellant. 

Willard  Davis,  Attorney-General,  for  the  State. 

1  And  so  Greenough  v.  GfasJceU,  t  M.  &  K.  98  (1833)  ;  Minet  v.  Morgan,  L.  E.  8- 
Ch.  361.  See  Barnes  v.  Harris,  7  Cush.  576  ;  Ooddard  v.  Gardner,  28  Conn.  172. 
Where  the  client  seeks  advice  in  aid  of  a  criminal  or  illegal  undertaking,  there  is  no 
privilege.  Queen  v.  Cox,  14  Q.  B.  D.  153  ;  Matthews  v.  Hoagland,  21  Atl.  Eep.  1054 
(N.  J.  Ch.  1891). —  Ed. 
2  A  part  of  the  ease  is  omitted. 
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The  opinion  of  the  Court  was  delivered  by 

HoKTON,  C.  J. :  The  defendant  White  was  charged  on  information 
with  the  offence  of  bigamy.  The  first  jury  impanelled  to  try  the  cause 
could  not  agree,  and  were  discharged  without  finding  a  verdict ;  and 
another  jury,  before  which  the  cause  was  tried  at  tlie  same  term,  ren- 
dered a  verdict  of  guiltj*.  Thereupon  the  defendant  was  sentenced  to 
the  penitentiary  for  the  term  of  three  years,  and  he  now  appeals  to 
this  Court. 

I.  The  serious  error  alleged  is,  the  action  of  the  Court  in  compelling 
the  defendant  to  disclose  communications  between  himself  and  his  attor- 
ney.^ Evidence  having  been  admitted  concerning  a  divorce  having 
been  granted  between  the  prisoner  and  his  first  wife,  in  the  State  of 
New  York,  prior  to  the  second  marriage,  the  defendant,  testifying  in 
his  own  behalf,  was  required  by  the  Court  to  answer,  on  cross-examina- 
tion, "  if  he  had  not  been  consulted,  or  advised  bj'  his  counsel  in  regard 
to  obtaining  a  copy  of  such  decree^f  Objection  was  duly  made  to 
the  question  on  the  ground  that  tiiS^ommunications  between  counsel 
and  client  were  privileged ;  but  the  Court  overruled  the  objection,  and 
in  so  doing  committed  material  error.  The  defendant  in  fully  answer- 
ing the  question  gave  the  advice  of  one  of  his  lawyers  to  him.  The 
statute  provides  that  an  attorney  shall  be  incompetent  to  testify  con- 
cerning communications  made  to  him  by  his  client  in  that  relation,  or 
his  advice  thereon,  without  the  client's  consent.  This  statute  would  be 
of  no  utility  or  benefit,  if  the  client  could  be  compelled,  against  his 
consent,  to  make  such  disclosures.  It  would  be  absurd  to  protect  by 
legislative  enactment  professional  communications,  and  to  leave  them 
unprotected  at  the  examination  of  the  client.  In  such  an  event,  in  all 
civil  actions,  the  confidential  statements  of  client  and  counsel  would  be 
exposed,  and  likewise  the  same  would  occur  in  all  criminal  actions 
where  the  defendant  should  testify.  The  authorities  are  otherwise, 
^he  true  view  seems  to  be,  that  communications  which  the  lawyer  is 
precluded  from  disclosing,  the  client  cannot  be  compelled  to  disclos^ 
This  privilege  is  essential  to  public  justice,  for  did  it  not  exist  no  man 
would  dare  to  consult  a  professional  adviser,  with  a  view  to  his  de- 
fence, or  to  the  enforcement  of  his  rights.  Whar.  on  Ev.  s.  583  ;  Hem- 
enway  v.  Smith,  28  Vt.  701 ;  Carries  v.  Piatt,  15  Abb.  Pr.  (n.  s.) 
337  ;  Merrit  v.  Morgan,  21  Wend.  467  ;  Williams  v.  Fitch,  18  N.  Y. 
546-550;  Briiton  v.  Lorenz,  45  N.  Y.  51-59  ;  Bigler  v.  BegJier,  43 
Ind.  112 ;  1  Greenl.  on  Ev.  ss.  236-240.  It  is  urged  against  a  rever- 
sal of  the  judgment  that  the  question  might  have  been  answered  by 
"  yes,"  or  "  no,"  and  that  the  advice  or  conversation  testified  to  was 
not  very  material,  and  could  not  have  been  prejudicial  to  the  rights  of 
the  defendant.  We  answer  that  the  District  Court  violated  a  very  im- 
portant rule  of  evidence,  and  forced  the  disclosure  of  privileged  com- 
munications in  a  criminal  case  where  the  liberty  of  the  defendant  was 
at  stake  ;  and  we  will  not  stop  to  weigh  the  eflTect  of  the  answer,  or  de- 
termine liow  far  the  rights  of  the  prisoner  were  sacrificed.     It  is  very 
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important  to  public  interests  that  the  purpose  of  the  statute  as  to  such 
communications  should  be  maintained  in  all  its  rigor.  It  is  the  best 
rule.  Obsia  principiis.  If  a  client  sees  fit  to  be  a  witness,  he  makes 
himself  liable  to  a  full  cross-examination.  But  in  this  case  the  defend- 
ant did  not,  in  his  direct  examination,  refer  to  his  counsel,  or  any  con- 
versation with  or  advice  from  them  ;  and  the  question  was  inexcusable. 
This  conclusion  disposes  of  the  case  in  this  Court,  but  as  some  other 
questions  are  presented  in  the  briefs  of  counsel,  we  briefly  give  our 
views  of  two  of  them  which  may  upon  a  new  trial  again  demand  the 
attention  of  the  District  Court.  ... 

Judgment  reversed,  and  the  action  remanded  for  a  new  trial. 


WESTOVEE  i).   JSTNA  LIFE  INSURANCE   COMPANY. 

CouET  OP  Appeals  of  New  Yokk.     1885. 

\_Rey(yrteA  99  N.  Y.  56.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  fourth  judicial  department,  entered  upon  an  order  made  January 
23,  1884,  which  denied  a  motion  for  a  new  trial  and  affirmed  a  judg- 
ment entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Bollin  Tracy,  for  appellant.     8.  E.  Payne,  for  respondent. 

Earl,  J.  This  action  was  commenced  upon  a  life  insurance  policy 
issued  to  the  plaintiflT's  testato^  It  was  provided  in  the  policy  that  it 
should  be  void  if  the  insured  should  commit  suicide  or  die  by  his  own 
handj)  He  hanged  himself,  and  upon  that  ground  the  action  was  mainly 
defended^  The  plaintiff  gave  evidence  tending  to  show  that  the  testa- 
tor hanged  himself  while  insane,  and  the  question  was  submitted  to  the 
jurj-  for  their  determination  whether  the  hanging  was  the  voluntary, 
conscious,  willing  act  of  the  testator,  or  whether  he  was  at  the  time  so 
insane  that  he  was  either  unconscious  of  the  act  which  he  performed, 
or  was  unable  to  understand  what  the  physical  consequences  of  it  would 
be ;  and  upon  that  question  the  jury  found  for  the  plaintiff.  Qh).  the 
course  of  the  trial  the  plaintiff  called  a  physician  who  had  known  the 
insured  for  a  long  time,  and  who  attended  him  professionally  a  short 
time  before  his  deato^  He  testified  that  he  visited  him  first  in  June, 
1881,  and  he  was  asked  this  question:  "  State  how  you  found  him." 
The  counsel  for  the  defendant  objected  to  the  question  on  the  ground 
that  "  the  evidence  was  incompetent  and  privileged  under  section  834 
of  the  Code  of  Civil  Procedure,  viz. :  the  witness  being  a  practising 
physician,  and  the  evidence  being  a  disclosure  of  information  acquired 
by  him  in  attending  Gove  in  a  professional  capacitj-,  and  necessary  to 
enable  him  to  act  in  that  capacity,  and  the  witness  should  not  be  allowed 
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to  testify  and  disclose  the  information  so  acquired."  Tiie  Court  over- 
ruled the  objection,  and  the  witness  answered  at  length,  giving  impor- 
tant evidence  as  to  the  mental  and  physical  condition  at  that  time,  and 
subsequent!}-,  of  the  insured.  The  claim  of  the  learned  counsel  for  the 
respondent  on  the  argument  before  us  was  that  the  plaintiff,  as  the  per- 
sonal representative  of  the  deceased,  could  waive  the  seal  which  the 
statute  puts  upon  such  evidence,  and  upon  that  ground  the  ruling  of 
the  trial  judge  was  sustained  by  the  General  Term. 

Section  833  of  the  Code  provides  that  "  a  clergyman  or  other  minis- 
ter of  any  religion,  shall  not  be  allowed  to  disclose  a  confession  made 
to  him,  in  his  professional  character,  in  the  course  of  discipline  en- 
joined by  the  rules  or  practice  of  the  religious  bod^'  to  which  he  be- 
longs." Section  834  provides  that  "  a  person,  dulj'  authorized  to  prac- 
tise physic  or  surgery,  shall  not  be  allowed  to  disclose  any  information 
which  he  acquired  in  attending  a  patient  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity."  Section 
835  provides  that  "  an  attorney  or  counsellor-at-law  shall  not  be  allowed 
to  disclose  a  communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  emploj'ment ;  "  and  sec- 
tion 836  provides  that  "  the  last  three  sections  apply  to  everj'  exami- 
nation of  a  person  as  a  witness,  unless  the  provisions  thereof  are 
expressly  waived  by  the  person  confessing,  the  patient  or  client."  It 
is  thus  seen  that  clergymen,  physicians,  and  attorneys  are  not  only 
absolutely  prohibited  from  making  the  disclosures  mentioned,  but  that 
by  an  entirely  new  section  it  is  provided  that  the  seal  of  the  law  placed 
upon  such  disclosures  can  be  removed  only  by  the  express  waiver  of 
the  persons  mentioned.  Thus  there  does  not  seem  to  be  left  any  room 
for  construction.  The  sections  are  absolute  and  unqualified.  These 
provisions  of  law  are  founded  upon  public  policy,  and  in  all  cases 
where  they  apply,  the  seal  of  the  law  must  forever  remain  until  it  is 
removed  by  the  person  confessing,  or  the  patient,  or  the  client.  Eding- 
ton  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185  ;  Edington  v.  ^tna  Life 
Ins.  Co.,  77  id.  564;  Fierson  v.  People,  79  id.  424;  Qrattan  v. 
Metropolitan  Life  Ins.  Co.,  80  id.  281.  In  Greenleaf  on  Evidence, 
section  243,  speaking  of  communications  made  to  an  attorney,  the 
learned  author  says:  "  The  protection  given  by  the  law  to  such  com- 
munications does  not  cease  with  the  termination  of  the  suit,  or  other 
litigation  or  business  in  which  they  were  made ;  nor  is  it  affected  by 
the  party  ceasing  to  employ  the  attorney  and  retaining  another ;  nor 
by  any  other  change  of  relations  between  them ;  nor  by  the  death  of 
.  the  client.  The  seal  of  the  law  once  fixed  upon  them  remains  forever, 
unless  removed  by  the  party  himself,  in  whose  favor  it  was  there  placed. 
It  is  not  removed  without  the  client's  consent,  even  though  the  inter- 
ests of  criminal  justice  may  seem  to  require  the  production  of  the  evi- 
dence." In  "Wharton  on  Evidence,  section  684,  it  is  said  that  the 
privilege  of  the  client  may  be  waived  by  him,  but  that  "  the  evidence 
of  the  waiver  must  be  distinct  and  unequivocal."  In  Piersony. People 
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It  was  said  :  "  The  plain  purpose  of  this  statute  was  to  enable  a  patient 
to  make  known  his  condition  to  his  physician  without  the  danger  of  &\\y 
disclosure  by  him  which  would  annoy  the  feelings,  damage  tlje  charac- 
ter, or  impair  the  standing  of  the  patient  while  living,  or  disgrace  his 
memory  when  dead."  In  Grattan  v.  Metropolitan  Life  Ins.  Co., 
Danforth,  J.,  said:  "The  case  before  us  is  not  one  where  the  wit- 
ness was  called  in  for  the  jfirst  time  after  the  death  of  the  patient,  but 
one  where  the  lips  of  the  physician  were  sealed  during  the  life  of  the 
patient,  and  where,  although  by  death  be  loses  the  patient,  his  lips 
must  remain  closed.  It  was  held  under  the  old  law  that  the  seal  must 
remain  until  removed  by  the  patient ;  and  it  is  now  so  provided  by 
statute." 

The  purpose  of  the  laws  would  be  thwarted,  and  the  policy  intended 
to  be  promoted  thereby  would  be  defeated,  if  death  removed  the  seal  of 
secrecy  from  the  communications  and  disclosures  which  a  patient  should 
make  to  his  physician,  or  a  client  to  his  attorney,  or  a  penitent  to  his 
priest.  Whenever  the  evidence  comes  within  the  purview  of  the  stat- 
utes, it  is  absolutely  prohibited,  and  may  be  objected  to  by  any  one 
unless  it  be  waived  hy  the  person  for  whose  benefit  and  protection  the 
statutes  were  enacted.  After  one  has  gone  to  his  grave,  the  living  are 
not  permitted  to  impair  his  fame  and  disgrace  his  memory  b}-  dragging 
to  the  light  communications  and  disclosures  made  under  the  seal  of  the 
statutes.  An  executor  or  administrator  does  not  represent  the  deceased 
for  the  purpose  of  making  such  a  waiver!  He  represents  him  simply  in 
reference  to  rights  of  propertj-,  and  not  in  reference  to  those  rights 
which  pertain  to  the  person  and  character  of  the  testator:  If  one  repre- 
senting the  property  of  a  patient  can  waive  the  seal  of  the  statute  be- 
cause he  represents  the  property,  then  the  right  to  make  the  waiver 
would  exist  as  well  before  death  as  after,  and  a  general  assignee  of  a 
patient  for  the  purpose  of  protecting  the  assigned  estate  could  make  the 
waiver ;  and  yet  it  has  been  held  that  an  assignee  in  bankruptcj'  is  not 
empowered  to  consent  that  the  professional  communications  of  his  as- 
signor shall  be  disclosed.  Bowman  v.  Norton,  5  C.  &  P.  177.  In 
Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185,  it  was  not  decided 
nor  stated  that  a  personal  representative  could  waive  the  protection  of 
the  statutes,  but  it  was  held  that  the  personal  representative  or  assignee 
of  the  patient  could  make  the  objection  to  evidence  forbidden  by  the 
statute  ;  and  the  opinion  might  have  gone  further  and  held  that  any 
party  to  an  action  could  make  the  objection,  as  the  evidence  in  itself  is 
objectionable,  unless  the  objection  be  waived  by  the  person  for  whose 
protection  the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we  think  the 
statute  admits  of  no  other  construction  than  that,  where  the  evidence 
comes  within  the  prohibition  of  the  statute,  its  reception,  if  objected  to, 
can  be  justified  onlj'  when  the  patient,  penitent,  or  client,  as  the  case 
may  be,  waives  the  protection  the  statutes  give  him. 

We  are,  therefore,  of  opinion,  that  for  the  error  in  the  reception  of 
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the  evidence  objected  to,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event.J) 
All  concur.  Judgment  reversed.^ 


WORTHINGTON  v.   SCRIBNER. 

Supreme  Judicial   Court  of   Massachusetts.      1872. 

[Reported  109  Mass.  487.] 

Tort  against  Charles  Scribner,  Andrew  C.  Armstrong,  Edward  Sey- 
mour, Arthur  J.  Peabody,  and  Charles  Welford. 

The  declaration  alleged  that  the  plaintiff  was  engaged  in  importing 
books  into  the  United  States  ;  that  the  defendants,  conspiring  to  injure 
him  and  prevent  his  so  importing  books,  and  without  probable  cause, 
maliciously  and  falsely  represented  to  the  Treasury  Department  of  the 
United  States,  and  to  the  Solicitor  of  the  United  States  Treasury,  that 
the  plaintiff  had  purchased  books  with  the  intention  of  bringing  them 
into  the  United  States,  either  altogether  in  fraud  of  the  United  States 
revenue,  or  at  a  fraudulent  undervaluation,  and  thus  induced  the  de- 
partment and  the  solicitor  to  order  the  plaintiff's  books  to  be  seized, 
when  entered  for  imporD;  that  sundry  cases  of  his  books  were  accord- 
ingly seized  and  libelled  on  informations  in  the  United  States  Courts  ; 
and  that  tlie  informations  were  afterwards  dismissed  and  the  books 
released.  CChe  defendants'  answer  denied  all  the  plaintiff's  allegations, 
and  further  alleged  "  that  if  any  communication  was  made  by  any  per- 
son to  said  solicitor  or  other  officer  of  the  United  States,  as  alleged,  or 
relative  to  any  anticipated  attempts  to  introduce  goods  into  the  United 
States  without  payment  of  the  proper  duties  thereon,  and  not  in  con- 
formity with  the  laws  of  the  United  States,  the  same  would  be  a  privi- 
leged communication,  and  would  not  be  ground  or  cause  for  this 
,  action.  ^ 

1  Compare  Conn.  Mut.  L.  I.  Co.  v.  Un.  Tr.  Co.,  112  U.  S.  250 ;  and  see  Sennihan 
V.  Beniiin,  103  N.  Y.  573  (1886),  where  Eael,  J.  (for  the  Court),  said:  "It  is  proh- 
ably  true  that  the  statute,  as  we  feel  obliged  to  construe  it,  will  work  considerable 
mischief.  In  testamentary  cases  where  the  contest  relates  to  the  competency  of  the 
testator,  it  will  exclude  evidence  of  physicians,  which  is  generally  the  most  important 
and  decisive.  In  actions  upon  policies  of  life  insurance  where  the  inquiry  relates 
to  the  health  and  physical  condition  of  the  insured,  it  will  exclude  the  most  reliable 
and  vital  evidence,  which  is  absolutely  needed  for  the  ends  of  justice.  But  the  remedy 
is  with  the  legislature  and  not  with  the  courts."     See  N.  Y.  Laws  of,  1891,  c.  381. 

In  a  considerable  number  of  our  States,  a  privilege  is  now  extended  to  communica- 
tions with  medical  men  and  clergymen.  See  Chase's  edition  of  Stephen's  Dig.  Ev.,  Art. 
117  note.     See  1  Tayl.  Ev.  (8th  ed.)  ss.  91,6,  917. 

For  the  modern  practice  of  the  English  Courts  in  granting  discovery  of  documents, 
see  Woolley  v.  No  Land.  Ry.  Co.,  L.  R.  4  C.  P.  602  ;  Fmner  v.  LoTid.  &  S.  E.  By. 
Co.,  L.  R.  7  Q.  B.  767  J  iTCorquodale  v.  Bell,  16  P.  D.  471  ;  Hare  Disc.  (2d  ed.) 
150-152.  -  Ed. 


SECT.  II.]  WOETHINGTON   V.   SOEIBNEE.  1149 

The  plaintiff  filed  interrogatories,  to  be  answered  by  the  defendants 
severally,  one  of  which  was  as  follows  :  "  Did  you  not,  in  the  summer 
or  fall  of  1869,  and  if  so,  when,  inform  the  United  States  Treasur}' 
Department,  the  Secretary,  the  Solicitor  of  the  Treasury,  or  some  offi- 
cer or  employee  in  said  department,  and  if  yea,  when,  that  j-ou  knew, 
or  believed,  or  thought  that  the  plaintiff  was  buying  large  quantities  of 
books  in  England,  witli  the  intention  of  bringing  them  into  the  United 
States  in  violation  of  law,  or  anything  to  that  effectV  If  yea,  state 
fully  all  that  you  didin  the  matter,  including  copies  ofall  written  com- 
munications, and  substance  of  all  oral  statements."  There  were  other 
interrogatories  similar  to  this,  and  designed  substantially  to  ascertain 
whether  the  defendants  had  not  informed  the  Treasury  Department,  or 
some  officer  thereof,  of  alleged  contemplated  frauds  on  the  revenue,  or 
as  to  the  channels  through  which  such  information  came  to  the  United 
States  government. 

The  defendants  refusing  to  answer  these  interrogatories,  the  plaintiff 
moved  that  they  be  ordered  to  do  so,  and  the  question  whether  the 
motion  should  be  granted  was  reserved  by  Wells,  J.,  for  the  determina- 
tion of  the  full  court. 

H.  M  Morse,  Jr.,  and  E.  Stone,  Jr.,  for  the  plaintiff. 

G.  S.  Hale,  for  the  defendants. 

Gray,  J.  It  is  the  dutj-  of  every  citizen  to  communicate  to  his  gov- 
ernment any  information  which  he  has  of  the  commission  of  an  offence 
against  its  laws^  To  encourage  him  in  performing  this  duty  without 
fear  of  consequences,  the  law  holds  such  information  to  be  among  the 
secrets  of  State,  and  leaves  the  question  how  far  and  under  what  cir- 
cumstances the  names  of  the  informers  and  the  channel  of  communica- 
tion shall  be  suffered  to  be  known,  to  the  absolute  discretion  of  the 
government,  to  be  exercised  according  to  its  views  of  what  the  inter- 
ests of  the  public  require.  Courts  of  justice  therefore  will  not  compel 
or  allow  the  discovery  of  such  information,  either  by  the  subordinate 
officer  to  whom  it  is  given,  by  the  informer  himself,  or  bj-  any  other 
person,  without  the  permission  of  the  government.  CLhe  evidence  is 
excluded,  not  for  the  protection  of  the  witness  or  of  the  party  in  the 
particular  case,  but  upon  general  grounds  of  public  policj',  because  of 
the  confidential  nature  of  such  communications.D 

The  earliest  case  upon  the  subject  is  Rex  v.  Ahers,  6  Esp.  125,  note, 
in  which,  on  an  indictment  for  obstructing  a  custom-house  officer  in 
the  execution  of  his  duty,  Lord  Ken3'on  said  :  "  The  defendant's  coun- 
sel have  no  right,  nor  shall  thej'  be  permitted,  to  inquire  the  name  of 
the  person  who  gave  the  information  of  the  smuggled  goods."  All  the 
English  authorities  agree  that  the  rule  has  ever  since  been  held  in 
revenue  cases  to  prevent  a  witness  from  answering  questions  that 
would  disclose  the  informer,  if  a  third  person  ;  and  in  Attorney- General 
V.  Briant,  15  M.  &  W.  169,  it  was  held  that  a  witness  could  not  be 
asked  on  cross-examination  whether  he  was  himself  the  informer.  The 
rule  has  been  nearly  as  long  established  in  prosecutions  for  high  trea- 
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son.  Hex  v.  Hardy,  24  Howell's  State  Trials,  199,  758,  816-820, 
823;  Hex  v.  Watson,  32  Howell's  State  Trials,  1,  102-105;  s.  c.  2 
Stark.  116,  136.    And  it  has  been  often  applied  in  civil  actions. 

In  Bobinson  v.  May,  2  Smith,  3,  which  was  an  action  for  a  libel 
in  a  letter  by  the  defendant  to  the  Lords  of  the  Admiralty,  char- 
ging the  plaintiff  with  unlawfully  pretending  to  be  a  magistrate  and 
granting  protections  to  vessels  to  the  prejudice  of  the  royal  service,  the 
Lords  of  the  Admiralty  had  given  up  the  letter  and  directed  the  action 
to  be  brought,  so  that  no  question  whether  it  could  otherwise  have 
been  put  in  evidence  arose  ;  the  onl^-  question  argued  was  whether  the 
letter  could  be  held  to  be  a  libel ;  and  Lord  Ellen  borough,  in  deliveiing 
judgment  against  the  defendant  on  that  question,  expressed  a  signiti- 
cant  doubt  "  whether  the  Board  of  Admiralty  did  right  in  suflFering  the 
paper  to  go  out  of  their  hands,  since  it  might  tend  to  discourage  the 
giving  of  information  concerning  abuses,''  — thus  distinctly  implying 
that,  but  for  the  course  taken  by  the  Board  of  Admiralty,  the  plaintiff 
could  not  have  proved  his  case. 

In  Home  v.  Bentinck,  2  Brod.  &  Bing.  130,  it  was  held  by  Chief 
Justice  Abbott,  and  affirmed  in  the  Exchequer  Chamber,  in  an  action 
for  libel  by  an  officer  of  the  army  against  the  president  of  a  military 
court  of  inquiry,  that  neither  their  report  to  the  commander-in-chief, 
nor  an  office  copy  of  it,  should  be  admitted  in  evidence.  In  the  ver}' 
recent  case  of  Hawkins  v.  Bokehy,  Law  Rep.  8  Q.  B.  255,  the  same 
Court  held  the  statements,  oral  or  written,  of  an  officer,  examined  be- 
fore such  a  military  tribunal,  to  come  within  the  same  principle.  And 
in  Beatson  v.  Skene,  5  H.  &  N.  838,  an  action  of  slander  against  one 
military  officer  for  speaking  defamatory  words  of  the  military  conduct 
of  another,  it  was  held  that  the  Secretary  for  War,  who  objected  to 
produce  in  evidence  the  minutes  of  a  court  of  inquiry,  and  letters  writ- 
ten to  the  War  Department  by  the  plaintiff  himself,  on  the  ground  that 
their  production  would  be  prejudicial  to  the  public  service,  was  not 
bound  to  produce  either. 

In  Earl  v.  Vass,  1  Shaw,  229,  which  was  an  action  for  a  libel  alleged 
to  be  contained  in  a  letter  to  the  Board  of  Customs  before  which  the 
nomination  of  the  plaintiff  as  a  custom-house  officer  was  pending,  the 
House  of  Lords,  upon  the  opinion  of  Lord  Eldon  after  conference  with 
Chief  Justice  Abbott,  held  that  the  board  could  not  be  compelled  to 
produce  the  letter,  "  because  it  is  against  public  policy  that  you  should 
be  compelled  to  produce  instruments  and  papers,  which,  if  persons' are 
compelled  to  produce,  it  must  shut  out  the  possibility  of  the  public  re- 
ceiving any  information  as  to  a  person's  fitness  to  be  appointed  to  an 
office  ;  "  and  "  it  would  be  a  very  dangerous  thing  indeed,  if  this  were 
permitted." 

In  Marhury  v.  Madison,  1  Cranch,  137,  144,  the  Supreme  Court  of 
the  United  States  compelled  the  acting  Secretary  of  State  to  testify 
whether  certain  commissions  from  the  executive  had  ever  been  in  his 
office,  only  because  "  that  could  not  be  a  confidential  fact;"  and  de- 


SECT.  11.]  WOETHINGTON  V.   SCEIBNEE.  115J 

clared,  that  if  there  was  anything  confidential,  or  the  Secretary  thought 
anything  was  communicated  to  him  in  confidence,  he  was  not  obliged 
to  disclose  it. 

The  ruling  of  Chief  Justice  Marshall  upon  the  trial  of  Aaron  Burr, 
cited  for  the  plaintiff,  was  merely  that  a  subpoena  duces  tecum  might  be 
issued'  to  the  President  of  the  United  States  for  a  letter  addressed  to 
him  by  a  military  oflBoer  wlio  was  to  be  a  witness  against  the  defend- 
ant ;  leaving  the  question  of  the  production  of  the  letter,  if  containing 
any  matter  which  in  the  judgment  of  the  President  could  not  be  dis^ 
closed  without  injury  to  the  public,  to  be  considered  on  the  return  of  the 
subpoena.  1  Burr's  Trial,  177-189.  And  he  never  had  occasion  to 
decide  that  question.     See  2  Burr's  Trial,  533-539. 

In  United  States  v.  Moses,  4  Wash.  G.  C.  726,  upon  the  trial  of  an 
indictment  for  conterfeiting,  it  was  ruled  that  the  officer  who  appre- 
hended the  defendant  was  not  bound  to  disclose  the  name  of  the  person 
from  whom  he  received  the  information  which  led  to  the  detection  and 
arrest ;  Mr.  Justice  Washington  saying  that  such  disclosure  might  be 
highly  prejudicial  to  the  public  in  the  administration  of  justice,  by  de- 
terring persons  from  making  similar  disclosures  of  crimes  which  they 
knew  to  have  been  committed. 

In  State  v.  Soper,  16  Maine,  293,  a  like  ruling  was  made  upon 
the  cross-examination  of  the  owner  of  stolen  goods,  when  called  as 
a  witness  for  the  government  upon  the  trial  of  an  indictment  for 
larceny. 

In  Penns3-lvania,  it  has  been  determined  in  an  action  for  a  libel  con- 
tained in  a  deposition  made  and  sent  to  the  governor  by  a  private  citi- 
zen, charging  the  plaintiff  with  misconduct  in  office,  that  it  was  within 
tlie  discretion  of  the  governor  to  produce  or  withhold  the  letter,  and 
that  parol  evidence  of  its  contents  was  inadmissible.  Gray  v.  Petit- 
land,  2  S.  &  R.  23 ;  Yoter  v.  Sanno,  6  Watts,  164,  166. 

In  White  v.  Nicholls,  3  How.  266,  and  Howard  v.  Thompson,  21 
Wend.  319,  cited  for  the  plaintiff,  the  original  letters  to  the  President 
and  the  Secretary  of  the  Treasur}-,  which  were  relied  on  as  containing 
libellous  matter,  were  produced  by  the  plaintiff,  who  must  have  ob- 
tained them  by  permission  of  the  government,  so  that  no  question  of 
compelling  a  disclosure  arose  ;  and  in  Howard  v.  Thompson  the  Court 
said  that  if  the  letters  had  not  been  surrendered  by  the  Secretary  of  the 
Treasury,  he  could  not  have  been  compelled  to  produce  them,  and  sec- 
ondary evidence  of  their  contents  could  not  have  been  admitted. 

The  only  cases  which  afford  any  color  for  the  plaintiflTs  position  are 
of  rulings  at  Nisi  JPrius,  of  very  little  weight,  as  compared  with  so 
many  well-considered  judgments  rendered  upon  full  argument. 

In  one  case  before  Lord  Kenyon  and  another  before  Baron  Eolfe,  a 
witness  who  appeared  on  his  direct  examination  bj''  the  government  to 
be  an  informer  was  permitted,  without  objection,  to  testify  on  cross- 
examination  that  no  other  person  gave  information  upon  the  subject ; 
but  in  such  a  case,  Baron  Rolfe  remarked,  "  The  principle  was  rather 
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followed  than  violated."     The  King  v.  JBlacJcman,  1  Esp.  95  ;  Segina 
V.  Candy,  cited  15  M.  &  W.  175. 

The  ruling  of  Chief  Justice  Cockburn,  upon  an  indictment  for  admin- 
istering poison,  in  Regina  v.  Richardson,  3  F.  &  F.  693,  compelling 
a  policeman  to  answer  ou  cross-examination  from  whom  he  had  re- 
ceived the  information  in  consequence  of  which  he  found  the  poison  in 
a  place  used  by  the  defendant,  must  be  maintained,  if  at  all,  upon  the 
ground  that  the  witness  had  already  been  examined  by  the  government 
as  to  part  of  the  conversation  between  him  and  the  informer,  and  might 
therefore,  for  the  protection  of  the  defendant  against  any  unjust  infe- 
rence which  might  be  drawn  from  the  result  of  such  examination,  be 
required  to  state  the  whole  of  that  conversation. 

The  ruling  of  Lord  Campbell  in  Dickson  v.  Wilton,  1  F.  &  F.  419, 
that  a  communication  sued  on  as  a  libel,  held  by  the  Secretary  for  War 
in  behalf  of  the  Crown,  should  be  produced  from  his  office  and  read  in 
evidence,  was,  as  observed  by  Cliief  Baron  Kelly,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  DawMns  v.  Rokeby,  Law  Eep.  8 
Q.  B.  255,  273,  directly  at  variance  with  the  previous  judgment  of  that 
Court  in  Home  v.  Bentinch,  2  Bred.  &  Bing.  130,  above;  cited. 

In  Blake  v.  Pilfold,  1  Mood.  &  Eob.  198,  in  which  Mr.  Justice 
Taunton  admitted  in  evidence,  to  support  an  action  for  libel,  a  letter  to 
the  chief  secretarj-  of  the  Postmaster-General  from  a  private  individual, 
complaining  of  the  misconduct  of  a  guard,  the  objection  was  made  b^' 
the  defendant's  counsel,  "  on  the  ground  that  it  was  a  privileged  com- 
munication made  to  a  public  offlcei-,  and  that  such  public  officer  ought 
not  to  be  allowed  to  produce  it ; "  the  Post  Office  Department  had  evi- 
dently suffered  the  letter  to  pass  into  the  plaintiff's  hands,  for  the  re- 
port states  that  the  handwriting  was  proved  before  the  objection  was 
made ;  and  the  whole  attention  of  the  judge  seems  to  have  been  di- 
rected to  the  question  whether  the  letter  could  be  deemed  a  privileged 
communication  upon  which  no  action  would  lie.  This  last  question 
was  the  only  one  touched  by  the  other  authorities  cited  for  the  plaintiff. 
Fairman  v.  Ives,  5  B.  &  Aid.  642  ;  Dawkins  v.  Paulet,  Law  Rep.  5 
Q.  B.  94;  O'JDonohue  v.  Mb  Govern,  23  Wend.  26;  2  Kent  Com. 
(6th  ed.)  22. 

The  question  now  before  us  is  not  one  of  the  law  of  slander  or  libel, 
but  of  the  law  of  evidence ;  not  whether  the  communications  of  the 
defendants  to  the  officers  of  the  treasury  are  so  privileged  from  being 
considered  as  slanderous,  as  to  affect  the  right  to  maintain  an  action 
against  the  defendants  upon  or  by  reason  of  them ;  but  whether  they 
are  privileged  in  a  different  sense,  so  that  courts  of  justice  will  not 
compel  or  permit  their  disclosure  without  the  assent  of  the  government 
to  whose  officers  they  were  addressed.  The  reasons  and  authorities 
already  stated  conclusively  show  that  the  communications  in  question 
are  privileged  in  the  latter  sense,  and  cannot  be  disclosed  without  the 
permission  of  the  Secretary  of  the  Treasury.  And  it  is  quite  clear  that 
the  discovery  of  documents  which  are  protected  from  disclosure  upon 
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grounds  of  public  policy  cannot  be  compelled,  either  by  bill  in  equity  or 
by  interrogatories  at  law.  Smith  v.  East  India  Co.,  1  Phil.  Ch.  50 ; 
McMveney  v.  Oonndlan,  17  Irish  C.  L.  55  ;  Wilson  v.  Webber,  2  Graj-, 
538.    The  defendants  therefore  should '' 

Not  be  ordered  to  answer  the  interrogatories.''^ 
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Supreme  Codkt  or  Pennsylvania.     1877. 

[Beported  85  Fa.  St.  433.]  ^ 

This  was  the  appeal  of  John  F.  Hartranft,  Governor  of  the  Com- 
monwealth ;  M.  S.  Quay,  Secretary  of  the  Commonwealth ;  James  W. 
Latta,  Adjutant-General  of  the  Commonwealth ;  General  R.  M.  Brin- 
ton,  and  Major  A.  Wilson  Norris,  from  the  order  of  the  Court  of  Quarter 
Sessions  of  the  Peace  of  Allegheny  Countj',  allowing  and  directing  at- 
tachments to  issue  against  them  in  the  matter  of  the  investigation  of 
the  grand  jury  into  the  riots  at  Pittsburgh,  of  July  21st  and  22d,  1877. 
[These  persons,  having  been  dulj-  summoned  on  Oct.  1st,  1877,  to  ap- 
pear and  testify  before  a  grand  jurj",  failed  to  appear.  On  a  motion  to 
the  Court  of  Quarter  Sessions  of  Allegheny  County  to  adjudge  them  in 
contempt  and  issue  attachments  to  compel  their  appearance,  the  Attor- 
nej--General  filed  an  answer  setting  forth  various  reasons  for  their  non- 
appearance ;  but  the  motion  was  allowed  and  an  order  for  attachments 
issued.  Thereupon  a  writ  of  certiorari  was  taken  in  behalf  of  the  said 
persons,  and  various  errors  were  assigned.] 

Thomas  M.  Marshall,  Lyman  D.  Gilbert,  Deputy  Attorney -General, 
and  George  Lear,  Attorne^'-General,  for  appellants. 

E.  A.  Montooth,  District-Attorney-,  Morton  Hunter,  Assistant  Dis- 
trict-Attorney, 8.  A.  McGlung,  and  George  Shiras,  Jr.,  contra. 

Mb.  Justice  Gokdqn  delivered  the  opinion  of  the  Court,  January 
7,  1878.  .  .  .  For  the  purposes  of  this  case,  however,  we  may  admit 
the  regularity  of  this  subpoena  and  that,  upon  an  ordinary  citizen,  it 
would  have  been  binding  and  obligatory,  for  we  regard  the  question  of 
the  liability  of  the  appellants  to  attachment,  in  anj-  event,  as  the  prime 
&ne  of  this  case.  In  order  to  resolve  this,  we  must  first  understand 
who  the  persons  are,  against  whom  the  Court  has  directed  its  attach- 
ment, and  for  what  purpose  they  have  been  subpoenaed.  They  are  the 
Governor  of  Pennsylvania,  the  Secretarj'  of  the  Commonwealth,  the 
Adjutant-General,  chief  officers  of  the  Executive  Department  of  the 
State  government,  and  two  officers  of  the  National  Guard ;  the  latter 
subordinates  acting  under  the  orders  of  the  former.    The  purpose  for 

1  Compare  Totten  y.  U.  S.,  92  U.  S.  105.  —  Ed. 

2  A  part  of  the  case  is  omitted  and  the  statement  of  facts  is  abridged. 
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which  these  officers  are  subpcenaed  is,  that  the  grand  jury  may  be  put 
into  possession  of  any  information  they  may  be  possessed  of,  or  that 
may  be  within  the  power  of  their  several  departments,  concerning  the 
military  or  other  means  used  by  them  in  the  suppression  of  the  late 
riots  in  the  city  of  Pittsburgh.  It  will  be  observed  that  these  persons 
are  subpoenaed  for  the  purpose  of  compelling  a  revelation  of  such 
thincrs  as  have  come  to  their  knowledge  in  their  official  capacities,  and 
which  strictly  belong  to  their  several  departments  as  officers  of  the 
Commonwealth.  This  is  clearly  set  out  in  the  answer,  by  the  Attorney- 
General,  to  the  application  for  the  attachment,  and  there  has  been  no 
denial  thereof  upon  the  argument  before  us.  In  order  to  simplify 
matters,  we  may  treat  this  ease  just  as  though  the  process,  first  and 
last,  were  against  the  Governor  alone :  for  if  he  is  exempt  from  at- 
tachment because  of  his  privilege,  his  immunity  protects  his  subordi- 
nates and  agents.  The  general  principle  is,  that  whenever  the  law 
vests  any  person  with  the  power  to  do  an  act,  at  the  same  time  con- 
stituting him  a  judge  of  the  evidence  on  which  the  act  may  be  done, 
and  contemplating  the  employment  of  agents  through  whom  the  act  is 
to  be  accomplished,  such  person  is  clothed  with  discretionary  powers, 
and  is  quoad  hoc  a  judge.  His  mandates  to  his  legal  agents,  on  his 
declaring  the  event  to  have  happened,  will  be  a  protection  to  those 
agents.      Vanderheyden  v.  Young,  11  Johns.  158,  per  Spencer,  J. 

It  follows,  if  the  Governor,  as  supreme  executive,  and  as  commander- 
in-chief  of  the  array  of  the  Commonwealth,  is  charged  with  the  duty 
of  suppressing  domestic  insurrections,  he  must  be  the  judge  of  the 
necessity  requiring  the  exercise  of  the  powers  with  which  he  is  clothed, 
and  his  subordinates,  who  are  emploj-ed  to  render  these  powers  effi- 
cient and  to  produce  the  legitimate  results  of  their  exercise,  can  be 
accountable  to  none  but  him.  In  like  manner,  if  he  is  constituted  the 
judge  of  what  things,  knowledge,  or  information,  coming  into  his  de- 
partment through  himself  personally  or  from  his  subordinates,  miay 
or  may  not  be  revealed,  then  such  subordinates,  without  his  permis- 
sion, cannot  be  compelled  to  disclose,  in  court,  anj-  such  matters  or 
information. 

What,  then,  are  the  duties,  powers,  and  privileges  of  the  Governor? 
In  the  language  of  the  Constitution,  art.  4,  sect.  2,  "  The  supreme 
executive  power  shall  be  vested  in  the  Governor,  who  shall  take  care 
that  the  laws  be  faithfuUj'  executed."  Also,  same  article,  sect.  7, 
"The  Governor  shall  be  commander-in-chief  of  the  army  and  navy  of 
the  Commonwealth,  and  of  the  militia,  except  when  they  shall  be 
called  into  the  actual  service  of  the  United  States."  He  is,  also  in- 
vested with  the  appointing  and  pardoning  powers ;  the  power  to  con- 
vene the  legislature  in  cases  of  emergency,  and  to  approve,  or  veto, 
bills  submitted  to  him  by  the  General  Assembly.  It  is  scarcely  con- 
ceivable that  a  man  could  be  more  completely  invested  with  the  supreme 
power  and  dignity  of  a  free  people.  Observe,  the  supreme  executive 
power  is  vested  in  the  Governor,  and  he  is  charged  with  the  faithful 
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execution  of  the  laws,  and  for  the  accomplishment  of  this  purpose  he 
ia  iiuide  commander-in-chief  of  the  armj-,  navy,  and  militia  of  the  State. 
Who  then  shall  assume  the  power  of  the  people  and  call  this  magistrate 
to  an  account  for  that  wliich  he  has  done  in  discharge  of  his  constitu- 
tional duties?  If  he  is  not  the  judge  of  when  and  how  these  duties  are 
to  be  performed,  who  is?  Where  does  the  Court  ol  Quarter  Sessions, 
or  any  Other  Court,  get  the  power  to  call  this  man  before  it,  and  compel 
him  to  answer  for  the  manner  in  which  he  has  discharged  his  constitu- 
tional functions  as  executor  of  the  laws  and  commander-in-chief  of  the 
militia  of  the  Commonwealth?  For  it  certainly  is  a  logical  sequence 
that  if  the  Governor  can  be  compelled  to  reveal  the  means  used  to  ac- 
complish a  given  act,  he  can  also  be  compelled  to  answer  for  the  man- 
ner of  accomplishing  such  act.  If  the  Court  of  Quarter  Sessions  of 
Allegheny  County  can  shut  him  up  in  prison  for  refusing  to  appear 
before  it  and  reveal  the  methods  and  means  used  by  him  to  execute  the 
laws  and  suppress  domestic  violence,  wh^-  ma}'  it  not  commit  him  for  a 
breach  of  the  peace,  or  for  homicide,  resulting  from  the  discharge  of 
Lis  duties  as  commander-in-chief?  And  if  the  Courts  can  compel  him 
to  answer,  wh}-  can  thej'  not  compel  him  to  act?  All  these  things,  we 
know,  maj-  be  done  in  the  case  of  private  individuals  ;  such  an  one  maj- 
be  compelled  to  answer,  to  account,  and  to  act.  In  other  words  if,  from 
such  analogy,  we  once  begin  to  shift  the  supreme  executive  power, 
from  him  upon  whom  the  Constitution  has  conferred  it,  to  the  judiciarj-, 
we  may  as  well  do  the  work  thoroughly'  and  constitute  the  Courts  the 
absolute  guardians  and  directors  of  all  governmental  functions  what- 
ever. If,  however,  this  cannot  be  done,  we  had  better  not  take  the  first 
step  in  that  direction.  We  had  better  at  the  outstart  recognize  the 
fact,  that  the  executive  department  is  a  co-oi-dinate  branch  of  the  gov- 
ernment, with  power  to  judge  what  should  or  should  not  be  done  within 
■  its  own  department,  and  what  of  its  own  doings  and  communications 
should  or  should  not  be  kept  secret,  and  that  with  it,  in  the  exercise  of 
these  constitutional  powers,  the  Courts  have  no  more  right  to  interfere, 
than  has  the  executive,  under  like  conditions,  to  interfere  with  the 
Courts.  In  the  case  of  Oliver  v.  Warmouth,  22  La.  1,  it  was  held 
(per  Taliafero,  J.),  that,  under  the  division  of  powers,  as  laid  down  in 
the  Federal  and  State  constitutions,  the  judiciary  department  has  no 
jurisdiction  over  or  right  to  interfere  with  the  independent  action  of 
the  chief  executive,  in  the  functions  of  his  ofHce,  even  though  the  act 
he  is  required  to  perform  be  purely  ministerial.  This  is  putting  the 
matter  on  very  high  grounds,  for,  in  such  case,  no  other  officer  would 
be  exempt  from  the  mandator}'  power  of  the  judiciary.  No  case  could 
more  forcibly  exhibit  the  extreme  reluctance  of  courts  to  interfere  with 
the  functions  of  the  supreme  executive,  for  the  hypothesis  put  is  the 
refusal  of  the  Governor  to  perform  a  duty,  cast  upon  him  by  law,  of  a 
character  strictly  ministerial.  We  think,  however,  that  the  ground 
upon  which  this  decision  stands,  is  substantial ;  for,  as  the  learned 
justice  well  argues,  the  difficulty  arises  in  the  attempt  to  establish  a 
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distinction  between  ministerial  and  discretionary  acts  as  applied  to  the 
Governor,  and  then  to  conclude  that  the  former  may  be  enforced  by 
judicial  decree  ;  it  is  objected,  however,  that  the  doctrine  is  unsound  in 
this,  that  it  gives  to  the  judiciarj-  the  large  discretion  of  determining 
the  character  of  all  acts  to  be  performed  by  the  chief  executive ;  that 
this  would  infringe  his  right  to  use  his  own  discretion  in  determining 
the  ver}-  same  question ;  that  he  must,  necessarilj- ,  have  the  uncondi- 
tional power  of  deciding  what  acts  his  duties  require  him  to  perform, 
otherwise,  his  functions  are  trammelled  and  the  executive  branch  of 
the  government  is  made  subservient  to  the  judiciar}'.  The  principle 
enunciated,  in  the  above  stated  case,  applies  with  greater  force  to  that 
we  now  have  under  consideration ;  for  if  the  Governor's  discretion 
may  not  be  interfered  with,  in  a  matter  purelj'  ministerial,  much  more 
may  that  discretion  not  be  interfered  with  in  a  case  which  pertains  to 
his  office  and  duties  as  commander-in-chief,  in  the  discharge  of  which, 
the  Constitution  makes  that  discretion  his  peculiar  and  absolute 
prerogative. 

Again,  the  Governor,  having  a  proper  regard  for  the  dignity  and 
welfare  of  the  people  of  the  Commonwealth,  is  not  likely  to  submit 
himself  to  imprisonment,  on  the  decree  of  the  Court  of  Quarter  Ses- 
sions, or  to  permit  his  officers  and  coadjutors  to  be  thus  imprisoned. 
Were  we,  then,  to  permit  the  attempt  to  enforce  this  attachment,  an 
unseemly  conflict  must  result  between  the  executive  and  judicial  de- 
partments of  the  government.  We  need  not  say  that  prudence  would 
dictate  the  avoidance  of  a  catastrophe  such  as  here  indicated.  On  this 
point  the  case  of  Thompson  v.  The  German  Valley  Railroad  Co., 
22  N.  J.  Eq.  E.  Ill,  furnishes  us  with  a  precedent  well  worthy  of  our 
consideration.  In  that  case  a  subpoena  duces  tecum  had  been  served 
on  the  Governor  of  New  Jersey,  commanding  him,  by  his  individual 
name,  to  appear  and  testify  before  an  examiner  of  the  Court  of  Chan- 
cery, and  bring  with  him  an  engrossed  copj'  of  a  private  statute,  which 
had  been  passed  by  the  legislature,  and  had  been  sent  to  him  as  Gov- 
ernor for  his  approval.  He  refused  to  obej'  the  subpoBna,  informing 
the  Court,  at  the  same  time,  that  he  did  not  refuse  out  of  anj'  disre- 
spect to  the  Court  or  to  the  law,  but  because  he  thought  his  duty  re- 
quired him  not  to  appear  or  produce  the  paper  required,  or  to  submit 
his  official  acts,  as  Governor,  to  the  scrutiny  of  any  Court.  It  will  be 
seen  that  the  case  thus  presented  is  quite  as  strong  as  that  under  dis- 
cussion ;  for  the  Governor,  upon  his  own  opinion  of  duty,  which,  as  it 
will  appear,  did  not  accord  with  that  of  the  Court,  not  only  refused  to 
appear  or  produce  the  required  paper,  but  to  submit  any  of  his  official 
acts  to  the  scrutiny  of  the  Court.  An  order  was  granted  on  the  Gov- 
ernor, to  show  cause  why  he  should  not  appear  and  testify.  After 
argument,  Zabriskie,  Chancellor,  said:  "The  Governor  cannot  be  ex- 
amined as  to  his  reasons  for  not  signing  the  bill,  nor  as  to  his  action, 
in  any  respect,  regarding  it.  But  there  is  no  reason  why  he  should 
not  be  called  upon  to  testify  as  to  the  time  it  was  delivered  to  him. 
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That  is  a  bare  fact  that  includes  no  action  on  his  part.  To  this  ex- 
tent, at  least,  I  am  of  opinion  that  he  is  bound  to  appear  and  testifj-. 
But  I  will  make  no  order  on  him  for  that  purpose.  Such  order  ought 
not  to  be  made  against  the  executive  of  the  State,  because  it  might 
bring  the  executive  in  conflict  with  the  judiciarj-.  If  the  executive 
thinks  be  ought  to  testify,  in  compliance  with  the  opinion  of  the  Court, 
he  will  do  so  without  order ;  if  he  thinks  it  to  be  his  official  duty,  in 
protecting  the  rights  and  dignity  of  his  office,  he  will  not  comply,  even 
if  directed  by  an  order.  And,  in  his  case,  the  Court  would  hardly  en- 
tertain proceedings  to  compel  him  by  adjudging  him  in  contempt.  It 
will  be  presumed  the  chief  magistrate  intends  no  contempt,  but  that  his 
action  is  in  accordance  with  his  official  duty."  If  we  adopt  this  opinion 
as  a  sound  exposition  of  the  law,  the  case  before  us  is  determined ;  for 
the  matter  is  left  to  rest  solely  on  the  opinion  of  the  executive,  although 
his  opinion  be  clearly  contrarj'  to  that  of  the  Court.  We  are  inclined 
to  think  the  conclusion  thus  reached  is  wise  and  discreet ;  and  it  is 
supported  by  the  best  text-writers  of  our  times.  These  state  the  law 
to  be,  that  the  President  of  the  United  States,  the  Governors  of  the 
several  States  and  their  cabinet  officers,  are  not  bound  to  produce 
papers  or  disclose  information  committed  to  them,  in  a  judicial  inquiry, 
when,  in  their  own  judgment,  the  disclosure  would,  on  public  grounds, 
be  inexpedient.  1  Greenl.  on  Ev.,  s.  251 ;  1  Whart.  Law  of  Ev.,  s.  604. 
Thus,  the  question  of  the  expediency  or  inexpediency  of  the  produc- 
tion of  the  required  evidence  is  referred,  not  to  the  judgment  of  the 
Court  before  which  the  action  is  trj'ing,  but  of  the  officer  who  has  that 
evidence  in  his  possession.  The  doctrine  that  the  officer  must  appear 
and  submit  the  required  information  or  papers  to  the  Court,  for  its  judg- 
ment as  to  whether  they  are,  or  are  not,  proper  matters  for  revelation, 
is  successfully  met  and  settled  in  the  case  of  Beatson  v.  Skene,  5  Hurlst. 
&  N.  838,  per  Pollock,  C.  B.  It  was  there  held,  that  if  the  production 
of  a  state  paper  would  be  injurious  to  the  public  interest,  the  public 
welfare  must  be  preferred  to  that  of  the  private  Suitor.  The  question 
then  arose,  how  was  this  to  be  determined?  It  must  be  determined 
either  by  the  judge  or  by  the  responsible  crown  officer  who  has  the 
paper.  But  the  judge  could  come  to  no  conclusion  without  ascertain- 
ing what  the  document  was,  or  why  its  publication  would  be  injurious  to 
the  public  service.  Just  here,  however,  occurred  this  difficultj',  that, 
as  judicial  inquiry  must  always  be  public,  the  preliminary  examination 
must  give  to  the  document  that  very  publicitj'  which  it  might  be  im- 
portant to  prevent.  The  conclusion  reached  was,  that  from  necessity, 
if  for  no  other  reason,  the  question  must  be  left  to  the  judgment  of 
the  officer. 

A  like  case  is  that  of  Qray  v.  Pentland,  2  S.  &  R.  23.  A  subpoena 
had  been  issued  from  the  Court  below  and  served  upon  Governor  Snj-- 
der  and  Secretary  Boileau,  with  a  duces  tecum;  a  rule  was  also  entered 
for  the  purpose  of  taking  their  depositions  in  Harrisburg.  They  de- 
clined to  appear  in  answer  to  the,  subpoena,  or  to  permit  their  deposi- 
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tions  to  be  taken  under  the  rule,  and  refused  to  produce  the  paper  or 
deliver  it  to  the  plaintiff.  This  paper  was  of  very  great  importance, 
inasmuch  as  its  production  was  necessary  for  the  maintenance  of  the 
suit  pending,  the  Supreme  Court  holding  that,  though  it  was  beyond 
the  plaintiff's  power,  parol  evidence  of  its  contents  was  not  admissible. 
A  motion  was  then  made,  on  the  'part  of  the  plaintiff,  for  a  special 
subpoena  duces  tecum  to  compel  the  production  of  the  paper,  but  this 
was  refused.  On  argument  in  the  Superior  Court  this  action  of  the 
Court  below  in  refusing  compulsory  process  against  the  Governor  and 
Secretary  of  the  Commonwealth  does  not.  seem  to  have  been  ques- 
tioned ;  on  the  other  hand,  it  was  approved  in  opinions  delivered  by 
Tilghman,  C.  J.,  and  Brackenridge,  J.  The  latter  was,  as  he  said,  in- 
clined to  think  that  the  Governor  could  not  be  compelled  to  produce 
the  psper  transmitted  to  him  ;  that  it  was  within  his  own  discretion  to 
furnish  or  refuse  it ;  and  this  on  the  ground  of  public  policy.  The 
Chief  Justice  observed,  inter  alia,  that  the  Governor,  who  best  knew 
the  circumstances  under  which  the  charge  had  been  exhibited  to  him, 
and  could  best  judge  the  motives  of  the  accuser,  must  exercise  his  own 
judgment  with  respect  to  the  propriety  of  producing  the  writing.  Thus 
the  matter  is  treated  as  quite  beyond  the  power  of  the  Court,  and  the 
judgment  of  the  executive  is  regarded  as  absolute  and  final. 

We  next  refer  to  the  celebrated  trial  of  Aaron  Burr.  Here  is  the 
case  of  one  charged  with  treason ;  one  who,  by  the  express  terms  of 
the  Constitution,  was  entitled  to  compulsory  process  for  obtaining  wit- 
nesses in  his  favor.  The  judge  before  whom  the  examination  was  con- 
ducted was  John  Marshall,  Chief  Justice  of  the  Supreme  Court ;  a  man 
renowned,  not  only  for  his  legal  learning,  but  also  for  his  judgment  and 
sagacity  as  a  statesman  ;  and  the  President  was  Thomas  Jefferson,  one 
not  likely  unduly  to  exalt  executive  prerogative  or  to  refuse  to  the 
judiciary  its  just  tribute  of  respect.  We  may,  therefore,  presume  that 
whatever  was  done  by  the  principal  actors  in  the  remarkable  judicial 
drama  then  in  progress,  was  well  done.  At  the  request  of  the  defence 
a  subpoena  duces  tecum  was  awarded  and  directed  to  the  President  re- 
(juiring  him  to  appear,  and  bring  with  him  a  certain  letter  from  General 
Wilkinson  to  himself  He  refused  either  to  appear  or  produce  the 
paper  required.  On  discussion  of  the  question,  not  whether  compul- 
sory process  should  be  awarded  against  the  President,  for  that  was  not 
so  much  as  proposed,  but  whether  the  Attorney -General  should  permit 
the  defence  to  have  the  examination  of  a  copy  of  the  required  letter 
which  had  been  put  into  his  possession,  the  Chief  Justice  said  (as  we 
find  it  set  down  in  Vol.  3,  p.  37,  Burr's  Trial,  as  published  by  Westcott 
&  Co.,  Washington  Citj^,  1807)  :  "  I  suppose  it  will  not  be  alleged  in 
this  case  that  the  President  ought  to  be  considered  as  having  offered  a 
contempt  to  the  Court  in  consequence  of  his  not  having  attended,  not- 
withstanding the  subpoena  was  awarded  agreeably  to  the  demand  of  the 
defendant ;  the  Court  would,  indeed,  not  be  asked  to  proceed  as  in  the 
case  of  an  ordinary  individual."     We  find,  also,  in  Vol.  2,  p,  536,  of 
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the  same  trial,  published  by  Hopkins  &  Earle,  Philadelphia,  1808,  the 
following  recorded  as  the  utterance  of  the  Chief  Justice :  "  In  no  case 
of  this  kind  would  the  Court  be  required  to  proceed  against  the  Presi- 
dent as  against  an  ordinar}-  individual.  The  objections  to  such  a  course 
are  so  strong  and  obvious  that  all  must  acknowledge  them.  ...  In 
this  case,  however,  the  President  has  assigned  no  reason  whatever  for 
withholding  the  paper  called  for.  The  propriety  of  withholding  it  must 
be  decided  by  himself,  not  by  another  for  him.  Of  the  weight  of  the 
reasons  for  and  against  producing  it  he  himself  is  the  judge." 

Influenced  by  this  and  the  other  precedents  we  have  cited,  as  well  as 
by  reason  and  necessity,  we  are  in  like  manner  disposed  to  conclude  that 
the  propriety  of  withholding  the  information  required  by  the  grand  jury 
must  be  determined  bj'  the  Governor  himself;  and  the  weight  of  the 
reasons  influencing  him  in  the  conclusion  at  which  he  has  arrived,  is 
for  himself  and  not  for  the  Court  to  consider. 

Furthermore,  as  the  Governor  is  the  chief  executive  of  the  Common- 
wealth, and  as  such  embodies  the  power  of  the  people,  for  the  con- 
servation of  the  peace  and  the  protection  of  the  rights  and  property  of 
the  citizens  of  the  State,  as  he  is  also  part  of  the  legislative  branch  of 
the  government,  it  must  be  obvious  to  every  one  that  there  are  times 
when  he  must  be  excused  from  the  ordinary  process  of  the  Courts.  We 
presume  it  will  not  be  contended  that  he  would  be  obliged  to  obey  the 
mandate  of  a  subpoena  during  the  sessions  of  the  Legislature,  when  his 
presence  at  the  capitol  is  constantlj'  required,  or  whilst  engaged  in  the 
suppression  of  an  insurrection.  These,  however,  do  not  embrace  all 
his  duties  as  Governor;  we  must,  therefore,  go  one  step  further,  and 
concede  that  he  is  exempt  from  such  process  whenever  engaged  in  any 
duty  pertaining  to  his  office.  Granting  that  there  may  be  times  when 
he  is  not  so  engaged,  and  when  he  might  he  free  to  answer  to  a  su"b- 
poena,  who  is  to  be  the  judge  of  his  engagements  or  disengagements? 
May  he  be  compelled  to  appear  before  a  Court  and  submit  himself  to 
the  judgment  thereof  as  to  whether  his  duties,  just  then,  require  him  to 
be  in  his  office  at  Harrisburg,  or  at  the  head  of  the  army  in  the  field, 
or  whether  he  may  not  have  a  few  days  of  leisure,  during  which  he  may 
await  the  will  and  pleasure  of  a  grand  jury  ?  It  will  be  conceded  that 
in  all  ordinary  cases,  he  must  himself  judge  as  to  what  things  he  must 
do  and  what  things  lie  must  leave  undone,  and  that  this  is  a  duty  im- 
posed upon  him  by  the  Constitution.  But  how  then  shall  a  Court  at 
anytime,  step  in  and  assume  the  power  of  judging  for  him?  This 
cannot  be  done  except  by  an  unwarrantable  assumption  of  executive 
prerogative.  The  same  reasoning  which  brings  us  to  the  conclusion 
that  the  Governor  is  the  absolute  judge  of  what  official  communications 
to  himself  or  his  department,  maj'  or  may  not  be  revealed,  in  like  man- 
ner leads  us  to  conclude  that  he  must  be  the  sole  judge,  not  only  of 
what  his  official  duties  are,  but  also  of  the  time  when  they  should  be 
attended  to.  The  Governor,  disavowing  any  disrespect  to  the  Court  or 
its  process,  has  answered  that,  in  consequence  of  his  constant  commu- 
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nication  with  the  State  forces,  now  in  the  field,  in,  the  disorderly  and 
riotous  districts,  his  time  is  fully  occupied  in  the  discharge  oi  the  duties 
of  his  office,  and  that  to  leave  his  post  would  endanger  the  interests 
of  the  public  sei'vice.  This  brings  us  face  to  face  with  the  question, 
whether  the  executive,  or  the  Courts  for  him,  are  to  determine  the  char- 
acter of  his  official  duties  and  the  order  in  which  they  may  be  per- 
formed. For  instance,  is  obedience  to  a  subpoena  one  of  his  duties, 
and  if  so,  shall  he  discharge  that  duty  in  preference  to  that  which  rests 
upon  him  as  commander-in-chief?  The  answer  to  this  question  is  easy  ; 
for  if  the  Courts  can  in  any  one  instance  or  at  any  one  time  control  or 
direct  the  executive  in  the  performance  of  his  duties,  they  may  do  so 
in  every  instance  and  at  all  times.  We  need  not  waste  time  in  the 
attempt  to  prove  that  this  proposition  is  not  allowable  ;  that  the  Gov- 
ernor cannot  thus  be  placed  under  the  guardianship  and  tutelage  of  the 
Courts.  To  the  people,  under  the  methods  prescribed  by  law,  not  to 
the  Courts  is  he  answerable  for  his  doings  or  misdoings.  It  is  his  duty 
from  time  to  time,  "  to  give  to  the  General  Assembly  information  of 
the  state  of  the  Commonwealth,"  but  it  is  not  his  duty  to  render 
such  an  account  to  the  grand  jury  of  Allegheny  or  any  other  countj'. 
Whilst,  therefore,  the  motives  of  the  Court  of  Quarter  Sessions  in  grant- 
ing the  process  before  us,  are  not  to  be  lightly  impugned,  yet  we  have' 
no  doubt  it  exceeded  its  jurisdiction  in  attempting  to  interfere  with  the 
executive  prerogative.  Lei  the  attachment  be  set  aside} 

[The  dissenting  opinion  of  A&new,  C.  J.  (in  which  Sterrett,  J., 
ooncurred),  is  omitted.] 

1  As  the  Court  here  states,  on  the  trial  of  Aaron  Burr,  in  the  Circuit  Court  of 
the  United  States  at  Richmond,  in  1807,  Chief  Justice  Marshall  ordered  a  subpcsna 
duces  tecum  against  Thomas  Jefferson.  The  President,  in  a  letter  addressed  to  the 
government  counsel,  declined  to  obey  the  order,  while  offering  to  give  his  deposition  at 
Washington.  No  steps  were  taken  to  enforce  obedience  to  the  process.  It  should  be 
observed  that  in  the  preliminary  discussions  the  government  counsel  admitted  that  an 
ordinary  subpoena  might  issue  to  the  President.  The  Chief  Justice,  however,  in  decid- 
ing that  it  might  also  issue  for  the  production  of  documents,  gave  his  reasons  for 
thinking  that  the  admission  of  counsel  was  rightly  made.  See  1  Burr's  Trial  (Phila. 
1808),  pp.  114,  127,  131,  180  et  seq.,  249,  254.  As  to  this  opinion  and  action  of  the 
Chief  Justice  see  Miss.  v.  Johnsmi,  4  Wall.  475  (1866),  and  the  comments  of  Stanbery, 
Atty.-Gen.,  at  p.  483  :  "If  the  Court,  in  saying  that  the  President  was  amenable  to 
subpoena,  was  right,  the  Court  was  bound,  at  the  instance  of  the  defendant,  to  follow  it 
up  by  process  of  attachment  to  compel  obedience  to  its  lawful  order.  At  that  point, 
however,  the  Court  hesitated,  and  not  a  step  further  was  taken  towards  enforcing  the 
doctrine  laid  down  by  the  Chief  Justice.  It  then  became  quite  too  apparent  that  a  very 
great  error  had  been  committed.  I  say  a  very  great  error,  with  the  greatest  submis- 
sion to  the  great  Chief  Justice,  who,  on  circuit,  at  Nisi  Prius,  suddenly,  on  a  motion  of 
this  kind,  had  held  that  the  President  of  the  United  States  was  liable  to  the  subpoena 
of  any  Court  as  President." 

As  to  the  immunity  of  the  representatives  of  other  governments,  see  Wheaton's  Int. 
Law  (Dana's  ed.),  ss.  225,  226,  and  notes  125  and  129.  — Ed. 
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Knowles  V.  The  People.  15  Mich.  408  (1867).  C.  A.  Stacy, 
for  plaintiff  in  error.  W.  L.  Stoughton,  Attorney-General,  for  the 
people.  Campbell,  J.  Defendant  was  convicted  in  the  Circuit  Court 
for  the  count3'  of  Lenawee  of  a  charge  of  larcenj',  in  stealing  cattle. 
The  conviction  was  had  upon  the  testimonj'  of  Matthew  McEvoj',  who 
swore  that  he  and  the  defendant  committed  the  crime.^.  .  . 

Defendant  having  introduced  testimony  tending  to  prove  that  he  was 
at  home  at  the  time  when  the  larcenj'  was  said  to  have  been  committed, 
and  there  being  evidence  tending  to  show  that  his  wife  was  at  home  at 
the  same  tim«,(the  Court  refused  to  instruct  the  jur3-  that  they  had  no 
right  to  congmer  the  omission  of  defendant  to  call  her  as  a  witness,  nor 
to  allow  the  omission  to  prejudice  him  in  their  deliberation^  and,  on  the 
contrary-,  instructed  them  that  such  neglect  might  be  tSfsen  into  con- 
sideration against  hiim' 

There  is  no  doubt  "Snat  a  jurj'  may  regard  with  suspicion  a  failure  of 
a  party  to  produce  testimony  v^hich  is  in  his  power,  and  which  would 
throw  light  upon  matters  left  without  other  proper  evidence.  But  this 
rule  has  never  been  applied  to  those  cases  where  the  law,  on  grounds  of 
public  p^e5',  has  established  privileges  against  being  compelled  to  pro- 
duce it.  Q[t  is  well  settled  that  where  a  man  avails  himself  of  his  privi- 
lege to  decline  answering  questions,  no  unfavorable  inference  can  be 
allowed  to  be  drawn  from  his  silence^  and  in  Came  v.  Litchfield,  2 
Mich.  340,  the  refusal  of  the  CircuitCourt  to  prevent  counsel  from 
commenting  on  such  a  claim  of  privilege,  was  held  to  be  sufficient 
ground  for  reversing  a  judgment.  Our  statute,  in  changing  the  common- 
law  rule  concerning  the  testimonial  incapacities  of  husband  and  wife,  has 
not  made  them  competent  witnesses  for  or  against  each  other  without 
^restriction,  but  has  prohibited  either  from  testifying  without  the  consent 
of  the  other,  and  from  divulging  mutual  confidences  without  mutual 
consenh  It  is  very  manifest  that  the  rule  which  prevents  a  wife  from 
being  compelled  to  testify  against  her  husband,  is  based  on  principles 
which  are  deemed  important  to  preserve  the  marriage  relation  as  one  of 
full  confidence  and  affection,  and  that  this  is  regarded  as  more  impor- 
tant to  the  public  welfare  than  that  the  exigencies  of  lawsuits  should 
authorize  domestic  peace  to  be  disregarded,  for  the  sake  of  ferreting 
out  some  fact  not  within  the  knowledge  of  strangers.  If  the  omis- 
sion to  call  a  wife  upon  the  stand  is  to  be  treated  as  warranting  the 
conclusion  that  her  testimony  would  be  adverse,  then  the  privilege  is 
entirely  destroj-ed,  and  she  will  have  to  be  called  at  all  events.  The 
power  of  declining  to  call  such  a  witness  is  not  reserved  to  protect  from 
awkward  disclosures,  but  out  of  respect  to  the  better  feelings  of  humanity, 
which  impel  all  right-minded  persons  to  shrink  from  any  needless  ex- 
posure to  the  ordeal  of  a  public  examination,  of  persons  who  would  be 
unnatural  and  unworthy  if  they  did  not  feel  a  very  strong  bias  in  favor 
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of  their  consorts.  The  law,  in  permitting  husbands  and  wives  to  testify 
on  behalf  of  each  other,  cannot  have  contemplated  that  any  moral  coer- 
cion should  enable  others  to  force  them  into  the  witness  box.  Lord 
Mansfield,  in  Jilatch  v.  Archer,  Cowp.  63,  admitting  the  general  rule 
that  an  omission  to  produce  accessible  evidence  is  suspicious,  declared 
that  it  would  have  been  very  improper,  without  necessity,  to  call  a  son 
in  a  case  where  his  father  was  interested,  and  held  that  the  principle 
did  not  apply  to  such  a  state  of  things.  Yet  a  son  was  always  com- 
petent for  any  partj-.  But  the  relation  of  husband  and  wife  has  always 
been  held  as  one  which  should  not  be  exposed  to  any  needless  influ- 
ences which  might  interfere  with  the  most  unreserved  confidence  and 
se<aip%-. 

jjjie  Court  should  not  permit  counsel  to  comment  on  the  failure  to 
produce  such  a  witness,  and  should  not  allow  the  jury  to  give  it  any 
prejudicial  weigh^  In  the  present  case,  there  was  peculiar  impropiiety 
in  doing  so,  insEsmuch  as  the  testimony,  if  given,  could  have  been  but 
cumulative.  There  are  no  degrees  in  parol  evidence,  and  there  is  no 
rule  which  requires  a  fact  to  be  proved  bj-  more  than  one  witness,  ex- 
cept in  case  of  some  peculiar  offences.  'But  the  main  objection,  and  the 
only  one  urged,  rests  upon  the  impropriety  of  putting  such  a  coercive 
influence  upon  parties  as  to  compel  them  to  do  what  the  law  leaves 
optional,  and  to  make  it  incumbent  on  tliem  to  sacrifice  the  restraints 
of  delicacy  and  affection,  or  stand  convicted  by  a  forced  implied 
confession. 

The  ruling  was  erroneous,  and  the  judgment  must  be  reversed,  and  a 
new  trial  granted. 

The  other  Justices  concurred. 


Beach  v.  U.  S.,  46  Fed.  Eep.  754  (C.  C.  N.  D.  Cal.,  1890).  On  Writ 
of  Error  from  District  Court.  S.  M.  Buck  and  A.  P.  Van  Duzer,  for 
plaintiflT  in  error.  John  T.  Carey,  for  the  United  States.  Before 
Field,  Justice,  and  Sawyer,  Circuit  Judge.  Field,  J.  "We  are  clear 
that  the  Court  below  erred  in  allowing  the  district  attorney  to  argue 
to  the  jury  that  the  refusal  of  Marks  to  answer  certain  questions  on 
the  ground  that  his  answers  might  criminate  himsel4^as  a  circum- 
stance to  be  considered  by  them  in  making  up  their  verdict]) that 
they  had  a  right  to  consider  whether  it  was  not  his  real  object  to  pro- 
tect the  defendant,  and  not  himself;  and  that,  "  if  he  was  thus  particu- 
lar to  protect  the  defendant,"  it  must  have  been  from  a  knowledge  that 
his  answers  might  criminate,  not  himself,  but  the  defendant.  It  was 
also  error  in  the  Court,  while  stating  generally  to  the  jury  that  the  re- 
fusal of  Marks  to  answer  could  not  be  considered  as  evidence  against- 
the  defendant,  to  accompany  the  statement  -with  the  charge  that  it  was 
a  fact  in  the  case  from  which  the  district  attorney  had  a  right  to  argue 
that  the  refusal  was  not  to  save  himself,  but  to  save  the  defendant ; 
that  he  had  a  right  to  argue  from  the  character  of  the  questions  put,  and 
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the  persistent  refusals  of  the  witness  to  answer  anj-  of  them,  and  from 
the  fact  that  it  was  not  apparent  to  any  one  how  the  answers  to  the 
questions,  or  to  some  of  them,  could  criminate  him,  "  that  his  real  ob- 
ject was  to  protect  Mr.  Beach,  and  not  himself;  and  that,  when  he  was 
so  particular  to  protect  Mr.  Beach,  it  must  have  been  from  the  knowl- 
edge that  his  answers  might  criminate  him  ;  "  that  this  was  a  question 
of  inference  and  argument ;  and  that  the  inference  to  be  drawn  from  it, 
and  how  important  it  was  in  determining  the  main  issue  in  the  case,  was 
for  the  jurj-  to  decide.  The  refusal  of  the  witness  to  answer  the  ques- 
tions, if  he  thought  his  answers  would  criminate  himself,  was  his  con- 
stitutional right,  which  the  defendant  could  not  control,  and  no  inference 
should  have  been  permitted  to  be  drawn  against  the  defendant  because 
of  the  assertion  by  the  witness  of  this  right  to  protect  himself  Marks 
was  called  by  the  government.  If  he  had  testified,  his  testimony  might 
have  been  in  favor  of  the  defendant,  though  criminating  himself.  It 
might  have  entirely  exonerated  the  defendant.  To  infer'  that  the  very 
opposite  would  have  been  or  might  have  been  the  effect  of  his  testimony 
had  it  been  given,  was  unwarranted.  The  intimation  even  that  any 
such  inference  was  justifiable,  as  plainly  is  to  be  drawn  from  the  charge 
of  the  Court,  and  its  permission  to  allow  the  district  attorney  to  argue 
to  that  effect  to  the  jury,  was  calculated  to  work  injustice  to  the  defend- 
ant, and  to  lead  the  jury  to  yield  to  suggestions  and  suppositions  rather 
than  to  the  actual  evidence  in  the  case.  Qj;  would,  indeed,  be  strange 
doctrine  that  any  one  could  be  found  guiltj',  or  even  that  his  guUt  could 
be  seriously  debated,  because  another  part}',  called  as  a  witness,  who 
had  no  relations  and  was  not  a  conspirator  with  him,  or  charged  in  the 
same  indictment,  had  refused  to  testify  in  order  to  protect  himself  J 
There  is  neither  reason  nor  authority  for  any  such  doctrine.  For  these 
errors  the  judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial.' 


Paddock  v.  Forrester  et  al.,  3  Scott  n.  s.  715,  732  (1841).  .  .  .  Seve- 
ral witnesses  were  called  on  the  part  of  the  plaintiff  to  show  the  value  of 
the  land  upon  which  the  alleged  trespasses  were  committed,  and  what 
would  be  a  reasonable  compensation  for  the  surface  damage  ;  and  the 
following  correspondence  was  offered  in  evidence  for  the  purpose  of 
showing  that  a  reasonable  compensation  had  been  demanded  and 
refused :  — 

A  letter,  dated  the  3d  October,  1838,  from  the  plaintiff  to  Mr. 
Lowndes,  the  agent  of  Earl  Granville  — 

"Sir,  —  The  trespass  done  by  the  Right  Hon.  Earl  Granville  at 
Shelton  Colliery  upon  the  surface  of  my  land,  I  require  at  the  rate  of 

1  And  so  where  a  party  claims  his  privilege  when  his  solicitor  is  on  the  stand. 
Wentworth  v.  Lloyd,  10  H.  L.  C.  589.  In  this  case  the  solicitor  was  in  fact  put  on 
by  the  adversary  of  the  client,  although  the  fact  is  not  remarked  upon  in  the  case  as 
reported  in  the  House  of  Lords  ;  see  32  Beav.  pp.  473-474. — Ed. 
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£7  per  annum,  wbieh  sum  I  consider  far  below  the  real  value  ;  and  for 
each  pit-eye  12s.  per  annum  :  and  this  I  offer  to  j'ou  to  put  an  end  to 
further  disputes ;  but  the  above  I  offer  without  prejudice,  in  case  it  is 
not  agreed  to." 

Eeply  of  Mr.  Lowndes,  the  .Earl's  agent,  of  the  following  day  :  — 

"Sir, — The  demand  you  make  for  the  rent  of  your  land  used  by 
Lord  Granville  in  his  works  is  so  ridiculously  high  that  I  have  no  hesi- 
tation in  refusing  to  give  it.  The  matter  must  therefore  be  decided  by 
arbitration.  Mr.  Bowers  will  act  for  Lord  Granville,  and  you  will  send 
the  name  of  the  person  you  appoint  as  your  referee.  The  proper  bond 
of  arbitration  shall  be  prepared.'' 

On  the  part  of  the  defendants  it  was  objected,  that  the  plaintiff's  letter 
of  the  3d  October  being  without  prejudice,  inasmuch  as  it  would  not 
be  evidence  against  him,  neither  could  that  letter  or  the  reply  thereto 
be  used  as  evidence  for  him  ;  and  that  a  demand  "  without  prejudice  " 
was  no  demand  at  all. 

For  the  plaintiff  it  was  insisted  that  the  correspondence  was  clearly 
evidence  of  a  demand  and  refusal. 

TiNDAL,  C.  J.  It  is  of  great  consequence  that  parties  should  be  un- 
fettered by  correspondence  entered  into  upon  the  express  understand- 
ing th^t  it  is  to  be  without  prejudice.  And  it  would  be  hard  indeed  to 
hold  that  a  letter  which  is  stated  to  be  written  without  prejudice  is  ad- 
missible in  evidence  because  the  same  terms  are  not  adopted  in  the 
reply.  When  used  in  the  letter  containing  the  offer,  the  words  "  with- 
out prejudice  "  must  cover  the  whole  correspondence. 

CoLTMAN.  J.  It  is  of  the  utmost  importance  that  parties  should  have 
the  opportunity  of  free  communication  without  prejudice  ;  and  I  should 
be  sorry  to  hold  anj-thing  that  might  be  in  the  slightest  degree  calcu- 
lated to  embarrass  or  discourage  the  practice. 

Erskine,  J,,  signified  his  concurrence,  and  the  correspondence  was 
accordingly  rejected.' 

1  And  so  Borne  Ins.  Co.  v.  Bait.  Wareh.  Co.,  93  U.  S.  527,  548.  In  Williams  v. 
Thomas,  2  Dr.  &  Sm.  p.  37  (1862),  "Mr.  Osborne  Morgan,  on  tlie  question  of  costs, 
referred  to  a  letter  which  had  been  written  before  bill  filed,  by  the  defendant's  solicitor, 
offering,  '  without  prejudice  on  her  behalf,'  to  compromise  the  action  on  the  terms 
now  imposed  by  the  Court  ;  and  he  cited  Woodward  v.  Eastern  Counties  Railway,  1 
Jur.  N.  s.  899,  where  a  letter  in  such  terms  had  been  allowed  to  be  read. 

"  Mr.  Glasse  objected,  that  the  letter  being  expressed  to  be  '  without  prejudice,'  the 
Court  would  not  allow  It  to  be  read,  and  in  support  of  the  objection  referred  to  ffoghton 
V.  Hoghton,  15Beav.  278  ;  Paddock  v.  Forrester,  3  Mann.  &  Gr.  903. 

"  The  Vice-Chanoellor  said  he  considered  that  the  terms  '  without  prejudice*  con- 
tained in  the  letter  meant  that  the  writer  of  it  must  not  be  prejudiced  by  it.  He  did 
not  think  it  at  all  followed  that  if  a  person  wi'ote  a  letter  'without  prejudice'  it  was 
not  competent  for  him  to  use  it,  although  it  could  not  be  used  aga,inst  him.  In  the 
present  case,  the  defendant's  solicitor  wrote  to  say  that  the  property  was  very  small, 
and  in  order  to  avoid  the  expense  of  litigation,  he  would  settle  it  upon  certain  terms, 
but  without  prejudice,  meaning  without  prejudice  to  any  right  he  might  have.  That 
was  a  honafide  offer  of  the  terms  which  had  now  been  imposed  by  the  Court,  and  under 
those  circumstances  the  jilaiutilf  must  pay  the  costs  of  the  suit."  —  Ed. 
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Dickinson  v.  Dickinson,  9  Met.  471  (1845).  In  an  action  of  trover 
for  a  colt,  the  plaintiff,  at  tlie  trial  in  the  Court  of  Common  Pleas,  be- 
fore Gushing,  J.,  offered  evidence  tending  to  prove  that  the  colt  was  a 
foal  of  his  mare,  and  was  placed  by  hira  on  a  farm  occupied  bj'  Eli  and 
Charles  Dickinson,  and  was  constantly  kept  there  until  the  7th  of 
August,  1843,  the  day  of  the  alleged  conversion  by  the  defendant. 

The  defendant  claimed  property  in  the  colt  by  virtue  of  a  bill  of  sale 
thereof,  for  a  valuable  consideration,  made  to  him  bj-  said  Charles 
Dickinson,  and  offered  evidence  tending  to  prove  that  prior  to  said 
7th  of  August,  the  plaintiff  had  sold  the  colt  to  said  Charles. 

The  plaintiff,  to  rebut  this  evidence,  offered  said  Charles  as  a  wit- 
ness, who  testified  that  he  never  bought  the  colt  of  the  plaintiff,  and 
never  was  the  owner  thereof.  The  defendant  objected  to  the  admission 
of  this  testimonj',  on  the  ground  of  the  incompetencj*  of  the  witness 
to  contradict  the  bill  of  sale  executed  hy  him ;  but  the  objection  was 
overruled. 

The  plaintiff  also  offered  W".  Billings  as  a  witness,  who  testifled,  that 
on  the  day  of  the  trial,  he  and  one  Cook,  who  was  a  witness  for  the 
defendant,  "  tried  to  get  the  parties  together,  in  a  room  in  the  court- 
house, to  settle  the  case  ;  "  and  that  the  parties,  with  Cook  and  the  wit- 
ness, went  into  a  room  for  that  purpose ;  and  that  the  plaintiff,  while 
there,  said  he  "  liked  the  colt  and  should  be  glad  to  have  it ; "  and  that 
the  defendant  said  in  reph-,  "  I  sold  the  colt  about  four  weeks  after  I 
got  it."  That  the  plaintiff  said  to  the  defendant,  "  I  demanded  the 
colt,  you  recollect,"  and  the  defendant  answered,  "  Yes."  That  some- 
thing more  was  said  about  a  settlement,  and  the  plaintiff  said  to  the 
defendant,  "  I  suppose  you  would  do  better  by  me  than  you  offered 
yesterday;"  and  that  the  defendant  then  said,  "  I  wish  that  Billings 
and  Cook  would  leave  tbe  room,  before  I  talk  further  about  it ; "  where- 
upon the  witness  and  Cook  left  the  room.  To  this  testimony  the  de- 
fendant objected  ;  but  the  objection  was  overruled. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions  to  the  aforesaid  rulings. 

Ashmun  and  DicTcinson,  for  the  defendant. 

Forbes,  for  the  plaintiff. 

Dewey,  J.  ...  A  further  objection  is  taken  to  the  competency  of 
certain  evidence  offered  \>y  the  plaintiff,  and  derived  from  the  declara- 
tions and  admissions  of  the  defendant.  The  objection  relied  on  is,  that 
these  admissions  were  made  pending  a  treaty  between  the  parties  for  a 
compromise  of  the  matter  in  litigation  in  the  present  suit.  The  rules 
of  evidence  exclude,  to  some  extent,  and  under  certain  circumstances, 
the  declarations  and  admissions  of  a  party.  Thus,  the  more  fully  to 
protect  the  rights  of  parties  litigating,  all  their  communications  with 
counsel  are  held  to  be  privileged.     Evidence  of  this  character  has 
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always  been  excluded,  and  the  rule  has  been  so  broad  as  to  exclude 
all  admissions  thus  made.  Another  instance  of  exclusion,  of  testimony 
is  that  of  an  offer  of  one  pavtj-  to  another  to  pay  a  sum  of  money, 
or  other  valuable  consideration,  with  a  view  to  a  compromise  of  the 
matter  in  controversy.  It  must  be  permitted  to  men  to  endeavor  to 
buy  their  peace,  without  being  prejudiced  by  a  rejection  of  their  offers. 
Hence,  evidence  of  such  offers  or  proposals  is  irrelevant,  and  they  are 
not  to  be  taken  as  admissions  of  the  legal  liability  of  the  party  making 
them.  But  here  a  distinction  exists  between  the  cases  of  an  offer  to 
paj-  money  to  settle  a  controversy,  and  an  admission  of  particular  facts, 
connected  with  the  case,  made  bj-  a  party  pending  a  negotiation  for  a 
compromise.  The  more  convenient  rule  might  have  been  that  which  is 
applicable  to  communications  between  client  and  attorney,  excluding, 
as  testimony,  everj'thing  communicated  in  this  relation ;  which  rule,  if 
applied  iiere,  would  exclude  every  admission  made  during  the  interview 
which  was  had  for  such  compromise.  To  some  extent  this  rule  was  at- 
tempted to  be  introduced,  excluding  all  admissions  of  the  parties,  even 
admissions  of  particular  facts,  wliere  it  appeared  that  they  were  ex- 
pressly stated  at  the  time  "  to  be  made  without  prejudice."  But  the 
exception  was  soon  introduced,  that  the  evidence  was  competent  where 
it  was  the  admission  of  a  collateral  fact.  Waldridge  v.  ICarudson,  1 
Esp.  R.  143.  And  the  rule  seems  now  very  generally  settled,  and  sanc- 
tioned by  authority,  that  evidence  of  the  admission,  by  a  part}-,  of  any 
independent  fact,  is  admissible,  though  made  under  treaty  of  compro- 
mise. Greenl.  on  Ev.  s.  192.  It  has  been  directly  so  held  in  this 
Commonwealth,  in  the  cases  of  Marsh  v.  Gold,  2  Pick.  290,  and  Ger- 
rish  V.  Sweetser,  4  Pick.  374.  To  these  authorities  may  be  added 
Fidler  v.  Hampton,  5  Conn.  416;  Murray  v.  Coster,  4  Cow.  635. 
Sanhorn  v.  JVeilson,  4  N.  H.  501.  .  .  . 

Meceptions  overruled.^ 


TOMLINE  V.  TYLER. 
Eefore  the  Judges  fok  the  Trial  of  Election  Petitions.     1881. 

[Reported  44  L.  T.  Mep.  N.  s.  187.]'^ 

Matthews,  Q.  C,  and  A.  L.  Smith,  appeared  for  the  petitioner. 

Waddy,  i^.  C,  and  S.  Temiant,  were  for  the  respondent. 

The  respondent's  counsel  asked  the  Court  to  order  the  production  by 
the  post-offlce  of  telegraph  messages  specified,  which  were  then  admit- 
ted by  the  post-offlce  authorities  to  be  in  existence.  A  telegram  from 
the  post-offlce  authorities  to  Lush,  J.,  said  that  the  telegrams  in  ques- 
tion could  be  sent  from  the  General  Post-Offlce  to  the  local  postmaster 
for  production  to  the  Court  if  the  Court  desired  it,  but  also  called  the 

1  See  Staph.  Dig.  Ev.  (Chase's  ed.),  Art.  20,  note.  Kurtz  v.  Spence,  57  L.  J.  Ch. 
238 Ed. 

'  A  part  of  the  case  is  omitted. 
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attention  of  tlie  Court  to  the  Taunton  Case,  2  O'M.  &  H.  72,  in  which 
Bramwell,  B.,  decided  that  the  postmaster  could  not  be  compelled  to 
produce  telegrams.  A.  L.  Smith,  without  objecting  to  the  production 
of  the  telegrams,  referred  to  the  Stroud  Case,  2  O'M.  &  H.  110.  Ten- 
tiant  referred  to  iha  Bolton  Case,  2  O'M.  &  H.  139,  in  which  production 
had  been  ordered  by  the  Court  after  taking  time  to  consider  the  question. 

Lush,  J.,  said  that  he  must  consider  the  Bolton  Case  as  overruling 
the  decision  in  the  Stroud  Case,  which  was  not  a  considered  judgment, 
but  a  judgment  at  the  moment.  He  could  not  follow  Bramwell,  B.'s, 
reasoning  on  either  ground.  Bramwell,  B.,  seemed  to  think  that  there 
was  a  strong  analogy  between  compelling  an  officer  of  the  post-offlce  to 
produce  a  telegram,  and  compelling  a  clerk  in  a  counting-house  lo  pro- 
duce his  master's  ledger.  According  to  his  mind  there  was  no  analogy 
whatever  between  the  two  cases,  because  in  one  the  master  himself 
could  be  subpoenaed,  but  in  the  other  the  Queen  could  not  be  sub- 
poenaed. With  regard  to  the  other  ground,  that  it  would  be  the  means 
of  producing  a  disclosure  of  matters  which  the  law  held  confidential, 
such  as  communications  between  solicitors  and  clients,  and  certain 
communications  between  husband  and  wife,  that  was  a  question  to  be 
determined  when  the  telegram  was  shown  to  the  judge ;  but  it  was  not 
an  argument  against  its  production  by  the  post-olfice  authorities.  It 
was  an  argument  against  its  being  put  in,  if  when  it  was  produced  the 
judge  saw  it  was  of  a  confidential  character.  It  appeared  to  him  that 
the  legislature,  when  they  transferred  the  telegrams  to  the  post-office, 
intended  that  the  public  should  be  just  as  well  off  as  they  were  before, 
when  they  could  always  compel  a  telegraph  companj'  to  produce  the 
telegrams,  just  as  they  could  compel  any  person  to  produce  a  letter. 
He  therefore  thought  that  the  decision  of  Bramwell,  B.,  was  really 
overruled  in  the  latter  ease,  and  that  the  Court  was  quite  authorized  to 
require  the  production  of  the  telegrams.  The  statute  contemplated  that 
an  order  should  be  made,  and  the  telegrams  must  be  produced. 

Manisty,  J.,  said,  if  the  telegrams  were  needed  for  the  purpose  of 
proving  some  step  in  a  prosecution  for  illegal  acts,  he  could  not  doubt 
that  they  would  be  and  ought  to  be  produced.  Really  they  were  pri- 
vate telegrams,  not  communications  with  the  Government.  The  post- 
office  was  appointed  as  the  place  where  they  were  to  be  deposited  from 
time  to  time,  but  they  were  very  different  from  State  communications. 
If  again  the  production  was  required  for  tlie  purpose  of  revealing  how  a 
man  had  voted,  the  officer  having  charge  of  them  might  say  that  he 
ought  not  to  produce  them,  because  that  would  be  violating  the  Ballot 
Act,  and  disclosing  the  name  of  the  candidate  for  whom  the  person 
voted  ;  but  in  this  case  the  officer  made  no  objection  ;  he  was  willing  to 
send  them  if  the  judges  wished  him  to  do  so,  and  therefore  he  had  not 
the  slightest  difficulty  in  requesting  that  they  should  be  sent.^ 

1  And  so  Tfice's  Case,  20  L.  T.  Reji.  N.  s.  421  (1869)  ;  Seinsler  v.  Freedman,  2 
Pars.  Sel.  Cas.  274  (Pa.  1851)  :  State  v.  Litchfield,  58  Me.  267  (Hid);  Ex  parte  Brmmi, 
72  Mo.  83  (1880).  See  Mr.  Henry  Hitchcock's  valuable  paper  on  "  The  Inviolability 
of  Telegrams,"  In  5  So.  Law  Rev.  n.  s.  473  (1879).  —  Ed. 
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REGINA   V.   KINGLAKE. 
Queen's  Bench.     1870. 

[Bep(yrted  11  Cox  0.  C.  499.] 

This  was  an  application  for  a  rule  at  the  instance  of  the  defendant, 
calling  upon  the  Attorney-General  to  show  cause  why  a  new  trial  should 
not  be  had  therein,  and  why  a  verdict  should  not  be  entered  for  the 
defendant  upon  the  second  and  third  counts  of  the  information. 

The  facts  were  as  follows  :  The  Attornej^-General  had  filed  an  infor- 
mation against  Dr.  Hamilton  Kinglake  and  Mr.  Henry  Lovibond  for 
certain  misdemeanors  connected  with  the  last  parliamentary  election  for 
the  borough  of  Bridgewater. 

The  information  contained  four  counts, —  1  st,  for  bribery ;  2nd,  for  a  con- 
spiracy to  bribe ;  3rd,  for  a  conspiracy  corruptly  to  expend  £500  in  bribery ; 
4th,  for  a  conspiraoj'  to  advance  .£600  for  the  purposes  of  corruption. 

As  far  as  regarded  Mr.  Lovibond,  the  Attornej'-General  had,  in  conse- 
quence of  the  expression  of  the  opinion  of  the  Court  of  Queen's  Bench 
in  Hsff.  V.  Price  and  others,  Ex  parte  Lovibond,  22  L.  T.  Eep.  n.  s. 
12,  abstained  from  further  proceeding  against  him,  and  the  information 
stood  for  trial  against  Dr.  Kinglake  alone. 

At  the  trial  at  the  last  assizes  at  Taunton,  before  Hannen,  J.,  the 
Crown  called  Mr.  Lovibond  as  a  witness  ;  but  upon  being  sworn  he  de- 
clined to  give  evidence,  on  the  ground  that  his  name  was  still  included 
in  the  information  ;  and  that  two  actions  were  pending  against  him  for 
penalties  for  bribery  at  the  said  election.  Upon  this  it  was  announced 
by  the  Solicitor-General  that  a  nolle  prosequi  had  been  entered  as  to  Mr. 
Lovibond,  and  a  free  pardon  was  at  the  same  time  handed  to  him.  He 
still  declined  to  give  evidence,  alleging  that  a  pardon  would  be  no  pro- 
tection to  him  against  the  actions.  The  question  having  been  argued, 
and  the  14  &  15  Vict.  c.  99,  s.  3 ;  17  &  18  Vict.  c.  102,  ss.  3,  14,  35 ; 
and  the  26  &  27  Vict.  c.  29,  ss.  5  and  7,  referred  to,  the  learned  judge 
held  that  Mr.  Lovibond  was  compellable  to  give  evidence,  and  he  gave 
his  evidence  accordingly,  without  which,  as  was  admitted,  no  case  could 
have  been  made  out  against  Dr.  Kinglake.  The  jury  returned  a  gen- 
eral verdict  of  "  guilty." 

Sir  J.  Karslake,  Q.  C.  ( Charles  and  H.  Elnglake  with  him),  now 
moved  for  a  new  trial. 

CocKBURN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  An  objection  is  taken  by  Sir  John  Karslahe  that  Mr.  Lovi- 
bond, whose  evidence  was  essential  to  this  conviction,  was,  under  the 
circumstances,  not  bound  to  give  evidence,  but  that,  having  been  com- 
pelled to  do  so,  his  evidence  was  improperly  received.  Now,  in  the 
liist  place,  I  am  not  satisfied  that  he  had  any  such  privilege  as  he 
claimed,  my  strong  opinion  being  that  none  such  existed,  and  that  he 
was  compellable  to  give  the  evidence  required  of  him.      It  is  admitted 
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that  the  pardon  protected  him  against  any  criminal  proceeding  ;  but  it 
is  said  that  it  affords  him  no  protection  against  actions  for  penalties, 
and  that  there  are  actions  now  pending  against  him.  I  entertain  very 
great  doubt  whether  the  privilege  of  a  witness  extends  to  not  answering 
questions  which  may  be  used  against  him,  not  in  a  criminal  proceeding 
but  in  an  action  for  penalties.  But  it  is  not  necessary  for  me  to  rest 
™3'  judgment  upon  that  ground,  for  I  desire  to  place  it  upon  a  wider 
basis.  I  am  of  opinion  that  Mr.  Lovibond  was  the  only  party  who 
could  take  any  exception  to  his  answering ;  and  that  the  privilege  of 
refusing  to  be  examined  cannot  be  taken  advantage  of  bj'  any  other 
party.  By  refusing  to  be  examined,  the  witness  may  have  exposed 
himself  to  imprisonment  for  contempt,  or  to  a  fine.  But  that  merelj' 
concerns  the  witness  himself.  If  he  chooses  to  give  his  evidence  volun- 
tarily it  would  be  perfectly  good  evidence,  and  it  would  not  be  illegal 
evidence  in  any  sense  whatever,  and  there  could  be  no  cause  of  com- 
plaint. If  so,  what  difference  does  it  make  that  he  has  given  his  evi- 
dence in  consequence  of  some  coercion  which  has  been  put  upon  him  ? 
I  can  see  no  reason  for  saying  that  when  the  witness  is  compelled  to 
answer,  although  he  might  have  objected,  that  is  a  ground  of  objection 
on  the  part  of  either  of  the  litigants. 

Blackburn,  J.,  after  referring  to  the  section  of  the  statute  and  ex- 
pressing an  opinion  that  the  witness  was  bound  to  give  evidence,  said  :  ■ 
But  assuming  that  my  brother  Hannen  was  wrong,  and  that  some  in- 
justice was  done  to  Mr.  Lovibond,  there  was  no  injustice  done  to  the 
defendant.  The  privilege  is  that  of  the  witness,  and  if  he  waives  it  it 
is  his  own  affair.  But  if,  instead  of  giving  his  evidence  voluntarily,  he 
gives  it  under  compulsion,  what  is  the  difference?  The  party  in  the 
suit  is  not  injured.  The  only  case  cited  upon  this  point  is  Doe  d.  £!arl 
of  Egremont  v.  Date,  3  Q.  B.  609.  But  granting  that  a  wrong  was  done 
to  the  witness,  it  is  a  ground  of  complaint  for  him  and  no  one  else. 

Mellor,  J.  I  am  entirely  of  the  same  opinion  upon  the  last  ground. 
It  is  clear  that  if  Mr.  Lovibond  had  made  no  objection  his  evidence 
would  have  been  receivable,  and  it  really  can  make  no  difference  that 
he  objected  and  was  compelled  to  give  his  evidence. 

Hannen,  J.,  concurred.  Rule  refused} 

1  And  so  Marstmo  v.  Dowries,  T  A.  &  E.  31  ;  Cloyes  v.  Thayer,  3  Hill,  564  :  Clark 
V.  Reese,  35  Cal.  89  ;  State  v.  Foster,  23  N.  H.  348.  But  compare  Com.  v.  Kimball, 
24  Pick.  p.  369,  per  Shaw,  C.  J.  :  — 

"  It  was  also  contended  on  the  part  of  the  government,  that  whether  the  objection 
was  rightly  or  wrongly  overruled,  it  affected  the  rights  of  the  witnesses  only,  and  the 
defendant  could  take  no  advantage  of  it.  But  we  think  it  would  he  difficult  to  main- 
tain this  position.  If  the  evidence  was  incompetent  and  the  objections  seasonably 
taken  by  the  proper  pirty  and  by  law  ought  to  have  been  sustained,  it  could  not  be 
held  that  the  verdict  was  supported  by  legal  evidence.  But  we  are  of  opinion,  that  the 
objection  was  properly  overruled,  a:id  that  the  answer  to  the  question  had  no  tendency 
to  charge  the  witness  with  a  crime,  or  to  constitute  a  link  in  a  chain  of  evidence  tend- 
ing to  that  result." 

With  this  are  Com.  v.  Shaw,  4  Oush.  594,  and  State  v.  Hopkins,  23  Wis.  p.  319;  and 
so,  per  CoLERiDnK,  .1.,  and  Lord  Djsnman,  C.  J.,  in  Doe  d.  ilgremont  v.  Date,  3  Q.  B. 
pp.  611,  615. —  Ed. 
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SECTION  III. 

REFRESHING  AND    SUPPLEMENTING  RECOLLECTION. 

Sandwell  V.  Sandwell,  Comb.  445  (1697).  Case  for  scandalous 
•words.  Holt,  C.  J.,  said  :  "  Where  a  witne.ss  swears  to  a  matter,  be 
is  not  to  read  a  paper  for  evidence,  though  be  may  look  upon  it  to  re- 
fresh his  memory ;  but  if  he  swears  to  words,  he  may  read  it,  if  be 
swears  he  presently  committed  it  to  writing,  and  that  those  are  the  very 
words."  ^ 


Blandt's  Case,  18  How.  St.  Tr.  1138  (1752).  [Dr.  Addington,  an 
expert,  in  a  case  of  poisoning,  questioned.]  "When  was  his  body 
opened?  —  On  Thursday,  in  the  afternoon,  August  the  loth.  What  ap- 
peared on  opening  it?  —  I  committed  the  appearances  to  writing,  and 
should  be  glad  to  read  them,  if  the  Court  will  give  me  leave.  Then 
the  Doctor,  on  leave  given  by  the  Court,  read  as  follows  "  [a  detailed 
statement].  " 


BuRROUGH  V.  Martin,  2  Camp.  112  (1809).  In  an  action  on  a 
charter-party,  a  witness  was  called  to  give  an  account  of  the  voyage, 
and  the  log-book  was  laid  before  him  for  the  purpose  of  refreshing  his 
memory.  Being  asked  whether  he  had  written  it  himself,  he  said,  that 
he  had  not,  but  that  from  time  to  time  he  examined  the  entries  in  it 
while  the  events  recorded  were  fresh  in  his  recollection,  and  that  be 
always  found  the  entries  accurate. 

The  Attorney- General  contended,  that  the  witness  could  make  no 
use  of  the  log-book  during  his  examination,  notwithstanding  his  former 
inspection  of  it,  and  that  the  only  case  where  a  witness  could  refer  to  a 
written  paper  for  the  purpose  of  giving  evidence,  was  where  he  had 
actually  written  it  himself,  and  had  thus  the  surest  means  of  knowing 
the  truth  of  its  contents. 

Lord  Ellenborough.  If  the  witness  looked  at  the  log-book  from 
time  to  time,  while  the  occurrences  mentioned  in  it  were  recent,  and 
fresh  in  his  recollection,  it  is  as  good  as  if  he  had  written  the  whole 
with  his  own  hand.  This  collation  gave  him  an  ample  opportunitj'  to 
ascertain  the  correctness  of  the  entries,  and  he  may  therefore  refer  to 

'  And  so  Maxwell  v.  Wilkinson,  113  U.  S.  p.  658.  —  En. 

"  So  at  the  ti-ial  of  Professor  Webster,  for  the  murder  of  Dr.  Parkman,  an  expert  wit- 
ness, Dr.  Jeffries  Wyman,  introduced  a  long  catalogue  of  tlie  bones  found  in  the  ashes 
of  Dr.  Webster's  furnace.  Trial  of  Webster  [Bemk) ,  91.  And  see  Culver  v.  Marks, 
122  Ind.  p.  566 ;  Colh  v.  Boston,  109  Mass.  p.  141.  —  Ed. 
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these,  on  the  same  principle  that  witnesses  are  allowed  to  refresh  their 
memory  by  reading  letters  and  other  documents  which  they  themselves 
have  written. 

The  witness  was  then  asked,  under  his  lordship's  sanction,  first, 
Whether  he  saw  an  entry  of  23rd  June,  1808,  at  a  time  when  he  had  a 
memory  of  the  fact  stated  in  it?  and  secondly,  Whether,  looking  at  the 
entry,  he  could  now  state  positivelj-,  upon  his  oath,  when  the  ship  ar- 
rived at  her  port  of  destination  ? 

Garrow,  Park,  and  Ahhott  for  the  plaintiff.  The  Attorney-  General 
and  Marryat,  for  the  defendant. ' 


STATE  V.  RAWLS. 

CONSTITDTIONAL   CoiJET   OF   SoUTH   CAROLINA.      1820. 

[Reported  2  N.  &  McO.  331.] 

This  was  an  indictment  for  gaming,  tried  before  Mr.  Justice  Nott, 
at  Columbia,  Spring  Term,  1820. 

Mr.  Eli  Kennerly  was  the  only  witness  called  on  the  part  of  the  pros- 
ecution. He  began  by  stating  the  circumstances  as  they  appeared,  by 
a  certain  affidavit  drawn  up  by  himself  at  the  time,  and  which  he  held 
in  his  hand. 

He  was  asked  by  the  defendant's  counsel,  whether  he  had  a  distinct 
recollection  then  of  the  facts  contained  in  that  paper,  or  whether  he 
-could  only  swear  to  them  because  he  saw  them  there  stated.  He  said 
that  some  of  them  he  recollected,  but  that  of  others  he  had  no  recollec- 
tion ;  but  that  he  knew  he  had  put  down  at  the  time  what  he  saw,  and 
nothing  more,  and  he  was  therefore  able  to  swear,  that  all  those  facts 
actuallj'  existed  at  the  time,  although  he  had  not  now  a  distinct  recol- 
lection of  them. 

It  was  then  contended,  that  to  such  facts  of  which  he  had  no  recol- 
lection,, except  that  he  found  them  stated  in  his  written  memorandum, 
his  testimony  ought  not  to  be  received. 

The  Court  laid  down  the  law  to  be,  that  where  a  person  who  was  a 
witness  to  a  particular  transaction,  had  made  a  memorandum  at  the 
time  of  certain  facts,  for  the  purpose  of  perpetuating  the  memor}'  of 
them,  and  could  at  any  subsequent  period  swear,  that  he  had  made  the 
entry  at  the  time  for  that  purpose,  and  that  he  knew  from  that  memor- 
andum that  the  facts  did  exist,  it  would  be  good  evidence,  although  he 
might  not  retain  a  distinct  recollection  of  the  facts  themselves. 

The  witness  then  proceeded  to  swear,  that  he  saw  the  defendant  with 
several  others  playing  at  cards.  He  said  he  recollected  seeing  one  of 
Mr.  Rawls'  sons  there  ;  he  did  not  know  that  it  was  the  one  now  pres- 
ent.    He  did  not  know  at  the  time  what  his  name  was,  but  persons 

1  And  so  Coffin  v.  Vincent,  12  Cash.  98 ;  Gmn.  v.  Ford,  130  Mass.  64.  —  Ed. 
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with  whom  he  was  at  plaj-  told  him  his  name  was  John.  He  said  there 
were  persons  in  the  room  who  were  not  at  plaj'.  He  did  not  now  recol- 
lect distinctly  that  this  defendant  was  playing,  though  he  was  under  the 
impression  that  he  was,  but  that  he  could  not  swear  to  it  now  except 
from  seeing  it  stated  in  his  affidavit,  and  he  knew  that  he  did  not  put 
down  anything  which  he  did  not  see. 

Tlie  jury  found  the  defendant  guilty,  and  this  was  a  motion  for  a 
new  trial,  on  the  grounds  :  — 

1st.  Misdirection  of  the  Court,  on  the  point  of  law  above  mentioned. 

2d.  Because  the  evidence  was  not  sufficient  to  authorize  a  conviction. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

With  regard  to  the  competency  of  the  testimony  given  on  the  trial,  I 
still  remain  satisfied  with  the  opinion  expressed  in  the  Court  below. 
The  propriety  of  the  rule  as  there  laid  down  may  be  inferred  from  its 
necessity.  And  the  occurrences  of  every  day  furnish  abundant  proof 
that  the  ordinary  transactions  of  life  could  not  be  carried  on  upon  anj- 
other  principle.  The  subscribing  witnesses  to  deeds  can  seldom  prove 
their  execution,  except  by  barely  recognizing  their  own  signatures,  ac- 
companied with  the  further  fact,  that  they  never  do  attest  any  writing 
which  they  have  not  seen  executed.  There  are  but  few  instances 
where  they  retain  a  distinct  recollection  of  the  fact  of  execution.  The 
same  may  be  said  of  the  proof  of  merchants'  books.  It  seldom  hap- 
pens, that  the  person  making  the  entry  can  recollect  the  delivery  of  the 
articles. 

It  has  been  contended,  however,  that  the  principle  can  only  apply  to 
transactions  performed  by  the  witness  himself,  as  when  an  account  has 
been  settled  by  a  clerk  or  agent  and  a  balance  struck,  there  he  might 
be  permitted  to  prove  the  fact  by  his  memorandum  or  entry.  But  a 
moment's  reflection  must  satisfy  us  that  that  would  be  too  restricted 
an  application  of  the  rule.  In  cases  of  tender  of  the  payment  of  money, 
when  it  becomes  necessary  to  prove  some  evidence  of  the  time  the 
transaction  took  place,  the  sum  tendered  or  paid,  the  manner  of  per- 
formance, whether  conditional  or  absolute,  whether  the  paj'ment  was 
made  on  a  bond  note  or  open  account,  and  a  number  of  other  facts, 
such  evidence  must  necessarily  be  admitted. 

It  is  further  contended,  that  if  such  is  the  rule  of  law  in  civil  actions, 
it  ouglit  not  to  be  extended  to  criminal  cases  ;  but  I  believe  it  is  now 
very  well  settled,  that  the  .rules  of  evidence  are  the  same  in  criminal  as 
in  civil  cases.  Attorney- General  v.  Le  Merchant,  2  D.  &  E.  201,  in 
note.  And  in  this  respect,  I  can  see  no  reason  for  a  distinction.  Sup- 
pose a  person  should  bo  accused  of  passing  a  counterfeit  bank  bill,  or 
forging  an  instrument  of  writing,  might  not  a  memorandum  of  the  date, 
the  IS'o.  and  amount  of  tiie  bill,  the  bank  from  whence  it  purported 
to  he  issued,  the  names  of  the  signers  or  the  person  to  whom  it  was 
payable,  and  other  evidences  or  emblems  of  identity,  supported  by  the 
oatli  of  the  party  who  made  it,  be  received  in  evidence,  although  without 
it  he  could  not  recollect  one  of  those  facts?    I  apprehend  the  question 
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cannot  admit  of  doubt.  If  such  testimony'  is  not  competent,  the  prac- 
tice of  our  Courts  has  been  uniformly  wrong  since  ever  I  have  been 
conversant  with  it ;  and  a  contrary  practice  would  be  the  introduction 
of  a  new  era  in  the  administration  of  justice  in  this  countrj'. 

It  is  true,  that  Phillipps,  in  his  treatise  on  Evidence,  209,  s^j'S,  that 
"  a  witness,  to  assist  his  memory,  may  use  a  written  entry  or  memor- 
andum or  the  copy  of  a  memorandum,  and  if  afterwards  he  can  swear 
positively  to  the  truth  of  the  facts  there  stated,  such  evidence  will  be 
sufficient.  Yet  if  he  cannot  from  recollection  speak  to  the  fact  an^' 
farther  than  as  finding  it  stated  in  a  written  entrj',  his  testimony  will 
amount  to  nothing."  But  by  a  reference  to  the  cases  quoted  by  Phil- 
lipps, it  will  be  found  that  the  rule  as  laid  down  by  him  applies  only  to 
copies  of  entries,  and  not  to  the  original.  The  principal  cases  relied 
on  are  Doe  v.  Perkins,  3  D.  &  E.  752,  and  Tanner  v.  Taylor,  a 
manuscript  report  of  which  Mr.  Justice  Buller  read  in  that  case.  The 
case  of  Tanner  v.  Taylor  was  an  action  for  goods  sold ;  the  witness 
who  proved  the  deliver^'  took  it  from  an  account  which  he  had  in  his 
hand,  being  a  copy,  as  he  said,  of  the  Daj-  Book,  which  he  had  left  at 
home.  It  being  objected,  that  the  original  ought  to  be  produced,  Mr. 
Baron  Legge  said  if  he  would  swear  positivelj-  to  the  delivery  from 
recollection,  and  the  paper  was  only  to  refresh  his  memory,  he  might 
make  use  of  it.  But  if  he  could  not  from  recollection  swear  to  the  de- 
livery any  farther  than  finding  them  entered  in  his  books,  then  the  ori- 
ginal should  have  been  produced.  The  case  of  Doe  v.  Perkins  is  more 
directly  in  point.  The  question  was,  at  what  time  of  the  year  the  an- 
nual leases  of  several  tenants  expired.  One  Aldridge  went  round  with 
the  receiver  of  the  rents,  and  minuted  down  their  declarations  respect- 
ing the  times  when  they  severally  became  tenants.  When  Aldridge 
was  examined,  the  original  book  was  not  in  Court ;  but  he  spoke  of  the 
dates  of  the  several  tenancies  from  extracts  made  by  himself  out  of 
that  book  ;  confessing  upon  his  cross-examination  that  he  had  no  mem- 
ory of  his  own  of  those  specific  facts ;  but  that  the  evidence  he  was  giv- 
ing as  to  those  facts,  was  founded  altogether  upon  the  extracts  which 
lie  had  made  from  the  above  mentioned  book.  This  evidence  was 
objected  to  on  the  ground,  that  as  the  witness  did  not  pretend  to  speak 
to  facts  from  his  own  recollection,  he  ought  not  to  be  permitted  to 
give  evidence  from  any  extracts,  but  that  the  original  book  ought  to  be 
produced.  The  presiding  judge,  however,  admitted  the  evidence,  and 
the  plaintiff  had  a  verdict.  On  motion  for  a  new  trial.  Lord  Kenyon, 
after  adverting  to  the  case  of  Tanner  v.  Taylor,  above  mentioned,  said 
that  the  rule  appeared  to  have  been  clearly  settled,  and  that  every  day's 
practice  agreed  with  it.  And  that  comparing  the  case  with  the  general 
rule,  the  Court  were  clearly  of  opinion,  that  Aldridge,  the  witness, 
ought  not  to  hpve  been  permitted  to  speak  to  facts  from  the  extracts 
which  he  made  use  of  at  that  trial.  And  a  new  trial  was  granted. 
Tlic  same  doctrine  is  laid  down  in  Peake's  Evidence,  190.  If  these 
authorities  arc  to  be  relied  on,  I  think  the  rule  as  laid  down  in  the 
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Court  below,  is  very  well  established.  Indeed,  it  is  the  only  method 
by  which  births,  marriages,  and  deaths,  and  manyotlier  important  facts 
of  frequent  occurrence,  can,  in  most  instances,  be  proved.  And  the 
same  rule  has,  in  several  late  decisions,  been  recognized  by  the  deci- 
sions of  this  Court.  In  the  case  of  Fearson  et  al.  v.  Wightman,  it  was 
said  that  a  witness  who  swore  positivel}-,  from  written  memoranda, 
though  they  did  not  recall  to  his  memory  a  recollection  of  the  facts, 
was  admissible,  and  that  such  testimony  was  better  evidence  than  an 
adventurous  and  unaided  recollection.  1  Con.  Rep.^  344.  The  same 
principle  was  again  laid  down  in  the  case  of  the  Corporation  of  Col- 
umbia V.  Harrison,  2  Do.  215."  .  .  . 

Justices  CoLCOCK,  Johnson,  and  Huger,  concurred. 

Justices  Gantt  and  Richardson  dissented. 

Gregg,  lor  the  motion.     Stark,  Solicitor,  contra. 


The  King  v.  St.  Maktins,  2  A.  &  E.  210  (1834).  Appeal  against 
an  order  of  justices.  .  .  .  The  witness  .  .  .  further  stated  that  he  had 
no  memory  of  these  things  but  from  the  book,  without  which  he  should 
not  of  his  own  knowledge  be  able  to  speak  to  the  fact,  but  on  reading 
the  entry  he  had  no  doubt  that  the  fact  really  happened.  It  was  ob- 
jected, for  the  appellants,  that  the  entry  was  inadmissible  for  want  of  a 
stamp  ;  and  that  parol  evidence  of  the  letting  could  not  be  given.  The 
Court  held  that  the  witness  might  look  at  the  entry  to  refresh  his  mem- 
ory, and  give  parol  evidence  of  the  letting ;  and,  upon  such  evidence, 
they  confirmed  their  order.  .  .  . 

Lord  Denman,  C.  J.  .  .  .  The  sessions  permitted  him  to  look  at  the 
entry  for  the  mere  purpose  of  refreshing  his  memory,  and  that  was 
quite  right.  We  cannot  here  infer  whether,  when  his  memory  was  so 
refreshed,  he  swore  distinctly  or  not.  .  .  . 

Patteson,  J.  .  .  .  This  is,  therefore,  neither  a  lease  nor  an  agree- 
ment ;  it  was  put  into  the  witness's  hands  to  refresh  his  memory,  and 
that  was  right.  The  authorit}-^  of  Doe  dern.  Church  v.  Perkins,  3  T.  R. 
749,  has  been  pushed  too  far  in  the  argument :  all  that  was  there  de- 
cided was,  that  a  witness  could  not  refresh  his  memory  by  extracts ; 
that  if  he  could  not  recollect  the  facts  independently  of  the  writing,  the 
original  writing  ought  to  have  been  in  Court,  in  order  that  the  other 
party  might  cross-examine ;  not  that  such  writing  is  to  be  made  evi- 
dence itself,^  but  that  the  other  party  is  to  have  the  benefit  of  the  wit- 

^  Mill's  Constitutional  Reports.  —  Ed. 

-  And  .so  Hcdsey  v.  Sinsehaugh,  15  N.  Y.  485.  Contra,  Lavireiux  v.  Barker,  5r 
Wend.  301  (1830). —Ed. 

'  For  the  doctrine  (widely  held  in  this  country)  that  the  memorandum  itself  may 
also  he  put  in,  see  ffaven  v.  Wendell,  11  N.  H.  112  ;  Owens  v.  State,  67  Md.  307  ; 
Contra,  Costello  v.  Crowell,  133  Mass.  355  :  "These  entries  weie  first  used  to  refresh 
the  memory  of  the  witness  Armstrong.  They  were  clearly  competent  for  that  purpose. 
It  was  an  original  entry,  made  by  the  witness,  which  enabled  him  upon  looking  at  it  to 
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ness's  refreshing  his  memory  by  every  part.  In  Tanner  v.  Taylor, 
cited  ill  Doe  dom.  Church  v.  Perkins,  3  T.  E.  754,  a  witness  was  not 
permitted  to  use  an  account  which  had  been  extracted  from  a  book  not 
in  Court ;  he  not  being  able  to  swear  to  the  facts  further  than  as  find- 
ing them  in  the  booli.  Tlie  writing  is  not  made  evidence  by  its  having 
been  used  for  the  purpose  of  refreshing  the  memory  ;  but  still  the  other 
side  ought  to  see  it.  The  distinction  contended  for  in  argument 
may  be  open  to  discussion,  but  it  is  one  of  which  I  do  not  see  the 
sense.  .  .  .  Order  of  sessions  confirmed.'- 


Davis  v.  Allen,  9  Gray,  322  (1857).  ...  A  witness,  who  was  a  direc- 
tor of  the  company  in  California,  testified  that  he  had  knowledge  of  the 
expenses  and  management  of  the  financial  affairs  of  the  concern  ;  and 
was  permitted  to  testify  so  far  as  his  knowledge  went.  In  order  to  re- 
fresh his  memory  as  to  the  items  of  expense,  the  plaintiffs  proposed  to 
show  him  a  book  purporting  to  be  the  ' '  Expense  Account "  of  the 
association,  for  the  purpose  of  afterwards  asking  him  to  testify  from 
his  own  recollection  as  to  items  of  expense.  But  the  book  was  not  in 
the  handwriting  of  the  witness,  nor  was  any  entry  in  it  made  by  him, 
nor  did  he  know  who  made  the  entries,  nor  did  it  appear  whence  the 
bock  came.  And  the  judge  did  not  allow  the  book  to  be  so  used  by 
the  witness.  ...  By  the  Court.  The  book  offered  as  a  memorandum 
to  refresh  the  recollection  of  the  witness  was  rightly  excluded  from  his 
inspection.  Inasmuch  as  he  had  never  seen  it  before,  it  could  not  be 
the  means  of  revivmg  his  memory  of  past  transactions.  It  was  in 
efl'ect  nothing  but  a  method  of  suggesting  to  him  the  fact  concerning 
which  he  was  called  to  testify,  and  does  not  come  within  any  of  the 
tests  by  which  the  use  of  memoranda  to  aid  the  recollection  of  a  wit- 
ness is  regulated  and  governed.     1  Greenl.  Ev.  ss.  4.36-439.''' 

testify  to  the  fact,  not  from  actual  recollection,  but  because  he  knew  that  he  could  not 
have  made  the  entry  unless  the  fact  had  been  true.  1  Greenl.  Ev.  s.  437  ;  Ihigan  v. 
Mahoney,  11  Allen,  572  ,  Morrison  v.  Chapin,  97  Mass.  72.  This  use  of  the  entry  did 
not  make  it  evidence,  nor  authorize  it  to  be  submitted  to  the  jury,  unless  for  the  pur- 
pose of  testing  the  memory  which  had  been  refreshed  by  it."  —  Per  W.  Allen,  J. 
Compare  Anchor  Co.  v.  Welsh,  18  S.  W.  Eep.  p.  906  (Mo.  1892).  —  Ed. 

1  And  so  Maugham  v.  Wuhhard,  8  B.  &  C.  14  (1828)  ;  Martin  v.  Good,  14  Md.  398. 
Compare  Marcly  v.  ShuUs,  26  N.  Y.  pp.  350,  351.  —  Ed. 

2  "  Under  the  notion  of  refreshing  the  memory  by  looking  at  papers,  there  are  two 
kinds  of  practice  :  1.  Where  the  witness,  by  referring  to  the  paper,  has  his  memory 
actually  revived  and  restored,  so  that  he  swears  to  an  actual  recollection  of  the  fact  ; 
and  in  this  case  the  paper  thus  used  may  be  one  made  after  the  transaction,  may  be  a 
copy,  and  need  noL  be  produced  in  Court.  2.  Where  the  witness,  after  referring  to  the 
paper,  undertakes  to  swear  positively  to  the  fact ;  yet  not  because  he  remembers  it, 
but  because  of  the  conhdence  he  has  in  the  paper ;  and  here,  the  paper  must  be  pro- 
duced to  the  Court,  must  be  an  original,  and  made  about  the  time  of  the  occurrerce. 
See  O'Neile  v.  Wallon,  1  Kich.  234  ;  and  Bank  of  Tennessee  v.  Cowan  el  als,,  7  Humph. 
70  ;  Sasscer  v.  The  Farmers'  Bank,  4  Md.  418.  In  illustration  of  the  extent  to  which 
this  practice  is  allowed  in  England,  and  for  proof  that  it  is  the  oath  of  the  witness  and 
not  the  paper  which  in  such  cases  is  the  evidence,  see  the  case  of  Maugham  v.  Bubbard 
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SECTION  IV. 

THE   EXAMINATION. 


(^.)     DISCKETION  OF  THE  COURT.i 

Phil.,  &C.E.R.  Co.  v.  Stimpson,  14 Pet.  p.  462  (1840),  joer  Story,  J. : 
The  next  and  last  exception  is  to  tlie  rejection  of  the  evidence  of  Dr. 
Jones,  who  was  offered  to  prove  that  there  were  material  differences 
between  the  patent  of  1831,  and  the  renewed  patent  of  1835,  and  to 
explain  these  differences.  No  doubt  can  be  entertained  that  the  testi- 
mony thus  offered  was,  or  might  be,  most  material  to  the  merits  of 
the  defence.  And  the  question  is  not  as  to  the  competency  or  rele- 
vancy of  the  evidence,  but  as  to  the  propriety  of  its  being  admitted  at  the 
time  when  it  was  offered.  It  appears  that  the  testimony  was  not  offered 
by  the  defendants,  or  stated  by  them  as  a  matter  of  defence,  in  the 
stage  of  the  cause  when  it  is  usually  introduced  according  to  the  prac- 
tice of  the  Court.  It  was  offered  after  the  defendants'  counsel  had 
stated  in  open  Court,  that  they  had  closed  their  evidence,  and  after 
the  plaintiff,  in  consequence  of  that  declaration,  had  discharged  his 
own  witnesses.  The  question,  then,  is,  whether  it  was  at  that  time 
admissible  on  the  part  of  the  defendants  as  a  matter  of  right;  or 
whether  its  admission  was  a  matter  resting  in  the  sound  discretion  of 
the  Court.  If  the  latter,  then  it  is  manifest  that  the  rejection  of  it 
cannot  be  assigned  as  error. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence, 
and  the  times  when  it  is  to  be  introduced,  are,  properly,  matters  belong- 
ing to  the  practice  of  the  Circuit  Courts,  with  which  tliis  Court  ought 
not  to  interfere  ;  unless  it  shall  choose  to  prescribe  some  fixed  general 
rules  on  the  subject,  under  the  authority'  of  the  act  of  Congress.  Prob- 
ably the  practice  in  no  two  States  of  the  Union  is  exactly  the  same ; 
and  therefore,  in  each  State,  the  Circuit  Courts  must  necessarily  be 
vested  with  a  large  discretion,  in  tlie  regulation  of  their  practice.  If 
every  party  had  a  right  to  introduce  evidence  at  any  time,  at  his  own 

arid  EoUnson,  8  B.  &  O.  14  ;   also  Withers  v.  Atkinson,  1  Watts,  236,  244 ;  and 
Downer  v.  Roioell,  24  A^t.  346. 

"  The  American  cases  reciuire  that  the  oath  ot  the  vritness  from  his  paper,  in  the 
second  case,  should  be  positive  to  the  truth  of  the  facts."  —  1  Sm.  Lead.  Cas.,  Am.  note 
(8th  Am.  ed.)  572. —Eb. 

1  As  to  the  separation  and  exclusion  of  witnesses,  it  appears  to  liave  always  been  in 
the  power  of  the  Court  to  order  it ;  avie,  page  5.  As  to  the  limitations  upon  this 
power,  the  right  of  a  party  to  have  the  order,  and  the  consequences  of  disobedience  by 
ilic  witnesses,  see  Mcintosh  v.  Mcintosh,  79  Mich.  198  ;  Gregg  v.  Slotte,  3  \V.  Va.  705  ; 
Sartorius  v.  The  State,  24  Miss.  602  ;  Friedman  v.  Myers,  14  N.  Y.  Sup.  143.  —  Ed. 
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election,  without  reference  to  the  stage  of  the  trial  in  which  it  is  offered, 
it  is  obvious  that  the  proceedings  of  the  Court  would  often  be  greatly 
embarrassed,  the  purposes  of  justice  be  obstructed,  and  the  parties  them- 
selves be  surprised  by  evidence  destructive  of  their  rights,  which  they 
could  not  have  foreseen,  or  in  any  manner  have  guarded  against.  It 
seems  to  us,  therefore,  that  all  Courts  ought  to  be,  as  indeed  they  gene- 
rally are,  invested  with  a  large  discretion  on  this  subject,  to  preveijt  the 
most  mischievous  consequences  in  the  administration  of  justice  to  suit- 
ors ;  and  we  think  that  the  Circuit  Courts  possess  this  discretion  in  as 
ample  a  manner  as  other  judicial  tribunals.  We  do  not  feel  at  liberty, 
therefore,  to  interfere  with  the  exercise  of  this  discretion  ;  and,  indeed, 
if  we  were  called  upon  to  say  upon  the  present  record,  whether  this  dis- 
cretion was,  in  fact,  misapplied  or  not,  we  should  be  prepared  to  say 
that  we  see  no  reason  to  doubt  that  it  was,  under  all  the  circumstances, 
wisely  and  properly  exercised.  It  is  sufficient  for  us,  however,  that  it 
was  a  matter  of  discretion  and  practice,  in  respect  to  which  we  possess 
no  authority  to  revise  the  decision  of  the  Circuit  Court.^ 


(JS.;      EXAMINATION  IN  CHIEF. 
Note. 

"  In  the  direct  examination  of  a  witness  it  is  not  allowed  to  put  to  him  what  are 
termed  leading  questions  ;  that  is,  questions  which  suggest  to  the  witness  the  answer 
desired.  The  rule  is  to  be  understood  in  a  reasonable  sense  ;  for  if  it  were  not  allowed 
to  approach  the  points  at  issue  by  such  questions,  the  examinations  would  be  most  in- 
conveniently protracted.  To  abridge  the  proceedings  and  bring  the  witness  as  soon  as 
possible  to  the  material  points  on  which  he  is  to  speak,  the  counsel  may  lead  him  on 
to  that  length,  and  may  recapitulate  to  him  the  acknowledged  facts  of  the  case  which 
have  been  already  established.  The  rule,  therefore,  is  not  applied  to  that  part  of  the 
examination  which  is  merely  introductory  of  that  which  is  material.  Questions  arc 
also  objectionable  as  leading,  which,  embodying  a  material  fact,  admit  of  an  answer  by 
a  simple  negative  or  affirmative.  An  argumentative  or  pregnant  course  of  interrogation 
is  as  faulty  as  the  like  course  in  pleading.  The  interrogatory  must  not  assume  facts  to 
have  been  proved  which  have  not  been  proved,  nor  that  particular  answers  have  been 
given  which  have  not  been  given.  .  .  . 

"  In  some  cases,  however,  leading  questions  are  permitted,  even  in  a  direct  exami- 
nation ;  namely  where  the  witness  appears  to  be  hostile  to  the  party  producing  him,  or 
in  the  interest  of  the  other  party,  or  unwilling  to  give  evidence,  or  where  an  omLssion 
in  his  testimony  is  evidently  caused  by  want  of  recollection,  which  a  suggestion  may 
assist.  .  .  .  Where  the  witness  stands  in  a  situation  which  of  necessity  makes  him  ad- 
verse to  the  party  calling  him,  — as,  for  example,  on  the  trial  of  an  issue  out  of  chan- 
cery, with  power  to  the  plaintiff  to  examine  the  defendant  himself  as  a  witness,  —  he 
may  be  cross-examined  as  a  matter  of  right.  Indeed,  when  and  under  what  circum- 
stances a  leading  question  may  be  put,  is  a  matter  resting  in  the  sound  discretion 
of  the  Court,  and  not  a  matter  which  can  be  assigned  for  error.   .  .  . 

"  When  a  party  offers  a  witness  in  proof  of  his  cause  he  thereby,  in  general,  repre- 

1  Compare  Livingston  v.  Com,,  7  Gratt.  658. 
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sents  him  as  worthy  of  belief.  He  is  presumed  to  know  th'e  character  of  the  witDcsses 
he  adduces;  and  having  thus  presented  them  to  the  Court,  the  law  will  not  permit  the 
party  afterwards  to  impeach  their  general  reputation  for  truth,  or  to  impugn  their 
credibility  by  general  evidence  tending  to  show  them  to  be  unworthy  of  belief.  For 
this  would  enable  him  to  destroy  the  witness  if  he  spoke  against  him,  and  to  make 
him  a  good  witness  if  he  spoke  for  him,  with  the  means  in  his  hand  of  destroying  his 
credit  if  he  spoke  against  him. 

"  But  to  this  general  rule  there  are  some  exceptions.  For,  where  the  witness  is  not 
one  of  the  party's  own  selection,  but  is  one  whom  the  law  obliges  him  to  call,  such  as 
the  subscribing  witness  to  a  deed,  or  a  will,  or  the  like;  here  he  can  hardly  be  considered 
as  the  witness  of  the  party  calling  him,  and  therefore,  as  it  seems,  his  character  for 
truth  may  be  generally  impeached.  But  however  this  may  be,  it  is  exceedingly  clear 
that  the  party  calling  a  witness  is  not  precluded  from  proving  the  truth  of  any  par- 
ticular fact,  by  any  other  competent  testimony,  in  direct  contradiction  to  what  such 
witness  may  have  testified;  and  this  not  only  where  it  appears  that  the  witness  was  in- 
nocently mistaken,  but  even  where  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief. 

"  Whether  it  be  competent  for  a  party  to  prove  that  a  witness  whom  he  has  called 
and  whose  testimony  is  unfavorable  to  his  cause,  had  previously  stated  the  facts  in  a 
different  manner,  is  a  question  upon  which  there  exists  some  diversity  of  opinion.  On 
the  one  hand,  it  is  urged  that  a  party  is  not  to  be  sacrificed  to  his  witness;  that  he  is  not 
represented  by  him  nor  identified  with  him ;  and  that  he  ought  not  to  be  entrapped  by 
the  arts  of  a  designing  man,  perhaps  in  the  interests  of  his  adversary.  On  the  other 
hand,  it  is  said  that  to  admit  such  proof  would  enable  the  party  to  get  the  naked  dec- 
larations of  a  witness  before  the  jury,  operating,  in  fact,  as  independent  evidence;  and 
this,  too,  even  where  the  declarations  were  made  out  of  Court,  by  collusion,  for  the 
purpose  of  being  thus  introduced.  But  the  weight  of  authority  seems  in  favor  of  ad- 
mitting the  party  to  show  that  the  evidence  has  taken  him  by  surprise,  and  is  contrary 
to  the  examination  of  the  witness  preparatoiy  to  the  trial,  or  to  what  the  party  had 
reason  to  believe  he  would  testify;  or,  that  the  witness  has  recently  been  brought 
under  the  influence  of  the  other  party,  and  has  deceived  the  party  calling  him.  For  it 
is  said  that  this  course  is  necessary  for  his  protection  against  the  contrivance  of  an  art- 
ful witness;  and  that  the  danger  of  its  being  regarded  by  the  jury  as  substantive  evi- 
dence is  no  greater  in  such  cases  than  it  is  where  the  contradictory  declarations  are 
proved  by  the  adverse  party."  —  1  Greenl.  Ev.  (14th  ed.)  ss.  434-436,  442-445. 


BuLLABD  V.  Pearsall,  53  N.  Y.  230  (1873).  Rapallo,  J.  .  .  . 
The  further  question  has  frequently  arisen  whether  the  party  calling  the 
witness  should,  upon  being  taken  by  surprise  by  unexpected  testimony, 
be  permitted  to  interrogate  the  witness  in  respect  to  his  own  previous 
declarations,  inconsistent  with  his  evidence.  Upon  this  point  there  is 
considerable  conflict  in  the  authorities.  We  are  of  opinion  that  such 
questions  may  be  asked  of  the  witness  for  the  purpose  of  probing  his 
recollection,  recalling  to  his  mind  the  statements  he  has  previously 
made,  and  drawing  out  an  explanation  of  his  apparent  inconsistency. 
This  course  of  examination  may  result  in  satisfying  the  witness  that  he 
has  fallen  into  error  and  that  his  original  statements  were  correct,  and 
it  is  calculated  to  elicit  the  truth.  It  is  also  proper  for  the  purpose  of 
showing  the  circumstances  which  induced  the  party  to  call  him.  Though 
the  answers  of  the  witness  may  involve  him  in  contradictions  calculated 
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to  impair  his  credibilit3',  that  is  not  a  suflScient  reason  for  excluding  the 
inquiry.  Proof  bj'  other  witnesses  that  his  statements  are  incorrect 
would  have  the  same  effect,  j-et  the  admissibility  of  such  proof  cannot 
be  questioned.  It  is  only  evidence  offered  for  the  mere  purpose  of  im- 
peaching the  credibility  of  the  witness  which  is  inadmissible  when 
offered  bj-  the  party  calling  him.  Inquiries  calculated  to  elicit  the  facts, 
or  to  show  to  the  witness  that  he  is  mistaken,  and  to  induce  him  to  cor- 
rect his  evidence,  should  not  be  excluded  simply  because  they  may 
result  unfavorably  to  his  credibility.  In  case  he  should  deny  having 
made  previous  statements  inconsistent  with  his  testimon}-,  we  do  not 
think  it  would  be  proper  to  allow  such  statements  to  be  proved  by  other 
witnesses  ;  but  where  the  questions  as  to  such  statements  are  confined 
to  the  witness  himself,  we  think  thej-  are  admissible.  As  a  matter  of 
course,  such  previous  unsworn  statements  are  not  evidence,  and  when 
the  trial  is  before  a  jury  that  instruction  should  be  given. 

The  cases  in  which  these  questions  have  been  discussed  are  numer- 
ous, and  we  have  not  deemed  it  useful  to  cite  them  in  detail,  but  rather 
to  state  the  conclusions  which  we  have  reached  after  a  careful  examina- 
tion of  the  authorities.  The  principal  cases  in  this  State  in  which  the 
subject  is  referred  to  are  People  v.  Safford,  5  Den.  118  ;  Thompson  v. 
jBlanchard,  4  Comst.  311 ;  Sanchez  v.  People,  22  N.  Y.  147 ;  and  in 
England  it  is  very  thoroughly  discussed  in  Melhuish  v.  Collier,  15 
Adol.  &  Ell.  N.  s.  878.  It  has  since  been  there  regulated  by  Act  of 
Parliament,  passed  in  1854.  The  English  and  American  authorities 
are  referred  to  in  1  Greenl.  Ev.,  ss.  442,  444,  444  a,  and  notes. 

In  the  present  case  we  think  the  learned  judge  at  the  trial  conformed 
substantially  to  the  rule  as  we  understand  it.  The  witness  Thompson 
was  called  by  tlie  plaintiff  for  the  purpose  of  proving  that  a  certain  con- 
versation took  place  between  the  witness  and  the  defendant  previous  to 
the  17th  of  July,  1868,  but  to  the  surprise  of  the  plaintiff  the  witness 
testified  that  the  conversation  took  place  on  the  twenty-fourth  of  July. 
The  date  was  material.  The  plaintiff  was  permitted  to  ask  the  witness 
whether  he  had  not  upon  a  prior  examination  sworn  that  the  occasion 
upon  which  the  conversation  took  place  occurred  in  June.  The  witness 
answered  that  on  the  first  examination  referred  to  he  supposed  that 
the  occurrence  was  prior  to  the  seventeenth  of  July,  but  on  subsequently 
consulting  a  memorandum  he  had  found  himself  mistaken,  and  that  it 
was  on  the  twentj'-fourth  of  July.  He  further  testified,  on  his  second 
examination,  to  a  reply  made  by  the  defendant,  during  the  conversation 
in  question,  to  an  offer  then  made  by  the  witness,  in  which  replj'  the 
defendant  mentioned  the  transaction  out  of  which  this  action  arose, 
w#ich  occurred  on  the  seventeenth  of  July.  The  plaintiff's  counsel 
then  asked  the  witness  whether  he  had  not  previously  said  in  the  pres- 
ence of  the  plaintiff's  counsel  and  others  that  he  did  not  know  that  the 
defendant  made  much  reply  to  that  offer.  This  question  was  objected 
to  as  leading  and  incompetent,  and  the  objection  was  sustained.  The 
only  effect  which  could  have  been  claimed  from  a  favorable  answer 
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would  have  been  to  discredit  the  witness  on  the  ground  that  he  was 
testifying  to  matters  of  which  he  had  previously  disclaimed  any  knowl- 
edge, and  that  his  latter  evidence  was  fabricated.  The  plaintilT  was 
allowed  to  ask  whether  at  the  time  inquired  of  he  recollected  the  reply 
to  which  he  testified  on  his  last  examination,  and  this  was,  we  think, 
as  far  as  the  plaintiff  was  entitled  to  go.  We  are,  therefore,  of  opinion 
that  no  error  was  committed  in  sustaining  the  objection,  and  ihat  the 
judgment  should  be  affirmed,  with  costs. 

All  concur.  Judgment  affirmed} 


State  v.  Flanders,  38  N.  H.  324  (1859).  Indictment,  charging 
the  respondent  with  the  crime  of  forgery,  in  having  altered,  at  Man- 
chester, in  said  county,  on  the  fourth  day  of  August,  1857,  a  bond  of 
that  date,  in  the  penal  sum  of  forty  thousand  dollars,  signed  by  him- 
self as  principal,  and  by  Samuel  Andrews  and  Luther  Aiken  as  sure- 
ties, given  and  payable  to  Thomas  P.  Webber.  .  .  . 

Upon  the  first  question  Webber  testified  positively  that  Aiken's  sig- 
nature was  upon  the  bond  before  the  alteration  was  made.  Aiken 
testified  that  he  read  the  bond  hastily  when  he  signed  it,  and  could 
not  say  whether  it  bad  then  been  altered  or  not,  although  he  had  an 
impression  in  regard  to  it.  The  Court  thereupon  permitted  the  counsel 
for  the  government  to  ask  him,  against  the  respondent's  objection,  what 
his  impression  was,  and  he  testified  that  his  impression  was  that  it  had 
not  then  been  altered,  but  contained  an  indemnity  against  the  Barron 
attachment  only  as  originally  written.  .  .  . 

Joel  Parker^  of  Massachusetts,  for  the  respondent. 

A.  F.  Stevens.,  Solicitor  for  Hillsborough  County,  for  the  State. 

Sawyer,  J.  .  .  .  Another  question  in  the  case  is,  whether  the  testi- 
mony of  Aiken,  as  to  his  impression,  was  properly  received.  He  tes- 
tified that  he  read  the  bond  hastily  when  he  signed  it,  and  could  not  say 
'  whether  it  had  then  been  altered  or  not,  but  that  he  had  an  impression 
in  regard  to  it.  The  government  then  asked  what  the  impression  was, 
to  which  the  respondent  objected.  The  objection  has  several  aspects. 
An  impression  as  to  a  past  fact  may  mean  personal  knowledge  of  the 
fact  as  it  rests  in  the  memory,  though  the  remembrance  is  so  faint  that 
it  cannot  be  characterized  as  an  undoubting  recollection,  and  is  there- 
fore spoken  of  as  an  impression.  This,  perhaps,  is  the  sense  in  which 
the  word  is  most  commonly  used  by  witnesses,  in  giving  their  testimony. 
In  this  sense  the  impression  of  a  witness  is  evidence,  however  indis- 
tinct and  unreliable  the  recollection  may  be.  No  line  can  be  drawn  for 
the  exclusion  of  any  record  left  upon  the  memory,  as  the  impress  of 
personal  knowledge,  because  of  the  dimness  of  the  inscription.     If, 

1  And  so  Staie  v.  Benner,  64  Me.  257;  Bdbcock  v.  People,  14  Col.  p.  619;  Melkuish  v. 
Collier,  15  Q.  B.  878.    See  Eant  v.  Bostor'-,  152  Mass,  168.  —  En. 
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therefore,  the  objection  is  to  be  considered  as  one  taken  to  the  general 
competency  of  such  testimonj-,  it  is  clear  that  it  was  properly  over- 
ruled. An  impression,  however,  may  mean  an  understanding  or  belief 
of  the  fact,  derived  from  some  other  source  than  personal  observation, 
as  the  information  of  others ;  or  it  may  mean  an  inference  or  conclu- 
sion of  the  mind  as  to  the  existence  of  the  fact,  drawn  from  a  knowl- 
edge of  other  facts.  When  used  in  these  senses,  it  is  not  evidence  ; 
and  the  objection  may  be  understood  to  be  that  enough  appears  in 
the  other  statements  of  the  witness,  when  considered  in  connection 
with  the  subject  of  his  testimon}',  to  show  that  he  intended  to  use  the 
word  in  one  of  these  senses,  as  his  understanding  and  belief,  or  his  in- 
ference and  conclusion,  and  not  as  his  recollection.  It  has  been  urged 
in  the  argument,  that  when  the  witness  stated  that  he  read  the  bond 
hastily,  and  could  not  say  whether  it  had  then  been  altered  or  not,  he 
was  fairl}'  to  be  understood  as  meaning  that  he  had  no  such  recollec- 
tion, founded  on  his  personal  observation,  as  wonld  enable  him  to 
testify  from  memory  ;  and  that,  consequent! j',  by  the  word  impression, 
he  must  have  meant  an  understanding  or  inference,  resulting  from  the 
information  of  others,  or  the  operations  of  his  own  mind,  instead  of 
his  personal  knowledge  of  the  fact.  If  it  was  apparent  to  the  Court 
that  the  word  was  thus  used,  the  objection  io  well  taken.  We  think, 
however,  that,  taking  the  whole  testimon}-  together,  it  maj'  be  under- 
stood to  mean  that,  although,  from  the  slight  attention  which  he  gave 
to  the  bond  in  his  hasty  reading,  he  cannot  say  positively  whether  the 
alteration  had  been  made  or  not,  he  nevertheless  had  an  impression 
upon  his  meraor}',  derived  from  reading  it,  that  it  had  not.  At  least,  it 
may  be  said  that  the  jurj'  might  so  understand  him,  without  doing 
violence  to  any  fact  or  statement  contained  in  his  testimony.  If  it  was 
susceptible  of  that  construction,  it  could  not  be  excluded  by  the  Court 
mei-ely  because  a  different  interpretation  might  be  put  upon  it,  which 
would  render  it  incompetent.  If  the  parties  choose  to  leave  the  testi- 
mony of  a  witness  doubtful,  by  refraining  to  draw  from  him  an  explicit 
declaration  of  his  meaning,  when  it  is  susceptible  of  two  interpreta- 
tions, one  of  which  renders  it  competent  and  the  other  incompetent,  it 
must  be  submitted  to  the  jury,  with  proper  instructions,  of  course,  as 
to  how  thej'  are  to  regard  it,  vehen  thej-  have  ascertained  what  his  mean- 
ing really  was. 

In  another  view,  the  objection  might  have  been  sustained,  if  it  had 
appeared  in  the  case  that  the  objection  was  placed  on  that  ground  at 
the  trial.  When  the  witness  stated  that  he  could  not  say  whether  the 
bond  had  been  altered  or  not,  it  might  well  be  doubted  how  he  intended 
to  be  understood  in  tlie  subsequent  statement  that  he  had  an  impres- 
sion in  regard  to  it.  If  the  respondent  had  objected  that  the  witness 
should  not  be  asked  the  question  what  his  impression  was,  until  it  had 
first  been  ascertained  whether  he  meant  by  the  word  impression,  a  recol- 
lection or  not,  the  objection  would  have  been  sustained.  It  cannot  be 
understood  to  have  been  made  on  that  ground.     It  is  stated  as  a  gen- 
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eral  objection,  and,  as  such,  must  be  understood  as  taken  to  the  compe- 
tency of  the  evidence,  and  not  to  the  form  of  the  question  or  other 
incidental  matter,  which,  if  stated  at  the  trial,  would  have  given  the 
counsel  for  the  government  an  opportunity  to  obviate  it.  .  .  . 

[On  other  grounds]  Verdict  set  aside  and  new  trial  granted.^ 


ToMLiNSON  V.  The  Town  of  Dekbt,^  43  Conn.  562  (1876).  Action 
on  the  statute  concerning  highways  and  bridges,  for  damages  from  an 
injury  caused  by  a  defect  in  a  bridge  of  the  defendant  town  ;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  heard  in  damages  after 
demurrer  overruled,  bj^  Sanford,  J. 

Upon  the  hearing  the  plaintiff  introduced  evidence  as  to  the  place, 
cause,  manner,  and  extent  of  his  injury,  and  among  others,  offered  the 
testimony  of  one  Martin,  as  to  the  character  of  the  alleged  defect  in  the 
bridge,  who  testified  that  he  shunned  it,  so  that  he  need  not  get  a  wheel 
in  the  hole.  To  this  testimony  the  defendants  objected,  but  the  Court 
admitted  it. 

To  show  there  was  a  hole  in  the  bridge  and  the  size  of  it,  on  the  day 
of,  or  daj'  before  the  accident,  the  plaintiff  offered  the  testimony  of  oije 
Mansfield,  who  testified  that  as  he  was  carting  over  the  road,  the  wheel 
of  his  cart,  which  was  two  inches  and  three-quarters  wide,  went  into  the 
hole  to  the  depth  of  a  foot  or  more.  To  this  testimony  the  defendants 
objected,  but  the  Court  admitted  it. 

For  the  purpose  of  showing  how  the  attention  of  one  of  the  wit- 
nesses was  called  to  the  defect,  shorth'  before  the  accident,  the  plaintiff 
offered  to  show  by  one  Henry  G.  Hurd,  that  his  horse  was  frightened 
at  the  hole.  To  this  evidence  the  defendants  objected,  but  the  Court 
admitted  it. 

Other  evidence  of  the  same  character  was  admitted  bj'  the  Court 
against  the  objection  of  the  defendants.  .  .  . 

The  Court  assessed  the  damages  at  $1,500.  The  defendants  moved 
for  a  new  trial  for  error  in  the  rulings  of  the  Court. 

G.  a.  Watrous  and  W.  B.  Wooster,  in  support  of  the  motion. 

JET.  B.  Munson  and  D.  It.  Wright,  contra. 

LooMis,  J.  The  defendant  moves  for  a  new  trial  on  account  of  the 
ruling  of  the  Court  in  admitting  or  rejecting  testimonj'.  .  .  . 

There  was  nothing  erroneous  in  allowing  sundry  witnesses  to  state 
particular  circumstances  which  directly  called  their  attention  to  the 
hole  in  the  bridge,  constituting  the  alleged  defect,  as  that  the  wheels 
of  their  vehicles  actually  ran  into  it,  their  horses  shied  at  it,  or  seeing 
it  they  took  pains  to  drive  so  as  to  avoid  it.  Some  of  the  circumstan- 
ces indicated  the  position  of  the  hole  with  reference  to  the  ordinary 
wheel  track,  its  size  was  well  indicated  by  the  fact  that  a  cart  wheel 

1  See  Humphries  v.  ParJcer,  52  Me.  502  ;  Blake  v.  People,  73  N.  Y.  '586  ;  Chase's 
note  to  Steph.  Dig.  Ev.  Art.  62.  —  Ed. 

2  A  part  of  the  case  is  omitted. 
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two  and  three-quarter  inches  thick  went  into  it  to  the  depth  of  a  foot, 
and  the  fact  of  its  existence  was  evidenced  by  all  the  circumstances  re- 
ferred to.  To  exclude  such  facts  would  deprive  a  jury  of  most  tangible 
evidence  disclosing  the  existence,  character,  and  magnitude  of  the  de- 
fect, and  would  at  the  same  time  take  away  one  of  the  most  important 
means  of  determining  the  value  of  testimony  by  weighing  it  with  refer- 
ence to  the  opportunities  which  each  witness  had  to  know  and  remem- 
ber the  facts  and  to  judge  accurately  in  regard  to  them.  .  .  . 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred.' 


(C.)     CROSS-EXAMINATION. 

Note. 

The  power  of  cross-examination  has  been  justly  said,  to  be  one  of  the  principal,  as 
it  certainly  is  one  of  the  most  efficacious,  tests,  which  the  law  has  devised  for  the  dis- 
covery of  truth.  By  means  of  it,  the  situation  of  the  witness  with  respect  to  the 
parties,  and  to  the  subject  of  litigation,  his  interest,  his  motives,  his  inclination  and 
prejudices,  his  means  of  obtaining  a  correct  and  certain  knowledge  of  the  facts  to 
which  he  bears  testimony,  the  manner  in  which  he  has  used  those  means,  his  powers 
of  discernment,  memory,  and  description,  are  all  fully  investigated  and  ascertained, 
and  submitted  to  the  consideration  of  the  jury,  before  whom  he  has  testified,  and  who 
have  thus  had  an  opportunity  of  observing  his  demeanor,  and  of  determining  the  just 
weight  and  value  of  his  testimony.  It  is  not  easy  for  a  witness,  who  is  subjected  to 
this  test,  to  impose  on  a  Court  or  jury  ;  for  however  artful  the  fabrication  of  falsehood 
may  be,  it  cannot  embrace  all  the  circumstances  to  which  a  cross-examination  may  be 
extended.  —  1  Greenl.  Ev.  (14th  ed.)  s.  446. 


People  «.  Cole,  43  N.  Y.  508  (1871).  .  .  .  The  prisoner  was 
charged  with  stealing  from  the  prosecutor,  Adams,  a  government  bond 
for  $500.  ...PC.  Williams  (District  Attorney) ,  for  the  plaintiff  in 
error.     Wynn  &  Porter,  for  the  defendant  in  error. 

Grover,  J.  .  .  .  Mrs.  Adams  was  sworn  and  examined  in  chief,  and 
upon  such  examination  gave  material  evidence  against  the  prisoner,  and 
before  the  prisoner  had  had  any  opportunity  for  cross-examination, 
fainted  away,  and  after  rallying  therefrom,  became  so  severely  ill  as  to 
render  her  cross-examination  impossible.  This  evidence,  against  the 
exception  of  the  prisoner,  was  submitted  to  the  consideration  of  the 
jury;  This  evidence  may  have  injured  the  prisoner;  and  if  incompe- 
tent against  him,  his  request  that  it  should  be  struck  out  and  withdrawn 
from  the  jury  should  have  been  complied  with.  The  question  presented 
is  of  rare  occurrence,  upon  which  there  has  been  but  little  judicial 
authority.     The  only  case  in  this  State  involving  the  question  is  that  of 

1  And  so  Bolyoke  Co,  v.  Oonklin,  2  Allen,  326.  —  Ed. 
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Sissam  v.  Forest,  25  Wendell,  651.  In  this  ease,  upon  trial  before 
referees,  at  the  close  of  the  direct  examination  of  a  witness,  the  ref- 
erees proposed  an  adjournment,  to  which  the  parties  consented.  Before 
the  adjourned  day  the  witness  died.  The  referee  disregarded  the  testi- 
mony, and  the  Supreme  Court  affirmed  the  judgment.  The  rule  at 
common  law  was  discussed,  and  the  authorities  examined,  and  the  con- 
clusion arrived  at  that  the  rule  was  that  no  evidence  should  be  admit- 
ted but  what  was  or  might  be  under  the  examination  of  both  parties. 
That  this  was  the  common-law  rule  is  shown  from  the  authorities  cited  ; 
and  the  reason  upon  which  it  was  founded  was,  that  ex  parte  state- 
ments were  too  uncertain  and  unreliable  to  be  considered  in  the  inves- 
tigation of  controverted  facts,  and  should  not  therefore  be  received  as 
evidence.  The  rule  of  the  civil  law  is  different.  In  those  countries 
where  the  latter  system  prevails,  the  testimony  of  witnesses  is  often 
taken  in  secret,  and  the  party  to  be  affected  therebj-  often  kept  in  igno- 
rance of  what  it  is  until  too  late  to  controvert  it  hy  counter  testimony. 
The  great  superiority  of  the  common-law  rule  is  obvious,  and  that 
should  be  adhered  to,  although  in  some  cases  there  may  be  an  appar- 
ent hardship.  No  injustice  is  done  to  the  party  seeking  to  avail  him- 
self of  the  evidence,  to  require,  that,  before  its  admission,  its  truth  shall 
be  subjected  to  such  tests  as  the  experience  of  ages  has  shown  were 
necessarj-  to  render  reliance  thereon  at  all  safe,  and  where  this  has 
been  prevented  without  any  fault  of  the  adverse  party,  to  exclude  the 
evidence.  Forest  v.  Kissam,  supra,  was  reversed  by  the  Court  for 
the  Correction  of  Errors.  7  Hill,  463.  In  the  latter  Court,  the  chan- 
cellor and  two  senators  gave  opinions,  to  the  effect  that  the  testimony 
ought  to  be  considered  for  what  it  was  worth,  although  there  had  been 
no  opportunity  for  cross-examination,  the  witness  and  the  partj'  intro- 
ducing him  being  wholly-  free  from  fault.  Some  senators  gave  opinions 
for  reversal,  upon  the  ground  that  the  party,  by  consenting  to  the 
adjournment  at  the  close  of  the  direct,  had  waived  the  right  of  cross- 
examination.  Under  these  circumstances,  it  is  impossible  to  determine 
upon  what  ground  the  reversal  was  placed  by  the  majority  of  the  Court, 
and  the  case  is  consequentlj-  no  authority.  The  chancellor  cites  some 
cases,  showing  that  in  chancery  the  direct  examination  has  been  re- 
ceived where  there  has  been  no  opportunity  to  cross  examine.  The 
rule  in  chancery  is  entitled  to  but  little  weight  upon  the  inquiry  as  to 
what  it  is  at  common  law,  for  the  reason  that  the  practice  and  rules  in 
chancery  were  to  a  great  extent  derived,  not  from  the  common,  but 
from  the  civil  law.  The  mode  of  examination  of  witnesses  in  chancery 
was  entirely  different  from  that  at  common  law.  My  conclusion  is,  that, 
both  upon  principle  and  authority,  the  testimony  of  Mrs.  Adams  was 
incompetent. 

The  judgment  of  the  Supreme  Court,  reversing  that  of  the  sessions, 
and  awarding  a  new  trial,  must  be  affirmed. 

All  the  judges  concurring,  order  affirmed.^ 

1  Contra,  R.  v.  Doolin,  Jebb,  C.  C,  123  ;  and  so  in  Equity,  Celluloid  Co.  v.  Arling- 
ton Co.,  47  Fed,  Eep.  4.  —  Ed. 
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Commonwealth  v.  Morrell,  99  Mass.  542  (1868).  Indictment 
for  robbery.  At  the  trial  in  the  Superior  Court,  before  Devens,  J.,  the 
defendants  were  found  guilty,  and  alleged  exceptions,  which  were 
allowed  as  follows  :  — 

"...  The  prosecuting  ofHcer  introduced  Wade  and  several  other 
witnesses  to  testif)-  to  conversations  with  the  defendants,  with  a  view 
to  show  admissions  and  confessions  by  them.  In  case  of  each  of  these 
witnesses  the  defendants'  counsel  requested  that  a  preliminary  examin- 
tion  bo  instituted  by  the  Court  as  to  the  circumstances  under  whjch  the 
admissions  or  confessions  were  obtained.  These  examinations  being 
in  each  case  instituted,  the  defendants'  counsel  claimed  the  right  to 
cross-examine  the  various  witnesses  on  the  preliminary  issue.  The 
presiding  judge  ruled  that  as  matter  of  law  no  such  cross-examinations 
could  be  allowed ;  and  the  witnesses,  after  being  examined  bj'  the 
prosecuting  ofHcer  uuder  the  direction  of  the  Court  to  ascertain  whether 
any  promises  or  threats  were  made,  or  other  improper  inducements 
offered,  to  draw  forth  confessions  from  the  defendants,  were  permitted 
to  state  their  conversations  with  the  prisoners,  containing  admissions 
and  confessions,  under  objections  bj'  the  defendants." 

W.  iS.  B.  IlopJcins  (D.  Aiken  with  him),  for  the  defendants. 

C.  Allen,  Attorney-General,  for  the  Commonwealth. 

Chapman,  C.  J.  .  .  .  The  other  exception  relates  to  the  confessions 
of  the  defendants.  Their  counsel  requested  that  a  preliminary  exam- 
ination be  instituted  bj'  the  Court  as  to  the  circumstances  under  which 
the  confessions  were  obtained.  The  purpose  of  such  an  examination 
is  to  satisfy  the  judge  whether  the  evidence  is  admissible.  Upon  the 
request  being  made,  it  was  for  him  to  direct  the  course  of  the  examin- 
ation ;  and  he  might,  if  he  thought  proper,  direct  the  prosecuting 
officer  to  conduct  it.  The  defendants'  counsel  had  no  legal  right  to 
conduct  it  contrary  to  the  direction  of  the  judge ;  and  the  extent  to 
which  it  should  be  carried,  and  its  effect  upon  the  admissibilitj-  of  the 
confessions,  were  to  be  decided  bj'  the  judge.  It  is  not  alleged  that 
the  right  of  cross-examination  was  abridged  when  the  evidence  was 
offered  to  the  jury.  The  Court  can  see  nothing  in  the  proceedings 
that  is  subject  to  exception.  Exceptions  overruled.^ 


YouNGB  V.  HoNNER,  1  C.  &  K.  51  (1843).  Assumpsit  hj  the 
plaintiff,  as  indorsee,  against  the  defendant,  as  acceptor  of  a  bill  of  ex- 
change, dated  the  2d  day  of  October,  1840,  drawn  by  Henry  Younge 
for  £40,  paj-able  three  months  after  date  to  the  order  of  the  drawer, 
and  by  him  indorsed  to  the  plaintiff.  Pleas,  first,  that  the  defendant 
did  not  accept  the  bill ;  and,  secondly,  that  the  drawer  did  not  indorse 

'  Compare  Becker  y,  Quigg,  54  111.  390.  — Ed. 
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it  to  the  plaintiff.  Tlie  acceptance  on  the  bill  of  exchange  was  "  Ac- 
cepted, Eobeit  Honner."  On  the  part  of  the  plaintiff,  five  witnesses 
were  called  who  deposed  to  their  belief  that  the  acceptance  was  of  the 
handwriting  of  the  defendant ;  and  on  the  part  of  the  defendant,  sev- 
eral -witnesses  were  called,  who  deposed  to  their  belief  that  it  was  not 
so  •  and  one  of  them  stated  that  he  had  never  seen  a  signature  of  the 
defendant  written  "  Robert  Honner,"  as  the  defendant  always  signed 
iiis  name  "  E.  W.  Honner." 

If".  V.  Lee,  for  the  plaintiff,  in  cross-examining  this  witness,  put  into 
his  hand  a  paper,  not  at  all  connected  with  the  cause,  which  bore  the 
signature  "Eobert  Honner,"  and  asked  the  witness  if  he  believed 
that  to  be  written  by  the  defendant,  and  the  witness  said  that  he  be- 
lieved that  it  was  so. 

F.  V.  Lee  proposed  to  ask  the  witness  whether,  looking  at  that 
paper,  he  would  now  say  that  he  had  never  seen  a  genuine  signature  of 
the  defendant  without  the  initials  E.  W. 

Thesiger,  for  the  defendant.  I  submit  that  it  is  not  competent  to 
the  other  side  to  test  the  knowledge  of  the  witness  by  means  of  another 
and  a  genuine  instrument  which  is  not  in  evidence  in  the  cause.  In 
the  case  of  Griffiths  v.  Ivory,  3  P.  &  D.  179,  where,  in  a  case  like  the 
present,  it  was  proposed  to  test  the  veracity  of  a  witness  by  putting 
into  his  hand  a  paper  not  connected  with  the  cause,  and  asking  him 
whether  that  was  of  the  defendant's  handwriting,  the  Court  of  Queen's 
Bench  held  that  it  could  not  be  done. 

Aldeeson,  B.  I  am  of  opinion  that  it  is  competent  to  the  counsel 
for  the  plaintiff  to  test  the  knowledge  of  the  witness,  or  rather  the 
value  of  the  belief  of  the  witness,  as  to  the  genuineness  of  the  signa- 
ture, which  is  in  question  ;  but  I  will  confer  with  other  learned  Barons 
on  the  point.  [His  Lordship,  having  gone  into  the  Court  of  Exche- 
quer, which  was  sitting  in  Banco,  said :]  Neither  Lord  Abinger  nor 
Baron  Parke  entertain  any  doubt  upon  the  point.  I  shall,  therefore, 
as  that  opinion  coincides  with  my  own,  receive  the  evidence,  and  allow 
the  question  to  be  put. 


Spencelet,  qui  tarn  v.  De  Willott,  7  East,  108  (1806).  At  the 
trial  of  this  action  for  usurj'  before  Lord  Elleaborough,  C.  J.,  at  the 
sittings  after  last  term  at  Westminster,  wherein  the  usury  was  alleged 
to  have  been  committed  by  the  defendant  in  a  contract  made  by  him 
with  the  French  Marquis  de  Chainbcnas,  the  plaintiffs  case  was  proved 
by  the  Marquis  who,  on  his  examination  in  chief,  swore  in  substance 
that  the  defendant  had  advanced  to  him  the  sums  of  money  mentioned 
in  the  declaration  at  the  rate  of  about  £10  per  cent  per  month,  and  not 
by  way  of  partnership  ;  and  there  was  no  question  of  the  usury  if  the 
Marquis  were  believed.  But  the  defendant's  counsel,  intending  to  dis- 
credit the  witness,  on  cross-examination  proposed  to  ask  him  what 
contract  he  had  made  with  a  Mr.  SchuUenburg,  and  with  several  other 
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third  persons,  from  whom  he  had  also  taken  up-money  on  the  same  and 
on  other  da3-s  on  which  the  contract  in  question  was  made ;  and  this 
for  the  purpose  of  drawing  from  the  witness  the  confession  that  he  had 
taken  up  sums  of  mone^'  from  those  third  persons  on  terms  of  con- 
fidence that  he  was  to  employ  the  mone^^  so  raised  according  to  his 
own  discretion  (which  he  had  suggested  to  them  he  was  enabled  to  do  to 
great  advantage),  and  to  share  with  them  the  profits  whatever  they 
might  be  ;  the  defendant's  counsel  intending,  if  the  witness  answered  in 
the  aflSrmative,  to  draw  from  thence  a  conclusion  that  he  had  made  the 
same  contract  with  the  defendant  (which  was  suggested  to  be  the  fact), 
with  whom  as  with  those  third  persons  he  was  living  at  the  time  in 
habits  of  frequent  communication  and  familiarity ;  or  if  the  witness 
denied  that  such  was  the  nature  of  his  dealings  with  those  persons,  to 
call  Mr.  Schullenburg  and  the  others  to  prove  tiie  contrar3-,  and  thereby 
destroy  the  witness's  credit.  Lord  Ellenborough,  however,  refused  to 
suffer  the  question  to  be  put  to  the  witness  on  his  cross-examination, 
conceiving  it  to  be  entirely  irrelevant  to  the  issue  in  the  cause,  and  that 
it  was  not  allowable  for  a  counsel  on  cross-examination  to  put  to  a 
witness  any  question  concerning  a  distinct  collateral  fact  not  relevant 
to  the  issue,  for  the  purpose  of  disproving  the  truth  of  the  expected 
answer  by  other  witnesses.  The  plaintiff  having  obtained  a  verdict  for 
£25,200, 

Erskine  now  moved  for  a  new  trial,  first,  on  the  ground  of  the  rejec- 
tion of  the  evidence  proposed  to  be  obtained  upon  the  cross-examination 
of  the  witness  ;  and,  secondly,  upon  an  affidavit  that  the  plaintiff  had 
published  a  statement  of  the  case,  which  was  distributed  about  the 
Court  and  the  hall  before  and  at  the  time  of  the  trial.  On  the  first 
ground  he  reasoned  generally  upon  the  inconvenience  and  danger  to 
truth  and  justice  if  a  witness,  perhaps  unknown,  who  swore  to  a  fact 
stated  by  him  to  have  passed  in  secret  or  confidence  with  a  party  to 
the  suit  when  no  other  witness  was  present  with  whom  he  could  be  con- 
fronted, could  not  have  his  credit  tried  by  a  cross-examination  as  to 
collateral  matters,  whereon,  if  he  spoke  falsely-,  the  falsity  was  capable 
of  being  shown  hy  other  witnesses.  That  this  was  of  peculiar  im- 
portance in  criminal  cases,  where  a  person  unjusth-  accused  of  secret 
offences  could  often  have  no  other  means  of  defending  himself.     But 

The  Court  were  all  decidedly  of  opinion  that  it  was  not  competent 
to  counsel  on  cross-examination  to  question  the  witness  concerning  a 
fact  wholly  irrelevant  to  the  matter  in  issue,  if  answered  affirmativel}', 
for  the  purpose  of  discrediting  him  if  he  answered  in  the  negative  by 
calling  other  witnesses  to  disprove  what  he  said.  That  in  this  case, 
whatever  contracts  the  witness  might  have  entered  into  with  other  per- 
sons for  other  loans,  thej'  could  not  be  evidence  of  the  contract  made 
With  the  defendant,  unless  the  witness  had  first  said  that  he  had  made 
the  same  contract  with  the  defendant  as  he  had  made  with  those  per7 
sons ;  which  he  had  not  said.  Thej'  observed  that  the  rule  had  been 
laid  down  again  and  again  that  upon  cross-examination  to  try  the  credit 
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of  a  witness  only  general  questions  conld  be  put,  and  lie  could  not  be 
asked  as  to  any  collateral  and  independent  fact  merely  with  a  view  to 
contradict  him  afterwards  by  calling  another  witness.  The  danger  of 
such  a  practice  would  be  obvious  ;  besides  the  inconvenience  of  trying 
as  many  collateral  issues  as  one  of  the  parties  chose  to  introduce,  and 
which  the  other  could  not  be  prepared  to  meet.  Lord  Ellenboeodgh 
added,  that  he  had  ruled  this  point  again  and  again  at  the  sittings  till 
he  was  quite  tired  of  the  agitation  of  the  question,  and  therefore  he 
wished  that  a  bill  of  exceptions  should  be  tendered  by  any  party  who 
was  dissatisfied  with  his  judgment,  that  the  question  might  be  finally 
put  at  rest.  And  the  Court  desired  to  have  it  understood  tliat  they 
rejected  the  motion  for  a  new  trial  on  the-  first  ground,  and  granted  a 
rule  nisi  on  the  second  ground  alone,  upon  the  affidavit  of  the  publication 
and  distribution  of  the  plaiutilTs  statement  of  his  case  at  the  trial.-' 


Real  v.  The  People,  42  N.  Y.  p.  280  (1870).     Geoveb,  J.   (for 
the  Court)  :  A  witness  introduced  by  the  accused,  and  who  gave  ma- 
terial testimony  in  his  favor,  was  aslced  by  the  District  Attorney  upon 
cross-exammatioi),  whether  he  had  not  been  in  the  penitentiary,  and 
how  long  he  had  been  there.     These  questions  were  objected  to  bj-  the 
counsel  for  the  accused,  without  a  specific  statement  calling  attention 
to  the  fact  of  there  bemg  record  evidence.     The  objection  was  over- 
ruled, and  the  counsel  excepted.     The  witness  answered  that  he  had, 
and  stated  the  time,  adding,  that  he  was  innocent  of  the  crime.    Waiv- 
ing the  question  whether  the  ground  was  sufficiently  stated,  there  can 
be  no  doubt  that  this  testimony  was  material,  and  tended  to  prejudice 
the  accused  by  impairing  tlie  credit  of  the  witness,  and  if  incompetent, 
the  judgment  should  be  reversed.     The  counsel  now  insists,  that  this 
point  was  decided  in  favor  of  the  accused  in  Newcomh  v.  Griswold,  24 
N.  Y.  298,  by  this  Court.     It  was  held  in  that  case  that  it  was  error  to 
overrule  the  objection  of  the  opposite  party  to  a  question  proposed 
upon  the  cross-examination  of  a  witness,  with  a  view  to  impair  his 
credit,  whether  he  had  not  been  convicted  of  petit  larceny,  and  the 
judgment  was  reversed  upon  this  ground,  the  Court  holding,  that  if  the 
fact  was  at  all  admissible,  it  could  only  be  proved  by  the  record.    The 
same  rule  is  laid  down  in  Greenleafs  Evidence,  vol.  1,  s.  457,  where  it 
is  further  added,  that  if  the  inquiry  is  confined  in  terms  to  the  fact  of 
his  having  been  subjected  to  an  ignominious  punishment,  or  to  impris- 
onment alone,  it  is  made  not  for  the  purpose  of  showing  that  he  was 
an  innocent  sufferer,  but  that  he  was  guilty,  and  the  only  competent 
proof  of  his  guilt  is  the  record  of  his  conviction.     If  the  rule  thus  laid 

1  See  B.  V.  Watson,  2  Stark.  Rep.  149  (1817).  At  pp.  157,  158,  Holeoyd,  J., 
after  citing  Spenceley  v.  De  Willott,  said:  "  I  have Tinderstood  that  the  rule  has  been 
acted  upon,  to  this  extent,  at  least,  that  if  you  propose  a  question  to  a  witness  and  he 
declines  to  answer  it,  his  not  answering  can  have  no  effect  with  the  jury.  If  he  does 
answer  it,  you  must  be  satisfied  with  his  answer.  .  .  ."  And  for  this  he  referred  to 
Harris  v.  Tippett.     See  infra,  p.  1216.  —  Ed. 
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down  by  this  author  is  correct,  it  is  manifest  that  the  exception  in  the 
present  case  was  well  taken.  But  I  think  that  such  is  not  the  rule.  It 
is  well  settled,  that  for  the  purpose  of  impairing  the  credit  of  a  witness, 
by  evidence  introduced  by  the  opposite  party,  such  evidence  must  go  to 
his  general  character.  That  proof  of  specific  acts  of  immorality  is  not 
competent,  see  authorities  cited  iu  Griswold  v.  Newcomb ;  1  Greenleaf, 
s.  461.  Yet  it  is  held,  that  for  the  purpose  of  discrediting  his  testi- 
mony, the  witness  may  be  asked  upon  cross-examination  as  to  specific 
acts.  Id.  s.  456.  This  shows  that  upon  a  cross-examination  of  a  wit- 
ness, with  a  view  of  testing  his  credibility,  inquiries  are  proper  as  to 
facts  not  competent  to  be  proved  in  anj'  other  way.  Such  inquiries  do 
not  relate  to  the  issue  directly  upon  trial,  but  relate  only  to  the  credi- 
bility of  the  witness.  They  are  entirely  collateral  to  the  principal 
issue.  As  to  the  former,  the  same  strictness  is  not  required  when  the 
evidence  is  confined  to  the  cross-examination  of  the  witness  introduced 
hy  the  opposite  party.  In  such  examination  the  presumption  is  strong 
that  the  witness  will  protect  his  crcdibilitj^  as  far,  at  least,  as  truth 
will  warrant.  All  experience  shows  this  to  be  so.  It  would  be  pro- 
ductive of  great  injustice  often,  if  where  a  witness  is  produced,  of 
•whom  the  opposite  partj*  has  before  never  heard,  and  who  gives  ma- 
terial testimony,  and  from  some  source,  or  from  the  manner  and  ap- 
pearance of  the  witness,  such  partj'  should  learn  that  most  of  the  life 
of  the  witness  had  been  spent  in  jails,  and  other  prisons  for  crimes,  if 
this  fact  could  not  be  proved  by  the  witness  himself,  but  could  only  be 
shown  by  records  existing  in  distant  counties,  and  perhaps  States, 
■which  for  the  purposes  of  the  trial  are  wholly  inaccessible.  No  danger 
to  the  partj'  introducing  the  witness  can  result  from  this  class  of  in- 
quiries, while  their  exclusion  might,  iu  some  cases,  wholly  defeat  the 
ends  of  justice.  My  conclusion  is,  that  a  witness  upon  cross-examina- 
tion may  be  asked  whether  he  has  been  in  jail,  the  penitentiaiy,  or 
State  prison,  or  any  other  place  that  would  tend  to  impair  his  credi- 
bility, and  how  much  of  his  life  he  has  passed  in  such  places.  When 
the  inquiry  is  confined  as  to  whether  he  has  been  convicted,  and  of 
what,  a  different  rule  may  perhaps  apply.  This  involves  questions  as 
to  the  jurisdiction  and  proceedings  of  a  Court  of  which  the  witness  may 
not  be  competent  to  speak.  This  was  the  point  involved  in  Griswold 
V.  Newcomb,  and  the  only  point  in  that  case.  Here  the  inquiry  was 
simply  whether  and  how  long  the  witness  had  been  in  the  penitentiary, 
This  the  witness  knew  and  could  not  be  mistaken  about.  His  answers 
in  the  present  case  undoubtedly  impaired  his  credit  with  the  jury,  as 
the  verdict  under  the  charge  given  shows  that  no  credit  whatever  was 
given  to  the  testimony.  The  extent  of  the  cross-examination  of  this 
character  is  somewhat  in  the  discretion  of  the  Court,  and  must  necessar- 
ily be  so  to  prevent  abuse.  La  Seau  v.  The  People,  34  N.  Y.  223 .  This 
discretion  should  be  liberally  exercised  with  a  view  to  arrive  at  truth.i 

i-And  so  Smith  v.  State,  64  Md.  25  ;  Stevens  v.  Beach,  12  Vt.  ."JSS  ;  States.  Miller, 
100  Mo.  621,  622 ;  State  v.  McOartly,  17  Minn.  76.    Compare  Ryan  v.  People,  79 
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Moody w.  Eowell,  17  Pick.  490  (1835).  Assumpsit  on  a  promissory 
note  for  the  sum  of  $2,750,  dated  November  1,  1828,  payable  to  John 
Blaisdell,  junior,  since  deceased,  or  his  order,  in  five  yeai-s,  with  interest, 
and  purporting  to  be  signed  by  the  defendant  and  indorsed  by  the  payee. 

The  trial  was  before  Morton,  J. 

The  defence  rested  on  the  ground,  that  the  signatures  of  the  defend- 
ant and  of  the  payee  were  forged. 

Henry  H.  Brown,  who  was  called  as  a  witness  for  the  defendant, 
was  examined  as  to  the  handwriting  of  the  payee.  On  his  cross-exam- 
ination, the  plaintiff  examined  him  as  to  the  handwriting  of  the  defend- 
ant ;  and  a  question  was  objected  to  as  leading.  The  judge  sustained 
the  objection,  and  did  not  permit  the  plaintiff  to  cross-examine  the  wit- 
ness as  to  the  defendant's  signature,  he  not  having  been  questioned  on 
that  subject  by  the  defendant.  .  .  . 

The  verdict  was  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial. 

Salstonstall  and  Ghoate,  for  the  plaintiff. 

Cushing,  for  the  defendant. 

Shav7,  C.  J.,  delivered  the  opinion  of  the  Court.  .  .  .  One  other  ex- 
ception was  taken  on  the  part  of  the  plaintiff,  that  he  was  precluded 
from  putting  a  leading  question  on  cross-examination,  on  the  ground, 
that  as  a  general  rule  of  law  this  is  not  admissible. 

Probably  this  had  little  influence  on  the  result,  and  w'ould  be  of  lit- 
tle importance  in  itself,  did  it  not  involve  a  question  as  to  general 
practice  ;  but  it  is  of  the  highest  importance  that  the  general  practice, 
in  the  application  of  rules  of  evidence,  should  be  uniform  and  settled. 

The  Court  have  no  doubt,  that  it  is  within  the  discretion  of  a  judge 
at  the  trial,  under  particular  circumstances,  to  permit  a  leading  ques- 
tion to  be  put  to  one's  own  witness,  as  when  he  is  manifestly 
reluctant  and  hostile  to  the  interests  of  the  party  calling  him,  or 
where  he  has  exhausted  his  memory  without  stating  the  particular  re- 
quired, where  it  is  a  proper  name,  or  other  fact,  which  cannot  be  signi- 
ficantly pointed  to  by  a  general  interrogatory,  or  where  the  witness  is  a 
child  of  tender  years,  whose  attention  can  be  called  to  the  matter  re- 
quired, only  by  a  pointed  or  leading  question.  So  a  judge  may,  in  his 
discretion,  prohibit  certain  leading  questions  from,  being  put  to  an 
adversary's  witness,  where  the  witness  shows  a  strong  interest  or  bias 
in  favor  of  the  cross-examining  party,  and  needs  ovAy  an  intimation  to 
say  whatever  is  most  favorable  to  that  party.  The  witness  may  have 
purposely  concealed  such  bias,  in  favor  of  one  party,  to  induce  the 

N.  Y.  p.  599.  See  »  valuable  opinion  in  Gr.  West.  Co.  v.  Loomis,  32  N.  Y.  127. 
In  Massachusetts  there  is  a  tendency  to  a  stricter  restraint  than  is  commonly  applied. 
Holbrook  v.  Dow,  12  Gray,  357  ;  Com.  v.  Schafiier,  146  Mass.  512.  But  compare 
Jennings  v.  TVhitehead  Co.,  138  Mass.  pp.  597-599.  —  Ed. 
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.  other  to  call  him  and  make  him  his  witness  ;  or  the  party  calling  him 
may  be  compelled  to  do  so,  to  prove  some  single  fact  necessary  to  his 
case.  This  discretionary  power  to  vary  the  general  rule  is  to  be  exer- 
cised only  so  far  as  the  purposes  of  justice  plainly  require  it,  and  is  to 
be  regulated  by  the  circumstances  of  each  case. 

But  upon  the  question,  whether,  as  a  general  rule,  the  cross-examin- 
ing party  is  prohibited  from  putting  a  leading  question,  to  a  matter  not 
inquired  of  by  the  party  calling  him,  on  his  examination  in  chief,  there 
is  a  diversity  of  opinion.  It  was  held  by  Mr.  Justice  Washington,  that 
such  question  could  not  be  put.  Harrison  v.  Howan,  3  Wash.  C.  C.  R. 
680.  This  is  a  very  respectable  authoritj'  and  entitled  to  great  considera- 
tion. But  in  the  case  cited,  the  nature  of  the  question,  and  the  circum- 
stances under  which  it  was  put,  are  not  stated,  no  argument  was  had,  and 
no  authoritj'  cited.  The  same  view  seems  to  have  been  taken  by  the  Su- 
preme Court  of  Pennsylvania.  Ellmaker-v.  Buckley^  16  Serg.  &  Rawle, 
77.  But  we  think  the  general  practice  has  been  otherwise  both  in 
England  and  in  this  State,  and  is  so  laid  down  by  the  compilers.  1 
Sterkie  on  Ev.  {4th  Am.  edit.)  131 ;  1  Phillipps  onEv.  (6th  edit.)  260. 

There  is  one  authoritj'  directly  in  point,  where  the  objection  was  taken, 
and  it  was  decided  by  Lord  Kenyon,  at  Nisi  Prius,  that  such  leading 
question  is  admissible.  Dickinson  v.  Shee,  4  Esp.  Cas.  67,  So  in 
several  recent  cases,  it  has  been  held  .that  where  a  witness  is  called  to 
a  particular  fact,  he  is  a  witness  to  all  purposes,  and  may  be  fully  cross- 
examined  to  the  whole  case,  and  no  distinction  is  suggested  as  to  the 
mode  of  cross-examination.  Morgan  v.  Brydges,  2  Stark.  R.  314 ; 
Hex  V.  Brooke,  ibid.  472. 

On  the  whole,  the  Court  are  of  opinion  that  the  weight  of  authority 
is  in  favor  of  the  right  to  put  leading  questions,  under  the  circum- 
stances stated,  and  that  this  is  confirmed  by  practice  and  experience. 
It  is  most  desirable  that  rules  of  general  practice,  of  so  much  impor- 
stance  and  of  auch  frequent  recurrence,  should  be  as  few,  simple,  and 
practical  as  possible,  and  that  distinctions  should  not  be  multiplied 
without  good  cause.  It  would  be  often  diificult,  in  a  long  and  compli- 
cated examination,  to  decide  whether  a  question  applies  wholly  to  new 
matter,  or  to  matter  already  examined  to  in  chief  The  general  rule 
admitted  on  all  hands  is,  that  on  a  cross-examination,  leading  ques- 
tions may  be  put,  and  the  Court  are  of  opinion,  that  it  would  not  be 
useful  to  engraft  upon  it  a  distinction  not  in  general  necessary  to  attain 
the  purposes  of  justice,  in  the  investigation  of  the  truth  of  facts  ;  that  it 
would  be  often  difficult  of  application,  and  that  all  the  practical  good 
expected  from  it  may  be  as  effectually  attained  by  the  exercise  of  the 
discretionary  power  of  the  Court,  where  the  circumstances  are  such  as 
to  require  its  interposition.  As  this  was  laid  down  as  the  general  rule  of 
law,  the  Court  are  of  opinion,  that  upon  this  ground  the  plaintiff,  if  he 
shall  be  so  advised,  is  entitled  to  have  a  new  trial.^ 

1  And  so  Beal  v.  Nichols,  2  Gray,  262  (1854)  ;  Ireland  v.  E.  R.  Co.,  79  Mich. 
163 ;  Sruim  v.  Burus,  8   Mo.   26  ;   KiUer  v.  Mcllwain,,   16   So.  Ca.    551  (1881). 
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Matticb  V.  Allen,  33  Barb.  543  (1860).  Appeal  from  a  judgment 
entered  upon  the  report  of  a  referee.  The  action  was  brought  to  re- 
cover damages  of  the  defendants  for  refusing  to  perform  a  contract 
entered  into  by  them,  through  one  Rosenkrans,  their  agent,  for  the 
purchase  of  a  quantity  of  barley  of  the  plaintiff.  .  .  .  The  referee  re- 
ported in  favor  of  the  plaintiff,  for  $180 ;  for  which  sum,  with  costs, 
judgment  was  entered.  The  other  material  facts  appear  in  the  opinion 
of  the  Court. 

D.  Rumsey,  for  the  appellant.    S.  H.  Hammond,  for  the  respondent. 

By  the  Court,  E.  Dakwin  Smith,  J.  .  .  .  The  next  and  more  im- 
portant exception  relates  to  the  refusal  of  the  referee  to  allow  the 
defendant  to  contradict  and  impeach  the  witness  Kosenkrans.     This 

The  English  rule  is  the  same  (2  Tayl.  Ev.  s.  1432,  8th  ed.)  :  "Here,  and  in  Ire- 
land, the  cross-examination  is  not  limited  to  the  matters  upon  whiuh  the  witness  has 
already  been  examined  in  chief,  hut  extends  to  the  whole  case  ;  and  therefore,  if  a 
plaintifir  calls  a  witness  to  prove  the  simplest  fact  connected  with  his  case,  the  defend- 
ant is  at  liberty  to  cross-examine  him  on  every  issue,  and  by  putting  leading  questions 
to  establish,  if  he  can,  his  entire  defence.  So  far  has  this  doctrine  been  carried,  that 
even  where  it  was  requisite  that  the  substantial,  though  not  the  nominal,  party  iu  the 
cause  should  be  called  by  his  adversary,  for  the  sake  of  formal  proof  only,  it  was  held, 
that  he  was  thereby  made  a  witness  for  all  purposes,  and  might  be  cross-examined  as 
to  the  whole  case." 

This  usage  is  only  to  be  defended  on  practical  grounds  ;  and  perhaps  these  fur- 
nish a  sufficient  defence.  A  different  rule  has  prevailed  in  the  Federal  Courts,  and 
in  mapy  of  the  Stated.  Iii  Phil.  R.  R.  Co.  v.  Stimpson,  14  Pet.  p.  461  (1840),"Story,  J., 
referred  to  "  The  broader  principle,  now  well  established,  although  sometimes  lost 
sight  of  iu  our  loose  practice  at  trials,  that  a  party  has  no  right  to  cross-examine  any 
witness  except  as  to  facts  and  circumstances  connected  with  the  matters  stated  in  his 
direct  examination.  If  he  wishes  to  examine  him  as  to  other  matters,  he  must  do  so 
by  making  the  witness  his  own,  and  calling  him,  as  such,  in  the  subsequent  progress 
of'  the  cause." 

In  Stafford  v.  Fargo,  35  111.,  p.  486  (1864),  "Walker,  C.  J.,  said  :  "  Whilst  a  large 
discretion  is  necessary  to  be  exercised  by  Courts,  in  the  manner  of  disposing  of  busi- 
nets,  still  some  rules  of  practice  are  inflexible.  Long  experience  has  demonstrated 
that  certain  rules  of  practice  are  indispensable  to  the  attainment  of  justice,  whilst 
others  conduce  largely  to  the  attainment  of  that  end.  It  seems  to  be  the  well  recog- 
nized rule,  that  when  a  witness  is  called  by  one  party,  the  other  has  only  the  right  to 
cross-examine  upon  the  facts  to  which  he  testified  in  chief.  If  he  can  give  evidence 
beneficial  to  the  other  party,  he  should  call  him  at  the  proper  time,  and  make  him  his 
own  witness  and  examine  him  in  chief,  thereby  giving  the  other  party  the  benefit  of  a 
cross-examination  on  such  evidence  in  chiefi  Otherwise,  the  party  calling  the  witness 
would  be  deprived  of  a  cross-examination  as  to  evidence  called  out  by  the  other  side, 
and  the  party  against  whom  the  witness  was  first  called  would  obtain  the  advantage 
of  getting  evidence  under  the  latitude  allowed  in  a  cross-examination.  It  may  be  that 
unless  the  Court  could  see  that  such  an  examination  hr.d  resulted  in  injury  to  the  op- 
posite party,  the  judgment  would  not  be  reversed  for  that  reason  alone  ;  but  being 
calculated  to  work  injury,  such  a  practice  should  be  discouraged.  In  this  case,  Lyon 
was  called  to  prove  a  single  fact,  and  the  cross-examination  should  have  been  limited 
to  that  fact." 
,     See  Steph.  Dig.  Ev.  Art.  127  (Chase's  ed.),  note.  —  Ed. 
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witness  was  called  bj-  the  plaintiff,  'and  gave  evidence  proving  his 
agency  for  the  defendants  for  the  purchase  of  the  barle^y  in  question, 
and  his  appointment  as  such  agent  by  the  witness  Boyd,  and  that  such 
barley  was  sent  to  the  defendants.  The  cross-examination  of  this  wit- 
ness was  then  suspended  for  the  present.  After  the  plaintiff  had  rested, 
the  witness  was  recalled,  and  was  then  cross-examined  hy  the  defend- 
anos'  counsel.  After  such  examination  by  tlie  defendants'  counsel  was 
finished,  "  the  witness  was  then  re-examined  by  the  plaintiff's  counsel," 
and  after  such  testimony  was  given  he  was  further  cross-examined  by 
the  defendants'  counsel.  After  his  testimonj'  was  completed,  the  de- 
fendant offered  to  contradict  the  witness  by  showing  that  he  had  given 
a  different  version  of  the  transaction,  and  also  offered  to  impeach  his 
general  character.  This  was  objected  to  and  disallowed  by  the  referee, 
on  the  ground  that  the  defendants  "  by  the  manner  in  which  they  had 
examined  the  witness  had  made  him  their  own  witness."  It  is  a  funda- 
mental rule  in  the  law  of  evidence  that  a  partj-  shall  not  impeach  his  own 
witness.  Greenl.  Ev.  s.  442  ;  3  Phil.  Ev.  (Edwards'  ed)  .981,  and  note 
of  Cowen  &  Hill,  601.  So  far  as  relates  to  the  party  originally  calling 
a  witness,  this  rule  is  plain,  and  universally  applied.  A  party  calling  a 
witness  is  presumed  to  know  his  general  character,  and  cannot  be  al- 
lowed to  experiment  in  calling  a  witness  whom  he  knows  to  be  unworthy 
of  credit,  with  liberty  to  regard  him  as  a  good  witness  if  he  testifies  in 
his  favor,  and  destroy  his  credit  if  he  testifies  against  him.  But  it  was 
claimed  by  the  defendant  [plaintiff],  and  was  in  effect  so  held  by  the 
referee,  that  a  party  may  make  a  witness  called  by  his  adversary  his 
own  witness  so  as  not  to  be  at  liberty  to  ask  him  leading  questions  or 
impeach  his  general  character,  and  that  he  will  so  do  when  he  calls  a 
witness  who  has  already  been  called  and  sworn  and  given  testimony  for 
the  opposite  party,  to  prove  his  own  case.  Every  witness,  called  and 
sworn  on  the  trial  of  a  cause,  who  gives  material  testimony  in  favor  of 
the  party  calling  him,  is  subject  to  a  cross-examination  by  the  opposite 
partj'.  But  in  view  of  the  rule  suggested  and  held  at  the  trial  of  this 
cause,  it  would  obviouslj'  be  very  important  and  essential  that  such 
cross-examination  should  not  exceed  the  limits  of  a  legitimate  cross- 
examination.  The  Supreme  Court  of  the  United  States  hold  the  rule 
as  claimed  by  the  plaintiff.  Judge  Story,  in  the  case  of  the  Philadel- 
phia and  Trenton  R.  R.  Co.y.  Simpson,  14  Peters,  461,  states  the 
rule  as  follows  :  "  A  party  has  no  right  to  cross-examine  any  witness 
except  to  facts  and  circumstances  connected  with  the  matters  stated  in 
liis  direct  examinatipn.  If  he  wishes  to  examine  him  to  other  matters, 
he  must  do  so  by  making  the  witness  his  own,  and  calling  him  as  such 
in  the  subsequent  progress  of  the  cause."  And  the  Supreme  Court  of 
Pennsylvania  also  so  hold  the  rule  in  EUmaker  v.  Buckley,  16  Serg.  & 
Eawle,  76,  and  in  Floyd  v.  Brown,  6  Watts  &  Serg.  76.  The  English 
rule  is  otherwise.  Starkie  states  the  rule  as  follows  :  "  When  a  witness 
has  been  examined  by  one  partj',  he  may  afterwards  be  cross-examined 
as  an  adverse  witness  when  he  is  called  by  the  adversary'  as  one  of  his 
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own  witnesses."  Starkie's  Ev.  132  ;  Greeul.  s.  447 ;  2  Phil.  Ev.  (Ed- 
wards' ed.)  906.  And  such,  I  think,  is  the  rule  in  this  State.  Jackson 
ex  dem.  £!den  v.  Varick,  7  Cowen,  238  ;  s.  c.  2  "Wend.  166 ;  Fulton 
Bank  v.  Stafford,  2  Wend.  483.  And  such  is  the  rule  in  Massachu- 
setts. Webster  v.  Zee,  5  Mass.  R.  334  ;  Merrill  v.  Ink.  of  Berkshire, 
11  Pick.  269  ;  Moody  v.  Howell,  17  id.  499.  But  though  a  witness  once 
sworn  may  be  re-examined  bj'  the  adverse  party,  as  upon  cross-examina- 
tion, in  any  stage  of  the  trial  of  a  cause,  the  question  remains,  whether, 
when  a  party  calls  his  adversary's  witness  to  prove  his  own  cause,  he  so 
far  makes  him  his  own  witness  that  he  cannot  impeach  him.  In  Jackson 
ex  dem.  Van  Slyck  v.  Son,  2  Caines,  178,  the  plaintiff  claimed  by  de- 
scent, and  called  a  witness  who,  on  cross-examination,  proved  by  parol 
a  will  made.  The  Court  held  that  the  proof  given  was  improper,  and 
said  the  defendant  made  the  witness  his  own,  as  much  as  if  he  had 
called  him.  But  Judge  Savage,  speaking  of  this  case,  in  The  People  v. 
Moore,  15  Wend.  422,  says  :  "  The  Court  did  not  say  that  a  party  who 
cross-examines  a  witness  makes  such  witness  his  own,  so  that  he  can- 
not impeach  him."  See  alsoi/anweyv.  iMa?ieJ,  2  Hayw.  397.  This  right 
of  cross-examination  of  an  adversary's  witness  is  however,  I  think,  sub- 
ject to  this  qualification,  —  that  the  subject  is  within  the  discretion  of 
the  judge  at  JSFisi  Prius,  in  respect  to  putting  to  him  leading  questions. 
The  rule  on  this  question  is  well  stated  by  Chief  Justice  Shaw  in  Moody 
V.  Howell,  sv^jra  ;  2  Phil.  Ev.  906  ;  Note  of  Cowen  &  Hill,  582,  and 
21  Vt.  E.  438.  There  is  connected  with  this  right  of  cross-examination 
another  important  qualification.  The  riglit  of  cross-examination  does 
not  extend  so  far  as  to  allow  a  pai-ty  to  go  into  his  own  case  prema- 
turely. Judge  Storj',  in  the  case  in  14  Peters,  supra,  doubtless  states 
correctly  the  rule  in  respect  to  what  cross-examination  strictly  consists 
in,  and  to  which  it  should  be  limited  in  the  first  instance.  A  party  has 
no  right,  I  think,  before  he  has  opened  his  case  to  the  jury,  to  introduce 
it  and  prove  it  on  cross-examination  of  his  adversary's  witness.  Greenl. 
Ev.  s.  447 ;  Mlmaker  v.  Buckley,  16  Serg.  &  R.  76. 

I  think  the  referee  erred,  therefore,  in  holding  that  the  defendant 
lost  the  right  of  impeaching  the  witness  Rosekrans,  by  the  manner  of 
his  examination.  He  was  the  witness  of  his  adversary  ;  and  if  he  had 
given  material  testimony  against  him,  although  he  had  attempted  to 
prove  his  own  case  or  some  part  of  it  by  him,  still  he  did  not  thereby 
forfeit  the  right  to  impeach  him  by  particular  or  general  testimony. 
But  if  the  rule  in  regard  to  cross-examination  were  as  strict  as  held 
by  the  United  States  Court  and  the  Courts  in  Pennsylvania,  still  I 
think  the  defendant  had  the  right  to  impeach  this  witness.  The  suspen- 
sion of  the  cross-examination,  when  he  was  first  called,  was  not  ob- 
jected to  or  objectionable,  that  I  can  see.  When  the  witness  was 
recalled  and  cross-examined,  the  examination,  I  think,  upon  a  fair  in- 
terpretation, did  not  exceed  the  limits  of  a  strict  cross-examination  as 
defined  by  Judge  Story  in  the  case  in  Peters,  supra.  After  such  cross- 
examination,  it  appears  that  the  plaintiff  re-examined  the  witness  upon 


SECT.  IV.]  WILSON  V.   WAGAR.  1195 

the  merits,  and  he  then  gave  most  important  and  material  testimony 
for  the  plalntiflf.  It  would  be  entirely  wrong  after  such  testimony  had 
been  given,  —  and  out  of  order  too,  —  to  preclude  the  defendant  from 
impeaching  the  witness.  The  referee,  I  think,  clearly  erred  upon  this 
point,  and  that  there  should  be  a  new  trial.  Wew  trial  granted.^ 


People  v.  The  Court,  &c.,  83  N.  Y.  p.  459  (1881).  Finch,  J.  (for 
the  Court) :  Upon  the  cross-examination  of  Davidson,  the  defendant's 
counsel,  while  seeking  to  elicit  new  matter  constituting  an  element  of 
the  intended  defence,  claimed  the  right  to  put  leading  questions,  which 
was  denied  by  the  Court.  The  rule  in  such  case  was  very  fully  and 
ably  discussed  in  the  opinion  of  Judge  Brady  at  General  Term,  and  the 
authorities  cited.  HarriBon  v.  JRowan,  3  Wash.  C.  C.  580 ;  Sllmaker 
v.  Buckley,  16  Serg.  &  R.  77,;  Phil.  &  I.  B.  B.  Co.  v.  Stimpson,  14 
Pet.  448  ;  Castor  v.  Bavington,  2  Watts  &  Serg.  505  ;  Floyd  v.  Bo- 
vard,  6  Watts  &  Serg.  75  ;  Jackson  v.  Son,  2  Caines,  178  ;  People  v. 
Moore,  15  Wend.  419.  The  conclusion  reached,  that  such  right  does 
not  exist,  meets  our  approval.  A  different  rule  would  enable  a  party 
to  develop  his  defence  untrammelled  by  the  rules  which  govern  a  direct 
examination,  and  give  him  an  advantage  for  which  we  can  see  no  just 
reason.  As  to  the  new  matter  the  witness  becomes  his  own,  and  in 
substance  and  effect  the  cross-examination  ceases.  That  is  properly 
such  or\\j  while  it  is  directed  to  the  evidence  given  in  behalf  of  the 
adversarj'.  When  it  passes  beyond  that  it  becomes  the  direct  and 
affirmative  evidence  of  the  party,  and  should  be  subjected  to  the  appro- 
priate restraints.  There  is  no  reason  in  the  nature  of  the  case,  why  a 
direct  examination  should  be  guarded  against  the  evil  and  danger  re- 
sulting from  leading, questions  which  does  not  apply  to  an  effort  upon 
cross-examination  to  introduce  a  new  and  affirmative  defence.  We 
see  no  error  in  the  ruling  of  the  Court  in  this  respect.^ 


Wilson  y.  Wagar,  26  Mich.  p.  457  (1873).  Christiancy,  C.  J.  (for 
the  Court)  :  The  establishment  of  such  a  state  of  facts  as  would  consti- 
tute an  implied  contract  to  pay  for  the  articles  in  question,  was  incumbent 
upon  the  plaintiffs,  and  constituted  the  plaintiffs'  case.  The  testimony 
this  witness  had  just  given  on  his  direct  examination,  tended  to  show  a 
sale  of  the  articles  without  any  specified  or  agreed  price,  and  hence,  to 
establish  a  duty  on  the  part  of  the  defendant,  and  therefore  an  implied 
•promise  or  contract,  to  pay  whatever  the  articles  were  reasonably  worth, 
and  to  pay  this  at  any  moment,  upon  request.  The  defendant  had  the 
right  on  cross-examination,  not  only  to  call  out  any  fact  which  would 
contradict  or  qualify  any  particular  facts  stated  on  the  examination  in 

1  Compare  People  v.  Moore,  15  Wend.  419.  — Ed. 

3  Compare  Livingston  v.  Keech,  34  N.  Y.  Superior  f^ourt,  547,  stating  the  English 
rule  as  that  of  New  York.  —  Ed. 
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chief,  but  anything  which  would  tend  to  rebut  or  modify  any  conclu- 
sion or  inference  resulting  from  the  facts  so  stated ;  and  therefore  to 
show  that  the  whole  transaction  connected  with  the  furnishing  of  these 
articles  did  not  constitute  such  contract  as  that  which  the  direct  evi- 
dence of  this  witness  tended  to  prove ;  but  he  could  not  do  this,  nor 
could  it  be  known  whether  any  or  what  contract  would  result,  and  the 
cross-examination  would  be  a  mere  farce,  if  he  could  not  be  allowed 
to  show  by  it  just  what  the  whole  transaction  was,  so  far  as  it  might 
be  within  the  knowledge  of  the  witness.  See  Chandler  v.  Allison,'  10 
Mich.  4C0 ;  Thompson  v.  Eichards,  14  Mich.  172  \  JD.  &  M.  B.  S. 
Co.  V.  Van  Steinburg,  17  Mich.  99  ;  Turner  v.  City  of  Grand  Bapids, 
20  Mich.  390. 

It  is  hardly  necessary  to  add,  that  upon  these  principles,  all  parts 
of  the  cross-examination  in  this  case  were  clearly  admissible  under  the 
general  issue  alone,  though  some  of  the  facts  elicited  might  not  be 
as  advantageous  to  the  defendant  as  if  the  notice  of  recoupment  had 
remained. 

While  upon  the  subject  of  cross-examination,  it  may  be  proper  to 
state  (though  there  is  nothing  in  the  form  of  present  bill  to  call  for  it), 
that,  judging  from  the  form  in  which  bills  of  exceptions  are  quite  fre- 
quently presented,  we  infer  that  an  erroneous  notion  still  prevails  with 
some  members  of  the  profession  as  to  the  question  on  whose  part  the 
evidence  given  on  cross-examination  is  to  be  considered  as  introduced. 
Thus,  it  is  not  unusual  to  find  in  bills  of  exceptions,  a  statement  of  the 
evidence  drawn  out  on  the  cross-examination  as  evidence  introduced 
by  the  party  making  the  cross-examination,  "  tending  to  prove  "  his' 
case.  This  statement  is  always  incorrect,  when  used  with- reference  to 
a  legitimate  cross-examination.  All  testimony  elicited  on  such  cross- 
examination,  consisting,  as  it  does,  of  facts  which,  though  relating  to 
the  direct  examination,  may  have  been  omitted  or  concealed  in  that 
examination,  or  facts  tending  to  contradict,  explain,  or  modify  such 
facts,  or  to  rebut  or  modify  some  inference  which  might  otherwise  be 
drawn  from  them,  must  in  the  nature  of  things  constitute  a  part  of 
the  evidence  given  in  chief;  and  both  alike  and  together  must,  there- 
fore, be  treated  as  evidence  given  on  the  part  of  the  party  calling  the 
witness.  The  evidence  given  by  the  witness  is  not  that  alone  given 
in  chief,  but  it  is  that  given  in  chief,  as  contradicted,  explained,  en- 
larged, narrowed,  or  modified  by  the  cross-examination.  It  is  simply  the 
combined  result  of  both.     See  Campau  v.  Dewey,  9  Mich.  417,  418.^ 

1  The  case  of  Oampau  v.  Dewey,  at  pp.  414-432,  has  a  valuable  discussion  of  the 
nature  of  the  cross-examination.    See  also  Rv:sh  v.  French,  1  Ariz.  99  (1874). 
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(D.)    RE-EXAMINATION.    THE  DEFENCE  AND  THE  REBUTTAL. 

Note. 

The  nature  and  scope  of  the  re-examination  are  indicated  by  the  fact  that  there 
cannot,  regularly,  he  any  if  there  be  no  cross-examination.  And"  so  of  the  rebuttal  in 
its  relation  to  the  defence  ;  it  is  a,  stage  of  the  proceedings  when  he  who  opens  has 
the  opportunity  to  deal  with  his  adversary's  case  and  witnesses,  and  to  reinstate  his 
own  own  case  and  witnesses  after  they  have  been  overhauled  by  his  antagonist. 

"  After  a  witness  has  been  cross-examined,  the  party  who  called  him  has  a  right  to 
re-examine  him,  and  to  ask  all  questions  which  may  be  proper  to  draw  forth  an  expla- 
nation of  the  meaning  of  the  expressions  used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful ;  and  also  of  the  motive,  or  provocation,  which  induced 
the  witness  to  use  those  expressions  ;  but  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining  either  the  ex- 
pressions or  the  motives  of  the  witness."  —  2  tayl.  Ev.  (8th  ed.)  s.  1474.  See  Button 
V.  Woodman,  9  Cush.  255. 

"  I  understand  that  the  credit  of  a  witness  may  be  impeached,  1st,  by  the  resxilts  of 
a  cross-examination.  2d,  By  witnesses  called  to  disprove  such  of  the  facts  stated  by 
the  witness,  whether  in  his  direct  or  cross-examination,  as  are  material  to  the  issue. 
3d,  By  evidence  reilecting  upon  the  character  of  the  witness  for  veracity.  Under  this  the 
eviaenoe  must  be  confined  to  general  reputation,  and  particular  facts  will  not  be  per- 
mitted, for  the  law  presumes  every  one  to  be  capable  of  supporting  the  one,  and  that  it 
is  not  likely  that  a  witness,  without  notice,  will  be  prepared  to  answer  the  other. 
B.  N.  P.  296,  297  ;  Rex  v.  Booletoood,  13  How.  St.  Tr.  210,  Sir  Thomas  Trevor,  Att.- 
Gen.  argu.  ;  Bex  v.  Layer,  16  How.  St.  Tr.  285,  per  Pratt,  C.  J. ;  Rex  v.  RooTcwood, 
13  How.  St.  Tr.  21] ,  per  Lord  Holt,  who  says  the  mischief  of  raising  collateral  issues 
would  itself  be  a  sufficient  reason  for  the  adoption  of  this  rule.  The  regular  mode  of 
examining  into  the  character  of  the  person  in  question,  is  to  ask  the  witness  whether 
he  knows  his  general  reputation  among  his  neighbors,  —  what  that  reputation  is,  and 
whether  from  such  knowledge  he  would  believe  him  upon  his  oath.  Bex  v.  Watsmi, 
32  How.  St.  Tr.  495,  496 ,  Rex  v.  Delamotte,  21  How.  St.  Tr.  811,  per  Buller,  J.  ; 
Mawson  v.  Hartsink,  i  Esp.  103,  104,  per  Lord  Ellenborough  ;  The  People  v.  Mather, 
4  Wend.  257,  258  ;  The  State  v.  Boswell,  2  Dal.  209,  211.  Anon.  1  Hill,  S.  Car.  258. 
These  cases  are  cited  from  Taylor  on  Evidence,  &c.  I  do  not  think  that  the  in- 
quiry into  the  general  character  of  a  witness  is  restricted  to  his  reputation  for  veracity, 
but  that  it  may  be  made  in  general  terms,  involving  entire  moral  character.  On  the 
other  hand,  notwithstanding  the  bad  character  of  the  witness  in  other  respects,  the 
witness  deposing  to  that  may  be  asked  if  the  former  has  not  preserved  his  reputation 
for  truth.  Rex  v.  Rookwood,  13  How.  St.  Tr.  211  ;  Carpenter  v.  Wall,  11  A.  &.  E. 
803  ;  Lord  Stafford's  Cane,  1  How.  St.  Tr.  1459,  1478  ;  Sharp  v.  Scoging,  Holt,  N.  P. 
2,  541,  Gibbs,  C.  J.  ;  1  Hill,  251,  258,  259  ;  StaU  v.  Boswell,  2  Dev.  (Law)  209,  210  ; 
Hume  V.  Seott,  3  A.  K.  Marsh.  261,  262.  But  when  it  is  attempted  to  impeach  a  wit- 
ness on  account  of  a  want  of  moral  character,  it  cannot  be  done  by  the  impeaching 
witness  '  merely  stating  what  he  has  heard  others  say,  for  those  others  may  be  but 
few.  He  must  be  able  to  state  what  is  generally  said  of  the  person,  by  those  among 
whom  he  dwells  or  with  whom  he  is  chiefly  conversant,  for  it  is  this  only  which  consti- 
tutes his  general  character."  The  impeaching  witness,  too,  should  be  from  the  neigh- 
borhood of  the  individual  whose  character  is  in  question.  Boynton  v.  Kellogg,  3  Mass. 
192,  Parsons,  C.  J. ;  Wike  v.  lAghtner,  11  Ser.  &  Eawle,  198,  200  ;  Kimmel  v.  Kimmel, 
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3  Ser.  &  liawle,  337,  338 ;  Douglas  v.  Toucey,  2  "Wend.  352 ;  Mawson  v.  Sartsink,  i 
Esp.  103,  Lord  Ellenborough.   .  .   . 

"  I  only  now  mention  tbat  another  mode  of  impeaching  a  witness  is  by  proof  that 
other  statements  were  made  out  of  Court  contrary  to  what  has  been  testified  in  Court." 
—  Per  Wayne,  J.,  in  Gaines  v.  Eelf,  12  How.  p.  555  (1851). 

"  The  plaintiff,  in  proving  his  prima  facie  case,  offered  evidence  to  show  that  the 
words  alleged  to  be  slanderous  were  not  spoken  under  circumstances  which  would  bring 
them  within  the  rule  touching  privileged  communications.  He  was  not  bound  to  do 
this ;  but,  in  the  exercise  of  his  own  discretion,  he  saw  fit  thus  far  to  anticipate  tne 
defence.  Having  thus  opened  this  part  of  the  case,  and  introduced  as  much  evidence 
respecting  it  as  he  deemed  expedient,  he  could  not  afterwards  claim,  as  a  matter  of 
right,  to  accumulate  testimony  upon  the  same  point.  It  was  then  a  mere  matter  of 
discretion  with  the  judge  who  presided  at  the  trial,  to  admit  or  reject  the  evidence,  to 
the  exercise  of  which  no  exception  can  be  taken.  1  Greenl.  Ev.  ss.  74,  431  ;  Browne 
V.  Murray,  Ky.  &  Mood.  254.  As  a  general  rule  in  the  conduct  of  trials,  if  a  party 
elects  to  proceed  in  the  first  instance  with  proof  to  anticipate  the  defence,  he  should 
not  afterwards  be  allowed  to  offer  evidence  on  the  same  point,  in  reply  to  the  case  made 
by  the  testimony  of  the  defendant.  To  permit  a  party  thus  to  divide  his  case  leads  to 
confusion,  and  gives  him  an  unfair  advantage  over  his  adversary."  —  Per  Bisblow,  J. ' 
(for  the  Court),  in  Ym-k  v.  Pease,  2  Gray,  283  (1854). 


Jaspers  v,  Lano,  17  Minn.  p.  305  (1871).  Eipley,  C.  J.  .  .  . 
Two  of  the  plaintiff's  witnesses  were  asked  on  cross-examination,  if 
they  had  not  made  certain  statements  out  of  Court,  at  a  time  and  place 
and  to  persons  specified,  as  to  matters  relevant  to  the  issuej  Upon 
their  denial,  the  defendant  introduced  testimony  that  they  had,  as  he 
alleges.)  Plaintiff  then  proposed  to  recall  the  said  witnesses  and  ex- 
amine them  in  regard  to  such  testimony,  to  which  the  defendant 
objected,  on  the  ground  that  the  said  witnesses  had  each  been  exam- 
ined on  the  subject,  and  had  free  opportunity  to  qualify,  explain,  or 
den}'  the  statements  aforesaid,  and  had  already,  directly  and  posi- 
tively, denied  such  statements ;  that  defendant,  under  the  rule  of  evi- 
dence in  such  case,  had  been  obliged  to  put  the  questions  to  them,  and 
get  their  direct  and  positive  answers,  as  a  condition  precedent  to  the 
privilege  of  contradicting  them  by  other  witnesses,  to  affect  their  credi- 
bility.    The  Court  overruled  the  objection  and  defendant  excepted. 

In  such  cases  as  this,  it  is  not  the  contradiction  of  the  denial  that 
impeaches  the  witness,  but  the  proof  that  he  has  made  statements  out 
of  Court  which  show  that  his  testimony  at  the  trial  must  be  untrue. 
Before  testimony  tending  to  prove  this  could  be  given,  the  defendant 
was  obliged  by  the  rules  of  evidence  to  ask  tlie  witness  the  specific 
questions  aforesaid,  not  only  tp  give  him  an  opportunity  to  recollect 
the  facts,  and  if  necessary  to  correct  the  evidence  he  had  given,  but 
also  that  upon  re-examination  he  might,  if  he  could,  explain  the  na- 
ture, circumstances,  meaning,  and  design  of  what  he  should  afterwards 
be  sworn  to  have  said.     1  Greenl.  Ev.  s.  462.' 

The  plaintiffs  offer,  therefore,  was  entirely  proper.  .  .  . 

1  Compare  Greville  v.  Chapman,  5  Q.  B.  731.  —  Ed. 
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Com.  «.  Jenkins,  10  Gray,  p.  487  (1858).  Bigelow/J.  .  .  .  The 
more  interesting  and  important  question  presented  by  the  exceptions 
arises  on  the  admissibility  of  evidence  offered  by  the  government,  of 
statements  of  the  accomplice,  who  was  a  witness  in  support  of  the 
indictment,  to  third  persons,  concerning  the  transactions  to  which 
he  had  testified  at  the  trial.  The  purpose  of  the  government  in 
offering  these  statements  was  to  corroborate  the  testimony-  of  the  ac- 
complice, which  the  defendant  had  sought  to  invalidate  and  discredit 
by  proof  that  on  the  preliminary  examination  before  the  Police  Court 
the  witness  had  given  a  different  account  of  his  interviews  and  dealings 
with  the  defendant  from  that  to  which  he  had  testified  before  the  jury. 
Although  there  is  some  contrariety  of  opinion  in  the  books  on  the 
question  of  the  competency  of  such  evidence,  it  seems  to  us  that  on 
principle  it  ought  to  be  excluded.  It  has  no  legitimate  or  logical  ten- 
dency to  establish  the  corroboration  for  which  it  is  offered.  How  did 
the  case  stand  on  the  evidence  of  the  accomplice,  when  the  government 
offered  the  statements  objected  to  ?  He  had  testified  in  behalf  of  the 
government  to  an  account  of  his  dealings  with  the  defendant  concern- 
ing the  stolen  property.  The  counsel  for  the  defendant  then  called 
witnesses  to  show  that  at  a  previous  time  he  had  given  under  oath  a 
different  account  of  this  same  transaction.  This  evidence  was  offered, 
not  for  the  purpose  of  proving  the  truth  of  such  previous  statements, 
but  to  show  that  he  was  unworthy  of  belief,  inasmuch  as  he  had  given 
two  inconsistent  accounts  of  the  same  transaction,  one  of  which  was 
necessarily  untrue.  From  such  evidence  the  inference  was  fair  and 
legitimate  that  the  testimony  of  the  witness  before  the  jury  was  not  to 
be  relied  on.  Standing  by  itself,  it  would  be  diflflcult,  if  not  impossible, 
for  the  jury  to  believe  it,  with  the  fact  before  them  that  he  had  made  a 
statement  before  the  Police  Court,  which  was  inconsistent  with  his  pres- 
ent testimony  and  contradictory  to  it.  It  did  not  relieve  the  difflcultj-, 
or  in  any  degree  corroborate  the  last  stor3-  told  b3'  the  witness,  to 
show  that  previously  he  had  made  similar  sta,tements  of  the  trans- 
action. The  discredit  arising  from  the  fact  that  he  had  made  con- 
tradictory statements  remained  untouched.  The  contradiction  was  not 
disproved  by  such  evidence,  and  this  was  all  that  the  prior  statements 
were  offered  to  establish.  Clearlj-  evidence  of  such  prior  statements 
was  not  competent  as  substantive  proof;  it  was  purelj-  hearsa}-.  It 
was  onlj'  admissible  to  support  the  credit  of  the  witness.  The  utmost 
that  could  be  claimed  for  it  in  this  view  would  be,  that  it  I'endered  the 
last  statement  more  probable  and  worthy  of  credit,  because,  although 
the  witness  had  ftiade  a  contradictory  statement,  he  had  made  another 
statement  similar  to  those  to  which  he  had  testified  before  the  jurj-. 
But  such  a  corroboration  is  altogether  too  slight  and  remote.  Indeed, 
if  admitted  and  followed  out  to  its  legitimate  result,  it  might  properly 


1200  GEORGE   V.    PILCHEK.  [CHAP.  Y. 

lead  to  a  protracted  inquirj-  to  ascertain  which  of  the  two  statements 
had  been  made  most  frequently  by  the  witness  ;  and  when  this  was  de- 
termined, then  it  would  be  necessary  to  ask  the  jurj'  to  believe  the  wit- 
ness, if  he  had  repeated  the  statement  made  before  them  a  greater 
number  of  times  than  the  contradictory  one  which  had  been  proved  to 
impeach  his  evidence.  It  is  obvious  that  such  a  course  of  inquiry 
would  furnish  no  means  by  which  the  credit  due  to  the  testimony  of  a 
witness  could  be  satisfactorily  ascertained.  1  Greenl.  P^v.  s.  469  ; 
2  Phil.  Ev.  (3d  Amer.  ed.)  445  ;  1  Stark.  Ev.  (1st  Amer.  ed.)  147  ;  3 
Stark.  Ev.  1758  ;  Bui.  N.  P.  294  ;  Ware  v.  Ware,  8  Greenl.  42  ;  Bobd 
V.  HacMey,  23  Wend.  50  ;  Dudley  v.  BoUes,  24  Wend.  465. 

The  decision  of  the  point  raised  in  this  case  is  not  to  be  understood 
as  conflicting  with  a  class  of  cases,  in  which  a  witness  is  sought  to  be 
impeached,  by  cross-examination  or  by  independent  evidence,  tending 
to  show  that  at  the  time  of  giving  his  evidence  he  is  under  a  strong 
bias  or  in  such  a  situation  as  to  put  him  under  a  sort  of  moral  duress 
to  testify  in  a  particular  way.  In  such  case,  it  is  competent  to  rebut 
this  ground  of  impeachment  and-to  support  the  credit  of  the  witness 
by  showing  that,  when  he  was  under  no  such  bias,  or  when  he  was  free 
from  any  influence  or  pressure,  he  made  statements  similar  to  those 
which  he  has  given  at  the  trial.  Another  similar  class  of  decisions, 
resting  on  a  like  principle,  is  also  to  be  distinguished  from  the  case  at 
bar,  namely,  when  an  attempt  is  made  to  impeach  the  credit  of  a  wit- 
ness by  showing  that  he  formerly  withheld  or  concealed  the  facts  to 
which  he  has  now  testified.  In  such  cases,  it  is  competent  to  show  that 
the  witness,  at  an  early  day,  as  soon  as  a  disclosure  could  reasonably 
have  been  made,  did  declare  the  facts  to  which  he  has  testified.  Such 
in  substance  was  the  case  of  Commonwealth  v.  Wilson,  1  Graj-,  340. 
The  statement  in  the  exceptions,  of  the  circumstances  under  which 
the  evidence  objected  to  in  this  Oase  was  admitted,  carefully  ex- 
cludes all  facts  which  would  bring  it  within  either  of  the  above  classes 
of  decisions.  .  .  .  Exceptions  sustained} 


George  v.  Pilchek,  28  Gratt.  p.  310  (1877).  Burks,  J.  In  the 
course  of  the  trial,  after  the  plaintiffs  in  issue  had  read  to  the  jury  the 
depositions  of  Charles  Mink  and  others,  and  amongst  other  exhibits 
accompanying  the  depositions  the  certificate  of  marriage  of  William  O. 
George  and  Caroline  Jackson,  and  there  rested  their  case,  and  the  de- 
fendants had  introduced  sundry  witnesses  who  testified  in  their  behalf, 
and  the  plaintiffs  had  closed  with  their  rebutting  evidence,  they  (the 
plaintifl's)  ofl'ered  to  read  to  the  jury  the  depositions  of  eighteen  wit- 
nesses, to  prove  that  the  said  Charles  Mink  (whose  deposition  had  been 
read  by  the  plaintiffs  in  evidence  to  the  jury)  "was  a  man  of  good 
character  for  truth  and  veracity,  and  a  man  of  the  strictest  integrity." 

1  And  so  Hewitt  v,  Gorey,  160  Mass.  445  ;  ElUcott  v.  Pearl,  10  Pet.  p.  438  j  Mc- 
Cord  V.  State,  83  Ga.  521.  —  Ed. 
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To  the  introduction  of  these  depositions  as  to  the  character  of  Mink 
the  defendants  objected,  the  objection  was  sustained,  the  depositions 
were  excluded,  and  the  plaintiffs  excepted.  Were  the  depositions 
properly  excluded,  is  the  question  for  us  to  determine,  and  the  one 
mostly  argued  at  the  bar. 

A  witness  may  be  impeached  in  many  waj-s.  "  The  credit  of  a  wit- 
ness may  be  impeached,"  says  Mr.  Starkie,  "either  by  cross-examina- 
tion, subject  to  the  rules  already  mentioned,  or  bj'  general  evidence 
affecting  his  credit,  or  by  evidence  that  he  has  before  done  or  said  that 
which  is  inconsistent  with  his  evidence  on  the  trial ;  or,  lastly,  by  con- 
trary evidence  as  to  the  facts  themselves."  3  Starkie  on  Ev.  (Metcalf  s 
ed.)  side  page  1753.  See  also  1  Greenleafs  Ev.  ss.  461,  462  ;  Phillipp's 
Ev.  pp.  291,  298. 

When  a  witness  is  thus  impeached  the  partj'  calling  him  has  the 
right  to  sustain  him,  and  for  that  purpose  it  would  seem  but  just  and 
reasonable  that  he  should  be  allowed  to  introduce  evidence  of  the  gen- 
eral reputation  of  the  witness  for  truth. 

All  the  authorities  concur  that  such  corroborating  evidence  is  admis- 
sible where  the  character  of  the  witness  is  attacked  by  direct  evidencejj 
but  there  is  much  conflict  among  them  as  to  its  admissibility  where  the 
attack  is  made  in  any  other  mode.  The  rule  is  laid  down  by  the  ele- 
mentary writers  in  general  terms  thus  :  A  party  cannot  bring  evidence 
to  confirm  the  character  of  a  witness  before  the  credit  of  that  witness 
has  been  impeached,  either  upon  cross-examination  or  by  the  testimonj^ 
of  other  witnesses ;  but  if  the  character  of  a  witness  has  been  im- 
peached, although  upon  cross-examination  only,  evidence  on  the  other 
side  may  be  given  to  support  the  character  of  the  witness  by  general 
evidence  of  good  conduct^  1  Starkie  Ev.  (Metcalf  s  ed.)  side  page  148. 
If  the  character  of  any  witness  for  credibility  be  impeached,  either  by 
direct  evidence  or  upon  cross-examination,  his  testimony  may  be  sup- 
ported by  general  evidence  that  his  character  is  such  that  he  is  worthy 
of  credit.     Eoscoe,  Crira.  Ev.  95. 

In  answer  to  the  evidence  of  contradictory  statements,  and  for  the 
purpose  of  corroborating  the  testimony  of  the  witness  whose  veracity 
has  been  thus  impeached,  it  seems  reasonable  to  be  allowed  to  show 
that  he  is  a  man  of  the  strictest  integrity  and  of  scrupulous  regard  to 
truth.     1  Phillips  on  Ev.  306,  307. 

See  1  Greenleafs  Ev.  s.  469  and  notes  (Eedfield's  edition). 

Many  of  the  decisions  in  the  American  States  hold  that  the  evidence 
is  admissible  onlj'  when  the  general  character  of  the  witness,  or  his 
character  for  truth,  is  assailed  by  direct  evidence  as  to  such  character, 
or  by  proof  on  cross-examination  of  extrinsic  facts  going  to  general 
character ;  and  that  it  cannot  be  received  to  sustain  a  witness  on  ac- 
count of  inconsistencies  in  his  own  statements  on  cross-examination,  or 
on  account  of  statements  proved  to  have  been  made  bj'  him  out  of 
Court  contradictory  of  statements  made  by  him  in  Court,  or  on  account 
of  proof  by  other  witnesses  of  material  facts  irreconcilable  with  the 
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facts  proved  bj'  the  witness,  althoiigli  such  proof  may  impute  fraud  or 
falsehood  to  the  witness.  People  v.  Hulse,  3  Hill's  R.  309  ;  People 
V.  Gay,  3  Selden's  R.  378 ;  Russell  v.  Coffin,  8  Pick.  R.  143 ;  Rogers 
V.  Moore,  10  Conn.  R.  13  ;  Brown  v.  Mooers,  6  Gray's  R.  451 ;  Hey- 
wood  V.  Beed,  4  Gray's  R.  574 ;  Atwood,  &c.  v.  Dearborn,  1  Allen's 
R.  483  ;  Boardman  v.  Woodman,  47  N.  H.  120  ;  9  Watt's  Penn.  124  ; 
Wertz  V.  May,  21  Penn.  St.  R.  274. 

Other  State  authorities,  however,  lay  down  a  much  more  liberal  rule. 
In  the  case  of  Paine  and  Others  v.  Tilden  and  Others,  20  Vt.  R. 
654,  Judge  Redfield  says:  "It  is  now  well  settled,  that  whenever  the 
character  of  a  witness  for  truth  is  attacked  in  any  way,  it  is  competent 
for  the  party  calling  him  to  give  general  evidence  in  support  of  the 
good  character  of  the  witness.  And  we  do  not  think  it  important 
whether  the  character  of  the  witness  is  attacked  by  showing  that  he  has 
given  contradictory  accounts  of  the  matter  out  of  Court  and  different 
from  that  sworn  to,  or  bj-  cross-examination,  or  bj'  general  evidence  of 
want  of  character  for  truth."  State  v.  Rowe,  12  Vt.  R.  92  ;  Sweet  v. 
Sherman,  21  Vt.  R.  24,  accord. 

In  Tennessee,  in  a  case  in  which  a  witness  had  been  subjected  to  a 
severe  cross-examination  with  a  view  to  impair  his  credit,  and  general 
evidence  of  character  had  been  offered  to  sustain  him,  which  was  ob-, 
jected  to,  Green,  J.,  in  delivering  the  opinion  of  the  Supreme  Court, 
said  :  "  The  record  shows  that  Hamilton  was  subjected  to  a  searching 
cross-examination  by  defendant's  counsel,  in  which  many  questions 
wero  asked  as  to  the  situation  of  the  building,  his  motives  for  being  in 
the  place  where  he  witnessed  the  facts  to  which  he  deposed,  &c.,  all 
going  strongly  to  evince  that  no  credit  was  given  to  his  statements, 
and  tending  to  make  that  impression  on  the  jury.  A  witness  may  be 
impeached  by  proving  that  he  is  not  worthy  of  credit,  or  that  the  facts 
to  which  he  deposes  are  not  true,  or  by  cross-examination,  in  which  he 
maj'  be  involved  in  inconsistencies.  3  Starkie,  1763,  7,  8.  In  this 
case  the  cross-examination  was  of  a  character  from  which  the  counsel 
manifestly  intended  to  argue  that  the  witness  had  sworn  falselj-."  Rich- 
mond V.  Richmond,  10  Yerg.  R.  343. 

In  a  case  in  Alabama,  where  evidence  was  adduced  to  contradict 
a  witness  on  an  immaterial  point,  the  party  who  called  him  was  allowed 
to  introduce  witnesses  to  sustain  his  general  character,  although  the 
opposite  party  disclaimed  anj'  intention  of  discrediting  him.  Newton 
V.  Jackson,  23  Ala.  R.  335. 

And  in  North  Carolina,  in  a  case  decided  in  1869  by  the  Supreme 
Court  of  that  State,  it  was  held  competent  to  sustain  a  witness  by  evi- 
dence of  character,  where  it  was  sought  to  impeach  him  by  the  very 
question  put  to  him.     State  v.  Cherry,  63  North  Car.  R.  493. 

The  most  recent  case  coming  under  our  notice  in  which  this  question 
was  considered,  is  one  decided  by  the  Court  of  Appeals  of  Mar^'land  at 
the  April  Term,  1873. 

Judge  Robinson,  delivering  the  opinion  of  the  Court,  said:  "Mere 
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contradiction  among  witnesses  furnishes  no  ground,  as  a  general  rule; 
for  admitting  general  evidence  as  to  their  character ;  though  if  fraud  or 
other  improper  conduct  be  imputed  to  any  of  them,  such  evidence  will 
be  received.  Annesley  v.  Anglesea,  17  How.  St.  Trials,  1348.  Tiie 
credit  of  a  witness,  however,  may  be  impeached  by  evidence  assailing, 
his  character  for  veracity,  or  by  proof  of  contradictory  statements  in  re- 
gard to  the  material  facts,  or  by  disproving  by  other  witnesses  material 
facts  stated  by  him  in  his  direct  or  cross-examination.  Here  the  pur- 
pose of  the  State  was  to  discredit  the  witness  Harrison,  bj'  disproving 
material  facts  testified  to  by  him,  and  it  was  competent,  therefore,  for 
the  prisoner  to  sustain  the  witness  by  proof  of  his  general  character 
for  veracity."     Davis  v.  Slate,  38  Md.  K.  15. 

We  are  not  aware  that  the  precise  question  passed  upon  by  these  de- 
cisions has  ever  come  before  this  Court  for  determination  until  now, 
and  in  the  conflict  of  authorities  in  other  States,  we  are  called  upon  to 
declare  the  true  rule  in  Virginia ;  and  we  are  of  opinion,  that  whenever 
the  character  of  a  witness  for  truth  is  attacked,  either  by  direct  evidence 
of  want  of  truth,  or  by  cross-examination,  or  by  proof  of  contradictory 
statements  in  regard  to  the  material  facts,  or  by  disproving  bj-  other 
witnesses  material  .facts  stated  bj'  hira  in  his  examination  ;  or,  in  gen- 
eral, whenever  his  character  for  truth  is  impeached  in  any  way  known 
to  the  law,  the  party  calling  him  may  sustain  him  by  evidence  of  his 
general  reputation  for  truth.  The  rule,  as  we  declare  it,  has,  we  be- 
lieve, been  generall3'  regarded  as  the  true  rule  by  the  bench  and  the 
bar  in  this  State,  and  has  been  generally  followed  in  the  practice.^ 


Coulter  v.  Am.  Merch.  Exp.  Co.,  56  N.  Y.  585  (1874).  Appeal 
from  judgment  of  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department,  affirming  a  judgment  in  the  County  Court  of 
Onondaga  Count}',  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  one  of  defendant's  servants.  It 
was  originally  commenced  in  Justice's  Court  in  April,  1870.  A  judg- 
ment was  there  rendered  in  favor  of  defendant.  It  was  appealed  to  the 
County  Court.  .  .  . 

H.  H.  Gardner,  for  the  appellant. 

Amasa  J.  Parker,  for  the  respondent. 

Johnson,  J.  .  .  .  Another  question  of  more  importance  arises  upon 
the  defendant's  exception  to  evidence  admitted  under  the  following  cir- 
cumstances :  The  plaintiff  called  one  Willard,  who  proved  that  he,  in 
the  defendant's  employment,  drove  the  horse  and  wagon  which,  as  she 
claimed,  occasioned  her  injury^  He  was  dismissed  from  the  stand,  and 
the  plaintiff,  after  further  evidence,  rested.     The  defendant,  in  pro- 

1  Compare  Murphy's  Case,  19  How.  St.  Tr.  724  (1753).  But  a  different  rule  is 
widely  held.  See  1  Greenl.  Ev,  (14th  ed. )  s.  469  and  notes,  and  Chase's  note  to  Steph. 
Dig.  Ev.  Art.  133. —Ed. 
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ducing  his  evidence,  recalled  Willard,  who  testified  that  he  did  not,  on 
the  occasion  in  question,  drive  on  the  sidewalk^  On  cross-examination 
by  plaintiff,  he  denied  that  in  conversation  with  one  McConnell,  a  very- 
few  minutes  after  the  injury  was  sustained  by  the  plaintiff,  he  used  cer- 
tain expressions  in  speaking  of  what  had  happened,  which  apparently 
conflicted,  or  which,  at  least,  might  reasonabl}'  be  contended  to  conflict, 
with  his  denial  that  he  had  been  driving  on  the  sidewalk^  The  defend- 
ant having  rested,  the  plaintiff- called  McConnell  and  asked  him  if 
Willard  used  the  expression  imputed  to  him  by  the  question  put  on 
cross-examination.  This  was  objected  to  by  the  defendant  as  an  at- 
tempt to  contradict  a  witness  upon  a  collateral  inquii-y,  and,  also,  as  an 
attempt  by  the  plaintiff  to  impeach  her  own  witness.  The  question 
was  allowed,  and  the  witness  said  that  Willard  did  say  what  the  ques- 
tion supposed.  The  first  ground  of  objection  is  not  well  taken.  Show- 
ing that  a  witness  has  made  statements  out  of  Court  variant  from  and 
conflicting  with  what  he  testifies  in  Court,  on  a  point  material  to  the 
issue,  is  admissible  when  the  witness  has  been  preliminarily  interro- 
gated upon  the  point  and  does  not  admit  making  suiih  statement. 
Patchin  v.  Astor  M.  Ins.  Co.,  13  N.  Y.  268  ;  1  Greenleaf  s  Ev.  s.  449. 
But  the  rule  thus  stated  is  applicable  to  the  witness  of  the  opposing 
party.  The  object  of  such  testimony  is  to  impeach  the  credit  of  the 
witness.  People  v.  Vane,  12  Wendell,  81.  And  the  second  ground 
of  the  exception  presents  the  question,  whetlier  that  course  is  open  to 
a  party  in  respect  to  a  witness  whom  he  has  called.  Whatever  differ- 
ences of  opinion  have  existed  elsewhere,  I  understand  the  rule  in  this 
State  to  be  settled,  that  a  party  may  not  impeach,  either  b}'  general 
evidence  or  by  proof  of  contradictory  statements  out  of  Court,  a  wit- 
ness whom  he  has  presented  to  the  Court  as  worthy  of  credit.  He  may 
contradict  him  as  to  a  fact  material  in  the  cause,  although  the  effect  of 
that  proof  may  be  to  discredit  him,  but  he  cannot  adduce  such  a  con- 
tradiction when  it  is  only  material  as  it  bears  upon  his  credibility. 
Thus,  in  this  case,  the  plaintiff  was  at  liberty  to  contradict  the  witness 
as  to  his  not  having  driven  on  the  walk,  because  that  fact  was  generally 
material  in  the  cause,  but  was  not  at  liberty  to  show  that,  after  the 
affair  was  over,  he  had  made  a  statement  which  conceded  that  he 
hp.d  driven  on  the  walk ;  because  that  statement  did  not  bear  upon 
the  question  whether  he  did  or  did  not  drive  upon  the  walk,  but 
only  upon  the  question  whether  his  testimony  that  he  did  not  was 
worthy  of  belief.  In  the  People  v.  Safford,  5  Denio,  112,  where 
the  point  was  material,  the  Court,  after  adverting  to  the  conflict  of 
cases  and  text-books  on  the  subject,  proceed  as  is  said  to  consider 
it  on  principle,  and  determine  that  a  party  cannot  prove  contradic- 
tory statements  made  by  his  own  witness.  The  Court  hold  that 
such  evidence  is  only  allowable  with  a  view  to  the  impeachment  of 
the  witness,  and  is  not  open  to  the  party  producing  him.  In  Thomp- 
son v.  Blanchard,  4  N.  Y.  303,  311,  a  new  trial  was  granted  in 
this  Court  for  a  violation  of  the  rule  in  question.     The  plaintiff  had 
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called  one  Wheeler  as  a  witness,  who,  among  other  things,  had  stated 
favorably  to  the  defendant  certain  declarations  made  on  the  execution 
of  papers  material  in  that  controversj*.  The  plaintiff,  under  objections, 
had  been  allowed  to  prove  a  contradictorj'  version  of  what  took  place 
at  the  time  in  question,  and  also  to  show  that  Wheeler  had,  subse- 
quentlj',  made  statements  contradictory  to  his  testimonj-  on  the  trial. 
For  the  admission  of  this  latter  evidence  a  new  trial  was  granted.  The 
Court,  after  stating  the  general  rule  and  showing  that  in  accordance 
with  it  the  plaintiff  could  contradict  Wheeler's  evidence  as  to  what 
took  place,  proceed  to  saj',  the  plaintiff  went  further  and  gave  evidence 
that  Wheeler,  at  a  subsequent  time,  made  statements  contradictory  of 
the  statements  to  which  he  testified.  Such  evidence  is  only  allow- 
able, in  anj'  case,  with  a  view  to  the  impeachment  of  the  witness ;  a 
ground  not  open  to  the  party  producing  the  witness. 

There  is  a  class  of  cases  in  which  a  partj^  who  calls  a  witness  has 
been  allowed  to  show,  by  his  own  examination  at  least,  if  not  bj'  intro- 
ducing proof  by  others,  that  he  had  previously  stated  the  facts  in  a 
different  manner ;  but  this  seems  to  stand  upon  the  ground  of  surprise, 
as  contrary  to  what  the  party  had  a  right  or  had  been  led  to  believe  he 
would  testify,  or  of  deceit  through  the  influence  of  the  other  party.  1 
Greenleaf,  s.  444  and  note  1 ;  Melhuish  v.  Collier,  15  Ad.  &  El.  (N.  R.) 
878  (69  Eng.  Com.  Law).  But  no  such  special  ground  of  exception 
appears  in  this  case. 

In  conclusion,  I  can  find  in  the  authorities  no  ground  for  saying  that 
Willard  was  not  the  plaintiffs  witness  throughout  the  trial,  nor  for  hold- 
ing that  she  was  at  liberty  to  impeach  him  in  the  manner  attempted. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

All  concur.  Judgment  reversed.^ 


Williams  v.  Walker,  2  Rich.  Eq.  (S.  C.)  291.  Curia,  per  Dcnkin, 
Ch.  The  first  ground  of  appeal  arises  out  of  the  refusal  to  admit 
testimony  impeaching  the  general  character  of  the  witness,  John 
MatheneyD> 

In  tracing  the  complainant's  title  under  the  sheriff,  it  became  neces- 
sary for  him  to  prove  the  mortgage  from  George  R.  Odum  to  Allen  M. 
Odum,  purporting  to  have  been  executed  and  delivered  on  the  9th 
March,  1842.  Matheney  was  the  subscribing  witness.  The  complain- 
ant's solicitor  stated  to  the  Court,  that  the  character  of  the  witness  was 
such  as  not  to  entitle  him  to  credit,  and  proposed  to  prove  the  deed  by 
other  testimon^  This  was  objected  to  by  the  defendant's  solicitor,  on 
the  ground  that  the  subscribing  witness  was  in  Court,  and  was  the 
highest  evidenqe^  The  objection  was  sustained  by  the  Court.  Mathe- 
ney was  then  put  on  the  stand  for  the  oomplainant,  and  testified  that 
the  mortgage  was  executed  and  delivered  at  a  subsequent  period  from 

1  And  so  Stearns  v.  Merch.  BanJc,  53  Pa.  St.  490.    Compare  Best,  Ev.  s.  645.  —  Ed. 
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the  date  thereof.]  The  complainant  thereupon  tendered  testimony  to 
impeach  his  gefferal  characterT)  The  Court  ruled  the  testimony  to  be 
inadmissible,  on  the  ground  (that  a  party  should  not  be  permitted  to 
repudiate  his  own  witness. 

Although  the  determination  of  the  case  does  not  depend  on  the  ques- 
tion thus  submitted,  it  is  deemed  proper  to  express  some  of  the  views 
entertained  by  a  majority  of  the  Court  on  this  subject.  There  is  no 
doubt  about  the  general  rule,  or  the  propriety  of  it.  .\But  when  a  wit- 
ness to  a  paper  is  called  on  to  prove  it,  and  his  testimony  tends  to 
invalidate  the  instrument,  such  testimony  is  necessarily  received  with 
anxious  jealousyT]  In  Howard  v.  Brathwaite,  1  Ves.  &  Bea.  208,  Lord 
Eldon  reports  Lbrd  Mansfield  to  have  "  often  said,  that  he  would  hear 
such  witnesses,  but  would  give  no  credit  to  them  ;  and  that  Lord  Ken- 
yon  followed  him  in  that."  Lord  Eldon  thought  that  "if  they  were 
heard,  their  credit  should  be  duly  examined ;  but  their  testimony  is  to 
be  received,"  says  he,  "with  all  the  jealous^-,  necessarily,  for  the  safety 
of  mankind,  attaching  to  a  man  who,  upon  his  oatli,  asserts  that  to  be 
false,  which  he  has  by  his  solemn  act  attested  as  true."  This  lan- 
guage was  used  in  reference  to  the  testimony  of  a  subscribing  witness 
to  a  will,  who  impeached  the  sanity  of  the  testator,  about  which  he 
should  have  been  well  assured  before  he  attested  the  act.  Certainly, 
such  testimony  might,  or  might  not,  be  less  open  to  animadversion 
when  it  relates  to  the  date  of  the  instrument. 

^ut  as  a  general  rule,  the  subscribing  witness  must  be  producesK 
The  inquiry  is  then  presented,  whether^the  party  thus  compelled  to 
produce  the  subscribing  witness  can,  in  no  case,  impeach  his  credit  by 
proof  of  his  general  character.  It  is  a  familiar  maxim,  that  where  the 
reason  ceases,  the  rule  is  inapplicable.  (No  man  should  be  permitted  tq 
attack  a  witness  whom  he  has  himself  adduced  to  sustain  his  cause*"' 
But  in  a  case  like  that  under  consideration,  he  may  well  be  regarded  as 
a  witness  of  the  law,  rather  than  of  the  party.  The  complainant  was  no 
party  to  the  original  mortgage,  whose  authenticity  it  became  necessary 
to  establish.  In  2  Ev.  Poth.  266,  a  doubt  is  expressed  whether  the 
general  rule,  thus  restricting  the  partj'  who  calls  a  witness,  should  ex- 
tend to  what  are  called  instrumental  witnesses  ;  and  the  doubt  is 
repeated  by  Professor  Greenleaf  in  his  treatise  on  Evidence,  s.  443.  In 
Gresley's  Eq.  Ev.  119,  it  is  said  that,  even  in  collateral  issues,  the 
subscribing  witness  to  a  deed  must  be  produced,  if  he  can  be  produced, 
and  is  capable  of  being  examined.  He  cites  the  language  of  Lord 
EUenborough  in  Hex  v.  Ilarringworth,  4  M.  &  S.  350.  '"  The  party 
who  would  prove  the  execution  of  any  instrument  that  is  attested, 
must  laj'  the  ground-work  by  calling  the  subscribing  witness  to  prove 
it."  "  His  testimony,  indeed,"  he  continues,  "  is  not  conclusive,  for  he 
may  be  of  such  a  description  as  to  be  undeserving  of  credit,  and  then 
the  party  may  go  on  to  prove  him  such,  and  may  call  other  witnesses 
to  prove  the  execution."  "  The  only  question  is,"  says  lie,  "  whether 
the  parties  who  seek  to  prove  the  execution  of  this  indenture,  must  not 
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make  their  way  to  what  may  be  called  secondary  proof,  through  the 
medium  of  those  witnesses  who  are  the  plighted  witnesses  to  the  trans- 
action, by  first  disposing  of  their  testimony."  This,  it  appears  to  the 
Court,  is  the  true  distinction,  and  that  the  complainant  should,  under 
the  circumstances,  have  been  periuitted,  in  the  language  of  Lord  Ellen- 
borough,  "  to  show  that  the  subscribing  witness  was  undeserving  of 
credit."  But  we  regard  the  other  testimony  in  the  cause,  independent 
of  Matheney's,  as  entirely  satisfactory  to  prove  that  the  mortgage  was 
antedated,  and  would  not,  therefore,  on  that  ground,  disturb  the  decree 
of  the  Chancellor.' 


Ryeeson  v.  Abington,  102  Mass.  526  (1869).  —  Tort  to  recover 
for  personal  injuries  alleged  to  have  been  occasioned  to  the  plaintiff  on 
April  15,  1868,  by  falling  into  a  hole  while  he  was  walking  as  a  trav- 
eller, on  a  highway  which  the  defendants  were  bound  to  keep  in 
repair.  ,  .  . 

Gbay,  J.  .  .  .  The  second  question  is  of  more  general  importance. 
The  surveyor  of  highways  for  the  district,  being  called  by  the  plaintiff 
as  a  witness,  on  cross-examination  described  the  condition  of  the  high- 
way at  the  place  in  question,  and  testified  that  he  considered  it  safe. 
The  plaintiff  then  asked  him  whether  he  had  not  stated  to  the  plain- 
tiff's brother  that  he  (the  witness)  had  informed  the  selectmen  that  the 
place  was  unsafe ;  and  he  answered  that  he  had  not.  The  plaintiff's 
brother  was  afterwards  allowed,  against  the  objection  of  the  defendant, 
to  testify  that  the  surveyor  had  so  stated  to  himj 

The  St.  of  1869,  c.  425,  which  took  effect  before  the  trial,  provides 
that  the  party  producing  a  witness  "  may  contradict  him  by  other  evi- 
dence, and  may  also  prove  that  he  has  made  at  other  times  statements 
inconsistent  with  his  present  testimony;  but,  before  such  last  men- 
tioned proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statements,  and,  if  so,  allowed  ito  explain  them."  This  statute  abro- 
gates the  rule  of  the  common  law,  by  which  a  party  who  had  called  a 
witness  was  deemed  to  have  held  him  out  as  worthy  of  credit,  and  was 
therefore  not  allowed  to  prove  by  other  witnesses  statements  previously 
made  bj-  him,  inconsistent  with  his  present  testimony,  which  would  not 
be  admissible  as  independent  evidence,  and  which  could  have  no  effect 
but  to  impair  his  credit  with  the  jury.  Adams  v.  Wheeler,  97  Mass. 
67,  and  cases  cited.  It  is  taken,  almost  verbatim,  from  the  English 
statute  of  17  &  18  Vict.  c.  125,  s.  22,  omitting,  however,  the  qualifica- 

1  And  so  Thorntcni's  Ex'rs  v.  Thornton's  Heirs,  39  Vt.  pp.  151-157  ;  and  per  Cook- 
burn,  C.  J.,  in  Jackson  v.  Thomason,  1  B.  &  S.  p.  7*47  :  "I  know  of  no  authority  that  a 
party  who  claims  under  a  will,  and  consequently  is  compelled  to  call  the  attesting 
witness  to  it,  cannot  in  the  event  of  one  of  them  disproving  the  will,  give  evidence  to 
discredit  him. "  —  Contra,  Whiialcer  v.  Salisburj,  15  Pick.  534  (1834).  —Ed. 
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tion  of  that  act — "in  case  the  witness  shall  in  the  opinion  of  the 
judge  prove  adverse  "  —  and  the  limit  of  the  right  to  prove  such  incon- 
sistent statements  "  by  leave  of  the  judge  "  only  ;  but  j-et  does  not 
allow  such  statements  to  be  proved,  without  giving  the  witness  the  full 
notice  and  opportunity  to  explain  to  which  a  witness  called  by  the 
opposite  party  is  entitled  by  the  practice  of  the  Courts  of  England,  of 
the  United  States,  and  of  New  York,  though  not  1)3'  that  of  our  own. 
2  Taylor  on  Ev.  (4th  ed.)  ss.  1282,  1300  ;  Conrad  v.  Griffey,  16  How. 
38,  46,  47  ;  Pendleton  v.  Empire  /Stone  Dressing  Co.,  19  N.  Y.  13 ; 
Gould  V.  Norfolk  Lead  Co.,  9  Cush.  338. 

So  great  a  change  in  the  rules  of  evidence,  giving  so  extensive  a 
power  to  a  party  to  introduce  proof  in  contradiction  and  disparagement 
of  a  witness  put  on  the  stand  by  himself,  uncontrolled  by  the  discre- 
tion of  the  judge  before  whom  the  trial  is  had,  must  be  kept  strictly 
within  the  bounds  of  the  statute,  and  certainly  cannot  be  construed  as 
enabling  a  party  to  contradict  his  own  witness  in  any  respect  in  which 
the  law  would  not  permit  him  to  contradict  a  witness  produced  by  the 
opposite  party. 

VWe  are  of  opinion  that  the  statute  did  not  warrant  the  admission  of 
thelestimony  objected  to,  for  two  reasons.  First,  the  surveyor,  whose 
testimony  was  sought  to  be  contradicted,  had  only  been  asked  gener- 
ally whether  or  not  he  had  made  such  statements  to  the  other  witness  ; 
and  no  "  circumstances  of  the  supposed  statement,  sufBcient  to  desig- 
nate the  particular  occasion,"  had  been  mentioned  to  him,  as  the  stat- 
ute expressly  requires^  Angus  v.  Smith,  Mood.  &  Malk.  473  ;  Crow- 
ley V.  Page,  7  C.  &  FT  789  ;  Conrad  v.  Griffey,  and  Pendleton  v.  Em- 
pire Stone  Dressing  Co.,  above  cited.  And,  secondly,  the  testimony 
which  was  sought  to  be  contradicted  was  to  mere  matter  of  opinion ; 
would  have  been  incompetent,  if  objected  to ;  and,  being  irrelevant 
and  immaterial,  could  not  have  been  contradicted,  if  elicited  on  cross- 
examination  from  a  witness  called  by  the  opposite  party.  Lincoln  v. 
Barre,  5  Cush.  590  ;  Brockett  v.  Bartholomew,  6  Met.  396  ;  Elton  v. 
Larkins,  5  C.  &  P.  385 ;  Tennant  v.  Hamilton,  7  CI.  &  Fin.  122 ; 
s.  c.  Macl.  &  Eob.  821. i 


MoKiAETY  V.  London,  &c.  Railway  Co.,  L.  R.  5  Q.  B.  314  (1870). 
Declaration,  by  the  plaintiff  and  wife,  for  injuries  sustained  by  the  wife 
while  a  passenger  by  a  train  of  the  defendants,  owing  to  the  defend- 
ants' negligence.  .  .  . 

Plea :  Not  guilty.     Issue  thereon.  .  .  . 

The  following  evidence  was  also  admitted,  after  objection  by  the 
plaintiff.  (^One  Whymark  deposed  to  the  effect  that  at  the  Manor 
Arms,  Walworth,  the   house  of  the   plaintiff,  who  is  a  publican,  he 

1  See  Adams  v.  WTieeUr,  97  Mass.  67  (1867),  and  compare  Brooks  v.  Weeks,  121 
Mass.  433  (1877)  ;  Com.  v.  Donahoe,  133  Mass.  407  (1882).  —  Ed. 
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(Wh^-mark),  Moviarty  (the  plaintiff),  one  Cox,  who  was  a  clerk  in 
the  employ  of  the  plaintiffs  attorney,  and  Dowle,  ^vho  was  brother-in- 
law  of  Whymark,  being  together  in  a  room  there,  the  plaintiff  said  to 
Whymark,  if  Whymark  would  come  forward  and  say  that  he  had  been 
in  the  train  and  witnessed  the  accident^  he  (the  plaintiff)  would  will- 
inglj'  give  one-third  of  tl^  compensation  that  he  received  to  Mr.  Cox 
and  Whymark  and  Dowle^  The  plaintiff  said  he  had  spoken  to  Dowle, 
and  that  if  Whymark  would  coincide  with  what  Dowle  said,  he,  Why- 
mark,  was  to  go  and  make  a  statement  at  Mr.  Rose's  (the  attorney's) 
ofHce ;  and  this  Whymark  accordinglj'  did,  but  afterwards  communi- 
cated with  the  company.  The  witness  added  that  the  plaintiff  knew 
that  he,  the  witness,  was  not  present  at  the  accident,  but  was  in  the 
plaintiff's  house  nearly  the  whole  of  the  evening  on  which  the  accident 
occurred.  The  witness  told  Cox  he  was  not  at  the  accident.  Cox 
said,  "  We  can  make  a  nice  case  about  it ;  we  have  got  a  good  medical 
man,  and  if  you  and  I  and  Dowle  keep  it  together  we  shall  be  able  to 
make  a  nice  little  bit  between  the  trio."  Cox  also  said,  if  the  witness 
did  not  do  it  he  would  find  others  who  would.  .  .  . 

The  jury  returned  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  for  a  new  trial  on  the  ground  of  the 
misreception  of  the  evidence  of  the  defendants'  three  witnesses,  and 
upon  affidavits  of  surprise,  and  that  the  evidence  of  the  three  witnesses 
was  not  worthy  of  belief. 

JIuddleston,  Q.  C,  and  J.  O.  Carter,  showed  cause. 

JI.  F.  Griff ard,  Q.  C,  and  Hodgson,  in  support  of  the  rule. 

.  .  .  Lush,  J.  I  also  think,  on  further  consideration,  the  evidence 
was  receivable.  I  had  formed  no  definite  opinion  on  the  subject  at  the 
trial.  It  was  a  new  point,  and  I  adopted  what  I  considered  to  be  the 
usual  and  the  safer  course,  where  evidence  is  pressed  by  one  party  and 
objected  to  bj'  the  other,  not  having  formed  a  strong  opinion  one  way  or 
the  other,  of  receiving  tlie  evidence  at  the  peril  of  the  party  presenting 
it.  The  argument  the  plaintiff  has  laid  before  us  has  led  me  to  con- 
sider the  matter,  and  I  am  quite  satisfied,  with  the  rest  of  the  Court, 
that  this  species  of  evidence  is  receivable,  as  evidence  of  an  admission 
by  the  party  against  whom  it  is  given  that  the  case  he  was  putting  for- 
ward was  not  a  true  one.  It  was  an  admission  by  conduct,  and  receiv- 
able on  that  ground.  The  effect  of  the  evidence  is  entirely  for  the  jury. 
No  doubt  there  are  cases,  perhaps  it  frequently  happens,  in  which  a 
person  has  endeavored  to  bolster  up  a  good  case  by  fictitious  evidence. 
That  goes  to  a  consideration  of  its  weight,  and  that  should  be  pointed 
out  to  the  jury  ;  it  is  a  matter  entirely  for  them. 

I  also  think  that  no  distinction  can  be  made  with  reference  to  the 
character  of  the  party  suing ;  whether  it  is  a  representative  character, 
or  he  is  suing  to  enforce  some  right  of  his  own.  Either  way,  the  infer- 
ence which  the  evidence  tends  to  raise  is  the  same,  that  the  case  is  not 
a  true  one,  and  on  that  ground  the  evidence  is  receivable. 

I  entirely  agree  that  it  is  fit,  looking  at  the  character  and  conduct  of 
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these  witnesses,  that  the  case  should  undergo  further  examination ;  and 
that  the  rule,  therefore,  should  be  made  absolute  on  payment  of  costs. 

Mule  accordingly.^ 


The  Queen  v.  Brown,  L.  E.  1  C.  C.  R.  70  (1867) At  the  close  of 

the  case  for  the  prosecution,  the  counsel  for  the  defendants,  after  having 
called  several  witnesses  to  character,  proposed  to  call  witnesses  to 
prove  that  they  would  not  believe  the  witnesses  for  the  prosecution 
on  their  oaths?)  The  Court  decided  on  refusing  to  receive  such  evi- 
dence, j  Themendants  were  found  guilty,  but  were  admitted  to  bail  to 
appear  at  the  next  Court  of  Quarter  Sessions  for  the  North  Riding  of 
Yorkshire,  to  receive  judgment.  At  the  request  of  the  defendants' 
counsel,  this  case  was  granted  by  the  Court  for  the  opinion  of  the 
Court  of  Criminal  Appeal,  whether  the  evidence  tendered  by  the  de- 
fendants' counsel  ought  to  have  been  received  or  not. 

This  case  was  heard  before  Kellt,  C.  B.,  Martin,  B.,  and  Byles, 
Keating,  and  Shee,  JJ. 

Shepherd,  for  the  prisoner,  -cited  Mawson  v.  Hartsink,  4  Esp.  102, 
and  was  then  stopped. 

A.  W.  Simpson,  for  the  Crown,  submitted  that  Ihe  -evidence  offered 
was  inconsistent  with  Heff.  v.  Howton,  Leigh  &  Cave  C.  C.  520 ;  34 
L.  J.  (M.  C.)  57,  and  read  a  note  from  Taylor  on  Evidence,  Vol.  ii. 
p.  1250,  4th  ed.,  in  which  that  learned  author  quotes  the  opinion  of 
Shepley,  J.,  in  an  American  case  of  Phillips  v.  Kingfield,  1  Applet. 
375. 

The  Court,  however,  declined  to  hear  an}'  further  argument  ou  the 
subject,  observing  that  all  the  text-writers  were  agreed  that  the  evi- 
dence could  be  given,  and  that  the  practice  was  so  ancient,  and  hitherto 
so  undoubted,  that  it  could  not  be  altered  now  unless  by  the  authority 
of  the  legislature.  Conviction  quashed.^ 


Hamilton  v.  The  People,  29  Mich.  p.  184  (1874).  Campbell,  J. 
...  A  witness,  William  Gay  ton,  having  been  sworn  to  sustain  FuUer's 
reputation  for  truth  and  veracity,  was  asked  whether  he  had  not  said 
at  a  certain  time  and  place  that  he  would  not  believe  Fuller  under  oat^ 
[The  answer  and  other  like  questions  were  ruled  out.Ji  .  .  .  Was  it 
proper,  then,  to  ask  a  sustaining  witness  on  cross-exam"ination,  whether 
he  had  said  he  would  not  believe  the  impeached  witness  under  oatl^ 

The  purpose  of  anj'  inquiry  into  the  character  of  a  witness  is  to 

1  And  so  Egmi  v.  Bowlcer,  5  Allen,  449.  —  Ed. 

"  Compare  B.  v.  Bowton,  ante,  279.  "The  regular  mode  of  examining  into  the 
character  of  the  person  in  question,  is  to  ask  the  witness  whether  he  knows  his  general 
reputation  among  his  neighbors,  —  what  that  reputation  is,  —  and  whether  from  such 
knowledge,  he  would  believe  him  upon  his  oath."  2  Tayl.  Ev.  (8th  ed.)  s.  1470. 
—  Ed. 
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enable  the  jury  to  detertniue  whether  he  is  to  be  believed  on  oath. 
Evidence  of  his  reputation  would  be  irrelevant  for  any  other  purp^e]> 
And  a  reputation  which  would  not  affect  a  witness  so  far  as  to  touch 
his  credibility  under  oath,  could  have  no  proper  influence.  The  English 
text-books  and  authorities  have  always,  and  without  exception,  required 
the  testimony  to  be  given  directly  on  this  issue.  The  questions  put  to 
the  impeaching  and  supporting  witnesses  relate,  first,  to  their  knowledge 
of  the  reputation  for  truth  and  veracity  of  the  assailed  witness  ;  and, 
second,  whether  from  that  reputation  they  would  believe  him  under 
oath.  The  only  controversy  has  been  whether  or  no  the  grounds  of 
belief  must  rest  upon  and  be  confined  to  a  knowledge  of  reputation  for 
veracity  only.  But,  confined  to  that,  the  authorities  are  harmonious. 
1  Starkie's  Ev.,  237  et  seq. ;  2  Phil.  Ev.  (Edwards'  ed.)  955,  958.  A 
very  recent  decision  is  found  in  Queen  v.  Brown  &  Hedley,  L.  R. 
1  C.  C.  R.  70. 

The  reason  given  is  that,  unless  the  impeaching  witness  is  held  to 
showing  the  extent  to  which  an  evil  reputation  has  affected  a  person's 
credit,  the  jury  cannot  accurately  tell  what  the  witness  means  to  express 
by  stating  that  such  reputation  is  good  or  bad,  and  can  have  no  guide 
in  weighing  his  testimony.  And  since  it  has  become  settled  that  they 
are  not  bound  to  disregard  a  witness  entirely,  even  if  he  falsifies  in 
some  matters,  it  becomes  still  more  important  to  know  the  extent  to 
which  the  opinion  in  his  neighborhood  has  touched  him.  It  has  also 
been  commonly  observed  that  impeaching  questions  as  to  character  are 
often  misunderstood,  and  witnesses,  in  spite  of  caution,  base  their 
answer  on  bad  character  generally,  which  may  or  may  not  be  of  such  a 
nature  as  to  impair  confidence  in  testimonj'.  When  the  question  of 
credit  under  oath  is  distinctlj-  presented,  the  answers  will  be  more 
cautious. 

Until  Mr.  Greenleaf  allowed  a  statement  to  creep  into  his  work  on 
evidence  to  the  effect  that  the  American  authoriti€s  disfavored  the 
English  rule,  it  was  never  very  seriously  questioned.  See  1  Greenl. 
Ev.  s.  461.  It  is  a  little  remarkable  that  of  the  cases  referred  to  to 
sustain  this  idea,  not  one  contained  a  decision  upon  the  question,  and 
only  one  contained  more  tlian  a  passing  dictum  not  in  any  way  called 
for.  Phillips  V.  Kingfield,  1  Appleton's  Me.  R.  375.  The  authorities 
referred  to  in  that  case  contained  no  such  decision,  and  the  Court,  after 
reasoning  out  the  matter  somewhat  carefully,  declared  the  question  was 
not  presented  by  the  record  for  decision.  The  American  editors  of 
Phillipps  and  Starkie,  do  not  appear  to  have  discovered  any  such  con- 
flict, and  do  not  allude  to  it.  They  do,  however,  as  many  decisions  do, 
refer  to  the  kind  of  reputation  which  should  be  shown,  and  whether  of 
veracity  or  of  other  qualities.  In  Webber  v.  Hanke,  4  Mich.  R.  198,  no 
question  came  up  on  the  record  except  as  to  the  species  of  reputation, 
and  the  neighborhood  and  time  of  its  existence ;  and  what  was  said 
farther  was  not  in  the  case,  and  cannot  properly  dispose  of  the  matter. 
The  objection  alleged  to  such  an  answer  by  a  witness  is,  that  it  enables 
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the  witness  to  substitute  his  opinion  for  that  of  the  juiy.  But  this  is 
a  fallacious  objection.  The  jury,  if  they  do  not  act  from  personal 
knowledge,  cannot  understand  the  matter  at  all  without  knowing  the 
witness's  opinion,  and  the  ground  on  which  it  is  based.  It  is  the  same 
sort  of  difBculty  which  arises  in  regard  to  insanity,  to  disposition  or 
temper,  to  distances  and  velocities,  and  many  other  subjects,  where  a 
witness  is  only  required  to  show  his  means  of  information,  and  then 
state  his  conclusions  or  belief  based  on  those  means.  If  six  witnesses 
are  merely  allowed  to  state  that  a  man's  reputation  is  bad,  and  as  many 
say  it  is  good,  without  being  questioned  further,  the  jury  cannot  be  said 
to  know  much  about  it.  Nor  would  any  cross-examination  be  worth 
much  unless  it  aided  them  in  finding  out  just  how  far  each  witness 
regarded  it  as  tainted. 

So  far  as  the  reports  show,  the  American  decisions,  instead  of  shak- 
ing the  English  doctrine,  are  very  decidedly  in  favor  of  it,  and  have  so 
held  upon  repeated  and  careful  consideration,  and  we  have  not  been 
referred  to  nor  have  we  found  any^considerable  conflict.  See  in  New 
York,  People  v.  Mather,  4  Wend.  E.  229  (which  was  the  view  of  Judge 
Oakley,  no  opinion  being  given  by  his  associate) ;  People  v.  Rector, 
19  Wend.  569  ;  People  v.  Davis,  21  Wend.  309  ;  in  New  Hampshire, 
Titus  V.  Ash,  4  Foster,  319  ;  in  Pennsylvania,  Bogle's  Exrs.  v.  Kreitzer, 
46  Pa.  St.  465  ;  Lyman  v.  Philadelphia,  56  Pa.  St.  488  ;  in  Maryland, 
Knight  v  Souse,  29  Md.  194  ;  in  California,  Stevens  v.  Irwin,  12  Cal. 
306 ;  People  v.  Tyler,  35  Cal.  553 ;  in  Illinois,  Eason  v.  Chapman, 
21  111.  33 ;  in  Wisconsin,  Wilson  v.  State,  3  Wis.  798 ;  in  Georgia, 
Stohes  v.  State,  18  Ga.  17  ;  Taylor  v.  Smith,  16  Ga.  7  ;  in  Tennessee, 
Ford  V.  Ford,  7  Humph.  92  ;  in  Alabama,  McCutchen  t.  McOutchen, 
9  Port.  650  ;  in  Kentucky,  Mohley  v.  Hamit,  1  A.  K.  Marsh.  590 ;  also 
in  Judge  McLean's  Circuit,  in  U.  S.  v.  Van  Sickle,  2  McLean,  219. 
Olr.  Greenleaf  himself  intimates  that  it  might  be  a  proper  inquiry  on 
cross-examination.  We  think  the  inquiry  proper,  when  properly  con- 
fined and  guarded,  and  not  left  to  depend  on  any  basis  but  the  reputation 
,  for  truth  and  veracity.  And  we  also  think  that  the  cross-examination 
on  impeaching  or  sustaining  testimony  should  be  allowed  to  be  full  and 
searching.^ 

Bell  v.  Rinner,  16  Ohio  St.  46  (1864).  [On  exceptions.]  Day,  J. 
The  deposition  of  Margaret  Hunter  was  given  in  evidence  without 
objection.  Her  competency  as  a  witness  was  not  questioned.  No  at- 
tempt was  made  to  prove  that  she  was  of  unsound  mind.  iThS  question 
presented  bj'  the  record  is,  whether  the  credibility  of  a  competent  wit- 

'  Bat  see  1  Greenl.  Ev.  s.  461,  and  a  careful  opinion  in  Phillips -7.  Kingfield,  19  Me. 
375  (1841).  The  Massachusetts  practice  Is  substantially  like  that  of  Maine.  Wether- 
bee  V.  Norris,  103  Mass.  563  ;  Quinsigamond  Bank  v.  ffobbs,  11  Gray,  250.  For  a 
reference  to  the  practice  of  different  States,  see  Chase's  note  to  Steph.  Dig.  Ev.  Art. 
133. —Ed. 
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ness  maj'  be  impeached  by  general  evidence  that  the  witness  is  not 
possessed  of  ordinary  intelligence  or  powers  of  mind^ 

It  would  not  only  be  novel  in  practice,  but  would  be  entirelj-  im- 
practicable, to  permit  the  parties,  on  the  trial  of  a  case,  to  go  into  gene- 
ral proof  as  to  the  strength  of  the  mental  capacity  of  the  several 
witnesses.  It  might  lead  to  as  many  collateral  issues  as  there  are  wit- 
nesses, and  thus  divert  the  minds  of  the  triers  from  the  substantial 
issues  of  the  casejj  Litigation  would  become  more  uncertain  and  inter- 
minable than  ever.  Moreover,  if  it  be  conceded  tiiat  the  credibilitj-  of 
a  witness  is  to  be  graded  in  proportion  to  his  strength  of  intellect,  the 
tribunal  before  which  lie  testifies  can  better  estimate  his  capacity,  and 
the  weight  to  which  his  testimony  is  entitled,  by  his  manner,  and  by 
his  statements  on  cross-examination,  than  can  ordinarily  be  done  bj"^ 
the  testimony  and  conflicting  opinions  of  other  witnesses,  as  to  the  ex- 
tent of  his  mental  powers,  or  the  degree  of  his  intelligence. 

But  neither  the  veracity  nor  credit  of  a  witness  is  necessarilj-  im- 
peached by  proving  that  he  is  possessed  of  a  weak  intellect.  Although 
such  a  witness  may  be  easily  imposed  upon  by  a  crafty  party,  or  liis 
observation  may  be  less  accurate  and  his  memory  less  reliable  than 
that  of  a  person  of  strong  powers  of  mind,  he  may  still  be  credible ; 
and  the  degree  of  credit  to  which  he  is  entitled  in  the  testimonj'  given, 
cannot  be,  practically,  better  ascertained  than  by  the  usual  tests, 
without  resort  to  other  proof  of  his  capacity. 

The  admission  of  this  kind  of  evidence  is  not  warranted  by  the  gen- 
eral rule  in  relation  to  impeaching  the  credibility  of  witnesses.  In  the 
case  of  Bucklin  v.  The  State,  20  Ohio,  22,  the  rule  is  quoted  from 
1  Phillipp's  Ev.  291,  as  follows :  "  Tiie  party  against  whom  a  witness  is 
called  may  disprove  the  facts  proved  by  him,  or  maj'  examine  other 
witnesses  as  to  his  general  character.  To  impeach  the  credit  of  a  wit- 
ness, you  can  only  examine  to  his  general  character,  and  not  to  parti- 
cular facts.  And  the  reason  given  is  that  every  man  is  supposed  to  be 
capable  of  supporting  his  general  character ;  but  is  not  supposed  capa- 
ble of  supporting  his  character  as  to  particular  facts."  In  1  Greenl. 
Ev.,  s.  461,  the  same  statement  of  the  rule  is  made. 

Although  in  some  of  the  States  full  latitude  is  given  to  prove  the 
general  character  of  the  witness,  in  this  the  evidence  is  "  restricted  to 
his  reputation  for  truth  and  veracity."  Craig  v.  TTie  State,  5  Ohio  St. 
605.  It  is  difficult  to  see  why  the  reasons  for  this  restriction  of  the 
rule  do  not  applj-  to  exclude  the  evidence  given  in  this  case. 

In  the  case  of  Hoit  v.  Moulton,  1  Foster  N.  H.  686,  it  was  sought 
to  discredit  a  witness  by  proof  that  "  he  was  a  common  drunkard,"  but 
the  proof  was  rejected,  and  the  Court  say :  "  In  attempting  to  impeach 
the  character  of  a  witness  for  veracity,  the  inquiries  must  be  confined 
solely  to  his  general  reputation  for  truth.  Any  other  course  would  lead 
to  the  multiplication  of  numerous  collateral  issues,  which  parties  would 
not  be  prepared  to  meet,  and  could  not  be  required  to  meet  without 
notice,  and  litigation  would  be  almost  interminable." 
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In  Thayer  v.  Boyle^  30  Maine,  475,  it  is  said  in  the  opinion :  "  The 
evidence  offered  of  the  intemperate  habits  of  one  of  the  plaintiffs  wit- 
nesses was  properly  excluded.  Evidence  of  this  kind  has  never  been 
held  competent  here,  where  the  impeachment  of  the  character  of  a  wit- 
ness has  been  confined  to  his  general  reputation  for  truth."  The  rule 
is  the  same  as  to  any  kind  of  immorality  that  may  affect  the  credit  of  a 
witness.     2  Phil.  Ev.  960  ;  C.  &  H.  note  596. 

It  is  said  there  is  a  distinction  between  the  mode  of  attacking  the 
general  credit  of  a  witness  and  his  credit  in  the  particular  cause.  2 
Phil.  Ev.  950,  note  ante.  Hence,  it  has  been  held  competent  to  prove 
that  the  witness,  at  the  time  of  the  transaction  about  which  he  testi- 
fies, was  disabled  from  knowing  about  the  matters  of  which  he  has 
spoken,  —  as  that  he  was  drunk,  paralj-zed,  deaf,  or  the  like.  Tuttlev. 
Russell,  2  Day,  201 ;  Fleming  v.  The  State,  5  Humph.  564  ;  Brindle 
V.  Mcllvaine,  10  Serg.  &  Eawle,  282  ;  McDowell  v.  Freston,  25  Ga. 
528  ;  2  Phil.  Ev.  950,  note  596. 

But  such  evidence  of  a  particular  fact  is  of  the  nature  of  contradic- 
tory testimony ;  and  it  may  well  be  doubted  whether,  under  the  rule 
settled  in  the  case  of  King  v.  Wicks,  20  Ohio,  87,  the  witness  should 
not  be  first  inquired  of,  upon  cross-examination,  as  to  the  existence  of 
the  disability  claimed  against  him.  The  reason  for  the  rule,  and  the 
benefits  to  be  derived  from  it,  are  of  equal  application  to  both  classes 
of  cases. 

In  the  case  of  Rivara  v.  GMo,  3  E.  D.  Smith,  N.  Y.  Com.  PI.  264, 
it  was  held  that  the  imbecility  of  a  witness  might  be  given  in  evidence 
to  affect  his  credibilitj-,  and  that  a  former  imbecilitj'  might  be  shown, 
for  the  reason  that  it  maybe  presumed  to  continue,  "  and  might  justly 
detract  from,  if  it  did  not  altogether  destroy,  the  weight  to  be  given  to 
the  evidence  of  the  witness." 

But,  in  the  case  of  Evans  v.  Hettich,  7  Wheat.  434,  it  was  held  in- 
competent to  prove,  for  the  purpose  of  attacking  the  "  credibility  of  a 
witness,  that  he  is  subject  to  fits  of  derangement,  if  he  is  sane  at  the 
time  of  giving  his  testimony." 

In  the  case  of  Carpenter  v.  Dame,  10  Ind.  131,  the  question  whether 
the  weakness  of  the  mental  faculties  of  the  witness  might  be  shown  to 
affect  his  credibility,  was  made.  The  Court  did  not  deem  it  necessary 
to  decide  the  question,  but  say,  however,  that  the  admissibility  of  the 
testimony  would  seem  to  be  inferable  from  the  statute  of  that  State, 
which  enacts  that  "  any  fact  which  might  heretofore  be  shown  to  ren- 
der a  witness  incompetent,  may  be  hereafter  shown  to  affect  his 
credibility." 

This  is  much  broader  than  the  statute  of  this  State,  which  renders 
parties  and  convicts  competent  witnesses,  but  provides  that  the  fact  in 
either  case  may  be  shown  to  affect  their  credibility.  S.  &  C.  Stat.  1035, 
sec.  310. 

But  the  question  in  this  case  is,  not  whether  it  was  competent  to 
prove  that  the  witness  was  non  compos  mentis,  or  any  fact  that  would 
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"  render  a  witness  incompetent,"  but  to  prove  that  she  was  "  hardl3'  as 
intelligent  as  ordinary  girls,"  though  she  might  fully  understand  the 
obligations  of  an  oath,  and  the  matters  about  which  she  testified. 

To  admit  this  evidence  would  be  going  beyond  the  case  of  Jiivara  v. 
Ghio,  before  cited,  where  the  rule  is,  at  least,  carried  to  the  utmost 
limit. 

We  think  that  the  principles  which  in  this  State  render  it  incom- 
petent to  prove  the  turpitude  of  a  witness  in  any  respect,  to  impeach 
his  veracity  or  credit,  and  which  limit  the  proof  as  to  his  truth  and 
veracity,  to  his  reputation  in  that  respect,  forbid  the  admission  of  the 
proof  complained  of,  and  admitted  by-  the  Court  below. 

This  view  coincides  with  the  only  case  that  has  come  to  our  notice, 
in  which  the  point  was  made  and  determined. 

In  the  case  of  Goodwin  v.  Goodwin,  20  Ga.  600,  upon  this  ques- 
tion, it  is  said  in  the  opinion:  "  No  authority  has  been  produced  to 
justify  it,  and  we  know  of  no  practice  to  sanction  the  introduction  of 
testimony  not  to  impeach  the  veracity,  but  the  memory  of  the  witness. 
It  would  be  attended  with  great  inconvenience,  and  hinder  and  delay 
the  progress  of  business,  by  turning  aside  to  form  these  collateral 
issues.  Once  open  the  door  to  this  sort  of  investigation,  and  it  would 
not  be  restricted  to  the  memory,  but  would  apply  to  any  real  or  sup- 
posed deficienc}'  in  any  other  mental  faculty.  By  a  cross-examination 
of  the  witness  himself,  the  jury,  whose  province  it  is,  will  be  enabled 
to  decide,  satisfactorily,  as  to  the  credit,  or  weight,  rather,  to  be  at- 
tached to  the  testimony." 

It  follows  that  the  Court  of  Common  Pleas  erred  in  admitting  the  evi- 
dence complained  of,  and  that  the  judgment  must  be  reversed,  and  the 
case  remanded  for  further  proceedings.' 


Thomas  w.  David,  7  C.  &  P.  350  (1836).  Assumpsit  against  the 
defendant,  as  the  maker  of  a  promissory  note. 

Plea  —  that  the  defendant  did  not  make  the  note. 

The  witnesses  on  both  sides  were  ordered  out  of  Court. 
fk  witness  on  the  part  of  the  plaintiff,  who  was  his  female  servant, 
an*  who  was  one  of  the  attesting  witnesses  to  the  defendant's  signature 
of  the  promissory  note,  was  asked,  on  cross-examination,  whether  she 
did  not  constantly  sleep  in  the  same  bed  with  her  master,  the  plaintiff ; 
and  she  said  that  she  did  not.\  .  . 

[The  defendant  called  a  Mmess.] 

t/ohn  Evans,  I  must  further  submit,  that  the  evidence  of  this  wit- 
ness is  not  admissible,  because  the  point  upon  which  he  is  called  to 
contradict  the  witness  fcJT  the  plaintiff  is  collateral  to  the  issue. 

CoLEKiDGE,  J.  Is  it  not  material  to  the  issue,  whether  the  principal 
witness  who  comes  to  support  the  plaintiff's  case  is  his  kept  mistress  ? 

>  Compare  Adams  v.  The  People,  63  N.  Y.  621.  —  Ed, 
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If  the  question  had  been,  whether  the  witness  had  walked  the  streets  as 
a  common  prostitute,  I  think  that  that  would  have  been  collateral  to 
the  issue,  and  that,  had  the  witness  denied  such  a  ^harge,  she  could  not 
have  been  contradicted;  but  here,  the  question  is,ls;iiether  the  witness 
had  contracted  such  a  relation  with  the  plaintiff,  as  might  induce  her 
the  more  readily  to  conspire  with  him  to  support  a  forgery,  just  in  the 
same  way  as  if  she  had  been  asked  if  she  was  the  sister  or  daughter  of 
the  plaintiff,  and  had  denied  that">v  I  think  that  the  contradiction  is 
admissible) 

The  witness  was  examined,  and  stated  that  the  witness  in  question 
slept  constantly  with  her  master.  Verdict  for  the  defendant. 

John  Evans  and  James  Evans,  for  the  plaintiff. 

Chilton,  and  E.  V.  Williams,  for  the  defendant.^ 


Harris  v.  Tippett,  2  Camp.  637  (1811).  This  was  an  action  for 
not  accounting  for  a  promissory  note  given  to  the  defendant  to  be  dis- 
counted on  behalf  of  the  plaintiff. 

A  witness  for  the  defendant  was  asked  in  cross-examination,  whether 
he  had  not  attempted  to  dissuade  a  witness  examined  for  the  plaintiff, 
from  attending  the  trial»^  He  swore  positively  that  he  had  not. 

Dauncey  then  proposed  to  call  back  the  other  to  contradict  hir^ 

Lawrence,  J.     That  cannot  be  done.     You  must  take  his  answer. 

Dauncey  contended,  that  for  the  purpose  of  discrediting  the  witness, 
it  was  competent  to  show,  that  he  had  sworn  falsely  in  this  instance, 
and  actually  had  attempted  to  dissuade  the  other  from  attending  the 
trial. 

Lawrence,  J.  Had  this  been  a  matter  in  issue,  I  would  have 
allowed  you  to  call  witnesses  to  contradict  what  the  last  witness  has 
sworn,  but  it  is  entirely  collateral,  and  you  must  take  his  answerS  I 
will  permit  questions  to  be  .put  to  a  witness  as  to  any  improper'^on- 
duct  ofwhich  he  may  have  been  guilty,  for  the  purpose  of  trying  his 
credit  #  but  when  these  questions  are  irrelevant  to  the  issue  on  the 
record,  you  cannot  call  other  witnesses  to  contradict  the  answers  he 
gives.^  No  witness  can  be  prepared  to  support  his  character  as  to 
particular  facts,  and  such  collateral  inquiries  would  lead  to  endless 
confusion. 

Dauncey  and  Ludlow,  for  the  plaintiff.  Jervis  and  Abbott,  for  the 
defendant. 

Lawrence,  J.,  laid  down  the  same  rule  several  times  during  the  cir- 
cuit ;  and  it  seems  particulp-rly  illustrated  by  the  following  case,  which 
occurred  at  Monmouth,  fciie  Yewin  was  indicted  for  stealing  wheat. 
The  principal  witness  agau^t  him  was  a  boy  of  the  name  of  Thomas, 
his  apprentice)  Lawrence,  J.,  allowed  the  prisoner's  counsel  to  ask 
Thomas  in  cross-examination,  whether  he  had  not  been  charged  with 
1  And  so  State  v.  McFarlain,  41  La.  Ann.  686.  —  £d. 


SECT.  IV.]  ATTORNEY-GENERAL  V.  HITCHCOCK.  1217 

robbing  bis  master,  and  whether  he  had  not  afterwards  said,  he  would 
be  revenged  of  him,  and  would  soon  fix  him  in  Monmouth  jajjj^'  He 
denied  both.  The  prisoner's  counsel  then  proposed  to  prove ,  that  he 
had  been  charged  with  robbing  his  master,  and  had  spoken  the  words 
imputed  to  him.  Lawrence,  J.,  ruled,  that  his  answer  must  be  taken 
as  to  the  former ;  but  that  as  the  words  were  material  to  the  guilt  or 
innocence  of  the  prisoner,  evidence  might  be  adduced  that  they  were 
spoken  by  the  witnes^JI 


Stokes  v.  The  People,  63  N.  Y.  p.  175  (1873).  Grover,  J.  .  .  . 
Jennie  Turner  was  introduced  as  a  witness  by,  and  gave  material  tes- 
timony for  the  accused,  /mth  a  view  to  impair  the  credibility  of  her 
testimony,  she  was  askeuDy  the  prosecution,  upon  cross-examination, 
whether  she  had  not  left  Mrs.  Morse,  by  whbm  she  had  been  em- 
ployed, without  her  knowledge  or  consent,  and  whether  she  did  not 
take  things  not  belonging  to  her  when  she  lefl)  The  prosecution  was 
permitted  to  prove  by  Mrs.  Morse  that  her  testimony  in  answer  to  these 
questions  was  untrue,  to  which  the  counsel  of  the  accused  excepted. 
This  was  error.  Upon  cross-exanjination  the  prosecution  had  the  right, 
for  the  purpose  of  impairing  the  credit  of  the  witnesses,  to  ask  ques- 
tions as  to  those  collateral  matters,  but  having  asked  and  obtained 
answers,  must  abide  bj'  the  answers  given  ;  other  witnesses  could  not 
be  called  to  prove  such  answers  untrue.  Lavirenee  v.  Barker,  a  Wend. 
301 ;  Howard  v.  City  Fire  Ins.  Ga.,  4  Den.  502.  It  cannot  be  said 
that  the  accused  sustained  no  injury  from  this.  The  direct  tendency 
of  the  incompetent  testimony  was  to  impair  the  credit  given  to  the  tes- 
timony of  his  witness. 


Attorney- General  v.  Hitchcock,  1  Ex.  91  (1847),  This  was  an 
information  at  the  suit  of  the  Attorney-General,  which  charged  the  de- 
fendant, a  maltster,  with  having  used  a  certain  cistern  for  making  malt 
without  having  previously  entered  it,  as  required  b^'  the  statute  4  &  5 
Will.  4,  c.  51,  s.  6._> 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  after  last  Easter 
Term,  a  witness  of  the  name  of  Spooner,  who  deposed  to  the  fact  of  the 
cistern  having  been  used  b)-  the  defendant,  was  asked,  on  cross-exam- 
ination by  the  defendant's  counsel,  whether  he  had  not  said  that  the 
officers  qf  tlie  Crown  had  offered  him  £20  to  say  that  the  cistern  had 
been  usejj)  Spooner  denied  having  said  so,  and  thereupon  the  defend- 
ant's counsel  proposed  to  ask  another  witness  of  the  name  of  Cook, 
whether  Spooner  had  not  said  so.  The  Attorney-General  objected  to 
this  question,  and  the  Lord  Chief  Baron,  being  of  opinion  that  the 
question  was  irrelevant  to  the  issue,  andJ;hat  it  also  tended  to  raise  a 
collateral  issue,  held  the  objection  good,\.nd  ruled  that  it  could  not  be 
put.  J 
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JBovill  obtained  a  rule  for  a  new  trial  on  the  ground  that  this  evi- 
dence was  improperly  rejected,  and  cited  Meagoe  v.  Simmons,  3  C.  & 
P.  75  ;  and  Yewin's  Case,  2  Camp.  638,  n. 

The  Attorney- General  {J.  Wilde  with  him),  showed  cause. 

Bovill,  in  support  of  the  rule. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged  ; 
and  I  may  also  add  that  my  brother  Parke  expressed  himself  to  be  of 
that  opinion  before  he  left  the  Court.  The  question  is,  whether  the 
witness  Spooner,  who  bad  been  asked  if  he  had  not  said  that  the  officer 
had  offered  him  a  bribe  for  the  purpose  of  saying  that  the  cistern  had 
been  used,  and  who  stated  that  he  had  not  said  so,  could  be  contra- 
dicted by  asking  the  other  witness.  Cook,  if  Spooner  had  not  made  that 
statement  to  him.  The  circumstance  of  Spooner  being  the  only  wit- 
ness to  prove  that  fact  cannot  affect  the  point,  which  must  stand  or  fall 
by  this  general  question  and  by  the  answer  to  it,  namely,  on  what  oc- 
casions can  evidence  be  admitted  to  contradict  a  witness  as  to  what  he 
denies  having  said  on  cross-examination.  I  think,  whether  the  answer 
be  given  in  the  terms  used  by  me  at  the  trial,  or  whether  it  be  in  effect 
as  my  .brother  Alderson  has  put  it  in  the  course  of  the  argument  this 
morning,  the  result  is  the  same.  I  have  always  understood,  —  and  it 
is  a  matter  on  which  I  am  not  now  expressing  an  opinion  the  result 
merelj-  of  the  argument  and  consideration  of  to-day,  and  of  the  other  day 
when  the  matter  was  before  the  Court,  but  the  result  of  much  consider- 
ation given  to  such  questions  during  great  experience  in  these  matters, 
and  with  questions  respecting  the  law  of  evidence,  —  my  view,  I  saj', 
has  always  been  that  the  test,,  whether  the  matter  is  collateral  or  not, 
is  this :  if  the  answer  of  a  witness  is  a  matter  which  j'ou  would  be 
allowed  on  your  part  to  prove  in  evidence,  —  if  it  have  such  a  connec- 
tion with  the  issue  that  you  would  be  allowed  to  give  it  in  evidence, 
—  then  it  is  a  matter  on  which  you  may  contradict  him.  Or  it  may  be 
as  well  put,  or  perhaps  better,  in  the  language  of  my  brother  Alderson 
this  morning,  that  if  you  ask  a  witness  whether  he  has  not  said  so  and 
so,  and  the  matter  he  is  supposed  to  have  said  would,  if  he  had  said  it, 
contradict  any  other  part  of  his  testimony,  then  you  may  call  another 
witness  to  prove  that  he  had  said  so,  in  order  that  the  jury  may  believe 
the  account  of  the  transaction  which  he  gave  to  that  other  witness  to 
be  the  truth,  and  that  the  statement  he  makes  on  oath  in  the  witness- 
box  is  not  true.  As  to  the  authorities  cited  by  Mr.  Bovill,  with  the 
greatest  respect  for  the  learned  writers  whose  words  he  has  quoted, 
I  must  say  I  think  the  expression,  "  as  to  any  matters  connected  with 
the  subject  of  inquiry,"  is  far  too  vague  and  loose  to  be  the  foundation 
of  any  judicial  decision.  And  I  may  say  I  am  not  at  all  prepared  to 
adopt  the  proposition  in  those  general  terms,  —  that  a  witness  may  be 
contradicted  as  to  anything  he  denies  having  said,  provided  it  be  in 
any  way  connected  with  the  subject  before  the  jury.  It  must  be  con- 
nected with  the  issue  as  a  matter  capable  of  being  distinctly  given  in 
evidence,  or  it  must  be  so  far  connected  with  it  as  to  be  a  matter  which, 
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if  answered  in  a  particular  way,  would  contradict  a  part  of  the  witness's 
testimony  ;  and  if  it  is  neither  the  one  nor  the  other  of  these,  it  is  col- 
lateral to,  though  in  some  sense  it  may  be  considered  as  connected 
with,  the  subject  of  inquiry.  A  distinction  should  be  observed  be- 
tween those  matters  which  may  be  given  in  evidence  by  way  of  contra- 
diction, as  directly  affecting  the  story  of  the  witness  touching  the  issue 
before  the  jury,  and  those  matters  which  affect  the  motives,  temper, 
and  character  of  the  witness,  not  with  respect  to  his  credit,  but  with 
reference  to  his  feelings  towards  one  partj'  or  the  other.  In  the  ease 
cited,  of  Thomas  v.  David,  on  the  witness  being  asked  whether  she 
was  not  connected  in  a  particular  manner  with  one  of  the  parties,  and 
having  denied  it,  the  learned  judge  permitted  evidence  to  be  given  to 
show  that  the  connection  which  she  swore  had  not  existed  did  in  re- 
ality subsist.  The  object  in  doing  so  was,  not  to  prove  or  disprove 
an3'  part  of  her  testimony,  but  the  evidence  was  received  on  the  same 
ground  as  it  was  in  the  case  of  JSx  parte  Yewin,  where  Mr.  Justice 
Lawrence  permitted  evidence  to  be  given  to  contradict  a  witness  as  to  his 
having  used  expressions  importing  revenge.  It  is  certainly  allowable 
to  ask  a  witness  in  what  manner  he  stands  affected  towards  the  oppo- 
site party  in  the  cause,  and  whether  he  does  not  stand  in  such  a  relation 
to  that  person  as  is  likely  to  affect  him  and  prevent  him  from  having 
an  unprejudiced  state  of  mind,  and  whether  he  has  not  used  expressions 
importing  that  he  would  be  revenged  on  some  one,  or  that  he  would 
give  such  evidence  as  might  dispose  of  the  cause  in  one  waj'  or  the 
other.  If  he  denies  that,  you  ma3'  give  evidence  as  to  what  he  has 
said,  not  with  the  view  of  having  a  direct  effect  on  the  issue,  but  to 
show  what  is  the  state  of  mind  of  that  witness,  in  order  that  the  jury 
maj'  exercise  their  opinion  as  to  how  far  he  is  to  be  believed.  But 
those  cases  where  you  may  show  the  condition  of  a  witness,  or  his 
connection  with  either  ^f  the  parties,  are  not  to  be  confounded  with, 
other  cases  where  it  is  proposed  to  contradict  a  witness  on  some  matter 
unconnected  with  the  question  at  issue.  And  as  to  the  latter  class  of 
cases,  it  appears  to  me  that  no  instance  has  been  cited  by  Mr.  Bovill 
which  amounts  to  an  authority  that  you  maj'  contradict  the  witness  on 
an^'  matter  that  is  not  directly  in  issue  before  the  Court.  In  this  ease 
it  is  admitted  that,  with  reference  to  the  offering  of  a  bribe,  it  could 
not  originally  have  been  proved  that  the  offer  of  the  bribe  had  been  made 
to  the  witness  to  make  a  particular  statement,  the  bribe  not  having 
been  accepted  by  him.  And  the  reason  is,  that  it  is  totally  irrelevant 
to  the  matter  in  issue  that  some  person  should  have  thought  fit  to  offer 
a  bribe  to  the  witness  to  give  an  untrue  account  of  a  transaction,  and 
it  is  of  no  importance  whatever  if  that  bribe  was  not  accepted.  It  is 
no  disparagement  to  a  man  that  a  bribe  is  offered  to  him  ;  it  may  be  a 
disparagement  to  the  person  who  makes  the  offer.  If,  therefore,  the 
witness  is  asked  the  fact,  and  denies  it,  or  if  he  is  asked  whether  he 
said  so  and  so.  and  denies  it,  he  cannot  be  contradicted  as  to  what  he 
has  said.     Zord  Stafford's  Case  was  totally  different.     There  the  wit- 
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ness  Limself  had  been  implicated  in  oflfering  a  bribe  to  some  other  per- 
son. That  immediately  affected  him,  as  proving  that  he  had  acted  the 
part  of  a  suborner  for  the  purpose  of  perverting  the  truth.  In  that 
case  the  evidence  was  to  show  that  the  witness  had  offered  a  bribe  in 
the  particular  case,  and  the  object  was  to  show  that  he  was  so  affected 
towards  the  party  accused  as  to  be  willing  to  adopt  any  corrupt  course 
in  order  to  carry  out  his  purpose.  It  seems  to  me  that,  under  these 
circumstances,  this  evidence  was  properly  excluded,  and  that  therefore 
this  rule  should  be  discharged. 

Aldeeson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
rule  may  be  thus  laid  down :  A  witness  may  be  asked  any  question 
which,  if  answered,  would  qualify  or  contradict  some  previous  part  of 
that  witness's  testimony  given  on  the  trial  of  the  issue ;  and  if  that 
question  is  so  put  to  him,  and  answered,  the  opposite  partj'  may  then 
contradict  him  ;  and  for  this  simple  reason,  that  the  contradiction  quali- 
fies or  contradicts  the  previous  part  of  the  witness's  testimonj-,  and  so 
removes  it.  It  is  true  the  effect  of  the  contradiction  is  somewhat  bej'ond 
that,  as  tending  to  show  that  no  part  of  the  witness's  testimony  can  be 
relied  on ;  but  the  effect  would  be  the  same  if  the  question  had.  been 
answered  in  the  affirmative.  Now,  the  question  is  this.  Can  you  ask  a 
witness  as  to  what  he  is  supposed  to  have  said  on  a  previous  occasion  ? 
You  maj-  ask  him  as  to  any  fact  material  to  the  issue,  and  if  he  denies 
it,  you  may  prove  that  fact,,  as  you  are  at  liberty  to  prove  any  fact 
material  to  the  issue  ;  and  in  that  case,  though  it  may  not  be  thought 
necessary  to  put  the  question  previouslj-  to  the  witness,  yet  it  would 
be  but  just  to  do  so.  The  witness  may  also  be  asked  as  to  his  state  of 
equal  mind  or  impartiality  between  the  two  contending  parties,  — ques- 
tions which  would  have  a  tendency  to  show  that  the  whole  of  his  state- 
ment is  to  be  taken  with  a  qualification,  and  that  such  a  statement 
ought  really  to  be  laid  out  of  the  case  for  want  of  impartiality.  In  the 
case  of  Mc  parte  Yewin,  it  was  held  to  be  competent  for  the  prisoner 
to  show  that  the  witness  had  a  spite  against  him.  It  was  material  to 
show  that  the  mind  of  the  witness  was  not  in  a  state  of  impartiality  or 
equality  towards  the  prisoner.  The  witness  was  asked  the  question  in 
the  first  instance ;  but  in  that  case  I  do  not  know  that  it  might  not 
have  been  proved  independently  of  the  question  having  been  put  to 
him,  although,  as  I  have  before  said,  it  is  only  jnst  and  reasonable  that 
the  question  should  be  put.  So  in  the  case  before  my  brother  Cole- 
'  ridge,  in  which  the  woman  who  was  called  as  a  witness  for  the  plaintiff 
was  asked  whether  she  was  not  living  with  the  plaintiff  as  his  mistress. 
The  tendency  of  the  question  was  to  show  that  she  stood  in  that  pecu- 
liar relation  to  the  plaintiff  which  the  jury  ought  to  know,  in  order  that 
they  might  judge  to  what  extent  they  could  rely  on  the  general  charac- 
ter of  her  testimony  as  an  impartial  witness  between  the  plaintiff  and 
the  defendant.  The  question  had  a  bearing  on  the  general  status  of 
the  witness.  Her  answer  might,  therefore,  be  contradicted  by  other 
witnesses  called  for  that  purpose.     Such,  again,  is  the  case  of  an  offer 
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of  a  bribe  by  a  witness  to  another  person,  or  the  offer  of  a  bribe  ac- 
cepted by  a  witness  from  another  person ;  the  circumstance  of  the 
witness  having  offered  or  accepted  a  bribe  shows  that  he  is  not  equal 
and  impartial  So,  in  J/ord  Stafford's  Case,  where  the  witness  en- 
deavored to  bribe  another  person  to  give  evidence  against  Lord  Stafford, 
that  evidence  was  receivable,  as  having  a  tendency  to  show  that  tlie 
man  who  came  himself  to  give  evidence  against  Lord  Stafford  was 
embittered  against  bim,  and  had  endeavored  to  persuade  other  people 
to  give  false  evidence  on  the  same  side.  That  had  a  tendencj-  to  show 
that  the  statement  of  the  witness  ought  not  to  be  relied  upon  by  the 
jury.  But,  with  these  exceptions,  I  am  not  aware  that  you  can  with 
propriety  permit  a  witness  to  be  examined  first,  and  contradicted  after- 
wards, on  a  point  which  is  merely  and  purely  collateral,  —  as,  for  in- 
stance, as  to  his  personal  character,  and  as  to  his  having  committed 
any  particular  act.  The  inadmissibility  of  such  a  contradiction  depends, 
indeed,  upon  another  principle  altogether.  Perhaps  it  ought  to  be  re- 
ceived, but  for  the  inconvenience  that  would  arise  from  the  witness 
being  called  upon  to  answer  to  particular  acts  of  his  life,  which  he 
might  have  been  able  to  explain  if  he  had  had  reasonable  notice  to  do 
so,  and  to  have  shown  that  all  the  acts  of  his  life  had  been  perfectly 
correct  and  pure,  although  other  witnesses  were  called  to  prove  the 
contrary.  The  reason  why  a  party  is  obliged  to  take  the  answer  of  a 
witness  is,  that  if  he  were  permitted  to  go  into  it,  it  is  oulj-  justice  to 
allow  the  witness  to  call  other  evidence  m  support  of  the  testimonj-  he 
has  given,  and  as  those  witnesses  might  be  cross-examined  as  to  their 
conduct,  such  a  course  would  be  productive  of  endless  collateral  issues. 
Suppose,  for  instance,  witness  A.  is  accused  of  having  committed  some 
offence  j  witness  B.  is  called  to  prove  it,  when,  on  witness  B.'s  cross- 
examination,  he  is  asked  whether  he  has  not  made  some  statement, 
to  prove  which  witness  C.  is  called,  so  that  it  would  be  necessary  to 
try  all  those  issues  before  one  step  could  be  obtained  towards  the  ad- 
judication of  the  particular  case  before  the  Court.  On  the  contrary, 
if  the  answer  be  taken  as  given,  if  the  witness  speaks  falsely  he  may 
be  indicted  for  perjur3-.  That  is  the  proper  remedy.  Then  in  the 
next  place,  in  my  opinion,  when  the  question  is  not  relevant,  strictly 
speaking,  to  the  issue,  but  tending  to  contradict  the  witness,  his  answer 
must  be  taken,  although  it  tends  to  show  that  he,  in  that  particular 
instance,  speaks  falsely,  and  although  it  is  not  altogether  immaterial 
to  the  matter  in  issue,  for  the  sake  of  the  general  public  convenience  ; 
for  great  inconvenience  would  follow  from  a  continual  course  of  those 
sorts  of  cross-examinations  which  would  be  let  in  in  the  case  of  a 
witness  being  called  for  the  purposes  of  contradiction.  I  think  those 
are  the  rules  by  which  these  cases  have  always  been  governed,  and  the 
application  of  which  is  easy  and  short.  In  this  case  the  partj"  is  asked, 
Have  you  not  said  A.  B.  offered  you  £20  to  make  a  certain  statement, 
which  I  agree  is  material  in  the  cause.  He  says,  No,  I  have  not  said 
any  such  thing.     Is  that  material  to  the  issue,  or  does  it  qualify  or 
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contradict  anything  that  he  had  said  before?  What  he  had  said  before 
was,  that  the  cistern  was  used ;  the  offer  of  a  bribe  to  make  a  state- 
ment to  the  contrary,  if  he  had  not  accepted  it,  would  not  have  had  a 
different  tendency.  If  he  had  said  that  he  had  been  offered  a  bribe  if 
he  had  answered  in  the  afHrmative,  it  would  not  in  the  slightest 
degree  have  disproved  the  matter.  If  it  would  not,  it  does  not  qualify 
or  contradict  that  which  he  had  before  stated  ;  and  I  think  that  it  is 
not  allowable  to  call  a  witness  to  contradict  him  in  that  which,  if  an- 
swered by  him  in  the  aflarmative,  would  not  have  qualified  or  contra- 
dicted his  statement. 

EoLFE,  B.  I  am  of  the  same  opinion.  The  laws  of  evidence  on  this 
subject,  as  to  what  ought  and  what  ought  not  to  be  received,  must  be 
considered  as  founded  on  a  sort  of  comparative  consideration  of  the 
time  to  be  occupied  in  examinations  of  this  nature,  and  the  time  which 
it  is  practicable  to  bestow  upon  them.  If  we  lived  for  a  thousand 
years  instead  of  about  sixty  or  seventy,  and  every  case  were  of  suffi- 
cient importance,  it  might  be  possible,  and  perhaps  proper,  to  throw  a 
light  on  matters  in  which  every  possible  question  might  be  suggested, 
for  the  purpose  of  seeing  by  such  means  whether  the  whole  was  un- 
founded, or  what  portion  of  it  was  not,  and  to  raise  every  possible 
inquiry  as  to  the  truth  of  the  statements  made.  But  I  do  not  see  how 
that  could  be ;  in  fact,  mankind  find  it  to  be  impossible.  Therefore 
some  line  must  be  drawn,  and  I  take  it  the  established  rule  is,  that  you 
may  contradict  any  portion  of  the  testimonj'  that  is  given  in  support  or 
contradiction  of  the  issue  between  the  parties.  That  is  clear.  Then, 
undoubtedly,  mankind  have  felt  that,  as  facts  are  frequently  to  be 
proved  by  the  testimony  of  men  of  suspicious  character,  j'ou  may  in- 
quire into  the  genuineness  and  truthfulness  of  the  party  who  gives 
such  testimony.  And  undoubtedly  there  is  some  rule  as  to  what  you 
can  contradict  in  respect  of  such  evidence,  and  what  you  cannot,  al- 
though it  is  not  very  easy  to  reconcile  the  rule  with  any  positive  prin- 
ciple ;  and  I  conceive  the  rule  which  permits  evidence  to  be  given  to 
contradict  a  person  who  is  not  actuated  by  any  improper  motives,  may 
be  taken  to  trench  a  little  upon  that  which  does  not  allow  you  to  con- 
tradict him  when  he  says,  "  I  am  not  infamous."  That  is,  however, 
the  rule  that  is  established,  and  may  be  adhered  to.  Then  apply  all 
these  rules  to  the  case  before  us.  The  witness  is  asked,  "  Have  j'ou 
not  received  a  bribe?"  "I  have  not."  "Have  you  never  said  you 
had?"  "  I  never  said  so."  "  Have  you  never  said  j-ou  have  been  of- 
fered a  bribe?"  "  I  never  did."  Then  it  is  proposed  to  contradict 
the  witness  by  showing,  not  that  he  had  received  a  bribe,  —  not  that  he 
bad  said  that  he  had  received  a  bribe —  (which  might  have  had  a  bear- 
ing on  the  bias  of  his  mind),  but  by  showing  that,  on  some  occasion, 
he  had  said  he  had  been  offered  a  bribe.  If  that  were  to  be  allowed,  as 
my  brother  Alderson  has  pointed  out,  endless  inquiries  might  be  en- 
tered into.  It  has  not  the  smallest  bearing  on  earth  on  the  question  as 
to  the  credibility  of  his  testimony,  as  even  the  offer  would  be  nothing  if 
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rejected ;  therefore  I  think  it  had  no  bearing  on  tlie  subject  of  inquiry, 
and  was  yery  properly  rejected.  No  one,  indeed,  can  shut  his  ej-es  to 
this  fact,  that  the  real  motive  for  asking  the  question  was,  not  to  dis- 
parage that  witness,  but  to  discredit  some  other  persons  who  were  to 
be  dragged  into  it,  as  being  supposed  to  be  the  persons  who  oflfered 
the  bribe.  I  do  not  go  into  that  at  any  greater  length ;  but,  in  mj- 
opinion,  the  evidence  was  properly  rejected,  as  tending  to  contradict 
the  witness  on  a  matter  that  was  utterly  irrelevant  to  the  point  in 
issue. 

I  am,  therefore,  of  the  same  opinion  with  the  rest  of  the  Court,  that 
this  rule  ought  to  be  discharged.  Hule  discharged} 


Day  v.  Sticknet,  14  Allen,  255  (1867).  [Action  of  contract  upon 
a  bond.] 

J.  8.  Abbott,  for  the  defendants.  JI.  W.  Paine,  and  B.  D.  Smith, 
for  the  plaintiff. 

Wells,  J.  The  witness  Parks  had  procured  this  bond  from  Fawcett 
and  others  in  Massachusetts  to  indemnify  Daj'  in  becoming  surety,  in 
Maine,  upon  the  probate  bond  of  Parks,  as  guardian  there  of  certain 
minors.  At  the  trial  Parks  was  an  important  witness  for  the  plaintiff; 
the  execution  of  the  bond  in  suit  being  proved  mainlj-bj-  his  testimony. 
To  show  that  he  was  not  a  fair  witness,  but  was  hostile  to  the  defend- 
ants, or  under  a  strong  bias  of  feeling  or  purpose  adverse  to  them, 
which  ought  to  affect  the  degree  of  credit  to  be  given  to  his  testimony, 
he  was  asked,  in  cross-examination,  whether  he  had  told  "  Rice  or 
any  one,  in  words  or  in  substance,  that  he  meant  to  get  the  monej'  on 
this  bond  of  old  Fawcett,  so  as  to  get  back  the  rent  he  had  paid  him 
for  the  Marlboro  House."  This  he  denied.  The  defendants  offered 
testimony  to  contradict  him  in  this  particular,  and  impeach  his  credit. 
This  testimony  was  excluded,  on  the  ground  that  it  related  to  a  collat- 
eral matter.  But  the  Court,  upon  consideration,  are  of  opinion  that 
the  testimony  was  competent  and  should  have  been  admitted.  The 
credit  of  a  witness,  upon  whose  testimony  in  part  the  issue  is  to  be 
determined,  is  not  merelj'  collateral,  and  cannot  be  immaterial.  The 
weight  of  his  testimony  with  the  jur^'  maj-  depend  entirely  upon  their 
supposition  that  he  is  under  no  influence  to  prevaricate.  If  he  is  preju- 
diced for  or  against  one  of  the  parties  to  the  suit,  or  has  a  strong  pur- 
pose or  feeling  of  interest  in  relation  to  the  matter  in  controversj',  it  is 
a  circumstance  which  may  materially  affect  his  testimony ;  and  his  state 

1  "  The  rule  is  well  settled,  that  if  a  witness  is  cross-examineij  to  a  fact  purely  col- 
lateral and  irrelevant  to  the  issue,  and  answers  it  without  objection,  he  cannot  be 
contradicted.  .  .  .  The  test  of  whether  a  fact  inquired  of  in  cross-examination  is  col- 
lateral is  this,  would  the  cross-examining  party  be  entitled  to  prove  it  as  part  of  his 
case,  tending  to  establish  his  plea  ? "  —  Per  Shakswood,  J.,  in  Hildehurn  v.  Curran, 
65  Pa.  St.  p.  63.  Compare  B.  v.  Burke,  8  Cox,  C.  C.  44 ;  Kaler  v.  Builders'  Co.,  120 
Mass.  333  ;  Com.  v.  Goodnow,  154  Mass.  487.  —  Ed. 
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of  mind  and  feeling  ouglit  to  be  known  to  the  jury.  His  prejudices 
can  he  known  only  by  his  expressions  of  them  ;  and  therefore  such 
declarations  are  the  legitimate  evidence  of  their  existence.  They  may 
be  proved  in  any  mode  as  a'direct  impeachment,  under  the  rule  as  held 
in  this  Commonwealth ;  or  if  denied  by  the  witness  himself,  may  be 
proved  by  other  testimony  as  a  contradiction  in  a  material  point ;  which 
is  one  mode  of  impeaching  the  credit  of  a  witness.  1  Greenl.  Ev. 
s.  450;  2  Taylor  Ev.  ss.  1296-1298;  Perkins  v.  Adams,  5  Met.  44; 
Harrington  v.  Lincoln,  2  Gray,  133  ;  Collins  v.  Stephenson,  8  Gray, 
438  ;  O'JSreill  v.  Lowell,  6  Allen,  110 ;  TyUr  v.  Pomeroy,  8  Allen,  480  ; 
Atwood  V.  Welton,  7  Conn.  66-70  ;  Folsom  v.  Brown,  5  Fost.  (N.  H.) 
114. 

The  declarations  of  the  witness  Parks  that  were  sought  to  be  proved, 
related  to  the  bond  which  was  the  subject  of  his  testimonj-,  and  to  one 
of  the  defendants  in  the  suit.  If  he  made  declarations  such  as  are 
indicated  by  the  inquiry,  his  testimony  would  not  be  entitled  to  the 
fullest  confidence.  The  Court  see  no  ground  to  question  any  of  the 
other  rulings  and  instructions  to  the  jury  at  the  trial ;  but  as  the  testi- 
mony offered  to  contradict  and  impeach  Parks  was  improperlj'  ex- 
cluded, the  exceptions  must  be  sustained  as  to  that  point,  and  a 

New  trial  granted. 

This  case  was  re-argued  in  November,  1867,  upon  the  admissibility 
of  the  evidence  to  contradict  Parks.  .  .  . 

Wells,  J.  Having  again  heard  the  parties,  upon  the  suggestion  of 
the  plaintiff's  counsel  that  the  question  above  determined  had  not  been 
fully  presented  at  the  argument,  in  consequence  of  their  mistake  in 
supposing  the  point  to  be  waived,  we  see  no  reason  to  recall  or  in  any 
respect  to  modify  the  opinion  already  given. 

The  argument  now  addressed  to  us,  as  we  understand  its  force,  seems 
to  be  this :  That  the  defendants  in  their  exception  are  to  be  confined  to 
the  purposes  for  which  the  testimony  was  offered,  as  stated  by  them  at 
the  trial,  namelj',  to  impeach  and  contradict  Parks ;  that  in  order  to 
contradict,  the  inquiry  was  not  in  proper  form  ;  and  in  order  to  impeach 
him,  the  substance  of  the  proposed  proof  was  inapplicable ;  that 
is,  that  proof  of  personal  bias,  or  of  a  state  of  feeling  or  purpose  ad- 
verse to  the  defendants,  was  not  of  the  nature  of  evidence  to  impeach 
a  witness.  The  plaintiff  contends  that  when  it  is  proposed  to  contra- 
dict a  witness  by  proving  declarations  made  by  him  out  of  Court,  the 
inquiry  should  embody  the  exact  statement  which  the  witness  to  be  con- 
tradicted has  denied  that  he  made ;  and  that  the  party  should  be  re- 
stricted to  that  limit. 

If  the  proposed  proof  were  competent  only  for  the  purpose  of  con- 
tradiction, and  the  contradiction  could  arise  only  from  a  previous  denial 
by  the  witness  that  he  had  made  such  a  declaration,  it  might  be  well  so 
to  limit  the  inquirj'.  But  otherwise  the  position  can  have  no  foundation, 
except  upon  the  rule  requiring  that,  in  order  to  contradict  a  witness  in 
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this  mode,  his  attention  must  first  be  called  to  the  precise  matter  that 
is  to  be  proved  against  him ;  a  rule  which,  as  before  suggested,  does 
not  prevail  in  this  Commonwealth.  Under  our  practice  a  declaration, 
made  out  of  Court,  contrary  to  or  inconsistent  with  the  testimony  of  a 
witness,  in  any  material  matter,  may  be  proved  by  other  testimonj-, 
either  with  or  without  a  previous  inquiry  to  the  witness  thus  contra- 
dicted. Tucker  v.  Welsh,  17  Mass.  160  ;  Commonwealth  v.  Hawkins, 
3  Gray,  463 ;  Harrington  v.  Lincoln,  2  Gray,  133.  It  must  follow, 
therefore,  that  the  inquiry  to  the  contradicting  witness  need  not  be  re- 
stricted to  any  such  prescribed  form,  but  may  be  in  any  form  proper 
to  elicit  the  facts  or  statement  sought  to  be  proved.  Gould  v.  The 
Norfolk  Lead  Co.,  9  Cush.  338-347.  This  is  especially  true  when 
the  contradicting  testimony  is  also  admissible  as  affirmative  proof, 
either  to  impeach  the  witness  or  for  any  other  legitimate  purpose. 

In  the  present  case,  the  testimony  sought  would  have  been  admissi- 
ble as  such  affirmative  proof;  and  we  are  satisfied  that  it  was  properly 
oflfered  as  evidence  tending  to  impeach  Parks.^ 


TucKEK  V.  "Welsh,  17  Mass.  160  (1821).  Assumpsit  upon  an  order 
drawn  bj'  Silas  Peuniman,  in  favor  of  the  plaintiflf,  upon  the  defendant, 
on  the  31st  of  December,  1814,  and  accepted  by  him  the  next  day,  re- 
questing him  to  pay  to  the  plaintiff,  or  his  order,  whatever  amount  he 
might  receive  of  John  ■  Hancock,  Edward  Harris,  and  James  Allen, 
underwriters  on  a  policy  of  insurance  on  the  ship  Alpha,  which  policy 
was  placed  in  the  hands  of  the  defendant  by  Penniman  for  collection. 

At  the  trial  of  the  cause,  which  was  had  at  the  sittings  here  after  the 
last  March  term,  before  the  Chief  Justice,  it  was  proved  or  admitted 
that,  before  the  commencement  of  the  action,  the  defendant  had  re- 
ceived from  the  said  underwriters  the  sum  for  which,  with  the  interest, 
the  verdict  was  returned,  deducting  the  expenses,  &c.  .  .  . 

[The  defence  (in  part)  was  an  assignment  for  value  to  another  partj' 
before  drawing  the  order.] 

Silas  Penniman  testified  in  his  deposition,  that  the  plaintifl!'  knew  of 
the  assignment  to  Scammel  P.  both  before  and  after  the  order  was 
drawn. 

1  "We  think  the  rule  of  law  laid  down  by  the  trial  judge  was  erroneous.  The 
hostility  of  a  witness  towards  a  party  against  whom  he  is  called  may  be  proved  by  any 
competent  evidence.  It  may  be  shown  by  cross-examination  of  the  witness,  or  wit- 
nesses may  be  called  who  can  swear  to  facts  showing  it.  There  can  be  no  reason  for 
holding  that  the  witness  must  first  be  examined  as  to  his  hostility,  and  that  then,  and 
not  till  then,  witnesses  may  be  called  to  contradict  him,  because  it  is  not  a  case  where 
the  party  against  whom  the  witness  is  called  is  seeking  to  discredit  him  by  contradict- 
ing him.  He  is  simply  seeking  to  discredit  him  by  showing  his  hostility  and  malice  ; 
and  as  that  may  be  proved  by  any  competent  evidence,  we  see  no  reason  for  holding 
that  he  must  first  be  examined  as  to  his  hostility.  And  such  we  think  is  the  drift  of 
the  decisions  in  this  State  and  elsewhere."  —  Earl,  C.  J.,  in  Fmfle  v.  Brooks,  131 
N.  Y.  325  (1892). 

But  compare  Aneals  v.  The  Peirple,  134  111.  401  (1890).  —  Ed. 
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This  testimonj-  was  combated  by  the  testimonj'  of  Edward  Brooks, 
who  stated  that,  being  in  Baltimore  after  the  deposition  of  the  said 
Silas  had  been  given,  under  a  commission  in  which  the  plaintiff  had 
joined,  he  went  with  the  plaintiff  to  call  on  Penniman ;  that  the  plain- 
tiff asked  Penniman  whether  he  did  not  intend  the  money  due  on  the 
policy  for  him  ;  that  he  answered  yes,  but  that  he  would  sign  nothing 
until  he  heard  from  his  brother ;  that  the  plaintiff  said  to  Penniman, 
Why  did  you  not  tell  me  that  the  policy  was  assigned  ?  tO'  which  he 
made  no  answer,  but  said  that  he  would  say  nothing  before  a  witness. 

This  evidence  was  objected  to,  on  the  ground  that  the  declarations  of 
Penniman,  not  under  oath,  should  not  be  received  to  impeach  the  testi- 
mony given  by  him  in  his  deposition.     But  the  objection  was  overruled. 

A  verdict  being  returned  for  the  plaintiff,  a  new  trial  was  moved  for 
by  the  defendant.  .   .   . 

JPreseott  and  Band,  for  the  defendant.  Webster  and  Aylwin,  for  the 
plaintiff. 

Pakker,  C.  J.  ...  As  to  the  admission  of  the  declarations  of 
Silas  Penniman,  to  contradict  his  testimony  in  his  deposition,  it  would 
be  running  counter  to  the  uniform  practice  in  this  Court,  ever  since 
its  practice  can  be  remembered,  to  have  rejected  that  evidence.  The 
credit  of  a  witness  may  be  impeached  by  showing  that  he  has  made  a 
different  statement  out  of  Court,  either  before  or  after  he  has  given  his 
testimony  Nothing  is  more  common  than  to  have  evidence  of  the 
conversations  of  a  witness  tending  to  contradict  his  testimony  upon 
the  stand.  It  is  every  day's  practice.  If  the  principal  witness  is 
present,  he  is  called  upon  to  attend ;  and  he  then  has  an  opportunity 
to  explain  or  deny.  If  he  denies,  then  the  credibility  of  the  opposing 
testimony  is  to  be  decided  by  the  jury.  No  lawyer  in  this  Common- 
wealth can,  I  think,  recollect  an  instance  of  an  impeaching  witness 
being  stopped,  until  the  other  was  called  up  and  asked  whether  he  had 
had  any  conversation  with  the  person  about  to  impeach  him,  and  was 
reminded  of  that  conversation. 

The  practice  adopted  in  the  British  House  of  Lords,  on  the  trial  of 
the  Queen,^  has  never  been  adopted  in  this  country,  and  seems  not  to 
have  been  very  familiar  there  ;  otherwise  it  would  hardly  have  seemed 
necessary  to  have  taken  the  solemn  opinion  of  all  the  judges  of  the 
Court  of  King's  Bench  upon  the  question. 

Indeed,  the  utilitj'  of  such  a  practice  is  not  very  obvious.  Witnesses 
about  to  be  impeached  are  generally'  persons  of  a  doubtful  or  unknown 
character ;  and  the  wisdom  of  putting  them  upon  their  guard,  and  en- 
abling them  to  forestall  an  answer  to  the  opposing  witness,  is  not  very 
discernible.  Phillipps  lays  down  no  such  rule  of  evidence  ;  on  the  con- 
trarj',  he  expressly  states  that  a  witness  may  be  impeached,  by  proving 
that  he  has  given  a  different  account  of  the  thing  ;  and  a  letter  written 
by  him  to  this  effect  may  be  used  against  his  testimony,  and  this 

1  For  this,  see  ante,  737. 
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without  asking  him  upon  the  stand  whether  he  had  written  such  a  let- 
ter, or  what  were  the  contents  of  it.  Peake  states  that  declarations 
made  by  a  witness  on  the  same  subject,  contrarj'  to  what  he  swears  on 
the  trial,  may  be  given  in  evidence  to  impeach  his  credit ;  and  no  quali- 
fication of  this  doctrine  is  laid  down. 

It  has  been  suggested  that,  admitting  such  evidence  proper  to  im- 
peach a  witness,  who  is  upon  the  stand,  it  ought  not  to  be  allowed  to 
impeach  a  deposition,  the  witness  being  absent,  and  having  no  oppor- 
tunity' to  deny  or  explain.  The  witness  who  has  testified  upon  the 
stand  hears,  it  is  true,  the  evidence  which  tends  to  impeach  him,  or  he 
maj'  be  called  back  for  that  purpose,  if  he  be  absent :  so  where  the 
evidence  goes  to  affect  the  credibility  of  a  deposition,  if  it  be  material, 
the  Court  would  give  time  for  the  principal  witness  to  appear,  or  for 
other  depositions  to  be  taken,  relative  to  the  facts  which  are  proved  to 
impeach  him.  It  may  sometimes  be  inconvenient ;  but  if  justice  re- 
quires delay,  it  would  be  given.  Suppose  a  witness,  who  has  once 
testified,  should  afterwards  acknowledge  the  falsity  of  his  statements, 
and  then  die ;  the  party  interested  in  his  testimony  might,  upon  an- 
other trial,  prove  what  he  had  once  said  upon  the  stand  under  oath  ; 
and  shall  not  the  other  part}'  be  permitted  to  prove  that  what  he  said 
was  a  falsehood  ?  ' 

Whatever  may  be  the  reasons  for  adopting  the  practice  in  England,  of 
first  advertising  the  witness  on  what  grounds  he  is  about  to  be  im- 
peached, we  are  satisfied  that  such  practice  has  never  prevailed  here  ; 
and  we  see  no  reason  for  introducing  a  rule  altogether  unknown  to  the 
practitioners  in  this  country.  In  England  it  is  rather  a  matter  of  prac- 
tice than  a  rule  of  evidence,  as  would  seem  by  the  opinion  of  the  judges 
in  the  Queen's  trial.  It  may  date  its  origin  long  since  we  were  bound 
by  English  laws,  and  if  so,  would  have  no  force  here,  except  by 
adoption."  .   .  .  Judgment  on  the  verdict. 


Gaffnet  v.  People,  50  N.  Y.  p.  423  (1872).  Andrews,  J.  .  .  . 
After  the  prisoner's  counsel  rested  his  case  the  written  statement  of 
Curran  was  offered  in  evidence  by  the  prosecution,  and  was  objected 
to  by  the  prisoners  counsel  as  incompetent ;  the  objection  was  over- 
ruled, and  the  statement  was  read  in  evidence. 

It  is  competent  for  a  party  on  the  trial  to  prove  that  a  witness, 
on  the  part  of  his  adversarj',  has  made  oral  statements  inconsistent 
with  evidence  upon  a  material  question  given  by  such  witness  on  the 
trial,  for  the  purpose  of  impeaching  the  credibility  of  a  witness,  and 

1  But  see  Stobart  v.  Dryden,  1  M.  &  W.  p.  627  (1836)  ;  Ayers  v.  Watson,  132  U. 
S.  pp.  404-405.  —  Ed. 

a  And  so  Bay  v.  StieJcney,  14  All.  p.  260  (1867)  ;  Ware  v.  Ware,  8  Greenl.  (Me.) 
42  (1831)  ;  Redge  v.  Clapp,  22  Comi.  262  (1853).  In  the  last  case,  while  the  Court 
(per  Church,  C.  J.)  approve  of  the  English  practice,  they  refuse  to  treat  a  departure 
from  it  as  being  error  in  law.  —  Ed. 


1228  RANDOLPH   V.   WOODSTOCK.  [CHAP.  V. 

weakening  the  force  of  the  evidence.  But  it  is  requisite  that  the  party 
offerino-  the  impeaching  evidence  should  first  call  the  attention  of  the 
witness  to  the  circumstances  under  which  the  statements  were  made, 
that  he  maj-  have  an  opportunity  of  correcting  the  evidence  given  on 
the  trial,  or  of  explaining  the  apparent  inconsistency  between  his 
evidence  and  his  former  statements. 

The  reason  of  the  rule  applies  as  strongly  to  written  as  to  oral  state- 
ments made  by  the  witness  :  and  wlien  his  evidence  is  sought  to  be 
impeached  by  written  statements,  alleged  to  have  been  made  by  him 
the  writing  should  be  first  produced,  so  that  he  may  have  an  oppor- 
tunity for  inspection  and  examination.  And  as  the  writing  is  the  best 
evidence  of  the  statement  made  by  the  witness  therein,  questions  as 
to  the  contents  are  hot  ordinarily  admissible.  The  Queen's  Case,  2 
B.  &  B.  287  ;  JSFewcomb  v.  Griswold,  24  N.  Y.  298  ;  Greenleaf  on  Evi- 
dence, s.  463  ;  2  PhiUipps  on  Evidence,  962. 

In  this  ease  the  paper  was  shown  to  the  witness,  and  he  had  the 
opportunity  for  examination.  There  was  no  objection  to  the  questions 
asked  him  as  to  its  contents. 

The  statements  contained  in  it  were  material  to  contradict  the  evi- 
dence of  the  witness  on  his  examination  in  chief;  and  the  objection  t& 
it,  on  the  ground  of  incompetency,  was  properly  overruled.^ 


Eandolph  v.  Woodstock,  35  Vt.  p.  295  (1862).  Poland,  C.  J.  .  .  . 
We  think  there  was  no  error  committed  in  the  Court  below,  in  allow- 
ing the  question  to  be  asked  on  cross-examination  of  the  defendants' 
witness  Burr,  whether  he  did  not  in  his  letter  to  Bounds  state  differ- 
ently from  what  he  testified. 

We  fully  recognize  the  rule  that  the  contents  of  any  writing  cannot 
be  proved  by  parol,  except  when  it  be  shown  that  the  writing  is  lost,  or 
for  some  other  reason  cannot  be  produced.  But  here  the  question  was 
wholly  collateral ;  the  whole  inquiry  was  for  the  mere  purpose  of  affect- 
ing the  credit  of  the  witness,  and  not  to  prove  any  fact  in  issue  in  the 
case. 

It  does  not  appear  that  the  plaintiffs  had  anj-  knowledge  that  such 
witness  was  to  be  produced  at  the  trial,  or  that  the  plaintifls  had  any 
knowledge  that  he  ever  wrote  a  letter  to  Eounds,  until  the  witness 
stated  it  on  the  stand,  and  of  course  they  could  not  be  expected  to  have 
possession  of  the  letter,  or  be  able  to  produce  it. 

It  is  now  well  settled  that  a  witness  cannot  be  impeached  or  contra- 
dicted by  evidence  of  his  statements  out  of  Court,  diflfering  from  his 
statements  in  Court,  unless  he  be  first  inquired  of  as  to  the  statement, 
and  afforded  an  opportunity  to  make  any  explanation  he  chooses  in 
reference  to  it,  and  we  are  not  aware  that  any  distinction  has  been  made 
between  verbal  and  written  statements.     If  there  is  not,  then  the  plain- 

1  See  1  Greenl.  Ev.  s.  462.  —  Ed. 
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tiflfs  were  bound  to  first  ask  the  witness  before  they  would  be  allowed  to 
contradict  him,  even  by  producing  the  letter.  The  plaintitTs  must  of 
course  take  the  witness's  statement  as  to  what  he  wrote,  unless  they  were 
prepared  to  contradict  him  by  producing  the  letter,  and  could  not  prove 
its  contents  by  witnesses  without  showing  its  loss. 

We  are  aware  that  on  this  question  there  is  some  conflict  of  authoritj' 
in  reported  cases,  and  in  elementary  books,  but  the  practice  in  this 
State  has  always  been  in  accordance  with  the  decision  below. 


INDEX. 


AccouKT  Books.    See  Shop  Books. 
Adoiinistration,  rnles  of,  151. 
Admissions,  124-143. 

proof  of  contents  of  a  record  by,  128. 
proof  of  contents  of  writings  in  general 

by,  128. 
privity  and  identity  of  interest  in,  130-136, 

136  n.,  336,  746. 
by  a  joint  party  in  conspiracy,  adultery, 

and  the  like,  137-143. 
as  to  tlie  execution  of  a.  deed  offered  in 

evidence,  777,  786. 
from  conduct,  1126  n.,  1208. 
See  Consent  ; '  Witness,    under    subtitle 

Party  Witness. 
Adverse  possession,  80,  111. 
Affirmative  case,  49.' 

Age,  proof  of,  by  inspection  of  person,  722, 723. 

proof  of,  by  person's  own  testimony,  724  n. 

Agency.    See  Paeol  Evidence  Rule;  Res 

Gesta. 
Agent,  admission  by,  12S. 
Alabama' case,  634. 
Almanacs,  27. 
Alterations  in  writings,  816-840. 

effect  in  point  of  substantive  law,  816-819. 
presumptions  as  to,  in  case  of  wills,  594, 

820,  824  n.,  825,  827,  829,  839. 
presumptions  as  to  deeds,  817, 326, 835, 837. 
presumptions  as  to  negotiable  paper  and 
other  writings,  819,  820  n.,  830,  831. 
Ambiguities  in  wills  and  other  writings,  593, 
596,  841,  859,  922,  964,  998,  1006,  1009, 
1019,  1033, 1036,  1038,  1042-1069. 
Bacon's  maxim,  1020-1022,  1027,  1023. 
See  Parol  Evidence  Rule. 
American  cases.    See  United  States  Cases 

and  names  of  the  different  States. 
Amount  of  proof,  82. 
Ancient  documents,  314,  441-470,  474. 
meaning  of  "ancient"  document,  441  n. 
enjovment  and  possession  nnder^  441,  453,' 

457. 
proof  of  execution,  441  n.,  477,  733-734, 

775,  804,  806  n.,  959.  . 
proper  custody  of,  447-449,  452. 
used  as  evidence  of'  former  use  '  of  lan- 
guage, 453-454. 
leases,  ancient,  453,  456  n.,  457. 
example  of  legal  reasoning  about,  458-470. 
Ancient  matters,  441-470. 

example  of  legal  reasoning  as  to,  468^470, 
See  Ancient  Documents;  Ancient  Pos- 
session. 


Ancient  possession,  440-470. 
presumption  from,  455. 
See  Ancient  Documents. 
Ante  litem  motam,  376-380,  380  n.,  419,  588, 

588  n.,  609,  612,  615. 
Approvers,  302. 
Attaint  of  the  jury,  5-7,  10, 153  n.,  212,  223, 

315,  727  n. 
Attesting  witness,  479,  481,  734,  755, 771-816, 
1094,  1205. 
early  history  of,  771-773,  793. 
excuses  for  non-production  of,  773,  776- 

801,  807-815. 

not  required  where  documents  proved  by 

record,  or  transcript  therebf,  ■  773,  815, 

816  n. 

iu  Englandj  where  instrument  does  not 

require  them,  need  not  produce,  790  ii. 

provmg  handwriting  of  one  witness,  780, 

807,  808,  810  n.,  814. 
proving  handwriting  of  party  to  instru- 
ment, 780,  808. 
proving  handwriting  of  witness  where  in- 
strument lost,  788. 
need  not  produce  where  writing  only  inci- 
dentally used,  801,  802. 
in  ancient  documents,  804. 

See  Ancient  Documents. 
Authorship  of  writings,  proof  of,  771-316. 
early  authorities,  771-776. 

See  Attesting  Witnesses. 

Bacon's  maxim.    See  Ambiguities;  Parol 

Evidence  Rule. 
Bankruptcy.    See  Res  Gesta. 
Bastardizing  issue,  371,  399. 
Battle,  trial  by,  1. 
Bentham,  Judicial  Evidence,  19  n. 
Best  Evidence  principle,  447,  597,  717-721, 
726-771. 
Holt  on  the,  730. 
Gilbert  on  the,  730. 
Burke  on  the,  732. 
Christian  on  the,  732. 
relation  of,  to  circumstantial  evidence,  732- 

733. 
proof  of  loss  to  the  judge,  736  n. 
applied  to  cross-examination,  737,  738  n., 

1228. 
short  inscription  on  a  movable  chattel,  718, 

719,  739,  740  n. 
notice  to  produce  writing,  740, 754, 756, 758. 
notice  to  produce  writing,  reason  of  re- 
quiring, 755. 
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Best  Evidence  principle,  duplicate  originals, 

741,  749. 

merely  incidental  writing,  742,  744,  745, 

747".  749,  750.   (See  "sliort  inscription," 

supra, ) 

witness  who   has   merely  heard   writing 

read,  750  n. 
effect  of  admission  of  contents  of  writing, 

752. 
degrees  of  secondary  evidence,  758,  761  n., 

762,  76;i. 
rules  of  practice  to  protect  against  frahd, 

765,  766. 
lost  will,  597,  607,  610,  612-614,  768,  770 
and  note. 

See  Writings;  WiTjressES. 
Best  on  Evidence,  quoted,  816. 
Biidilv  condition.    See  Declarations  as  to. 
Buller's  Nisi  Pnui,  409  n.,  474  n.,  1028  n. 
Burden  of  establishing,  46. 49,  54, 60, 69,  72,  76. 
Burden  of  proof,  44-78,  264. 
different  meanings  of,  44. 
ambiguities  in  discussing,  46-49. 
shifting  of,  46-47,  76,  lUO. 
as  to  sanity,  48,  78,  97. 
in  Massachusetts,  47,  59. 
as  to  reasonable  iind  probable  cause,  47, 

54,  56. 
Baron  Parke's  description  of,  63.     (Com- 
pare 72-73.) 
in  criminal  cases,  69. 
in  proof  of  wills,  73. 
as  to  seaworthiness,  104. 
as  to  life  and  death,  105-124. 
as  to  alterations  in  a  writing.  832,  836,  837. 
Burke,  as  to  principle  of  Best  Evidence,  732. 

Califoksia  Case,  424 
Character  of  a  place,  257. 

general,  of  parties  to  the  snit  in  a  penal 

action,  277. 
general,  of  parties  to  the  suit  in  criminal 

cases,  271,  275,  278-286. 
general,  of  parties  to  the  suit  in  a  civil 

action  for  libel,  286. 
general,  of  parties  to  the  suit  in  other  civil 

actions,  241,  291. 
form  of  question  to  witness  as  to,  282  n. 
(Compare  1210.) 

See  Witnesses. 
Child,  presumablv  means  legitimate  one,  958, 

959  n. 
Circumstantial  evidence,   relation  of  to  the 

Best  Evidence  principle,  732-733. 
Collateral  matters.  244,  ^48. 

See  Pkactical  Objections. 
Color  in  pleading,  150. 
Competency  of  witness,  186,  1070-1108. 

See  WiTNKSSKS. 
Complicating  the  case,  239,  242, 
Conclusive  evidence,  79-81. 
Confessions,  159  n.,  292-306. 
bv  an  accomplice,  298. 
duty  of  judge  as  to  preliminar}'  points, 

304, 
manner  of  conducting  preliminary  exami- 
nation by  the  judge,  1185. 
Conjectural  nature  of  evidence,  239,  244,  249, 
252. 
interpretation,  927  n.,  981  n. 
See  Construction. 
Connecticut  cases,  514-517  (three),  6-32,  685, 
7.36  n.,  763,  889,  918,  1105. 


Conscience  of  the  court,  informing  the,  448, 

477-479,  1036. 
Consent,  775.    See  Admissioks. 
Construction  of  writings,  the  judge's  duty  in, 
148,  192. 
principles  and  rules  of,  926-1014. 
contrasted   with   ascertaining  factum  of 

writing,  859. 
object  of,  982  n. 

inferential  as  contrasted  with  literal,  927  n., 
981  n. 

See  Parol  Evidence  Rule. 
Contracts.    See  Parol  Evidence  Rule. 
Copy  ot  writing,  762. 

copy  of  a  copy,  762,  763. 

"See  Best"  Evidence;  Deeds. 
Coroner's  examination,  292-293. 
Corroboration  of  one's  own  witness  by  his 
previous  statements,  313,  1199. 
evidence  in,  478,  608-609,  613: 
See  Witnesses. 
County  Courts  (English),  use  of  shop  books 

in,  471  n. 
Court  and  jury,  143-238,  304. 
relation  to  "writings,  726-730. 

See  Judge  and  Jury. 
Crimes.    See  Other  Similar  Acts. 
Criminal  cases,  burden  of  proof  in,  69. 
Cross-examination.     See  Witnesses. 
Custom.    See  Parol  Evidence  Kule. 


Death,  presumption  as  to,  105-124. 
See  BuKDEN  of  Pbooi'. 
Declarations.    See  Former  Trial;  Dying 
Dkclarations  ;  Declarations  as  lo 
Pedigree;  Declarations  as  to  Mat- 
ters of  Public  ok  General  Inter- 
est; Shop  Books;  Entries;  Decla- 
rations  in   the   usual   course   of 
Duty  or   Business  ;    Declarations 
of  Deceased  Persons  against  In- 
terest ;   Declarations  as  to  Bod- 
ily Condition  ;  Declarations  as  to 
Mental    Condition  ;    Res    Gesta  ; 
Testator's  Declarations. 
Declarations  as  to  bodily  condition,  589,  591  n., 

653-654. 
Declarations  as  to  mental  condition  and  inten- 
tion, 589-629. 
time  of  making.  593. 

See  Intention. 
Declarations  in  the  usunl  course  of  duty  or 
business,  470-554;  572. 
English  cases  of,  other  than  those  in  a 
party's  own  books,  479-480,  490-504  n. 
American   cases   other  than    those    in    a 
party's  own  books,  481,  485,  528-554. 
oral  received  in  England,  504  n. 
written  more  freely  received  in  America 

than  in  England,  531  n.,  554  n, 
confused  with  entries  to  aid  recollection, 

531  n.,  539,  541,  545,  554  n. 
confused  with  declarations  against  inter- 
est, 534. 
See   Shop   Books  ;   Witness,  subtitle  Re- 
freshing and  Supplementing  Rec- 
ollection. 
Declarations  of  deceased  persons  against  in- 
terest, 554-588. 
ineaning  of  interest,  416,  588  n. 
early  cases,-  554-557. 
oral  statements,  568,  579,  579  u.,  530. 
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Declarations  of  deceased  persnns  against  in- 
terest,   confused  with    declarations    in 
course  of  duty  or  business,  634,  579  n. 
death  of  declarant  necessary,  580  ii, 
early  variations  in  formulating  this  excep- 
tion to  hearsay,  588  n. 
formerly  supposed  not  to  be  recognized  in 
America,  580  n. 
Declarations    under   Oath.       See    Fobmek 

Thial. 
Deeds,  recording,  enrolment  and  registration 
of,  210,  .429-430,  734-735. 
power  of  the  older  jury  to  find  without 

profert  or  evidence,  727. 
proof  of  contents  by  registered  copy,  733, 

734. 
proof  of  authorship  of,  771-816. 
proof  of  authorship  by  registry,  775. 
Defence.     See  Witnesses 
Definitions  by  judges,  148,  152-153. 
Degrees  of  secondary  evidence.    See  Best 

EVIIIENCE. 

Demurrer  upon  evidence,  149,  210-233. 
Depositions,  313,  315  and  note. 

under  the  statutes  of  Philip  and  Marv, 
292-29.S,  315-319. 
Devise.    See  Wills. 
Disposition,  279. 

See  Chakacter. 
Documepts.    See  Deeds  ;  Writings  ;  Parol 

Evidence  Rule. 
Dying  Declarations,  156,  348-370. 
in  civil  cases,  353  n.,  358,  362. 

Ecclesiastical  Courts,  evidence  in,  309, 
675,  859,  923,  1071. 

English  cases,  4,  6, 11,  28,  43,  50,  61,  71,  83- 
114  (nine),  129,  137,  138,  156,  159,  162, 
168,  177  «.,  210-228  (.seven),  241.  267, 
272,  277,  279,  286,  293,  295,  300-309 
(seven),  312-335  (fourteen),  348-354 
(four),  357  n.,  360-365  (four),  370-397 
(nine),  409,  413,  415,  429-430  (four), 
441,  443,  450,  472-480  (fourteen),  490- 
504  (ten),  554-575  (eleven),  592,  593, 
594,  597,  607,  614,  630,  632,  634-650 
(thirteen),  666-670  (nine),  672,  680  n. 
(four),  717,  718,  720,  726-733  (ten),  736- 
745  (nine),  750,  752,  754.  758,  770,  770  n., 
773-788  (sixteen),  819-829  (nine),  841- 
843  (seven),  847-862  (four),  863,  865, 
867,  890,  893,  900,  921,  922,  929,  931, 
938,  944,  952,  955,  957,  967-982  (five), 
1019-1065  (thirtv),  1078,  1031,  1097, 
1129  n.,  1136,  1163,  1164  n.,  1166-U70 
(five),  1174,  1185, 1186,  1208, 1210,  1215, 
1216,  1217. 

Enrolment.    See  Deeds. 

Entries,  470. 

See  Shop  Books;  Declarations  of  De- 
ceased Persons  IN  the  usual  course 
of  Duty  or  Businkss;  Declarations 
AGAINST  Interest. 

Eqnitable  relief  against  fraud,  mistake,  etc.,  in 
writings.    See  Parol  Evidence  Rule. 

Equity,  same  rules  of  evidence  as  at  law,  475. 
See  Rebutting  an  Equity. 

Eqaivocation.  See  Ambiguities  ;  Parol 
Evidence  Rule, 

Estoppel,  124. 

Evidence, lawof,  its  general  character,  1-4, 378 
relevancy,  2,  239-276. 
admission  and  exclusion  of,  2-4. 


Evidence,  real,  2  n..  20  n.,  713-725. 
amount  oi,S2,  168. 
"  matter  of,"  147. 
leading  rules  and  principles  of  exclusion, 

239-712. 
objections  of  a  practical  nature,  239-276. 
best  6vid.6nc6  4^T* 
in  corroboration,  313,  478,  608-609,  613, 

1199. 
to  inform  the  conscience  of  the  court,  448, 

1046. 
to  lay  a  foundation  for  an  inquirv,  477- 

479. 
to  rebut  a  presumption,  555,  594,  922. 
different  practice  in  different  parts  of  Eng- 
land, 330,  334,  411,  412. 
different  practice  in  different  common  law 

courts,  471  n. 
opinion,  146-U7,  279,  307,  308,  311-312, 

666-712. 
circumstantial,  732-733. 
parol  evidence  rule,  841-1069. 
See  Parol  Evidence   Rule  and  other 

titles. 
Examination  of  Witnesses.     See  Wit.vesses. 
Exceptions,  bill  of,  202,  212  n.,  227. 
Exceptions  to  the  hearsay  rule,  312-000, 
comments  upon,  609,  613,  615. 
See  Hearsay. 
Exclusion,  leading  principles  and  rules   of, 

2-4,  239-712. 
Execution  of  writings.     See  Authorship; 

Attesting  Witnesses. 
Expert  witness,  149-147. 

old  cases  relating  to,  666-670. 
opinions  not  binding  on  jury,  676,  677  n. 
form  of  question  to  and  reasons  therefor, 
676,  677,  680  n. 

See  Witnesses. 
Extrinsic  evidence.    See  Parol  Evidence 

Rule. 
Extrinsic  facts,  necessity  of  knowing  in  con- 
struing writings,  928  n.,  936, '989,  1016, 
10.37,  1053. 
See  Parol  Evidence  Rule. 

Fact,  presumptions  of,  82,  88. 
law  and  fact,  143-233. 
definitions  of,  144-145. 
"matter  of."  147. 
ultimate-,  144,  147. 
for  the  court,  147-148,  155-159  (prelimi- 

narv  questions  of). 
as  related  to  opinion,  671,  672  n. 
See  Judge  and  Jury. 
Fines,  841,  842. 

Fires  from  locomotives,  262-267. 
Foreign  law,  proof  of,  34,  38,  164,  712  n. 
Forgetfulness,  of  one  who  has  testified  at  for- 
mer trial,  340, 
Former  trial  or  hearing,  evidence  at,  317-319, 
335,  337,  339, 
as  to  requiring  the  exact  words,  343-348. 
See  Forgetfulness  ;  Oath, 
Fortescue,  on  the  jury,  6, 
Fraud,  relief  against,  841,  842,  835,  839. 
See  Parol  Evidence  Rule. 

Georgia  Cases,  794,  795  n.,  806  n, 
Gilbert  as  to  the  principle  of  the  Best  Evi- 
dence, 730. 
Greenleaf  on   evidence,  quoted,   124,   1177, 
1183. 
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Guaranty.  ,  See  Parol  Evidence  Rule  ; 
suCtitle,  Use  of  Collateral  Con- 
tracts. 

Hale,  Sir  Matthew,  on  the  jurv,  8. 
Handwriting,  proof  of,  479^  481,  T04-712. 
comparison  of  hands,  705,707  n.,  708,  711, 
1185  (on  cross-examination). 
Hawkins.    See  Parol  Evidence  Rule. 
Hearsay,  306-666. 

comments  upon,  609,  613,  615. 
exceptions  to,  312-B66. 
different  practice  in  different  parts  of  Eng- 
land, 330,  334,  411,  412. 
and  in  different  oommon  law  courts,  471  n. 
for  subdivisions,  see  Table  of  Subjects, 
pp,.  V.  and  vi. ;  and,  see  those  titles  in 
this  Index. 

See  Witnesses. 
Herald's  books,  430,  434-435. 

Illinois  Cases,  1 80, 671, 81 0, 896, 999, 1192  n. 

Indiana  cases,  722,  747. 

Informing  the  conscience  of  the  court,  448, 
1036. 

Inspection.    See  Real  Evidence. 

Intention,  direct  statements  of  testator  in  con- 
struing wills,  593, 1014,  1037. 
mode  of  proving  intention  or  mental  status 

generally,  618,  619,  621  n.,  622. 
in  proving  an  act  of  bankruptcy,  635-645. 

See.OTHER  Similar  Acts;  Declaration» 
AS  to  Mental  Condition  and  In- 
tention ;  Parol  Evidence  Rule  ; 
Rebutting  an  Equity. 

Interpretation,  ■conjectural j  927. n.,  981  n. 

See  Construction  ;  Parol  ,  Evidence 
Rule. 

Iowa  case,  580. 

Irish  case,  646. 

Issue,  143, 147. 

Judge  and  jury,  143-238. 

in  definitions,  the  duty  of,  148. 

in  constTUCtion,  the  duty  of,  143. 

as  to  admitting  evidence  generally,  the 

duty  of,  156  and  note, 
in  admitting  confessions,,  the  duty  of,  304, 

1185. 
in  admitting  dying  declarations,  the  duty 

of,  367  and  note, 
in,  relation,  to  I  writings,  the  dutv  of,  726- 

730. 
proof  of  loss  of  writing  to,  in  order  to  let 

in  other  evidence  of  contents,  736  n. 
as  to  other  like  questions,  1100. 
See  Court  and  Jury;  New;  Trial;  Fact... 
Judging  the  facts,  146-147,  152. 
Judgments.    (Sec  Parol  Evidence  Rule. 
Judicial  definitions,  148, 152-153. 
Judicial  legislation,  70r*3,  861  n. 
See  Presumptions. 
Judicial  notice,  19-44. 
Jurv,  trial  bv,  1.  5-19. 

the  older.  5-10,  18-19;  143-144,  306,  312, 

666,  726-727,  771,  841,  1070-1072.    ,    . 
dutv  .  of  as  to  r  presumptions,  80i   82-83, 

88. 
court  and  jury,  143-288;  721,  724,  725  n. 
•    use  of  writings  be|ore,  726-727. 

effect  as  to,  of  old  statutes  requiring  wit- 
nesses, 1072.  ... 

See  Attaint.  y  i 


Justice  of  the  peace,  examination  before,  292-, 
293. 

Kansas  Cases,  236,  290, 1143. 
Kentucky  case,  804. 

Law,  presumptions  of,  82. 
and  fact,  143-238. 
.  definitions  of,  145-146. 
relation  of  jury  to  questions  of,  153-154, 

196,201. 
domestic,  42,  154. 
foreign,  34,,38., 154,  712  n. 
Laws  of  States  of  the  Union,  30-37. 
foreign;  34,  37-42, 154,  712  n. 
United  States,  35. 
Leake,  quoted,  844. 
Legitimacy.    See  Presumption. 
Libel,  general  verdict  in,  149-150,  196. 
Life,  presumption  as  to,  105-124. 

..   .    .SeaBuEDEH  of  Proof. 
Lost  deed,  80,  727-730,  733. 
Lost  will,  597,  607,  610,  612-613, 614, 768,  770 
and  note. 

Maine.  Sir  H.  S.  on  evidence,  4. 

Maine  cases,  398,  536, 1111,  1116. 

Malice,  presumption  of,  84. 

Malicious  prosecution,  ,50,  150,  159. 

Marriage,  presumption  as  to,  117-120. 
See  Pedigree. 

Maryland  cases,  27,  690  n.,  1127. 

Massachusetts  cases,  18,  59j  73,  127,  157,  196, 
201,  232  n.,  242,  243,  244,  258,  259,  274, 
,  278, 298,  304,  31Q,  311. 368, 421,  437, 457, 
481,  506-507  (five),  ,528,  532,  578,  589- 
591  (three),  592,  6(16  n.,  618,  fiSl,  681  n., 
682  n.,  691-^97  (five),  704,  719,  720,  723, 
724, 734,  762,  765,  768,  .795,  807,  808.  815, 
831,  835,  862,  874,  883,  906,  959,  1065, 
1087,  1094,  1100,  1108,  1120, 1125, 11-38, 
1148,  1165, 1175, 1185, 1190,  1199,  1207, 
1223,  1225. 

See  Burden  of.  Proof. 

Mayhem,  inspection  by  judge,  713. 

Mental   condition.     See  Declabations  as 

TO. 

Merchants'  books.    Se.«  Shop  Books. 
Michigan  cases,  708, 749,  837, 1112, 1161, 1195, 

.  .1210.  ,^. 

Minnesota  cases,  117,  311, 1198. 
Missouri  cases,  2-37,  527  n.,  997. 
Mistake.    See,  Parol  Evidence  Rule. 
Mixed  law  and  fact,  152-153,  165,  168-192. 

See  Court. AND  Jury. 
Modus,  443. 
Montana  case,  136. 

Necessaries,  162. 
Negligence,  152-153,  168,  233. 

relative  duty. of  court  and  jury  in  ques- 
,       .  tions  of,  168-192. 
contributor}'  168-192. 
.  rules  of  duty  laid  down  by  the  judges,  180- 
192. 

See  Reasonable  Cake. 
New  Hampshire  cases,  248,  252,  S16,:519,  830, 

,1121,  1180. 

New  Jersey  cases,  249,  458, 714,  870i  885,  908. 

New  Trial,  11-18.  223,  448,  713,  721,  1100. 

New  York  cases.  67,-  120,  131,  189,  ^8,  231, 

245, 262,  357,  367,  405|  52i.  526,  637,  540, 

543,  598,  657v  677,  681,  690  .n.,  691  ,n., 
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New  Tork  cases,  698  ,n.,  756,  766,  791,  792, 
839,  878,  902,  1115,  1178,  1182,  1188, 
1192,  1195,  1203, 1217,  1227. 

Nichols,  F.  M.,  emoted,  981  n.,  1014-1018. 

Nonsuit,  motion  for,  231,  238  n.   . 

North  Carolina  cases,  141,  142, 192. 

Oath,  reported  declaration  under,  315-348. 

,    See  Former  Trial. 
Ohio  cases,:  619,  1212. 

Onus  probandi.    See  Burden  of  Proof.  . 
Opinion,  144-147,  279,  307,  308,  311-312;  666- 
712. 

as  related  to  fact,  671,  672  n. 

evidence  in  nature  of  opinion,  685,  690  n., 
691,  695,  696  0.^-712. 

as  to  value,  695,  696  n.,  697. 

as  to  sanity,  700. 

as  to  handwriting,  704-712. 

as  to  character  of  party,  282. 

asito  character  of  witness,  1210. 
Ordeal,  trial  by,  1. 
Ordinary  care,  258-262,  266. 
Other  similar  acts  or  offences,  267-276,  291. 

Par!<'B,  Barony  as  to  burden  of  proof,  63, 

72-73. 
Parol  Evidence  Rule,  841-1069. 

(1)  Includes  much  of  the  substantive  law 

(841-925),  and  rules  of  construction 
(926-1014).  ; 

early  authorities,  841-844,. 1019-1042. 

ambiguity^  841, 859,  922,  „  , 

See  Ambiguities. 

substantive  law  of  .wills,  842,  843j  847, 
.  i  ,    .999,1019,1021,1023-1027,1030,1038. 

substantive  law  of  contract,  843,  844, 
,  ■:     ,862,  ,863,  865,  867,  870,  878,  883,  885, 
890,  896,  898,  900,  902,  906,  908,  918, 
921. 

substantive  law  of  records  and  Judg- 
ments, 841,  844,  847  n.,  1019. 

substantive  law  of  .deeds  and  convey- 
ances, 870,  871,  874,  876,  885,  889, 
906,  908. 

mistake,  refortnation  of  willS)  847/  849, 
855  n.,  967,  999,  1034, 

mistake,  reformation  of.  contracts  and 
deeds,  870,  871,  874. 

mistake,  (jotrectioo  by  construction,  855, 
93i;932n.,  963,  969,  982,  997;  999, 

,     1003. 
.    intention,  use  of  in  reforming  writings, 
855  n.i  (See  below.) 

intention)  use  af<ia;  ascertainingyactuni 
of  will,  594,  610,  856. 

ab8,«lute' conveyance  dealt  with- as  a 
security,  876. 
J .  jtoldtng  principal  on.  contract  of  agent, 
and  vice  vena,  878. 

fraud,  relief  against,  841,  842,  885,889. 

reading  in  usages  ("annexing custom- 
ary incidents  "),^890,  896,,     . 

limits  of  this,  895. 

"collateral "  contracts,  use  of, 898, 900, 
902,  906,  908,  918. 

rebutting  an  .equi{yii555i.594, 922, 1025, 

1026, 1028,  1029,  1036. 
.rebutting  a:  presumption,  565,  594,922, 
1025, 1026,  1028, 1029,  1036. 

(2)  Construction  with  reference  to  usages, 

890,  896.  -.      , , 

principles  and  rules  of,  926rl014, 


Parol  Evidence  Rule,Hawkin9f8rules,926-927. 
Wigram.',s  rules,  927-929. 
caution  as  to,  928  n. 
of  wills,  926-933,  952-1014, 1030,  1034, 

1037,  1040-1069. 
of  deeds  and  contracts,  92, 926  n.,  929  n., 

934,  938,  1058. 
of  a  public  register,  944. 
technical  and  unmeaning  terms,  926, 

928,941,949,952,955. 
person  or  thing  exactly  answering  the 
description,  955,  958,  959,  969,  971, 
999,  1003. 
(3)  The  only  rule  of  evidence,  1014-1069. 
only  one  thing  excluded,  viz.,  direct 
statements  of  intention  as  an  aid  to 
construction,  1014-1018. 
older  authoritiesr  1019-1042. 
Bacon's    maxim    {see   Ambiquities), 

1020-1022, 1027,  1028. 
exception  to  the  rule  of  exclusion,  two 
/persons  or,  things  of  same  name  or 
descriotion,  1014,  1019,  1020,  1022, 
1026,1027^033,1036,1038,1042-1069. 
Parson's  books,  474  n.,  476. 
Party  witness.    Sec  Witness. 
Pedigree,  declarations  as  to,  370-408,  618. 
by  parents,  370,  375,  376,  398,  405. 
tradition  and  (.reputation,  <  372  and  note, 

408  n.,  420  n. 
by  husband,  373. 
by  wife,  409  n. 
the -alleged  principle  o£  reiving  them, 

374  n. 
by  "  the.family.r'  381,  384,  386  n.,  408  n. 
by  the  party  whose  pedigree  is  in  ques- 
tion, 402. 
what  are  questions  of,  375-376,  387-398, 

408  n. 
legitimacy,  .375-380,  386,  398-408. 
,,  private  entries;  tombstones,  etc.,  372. 
public  books,  430. 
ante  litem  motam,  376-380,  380  n. 
Pennsylvania  cases,  520,  622,  547-552  (three), 

607  n^  953,  1091,1153. 
Physical  condition,  declarations  as  to,  589. 
Pleadings,  44-45,  47  n. 

changing  form  of,  149-150,  161. 
profert  in  pleading,  726-730. 
Practical   objections   to   evidence,    239-276, 

276  n. 
Preliminary  qnestions.    See  Fact  ;   Judge 

AND  Jury. 
Prescription,  85i-97,.151, 21On.,.409Mll3, 420  n. 
Presumptions,  47-49, 71, 78,794-124, 151. 
conclusive,  80, 85. 
true  nature  and  effect  of,  82. 
conflicting,  82. 
of  law,  82. 
of  fact,  82,  88. 
relation  to,  of  rules  fixing,  the  .amount  or 

weight  of  proof,  82. 
of  legitimacy,  83-B4. 
of  malice,  84. 

rule  that  jury  ought  to  follow,  88. 
relation  of,  to  prescription,  85-97, 151. 
as  to  time,  85^7, 105^124, 151. 
as  to  title,  48. 
as  to  sanity,  48,  78,  97. 
as  to  seaworthiness,  104,  228. 
as  to  life  and  death,  105-124. 
as  to  survivorship,  120. 
as  to  marriage,,117-120. 


1236 


INDEX. 


Presumptions,  as  to  alteration  in  will,  594. 
as  to  word  child,  etc.,  958,  959  n. 
evidence  to  rebut,  655,  594,  922. 
See  Alteratioms  ;  Bukden  op  Proof. 
Prima  facie  case,  46,  64,  56,  79. 

See  BuBDKN  of  Proof. 
Prima  fade  rules  of  law,  79,  81. 
Primary  evidence.     See  Best  Kvidgnog. 
Privilege  of  witnesses,  1108-1170. 

See  Witnesses. 
Privity,  definition  of,  336. 

See  Admissions. 
Probate.      See  Wills  ;    Parol   Evidence 

Rule. 
Procedure,  146. 
Profert  of  deeds,  713,  726-730. 
Proof.     See  Evidence  ;  Burden  of  Proof. 
Public  documents  and  books,  relation  of  to 
hearsay  rule,  314. 
entries  in,  429-441. 
meaning  of  "  public,"  433-434. 
confidential  reports  of  public  ofiicers,  436. 
church  records,  4>37. 
weather  records  (signal  service),  439. 
used  in  proving  ancient  matters,  445. 
mode  of  proving  contents,  733. 
Public  or  general  interest,  declarations  as  to 
matters  of,  409-428. 
meaning  of  "  interest,"  416. 
ante  litem  motam,  419. 
reputation,  409-414,  420  n. 
prescription,  420  n.,  428  n. 
private  boundary,  413,  421  n.,  420-428, 

428  n. 
verdicts  and  judgments,  421  n. 
particular  facts,  428  n. 

Rape.    See  Res  Gesta. 
Real  evidence,  2  n.,  20  n.,  713-725. 
early  cases,  713. 
inspection  of  the  child  in  bastardy  cases, 

714,  717  n. 
inspection  of  a  person  to  determine  age, 

722,  723. 
views  by  the  jury,  721,  724,  725  n. 
short  inscription  on  a  movable  chattel,  718, 
719,  739,  740  n. 
Reasonable  and  probable  cause,  53, 159. 

See  Burden  of  Proof. 
Reasonable  care,  258-262,  291. 
Reasonable  doubt,  158. 
Reasonableness,  148,  162, 166,  254. 
Reasoning,  1-4,  19-20,  44-45,  49,  81, 146-147. 

as  to  ancient  matters,  458-470. 
Rebuttal.    See  Witnesses. 
Rebutting  a  presumption  or  an  equity,  555, 

594,  922,  1026,  1026,  1028, 1029,  1036. 
Record,  proof  by  admission,  128. 

as  to  power  of  the  older  jury  to  find  with- 
out evidence  or  profert,  727  and  note. 
See  Parol  Evidence  Rule  ;  Deeds. 
Re-examination.     See  Witnesses. 
Reforming  writings.    See  Parol  Evidence 

Rule. 
Refreshing  and   supplementing  recollection. 

See  Witnesses. 
Registry.     See  Record;  Deed;  Copy;  At- 
testing Witness. 
Relevancy,  2-4,  239,  264,  258-262. 
Remoteness,  239. 

Reputation,  279,  286,  372  and  note,  408  n., 
409-423,  420  n.,  428  n.,  443-449,  660. 
See  Character. 


Res  Gesta,  declarations  part  of,  600,  620,  627, 
629-666. 

meaning  of  the  term,  629,  666; 

agency  cases,  630-632,  663. 

rape  cases,  632-636. 

bankruptcy  cases,  635-645,  655. 

decarations  of  opinion  not  good  as,  647, 
648  n. 

res  gesta  cases  proper,  645,  648-666. 

interval  of  time,  645,  650,  653,  657,  663. 
Res  inter  alios  acta,  241,  250,  446,  746. 

Sanity,  presumption  as  to,  48,  78,  97. 

See  Burden  of  Proof. 
Seaworthiness,  presumption  as  to,  104,  228. 

See  Burden  of  Proof. 
Secondary  evidence.     See  Best  Evidence. 
Seven  vears'  absence,  presumption  about,  81, 

105-120. 
Shop  books,  314,  470-479,  490-504,  731. 
the  former  and  the  present  English  use  of^ 

471  n. 
early  American  statutes  as  to,  472  n.,  506  n. 
early  English  cases,  472-479. 
American  cases,  505-627. 
Skilled  witness.     See  Expert  Witness. 
Slight  probative  force,  239-276. 
South  Carolina  cases,  337,  510,  1171, 1206. 
State's  evidence,  298. 
Statutes,  2  James  1.  c.  8  (Of  Stabbing),  84  n. 

1  &  2  P.  &  M.  c.  13  I  2„„  „  , 

2  &  3  P.  &  M.  c.  10  (  ^^■'-^<'' 

7  James  I.  c.  12  (Double  Payment  of  Debts), 

470,  473,  476,  480  n. 
32  H.  VIII.  c.  1  (Wills),  842. 
1  Vict.  0.  26  (Wills),  824  n.,  829  n.,  859, 

860. 
17  &  18  Vict. .;.  126,  §  26  (Com.  Law  Proc. 

Act),  790  n. 
Stat.  29  Charles  II.  c.  3  (St.  Frauds),  824  n., 

842,  864,  865,  1031,  1034. 
Stat,  of  Fines  (a.  d.  1299),  841. 
Stat.  Mass.,  Pub.  St.  c.  169,  §§  17  and  19 

(Witnesses)  1071. 
Stat.  Mass.  1869,  c.  425  (Witnesses),  1207. 
Statutes  of  United  States  as  to  witnesses, 
1074-1077. 
Statutes,  factum  of,  42  n. 

See  Laws. 
Stephen,  Sir  J.  F.,  on  evidence,  1  n.,  2  n., 

20  n. 
Substitution  of  one  contract  for  another,  866. 
Supplementing  recollection.    See  Witnesses. 
Survivorship,  presumption  as  to,  120. 
System.    See  Other  Similar  Acts. 

Taylor  on  evidence,  quoted,  817, 1197. 
Tennessee  case,  802. 

Testator's  declaration  in  proving  contents  of 
lost  will,  597,  607,  614. 
See  Wills. 
Testimony,  306-309. 

reported,  315-348. 
Texas  case,  733  n. 
Time,  presumption  as  to,  86-97. 
Tithes,  443,  474. 
Title,  presumption  as  to,  48. 

admissions  as  to  real  estate,  129. 

admissions  as  to  personalty,  131, 136. 
Tradesmen's  books,  470. 

See  Shop  Books. 
Trial,  modes  of,  1. 

at  bar,  11. 
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Two  witnesses,  efEect  of  old  statutes  requiring, 
1072.  ^        ^ 

United  States  (federal)  cases,  23,  30,  32, 
3T,  125,  177,  184,  238  n.,  239,  256,  261 
265,  339,  386  n.,  396  n.,  402,  439,  485, 
622,  631,  653,  663,  676,  677  n.,  700,  711 
749,  761  n.,  797,  844,  876,  929,  934,1003, 
1072, 1089,  1130,  1162,  1176. 

Usages.    See  Parol  Evidence.  Rule. 

Value,  311-312. 

Vaughan,  C.  J.,  on  the  jury,  6. 

"Verdict,  general,  206,  208. 

general  in  libel,  149-150. 

special,  151,  211. 

nature  of  verdicts,  143-144,  153  n. 
Vermont  cases,  801, 1228. 
Vicars  books,  474  n.,  476. 
Views  by  the  jury,  721,  724,  725  n. 
Virginia  cases,  232,  428  il,  633,  847  n.,  871, 
1079,  1200. 

Wajikanty.    See  Parol  Evidknce  Rule; 

under  subtitle,   Use   op   Collateral 

Contracts. 
Wigram.     See  Parol  Evidence  Rule. 
Wills,  burden  of  proof  in  probate  of,  73. 
alterations  in,  594. 
proof  of  contents  of  lost  will,  597, 607,  610, 

612,  613,  614,  768,  770  and  note, 
proof  of  revocation,  600. 
proof  of  fraud,  duress,  etc.,  601. 
proof  of  insanity,  or  other  mental  status  of 

testator,  603,  606  n. 

■  See  Parol  Evidence  Rule. 
Witnesses,  1070-1229.  ■     , 

trial  by,  1. 
testifving  to  jury  in  private,  5,  306,  727, 

771,  1070-1072. 
separation  and  exclusion  of,  5, 1176  n. 
expert,  146-147,  666. 
nature  of  the  witness's  function  in  jury 

trials,  306-309. 
effect  of  death  and  inability  to  find,  as  to 

hearsay  rule,  314. 
-,  credibilitv,  1071. 
number,  1071-1072.  ■  '       ^ 

corroboration,  1072. 

(1)  Competency,  1070-1108. 
historical  account  of,  1070-1071. 
common  law  rule  as  to,  1078-1108. 
abolition  of  rules  of,  1070-1071. , 
rules  of  the  Federal  courts  as  to,  1072- 

1077, 1090. 
infancy,  1070,  1078. 
insanity,  1070,  1079. 
oath  and  religious  belief,   731,   1070, 

1081,  1087. 
moral  scruples,  1087  n. 
interest  or  being  a  partv  to  the  suit, 

1089,  1091,  1094.  "■      : 

marital  relation,  1091,  1097,  1161. 
modern  statutes,  1070,  1089-1093. 
special  incompetency,  1097.    *■        ;, 
communications  between  husband  and 

wife,  1097, 1099  n. 
deliberations  of  the  petit  jurj-,  1100. 
deliberations  of  the  grand  jury,  1106, 

1108  n. 
statutes,  1070,  1074. 

(2)  Privilege,  1108-1170. 
forfeiture  and  pecuniary  loss,  1108. 


Witnesses,  self-crimination,  1111-1135. 

constitutional  provisions,   1111,  1116- 

1125, 1127,  1130-1135. 
counsel  and  client,  1136-1145,  1163  n. 
clergymen,  1137  n.,  1148  n. 
medical  men,  1137,  1145,  1148  n. 
privilege,  secrets  of  state,  1148-1160. 
the  chief  executive,  1153, 1160  n. 
husband  and  wife,  1070, 1071,  1161. 
communications  "  without  prejudice  " 

and  with  a  view  to  compromise  the 

controversy,  1163, 1164  n.,  1165. 
telegrams,  1166, 1167  n. 
violation  of,  mode  of  protection  against, 

1129,  1168,  1169  n. 
time   to  claim  privilege,  1112,   1115, 

1121,  1126,  1129  and  note, 
evidential  effect  of  claiming  privilege 

as  regards  witness,  1113. 
evidential  effect  of  claiming  privilege 

as  regards  party,  1116,  1120,  1162. 
partv-wituess,  1070,  1090,  1091,  1116- 

H"30. 
accomplice,  1113. 
statutes,  1110, 1117  and  note,  1120, 1122, 

1128,  1130-1135,  1146,  1148  n.      . 

(3)  Refreshing  and  supplementing  reiiotlec- 

tion,. 1170-1175. 
giving  detailed  words  or  facts,  1170.    , 
refreshing   memory,   1174,   1175    and 

note, 
supplementing  memory  which  is  not 

refreshed  by  former  memorandum, 

1171,  1174,  1175  n. 
putting  in  the  memorandum,  1174  n. 
manner  of  testifying,  1170. 

(4)  Examination  of,  1176-1229. 
in  chief,  1177-1183:      '     ' 

cross-examination,  1183-1196. 
re-examination,  ) 
defence,  V 1197-1229. 
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1176  n. 
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1178. 
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1186  (compare  738),  1195, 1227-1229. 
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proving  his  self-contradictory  state- 
ments on  material  points,  1198, 1199, 
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